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NOTE
This report includes an explanatory Comment to each section
of the recommended legislation. The Comments are written as
if the legislation were aready operative, since their primary
purpose is to explain the law as it will exist to those who will
have occasion to use it after it is operative.

Citethisreport as Jurisdictional Classification of Good Faith Improver
Claims, 30 Cal. L. Revision Comm’'n Reports 281 (2000). Thisis part
of publication #209 [2000-2001 Recommendations].
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JURISDICTIONAL CLASSIFICATION OF GOOD
FAITH IMPROVER CLAIMS

Code of Civil Procedure Sections 871.1-871.7 set out rights
and remedies of a person who makes an improvement to land
in good faith and under the erroneous belief that the improver
Is the owner.1 Section 871.3 states in part that a good faith
improver “may bring an action in the superior court or, sub-
ject to Section 396 and Chapter 2 (commencing with Section
403.010) of Title 4, may file a cross-complaint in a pending
action in the superior or municipa court for relief under this
chapter.”2 This provision requires clarification, because it is
susceptible to differing interpretations.3

Specifically, the provision could be interpreted to mean that
agood faith improver claim must be brought in superior court
iIf it is asserted in a complaint, even if the amount in contro-
versy is $25,000 or less (the jurisdictiona limit in municipal
court and maximum for a limited civil case in superior
court4), but may be brought in municipal court if it is asserted

1. These provisions were enacted in 1968 on recommendation of the Law
Revision Commission. See 1968 Cal. Stat. ch. 150, § 3; Recommendation Relat-
ing to Improvements Made in Good Faith Upon Land Owned by Another, 8 Cal.
L. Revision Comm'’n Reports 1373 (1967). Unless otherwise indicated, all fur-
ther statutory references are to the Code of Civil Procedure.

2. Section 396 governs transfer of a case from one court to another (e.g.,
from municipal court to superior court) due to a lack of subject matter jurisdic-
tion. Sections 403.010-403.090 set forth procedures for reclassification of a case
that is misclassified in a unified superior court (e.g., reclassification of a case
that isimproperly filed as alimited civil case).

3. The Legidlature directed the Law Revision Commission to undertake this
study, in consultation with the Judicial Council. Gov't Code § 70219; Trial
Court Unification: Revision of Codes, 28 Cal. L. Revision Comm’'n Reports 1,
85 (1998).

4. Matters traditionally within the jurisdiction of the municipal court are
now known as limited civil cases. Section 85 & Comment. In a county in which
the superior and municipal courts have not unified, the municipal court has
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by way of cross-complaint and the amount in controversy is
$25,000 or less5 This scheme may be regarded as illogical
and inconsistent.

A more satisfactory construction is that the provision is
consistent with general rules of practice governing equitable
claims. A good faith improver claim is essentially equitablein
nature.6

In general, an equitable complaint must be filed in superior
court, regardless of the amount in controversy.” But an equi-
table claim may be asserted in a cross-complaint in municipal
court (or a cross-complaint in alimited civil case in a unified
superior court), if it is defensive and the case satisfies the
$25,000 limit and other requirements for a limited civil case

jurisdiction of limited civil cases. Section 85.1. In a county in which the courts
have unified, the superior court has original jurisdiction of limited civil cases,
but these cases are subject to procedures traditionally used in municipal court
(e.g., economic litigation procedures). Id.; Trial Court Unification: Revision of
Codes, 28 Cal. L. Revision Comm’ n Reports 1, 64-65 (1998).

5. See Letter from Paul N. Crane to Nathaniel Sterling (March 11, 1998)
(attached to First Supplement to Memorandum 98-12, on file with California
Law Revision Commission); Letter from Jerome Sapiro, Jr., to David C. Long
(March 9, 1998) (attached to Memorandum 98-25, on file with California Law
Revision Commission).

6. Because Section 871.5 authorizes relief “consistent with substantia jus-
tice to the parties under the circumstances of the particular case,” remedies
under the good faith improver statute more nearly resemble equitable than legal
remedies. A good faith improver claim should therefore be treated as one in
equity. Southern Pac. Transp. Co. v. Superior Court, 58 Cal. App. 3d 433, 129
Cal. Rptr. 912 (1976) (no right to jury trial under good faith improver statute);
see also Okuda v. Superior Court, 144 Cal. App. 3d 135, 139-41, 192 Cal. Rptr.
388 (1983) (court has “broad equitable jurisdiction” under good faith improver
statute).

7. 2 B. Witkin, California Procedure Courts § 211, at 279-80 (4th ed. 1996).
A few equitable causes may be asserted by complaint in municipal court or as a
limited civil casein a unified superior court. Sections 85.1, 86(b)(1), (b)(3).
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under Section 85.8 A cross-complaint is defensive if it merely
shows that the plaintiff is not entitled to recover.®

Likewise, under Section 871.3 a complaint that includes a
good faith improver clam must be filed in superior court,
regardless of the amount in controversy. But a good faith
improver clam may be asserted in a cross-complaint in
municipal court (or across-complaint in alimited civil casein
a unified superior court), if it is defensive and the case satis-
fies the $25,000 limit and other requirements for a limited
civil case under Section 85.

Section 871.3 should be amended to make this more explicit
and thereby prevent confusion. The proposed legislation
would not be a substantive change in the law, but would be
declarative of existing law.

8. Sections 85.1, 86(b)(2).

9. Jacobson v. Superior Court, 5 Cal. 2d 170, 173, 53 P.2d 756 (1936) (in an
action on an insurance policy, cross-complaint seeking cancellation of the policy
merely showed plaintiff was in default and not entitled to recover); 2 B. Witkin,
California Procedure Courts § 255, at 330 (4th ed. 1996).
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PROPOSED LEGISLATION

Code Civ. Proc. § 871.3 (amended). Good faith improver

SECTION 1. Section 871.3 of the Code of Civil Procedure
is amended to read:

municipal-court for relief-under this chapter. (a) An action for
relief under this chapter shall be treated as an unlimited civil
case, regardless of the amount in controversy and regardless
of whether a defendant cross-complains for relief under this
chapter. Any other case in which a defendant cross-complains
for relief under this chapter shall be treated as a limited civil
case if the cross-complaint is defensive and the case
otherwise satisfies the amount in controversy and other
requirements of Section 85.

(b) In every case, the burden is on the good faith improver
to establish that the good faith improver is entitled to relief
under this chapter, and the degree of negligence of the good
faith improver should be taken into account by the court in
determining whether the improver acted in good faith and in
determining the relief, if any, that is consistent with
substantial justice to the parties under the circumstances of
the particular case.

Comment. Section 871.3 is amended to clarify the jurisdictiona
classification of a good faith improver claim. This is declarative of
existing law.

If a good faith improver claim is asserted by way of complaint, the
case is an unlimited civil case regardless of the amount in controversy.
This treatment is consistent with the equitable nature of such aclaim. See
Southern Pac. Transp. Co. v. Superior Court, 58 Cal. App. 3d 433, 129
Cal. Rptr. 912 (1976) (no right to jury trial under good faith improver
statute); Okuda v. Superior Court, 144 Cal. App. 3d 135, 139-41, 192
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Cal. Rptr. 388 (1983) (court has “broad equitable jurisdiction” under
good faith improver statute). If a defendant in the case cross-complains
for relief under this chapter, the case remains an unlimited civil case.

If, however, a good faith improver claim is asserted by way of cross-
complaint, and the complaint does not include a good faith improver
claim, the proper treatment depends on whether the cross-complaint is
defensive and whether the case satisfies the amount in controversy and
other requirements for a limited civil case. A case may be transferred
from municipal court to superior court if it includes a good faith
improver cross-complaint that is not defensive. See Section 396 (court
without jurisdiction); see aso Ca. Const. art. VI, § 10 (original
jurisdiction of trial courts); Sections 85 (limited civil cases) & 85.1
(original jurisdiction in limited civil case) & Comments. Likewise, a
limited civil case in a unified superior court may be reclassified if it
includes a good faith improver cross-complaint that is not defensive. See
Section 403.030 (reclassification of limited civil case by cross-
complaint); see also Section 403.040 (motion for reclassification). For
guidance on whether a cross-complaint is defensive, see Jacobson v.
Superior Court, 5 Cal. 2d 170, 173, 53 P.2d 756 (1936) (in an action on
an insurance policy, cross-complaint seeking cancellation of the policy
merely showed plaintiff was in default and not entitled to recover); 2 B.
Witkin, California Procedure Courts § 255, at 330 (4th ed. 1996); see
also Section 86(b)(2). For authority to sever a cross-complaint, see
Section 1048.

See Section 88 (unlimited civil case). See aso Section 32.5
(jurisdictional classification).
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NOTE
This report includes an explanatory Comment to each section
of the recommended legislation. The Comments are written as
if the legislation were aready operative, since their primary
purpose is to explain the law as it will exist to those who will
have occasion to use it after it is operative.

Cite this report as Authority to Appoint Receivers, 30 Cal. L. Revision
Comm’n Reports 291 (2000). This is part of publication #209 [2000-
2001 Recommendations].
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To: TheHonorable Gray Davis
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Two different provisions govern a court’s authority to appoint a
receiver. The Law Revision Commission recommends consolidat-
ing these provisions. This would not be a significant change in the
law, but would simplify the statutes and provide uniform court
procedures.

This recommendation is submitted pursuant to Government Code
Section 70219.
Respectfully submitted,

David Huebner
Chairperson
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AUTHORITY TO APPOINT RECEIVERS

A recelver is a court officer or representative appointed to
control and manage property that is the subject of litigation
before the court, to preserve the property, and to dispose of it
according to the court’s final judgment.l A receiver may not
be appointed except in cases expressly authorized by statute.2
A person seeking appointment of a receiver must also show
inadequacy of other remedies.3 A receivership can be harsh,
time-consuming, and expensive, so it should not be granted
unlessit is essential .4

Before 1998, the superior court had authority to appoint a
receiver in “cases where receivers have heretofore been
appointed by the usages of courts of equity”> and in other
specifically enumerated cases.® Under the statute governing
municipal court jurisdiction generaly, the municipal court
had authority to appoint a receiver “where necessary to pre-

1. 6 B. Witkin, California Procedure Provisional Remedies 8§ 416, at 337
(4th ed. 1997).

2. Miller v. Oliver, 174 Cal. 407, 410, 163 P. 355 (1917); Marsch v.
Williams, 23 Cal. App. 4th 238, 246, 28 Cal. Rptr. 2d 402 (1994).

3. Jackson v. Jackson, 253 Cal. App. 2d 1026, 62 Cal. Rptr. 121 (1967);
Alhambra-Shumway Mines, Inc. v. Alhambra Gold Mine Corp., 116 Cal. App.
2d 869, 873, 254 P.2d 599 (1953).

4. See Hoover v. Galbraith, 7 Cal. 3d 519, 528, 498 P.2d 981, 102 Cal.
Rptr. 733 (1972); Golden State Glass Corp. v. Superior Court, 13 Cal. 2d 384,
393, 90 P.2d 75 (1939); City & County of San Francisco v. Daley, 16 Cal. App.
4th 734, 744, 20 Cal. Rptr. 2d 256 (1993); Witkin, supra note 1, § 417, at 339.

5. 1996 Cal. Stat. ch. 1154, 8 2.1 (former Code Civ. Proc. § 564(b)(8)). In
equity, exercise of the power to appoint a receiver traditionally rested in the
sound discretion of the court, to be governed by consideration of the whole
circumstances of the case, including the probability that the plaintiff would
ultimately be entitled to a decree. Copper Hill Mining Co. v. Spencer, 25 Cal.
11, 16 (1864).

6. 1996 Cal. Stat. ch. 1154, § 2.1 (former Code Civ. Proc. § 564(b)(1)-(7),
(0)(9)-(11), (c)). All further statutory references are to the Code of Civil
Procedure, unless otherwise indicated.
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serve the property or rights of any party” or to enforce a
judgment.”

Most of the statutory detail on appointment of areceiver in
superior court dates from enactment of the 1872 Code of Civil
Procedure.8 The briefer, more general statutory authority on
appointment of a receiver in municipal court was introduced
in 1933.9 A number of the circumstances specifically enumer-
ated in the statute on appointment of a receiver in superior
court were beyond the jurisdiction of the municipal court.10

7. 1997 Cal. Stat. ch. 527, § 2 (former Section 86(a)(8)).

8. The court’s authority to appoint a receiver dates from the first California
Legidature in 1850. See 1850 Cal. Stat. ch. 142, § 220 (order appointing
receiver for property of judgment debtor). See also 1854 Cal. Stat. ch. 54, § 19.

9. 1933 Cal. Stat. ch. 743, § 13 (enacting Code of Civil Procedure Section
89, authorizing the municipal court “to appoint receivers, where necessary to
preserve the property or rights of any party to an action of which the court has
jurisdiction”). This is the same language as in former Code of Civil Procedure
Section 86 (1997 Cal. Stat. ch. 527, § 2). The authority for the municipal court to
appoint areceiver in aid of execution of judgment was added in 1941. 1941 Cal.
Stat. ch. 371, § 1. Although the earlier, more general language apparently was
broad enough to include the subject matter of the 1941 amendment, “evidently it
was thought advisable to have a more specific provision in the section in this
respect.” Howell, The Work of the 1941 California Legislature: Civil Procedure,
15S.Cal. L. Rev. 1, 2 (1941).

10. For example, Section 564(b)(5) refers to appointment of areceiver in an
action to dissolve a corporation. The superior court had exclusive jurisdiction of
such an action. See Section 565 (appointment of receiver on dissolution of
corporation); Corp. Code 8§ 1800 (involuntary dissolution), 1904 (voluntary
dissolution); 2 B. Witkin, California Procedure Courts § 215, at 283 (4th ed.
1996).

Similarly, Section 564(b)(7) refers to appointment of a receiver where the
Public Utilities Commission requests a receiver pursuant to certain provisions of
the Public Utilities Code. These proceedings were exclusively in superior court.
1996 Cal. Stat. ch. 1154, § 31 (former Pub. Util. Code § 5259.5); see also Pub.
Util. Code § 855.

These are not the only examples. See, e.g., 1996 Cal. Stat. ch. 411, § 2
(former Health & Safety Code § 129173), referring to appointment of areceiver
by the superior court. See also former Cal. Const. art. VI, § 10 (superior court
has original jurisdiction except where jurisdiction is given by statute to another
trial court); 1997 Cal. Stat. ch. 527, § 2 (former Code Civ. Proc. § 86) (listing
causes triable in municipal court).
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This may be a reason for the greater degree of detail in the
statute on appointment of a receiver in superior court, as
compared to the similar statute for municipal court.

The statutes on authority to appoint a receiver were revised
in 1998 in connection with trial court unification.l! The
statute formerly applicable in municipal court now appliesin
“limited civil cases.”12 A “limited civil case” is a case tradi-
tionally within the jurisdiction of the municipal court and sub-
ject to economic litigation and other traditional municipal
court procedures.13 The statute formerly applicable in superior
court now applies in “cases other than a limited civil case,”14
which are referred to as “unlimited civil cases.”15 These types
of cases are traditionally within the jurisdiction of the supe-

11. On June 2, 1998, the voters approved Proposition 220, which revised the
Cdlifornia Constitution to provide for unification of the municipal and superior
courts in a county on a vote of a majority of the municipal court judges and a
majority of the superior court judges in that county. See Cal. Const. art. VI, 8§
5(e). At the direction of the Legidature, the Commission prepared extensive
legidlation to implement this measure, including revisions of Sections 86 and
564. 1998 Cal. Stat. ch. 931, 88 29, 75. As of February 8, 2001, the trial courts
inall of California s 58 counties have unified.

12. Section 86(a)(8).

13. Section 85 & Comment, Section 85.1. To implement trial court unifica-
tion, statutes that applied to municipal courts were expanded to encompass cases
in aunified superior court that traditionally would have been within the jurisdic-
tion of the municipal court. See 1998 Cal. Stat. ch. 931. The Commission
narrowly limited the scope of this legidation, preserving existing procedures but
making them workable in the context of unification. Trial Court Unification:
Revision of Codes, 28 Cal. L. Revision Comm’'n Reports 51, 60 (1998). The
Commission recommended further study of court procedures, however, with a
view to possible elimination of unnecessary procedura distinctions between
limited civil cases and other cases. Id. at 82. One of the areas recommended for
study was whether to conform the statutory provisions on circumstances for
appointment of areceiver. Id. at 85. The Legidature directed the Commission to
undertake this study, in consultation with the Judicial Council. Gov't Code §
70219.

14. Section 564.
15. Section 88.
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rior court and subject to traditional superior court
procedures.16

The differences in standards for appointment of a receiver
in limited civil cases and unlimited civil cases are minor, and
appear to be the result of historica development.l” Court
unification creates an opportunity to ssmplify practice and
procedure without a significant change in substance, by con-
solidating the provisions.

The Law Revision Commission recommends that the statute
on appointment of a receiver in an unlimited civil case
(Section 564) be broadened to apply to all cases.18 To pro-
mote clarity, this provision should state that appointment of a
receiver is authorized “where necessary to preserve the prop-
erty or rights of any party,” instead of referring to the usages
of courts of equity.l® The language on circumstances for
appointment of a receiver should be deleted from the former
municipal court statute (Section 86), but replaced with a
cross-reference to Section 564.

16. Seegenerally Revision of Codes, supra note 13, at 64-65.

17. Section 564(b)(8) permits appointment of a receiver under the “usages of
courts of equity.” If the case is within a specific class listed in Section 564, how-
ever, the general usage theory cannot be invoked, and the plaintiff must make a
sufficient showing under the specific provision. Dabney Oil Co. v. Providence
Qil Co., 22 Cal. App. 233, 237, 133 P. 1155 (1913); Witkin, supra note 1, § 421,
at 342. This might be considered a substantive difference between the court’s
authority under Section 564 and its authority under Section 86, but the
difference is not a major one, because the specific classes listed in Section 564
merely impose reasonable conditions on appointment of a receiver. The Dabney
case, for example, was an action to recover property, so appointment of a
receiver was statutorily conditioned on showing that the property was in danger
of being lost, removed, or materially injured. 22 Cal. App. at 237-39. Similarly,
Section 86 authorizes appointment of a receiver only “where necessary to
preserve the property or rights of any party.”

18. Although Section 564 would cover both limited and unlimited civil cases,
some of the types of actions listed in the statute may only be brought as an
unlimited civil case. See supra note 10; see also Section 85 & Comment.

19. See Section 564 Comment infra.
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PROPOSED LEGISLATION

Code Civ. Proc. § 86 (amended). Miscellaneous limited civil cases

SECTION 1. Section 86 of the Code of Civil Procedure is
amended to read:

86. (@) The following civil cases and proceedings are
limited civil cases:

(1) Cases at law in which the demand, exclusive of interest,
or the value of the property in controversy amounts to twenty-
five thousand dollars ($25,000) or less. This paragraph does
not apply to cases that involve the legality of any tax, impost,
assessment, toll, or municipal fine, except actions to enforce
payment of delinquent unsecured personal property taxes if
the legality of the tax is not contested by the defendant.

(2) Actions for dissolution of partnership where the tota
assets of the partnership do not exceed twenty-five thousand
dollars ($25,000); actions of interpleader where the amount of
money or the value of the property involved does not exceed
twenty-five thousand dollars ($25,000).

(3) Actionsto cancel or rescind a contract when the relief is
sought in connection with an action to recover money not
exceeding twenty-five thousand dollars ($25,000) or property
of a value not exceeding twenty-five thousand dollars
(%$25,000), paid or delivered under, or in consideration of, the
contract; actions to revise a contract where the relief is sought
in an action upon the contract if the action otherwise is a
limited civil case.

(4) Proceedings in forcible entry or forcible or unlawful
detainer where the whole amount of damages claimed is
twenty-five thousand dollars ($25,000) or less.

(5) Actions to enforce and foreclose liens on personal
property where the amount of the liens is twenty-five
thousand dollars ($25,000) or less.
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(6) Actions to enforce and foreclose liens of mechanics,
materialmen, artisans, laborers, and of all other persons to
whom liens are given under the provisions of Chapter 2
(commencing with Section 3109) of Title 15 of Part 4 of
Division 3 of the Civil Code, or to enforce and foreclose an
assessment lien on acommon interest development as defined
in Section 1351 of the Civil Code, where the amount of the
liens is twenty-five thousand dollars ($25,000) or less.
However, where an action to enforce the lien affects property
that is also affected by a similar pending action that is not a
limited civil case, or where the total amount of the liens
sought to be foreclosed against the same property aggregates
an amount in excess of twenty-five thousand dollars
($25 OOO) the actlon IS hot a I|m|ted civil caseﬂ%\nd#%he

(7) Actions for declaratory relief when brought pursuant to
either of the following:

(A) By way of cross-complaint as to a right of indemnity
with respect to the relief demanded in the complaint or a
cross-complaint in an action or proceeding that is otherwise a
limited civil case.

(B) To conduct a trial after a nonbinding fee arbitration
between an attorney and client, pursuant to Article 13
(commencing with Section 6200) of Chapter 4 of Division 3
of the Business and Professions Code, where the amount in
controversy is twenty-five thousand dollars ($25,000) or less.

(8) Actions to issue temporary restraining orders and
preliminary injunctions, and to take accounts, and-to-appoint
feceivers where necessary to preserve the property or rights of

any party to a limited civil case; to-appoint-areceiver-and to
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make any order or perform any act, pursuant to Title 9
(commencing with Section 680.010) of Part 2 (enforcement
of judgments) in a limited civil case; to appoint a receiver
pursuant to Section 564 in a limited civil case; to determine
title to personal property seized in alimited civil case.

(9) Actions under Article 3 (commencing with Section
708.210) of Chapter 6 of Division 2 of Title 9 of Part 2 for the
recovery of an interest in personal property or to enforce the
liability of the debtor of a judgment debtor where the interest
clamed adversely is of a value not exceeding twenty-five
thousand dollars ($25,000) or the debt denied does not exceed
twenty-five thousand dollars ($25,000).

(10) Arbitration-related petitions filed pursuant to either of
the following:

(A) Article 2 (commencing with Section 1292) of Chapter 5
of Title 9 of Part 3, except for uninsured motorist arbitration
proceedings in accordance with Section 11580.2 of the
Insurance Code, if the petition is filed before the arbitration
award becomes final and the matter to be resolved by
arbitration is a limited civil case under paragraphs (1) to (9),
inclusive, of subdivision (@) or if the petition isfiled after the
arbitration award becomes final and the amount of the award
and all other rulings, pronouncements, and decisions made in
the award are within paragraphs (1) to (9), inclusive, of
subdivision (a).

(B) To confirm, correct, or vacate a fee arbitration award
between an attorney and client that is binding or has become
binding, pursuant to Article 13 (commencing with Section
6200) of Chapter 4 of Division 3 of the Business and
Professions Code, where the arbitration award is twenty-five
thousand dollars ($25,000) or less.

(b) The following casesin equity are limited civil cases:

(1) Cases to try title to persona property when the amount
involved is not more than twenty-five thousand dollars
($25,000).
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(2) Cases when equity is pleaded as a defensive matter in
any case that is otherwise alimited civil case.

(3) Cases to vacate a judgment or order of the court
obtained in a limited civil case through extrinsic fraud,
mistake, inadvertence, or excusable neglect.

Comment. Subdivision (a8)(6) of Section 86 is amended to reflect
elimination of the municipal courts as a result of unification with the
superior courts pursuant to Article VI, Section 5(e), of the California
Constitution. For reclassification of an action in a unified superior court,
see Sections 403.010-403.090.

Subdivision (a)(8) is amended to delete the language on circumstances
for appointment of a receiver in a limited civil case, and insert a cross-
reference to Section 564, which now governs appointment of receiversin
both limited and unlimited civil cases. The language deleted from the
first clause of subdivision (a)(8) is continued in Section 564(b)(8), but
broadened to apply to al cases. This is not a significant change. See
Section 564 Comment. The language deleted from the second clause of
subdivision (a)(8) is not continued, because it is redundant with Section
564(b)(3) and (b)(4).

Code Civ. Proc. § 564 (amended). Appointment of receiver

SEC. 2. Section 564 of the Code of Civil Procedure is
amended to read:

564. (a) A receiver may be appointed, in the manner
provided in this chapter, by the court in which an action or
proceeding is pending in any case in which the court is
empowered by law to appoint areceiver.

(b) tn-superior-court-a A receiver may be appointed by the
court in which an action or proceeding is pending, or by a
judge thereof, in the following cases;-other-than-in-alimited
civil-case:

(1) In an action by a vendor to vacate a fraudulent purchase
of property, or by a creditor to subject any property or fund to
the creditor’'s claim, or between partners or others jointly
owning or interested in any property or fund, on the
application of the plaintiff, or of any party whose right to or
interest in the property or fund, or the proceeds thereof, is
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probable, and where it is shown that the property or fund isin
danger of being lost, removed, or materialy injured.

(2) In an action by a secured lender for the foreclosure of
the a deed of trust or mortgage and sale of the property upon
which thereis alien under a deed of trust or mortgage, where
it appears that the property is in danger of being lost,
removed, or materially injured, or that the condition of the
deed of trust or mortgage has not been performed, and that the
property is probably insufficient to discharge the deed of trust
or mortgage debit.

(3) After judgment, to carry the judgment into effect.

(4) After judgment, to dispose of the property according to
the judgment, or to preserve it during the pendency of an
appeal, or pursuant to Title 9 (commencing with Section
680.010) (enforcement of judgments), or after sale of real
property pursuant to a decree of foreclosure, during the
redemption period, to collect, expend, and disburse rents as
directed by the court or otherwise provided by law.

(5) In-the cases- when Where a corporation has been
dissolved, er as provided in Section 565.

(6) Where a corporation isinsolvent, or in imminent danger
of insolvency, or has forfeited its corporate rights.

{6) (7) Inan action of unlawful detainer.

{7 (8) At the request of the Public Utilities Commission
pursuant to Sections 855 and 5259.5 of the Public Utilities
Code.

(8)(9) In all other cases wherereeewepsﬁav%heretetere
Hy necessary to

prwerve the property or ri ghts of any party
{9) (10) At the request of the Office of Statewide Health
Planning and Development, or the Attorney General, pursuant
to Section 436.222 129173 of the Health and Safety Code.
(20) (12) In an action by a secured lender for specified
specific performance of an assignment of rents provisionin a
deed of trust, mortgage, or separate assignment document. In
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addition,-that The appointment may be continued after entry
of a judgment for specific performance in-that-action, if
appropriate to protect, operate, or maintain real property
encumbered by the a deed of trust or mortgage or to collect
the rents therefrom while a pending nonjudicial foreclosure
under power of saleinthea deed of trust or mortgage is being
compl eted.

41 (12) In a case brought by an assignee under an
assignment of leases, rents, issues, or profits pursuant to
subdivision (g) of Section 2938 of the Civil Code.

(c) A receiver may be appointed, in the manner provided in
this chapter, including, but not limited to, Section 566, by the
superior court in an action other-than-a limited civil-case
brought by a secured lender to enforce the rights provided in
Section 2929.5 of the Civil Code, to enable the secured lender
to enter and inspect the real property security for the purpose
of determining the existence, location, nature, and magnitude
of any past or present release or threatened release of any
hazardous substance into, onto, beneath, or from the real
property security. The secured lender shall not abuse the right
of entry and inspection or use it to harass the borrower or
tenant of the property. Except in case of an emergency, when
the borrower or tenant of the property has abandoned the
premises, or if it is impracticable to do so, the secured lender
shall give the borrower or tenant of the property reasonable
notice of the secured lender’s intent to enter and shall enter
only during the borrower’s or tenant’s normal business hours.
Twenty-four hours' notice shall be presumed to be reasonable
notice in the absence of evidence to the contrary.

(d) Any action by a secured lender to appoint a receiver
pursuant to this section shall not constitute an action within
the meaning of subdivision (a) of Section 726.

(e) For purposes of this section:

(1) “Borrower” means the trustor under a deed of trust, or a
mortgagor under a mortgage, where the deed of trust or
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mortgage encumbers real property security and secures the
performance of the trustor or mortgagor under a loan,
extension of credit, guaranty, or other obligation. The term
includes any successor-in-interest of the trustor or mortgagor
to the real property security before the deed of trust or
mortgage has been discharged, reconveyed, or foreclosed
upon.

(2) “Hazardous substance’” means (A) any “hazardous
substance” as defined in subdivision (f) of Section 25281 of
the Health and Safety Code as effective on January 1, 1991,
or as subsequently amended, (B) any “waste” as defined in
subdivision (d) of Section 13050 of the Water Code as
effective on January 1, 1991, or as subsequently amended, or
(C) petroleum, including crude oil or any fraction thereof,
natural gas, natural gas liquids, liquefied natural gas, or
synthetic gas usable for fuel, or any mixture thereof.

(3) “Real property security” means any real property and
Improvements, other than a separate interest and any related
interest in the common area of a residential common interest
development, as the terms “separate interest,” “common
area,” and “common interest development” are defined in
Section 1351 of the Civil Code, or real property consisting of
one acre or lessthat contains 1 to 15 dwelling units.

(4) “Release” means any spilling, leaking, pumping,
pouring, emitting, emptying, discharging, injecting, escaping,
leaching, dumping, or disposing into the environment,
including continuing migration, of hazardous substances into,
onto, or through soil, surface water, or groundwater.

(5) “Secured lender” means the beneficiary under a deed of
trust against the real property security, or the mortgagee under
a mortgage against the rea property security, and any
successor-in-interest of the beneficiary or mortgagee to the
deed of trust or mortgage.

Comment. For purposes of simplification, Section 564 is broadened to
govern appointment of a receiver in al cases, regardless of the
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jurisdictional classification of the case. Formerly, a separate provision
governed appointment of areceiver in alimited civil case. 1998 Cal. Stat.
ch. 931, § 29 (former Section 86(a)(8)).

Although Section 564 covers both limited and unlimited civil cases,
some of the types of actions listed in the statute may only be brought as
an unlimited civil case. For example, Section 564(b)(7) refers to
appointment of a receiver where the Public Utilities Commission
requests a receiver pursuant to Public Utilities Code Section 855 or
5259.5. Such a proceeding may only be brought as an unlimited civil
case. See Section 85 & Comment.

To aid practitioners, subdivision (b)(5) of Section 564 is amended to
refer to Section 565 (appointment on dissolution of corporation).

Subdivision (b)(9) (former subdivision (b)(8)) is amended to delete
language authorizing appointment of a receiver “where receivers have
heretofore been appointed by the usages of courts of equity,” and insert
more readily understandable language formerly found in Section 86. This
is not a significant change. The deleted language conferred broad
authority to appoint areceiver, but only where other remedies were found
to be inadequate. See, e.g., Golden State Glass Corp. v. Superior Court,
13 Cal. 2d 384, 393, 90 P.2d 75 (1939) (superior court should appoint
receiver only where necessary to “adequately protect the rights of the
parties’); Alhambra-Shumway Mines, Inc. v. Alhambra Gold Mine
Corp., 116 Cal. App. 2d 869, 873, 254 P.2d 599 (1953) (where less
severe remedy will adequately protect parties, court ordinarily should not
appoint receiver); see d'so Murray v. Murray, 115 Cal. 266, 275, 47 P. 37
(1896) (in equity, receiver may be appointed where plaintiff has
equitable claim to property and “receiver is necessary to preserve the
same from loss’). Similarly, subdivision (a)(9) authorizes appointment of
areceiver only “where necessary to preserve the property or rights of any
party.” (Emphasis added.)

As before, the general language of subdivision (b)(9) does not override
specific requirements enumerated elsewhere in the statute. See, eg.,
Marsch v. Williams, 23 Cal. App. 4th 238, 246 n.8, 28 Cal. Rptr. 2d 402
(1994); Dabney Qil Co. v. Providence Oil Co., 22 Cal. App. 233, 237,
133 P. 1155 (1913).

Subdivision (b)(10) (former subdivision (b)(9)) is amended to correct
the crossreference. Health and Safety Code Section 436.222 was
repealed in 1995 and its substance recodified in Section 129173. See
1995 Cal. Stat. ch. 415, 889, 79.5.

For other provisions concerning receivers, see Sections 565-570,
708.610-708.630, 712.060, 1422. See also Civ. Code 8§ 3439.07; Corp.
Code 8§88 1801, 1803, 16504; Fam. Code § 290; Ins. Code 88 1064.1-
1064.12.
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NOTE
This report includes an explanatory Comment to each section
of the recommended legislation. The Comments are written as
if the legislation were aready operative, since their primary
purpose is to explain the law as it will exist to those who will
have occasion to use it after it is operative.

Cite this report as Say of Mechanic's Lien Enforcement Pending
Arbitration, 30 Cal. L. Revision Comm’n Reports 307 (2000). Thisis
part of publication #209 [2000-2001 Recommendations].
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To: TheHonorable Gray Davis
Governor of California, and
The Legislature of California

Code of Civil Procedure Section 1281.5 relates to preservation of
arbitration rights during mechanic’s lien enforcement proceedings.
This recommendation would amend the provision to:

(1)

(2)
3)

Permit the plaintiff to preserve arbitration rights by
including appropriate allegations in the complaint and
filing a motion for a stay order within 30 days after ser-
vice of the summons and complaint. This is generally
consistent with case law and with existing practice.

Prohibit discovery without leave of court pending deter-
mination of the motion for a stay order.

Delete an anomalous sentence that could be read to
limit municipal court jurisdiction.

This recommendation is submitted pursuant to Government Code
Section 70219.

Respectfully submitted,

Howard Wayne
Chairperson
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STAY OF MECHANIC'SLIEN ENFORCEMENT
PENDING ARBITRATION

A construction dispute may be resolved through a
mechanic’s lien foreclosure action, contractual arbitration, or
other means. Code of Civil Procedure Section 1281.5!
governs the effect of a mechanic’s lien foreclosure action on
contractual arbitration of the underlying dispute. It specifies
means of preserving a contractual right to arbitrate, as well as
circumstances in which the right is waived:

1281.5. (&) Any person who proceeds to record and
enforce a claim of lien by commencement of an action
pursuant to Title 15 (commencing with Section 3082) of
Part 4 of Division 3 of the Civil Code, shall not thereby
waive any right of arbitration which that person may have
pursuant to a written agreement to arbitrate, if, in filing an
action to enforce the claim of lien, the claimant at the same
time presents to the court an application that the action be
stayed pending the arbitration of any issue, question, or
dispute which is clamed to be arbitrable under the
agreement and which is relevant to the action to enforce the
claim of lien. In a county in which there is a municipal
court, the applicant may join with the application for the
stay, pending arbitration, a claim of lien otherwise within
the jurisdiction of the municipal court.

(b) The failure of a defendant to file a petition pursuant to
Section 1281.2 at or before the time he or she answers the
complaint filed pursuant to subdivision (a) shall constitute a
waiver of that party’ s right to compel arbitration.

The Law Revision Commission recommends revision of this
provision to clarify and improve the procedure for preserving
a contractual right to arbitrate and to delete the confusing and
obsol ete sentence on joinder of claims.

1. All further statutory references are to the Code of Civil Procedure, unless
otherwise indicated.
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Procedurefor Preserving Contractual Right to Arbitrate

Before Section 1281.5 was enacted, commencement of a
mechanic’s lien foreclosure action was sometimes deemed a
waiver of the plaintiff's right to arbitrate2 This put the
prospective plaintiff in a difficult position, because the
limitations period for a mechanic’s lien foreclosure action
was (and is) very short,3 making it impossible for the plaintiff
to delay litigation until completion of arbitration, except
where arbitration was completed very quickly.4 To address
this problem, Section 1281.5 makes clear that the filing of a
foreclosure action is not awaiver of arbitration if the plaintiff
simultaneoudly files an application for a stay of the action
pending arbitration.>

By itself, however, an application for a stay is not sufficient
to stay the action.6 Although the statute does not say so
expressly, it contemplates that the summons, complaint, and
application for a stay will be served on the opposing party
within a reasonable time after the action is commenced, and a
separate motion for a stay will be noticed, filed, served, and
resolved as promptly thereafter as is reasonably possible.”
This prevents the plaintiff from using the application as a

2. Compare Titan Enterprises, Inc. v. Armo Constr., Inc., 32 Cal. App. 3d
828, 832, 108 Cal. Rptr. 456 (1973) (foreclosure action was waiver of
arbitration) with Homestead Sav. & Loan Ass'n v. Superior Court, 195 Cal.
App. 2d 697, 16 Cal. Rptr. 121 (1961) (foreclosure action was not waiver of
arbitration); see also Review of Selected 1977 California Legidation, 9 Pac. L.J.
281, 386-87 (1978).

3. Civ. Code § 3144 (lien foreclosure action must be commenced within 90
days after recording of lien claim).

4. Review of Selected 1977 California Legidlation, supra note 2, at 387.

5. The application for a stay must be filed at the same time as the complaint,
not afterwards. R. Baker, Inc. v. Motel 6, Inc., 180 Cal. App. 3d 928, 931, 225
Cal. Rptr. 849 (1986).

6. Kaneko Ford Design v. Citipark, Inc., 202 Cal. App. 3d 1220, 1226, 249
Cal. Rptr. 544 (1988).

7. 1d. at 1226-27.
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tactic to preserve arbitration rights while exploring the
defendant’ s case through discovery techniques unavailable in
arbitration.8

The proposed legislation would make this procedure
explicit while providing an alternative to preparation of a
separate application for a stay. To preserve the right to
arbitrate, the plaintiff could file an application for a stay along
with the foreclosure complaint (as under existing law), or
simply allege in the complaint that the dispute is subject to
arbitration and the plaintiff intends timely to seek a stay.
Regardless of which approach the plaintiff selects, the
plaintiff would be required to file a motion for a stay within
30 days after service of the summons and complaint. This
would provide clear statutory guidance implementing the
existing requirement that arbitrability be promptly resolved.

The proposed legidlation would further provide that no
party is entitled to discovery without leave of court unless and
until the claimant expressly waives the right to arbitration, the
claimant fails timely to move for a stay, or the court denies
the motion for a stay.® This will ensure that discovery

8. Seeid. at 1228-29; see generally Christensen v. Dewor Developments, 33
Cal. 3d 778, 784, 661 P.2d 1088, 191 Cal. Rptr. 8 (1983) (courtroom may not be
used as “convenient vestibule to arbitration hall” permitting party to create
unique structure combining litigation and arbitration); Sobremante v. Superior
Court, 61 Cal. App. 4th 980, 997, 72 Cal. Rptr. 2d 43 (1998) (benefits of
arbitration become illusory “where there is a failure to timely and affirmatively
implement the procedure”); Davis v. Continental Airlines, Inc., 59 Cal. App. 4th
205, 215, 69 Cal. Rptr. 2d 79 (1997) (defendants waived arbitration by using
court’s discovery processes to gain information about plaintiff’s case, then
seeking to change game to arbitration, where plaintiff would not have similar
discovery rights); Zimmerman v. Drexel Burnham Lambert Inc., 205 Cal. App.
3d 153, 159-60, 252 Cal. Rptr. 115 (1988) (delay in requesting arbitration was
prejudicial because opponent had to disclose defenses and strategies and “bear
the costs of trial preparation, which arbitration is designed to avoid”).

9. Without this restriction, the claimant could serve interrogatories as early
as 10 days after service of summons and complaint. Section 2030(b). The
claimant could take depositions as early as 20 days after service of summons and
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processes are not invoked merely as a tactical tool to gather
information for use in arbitration.10

Jurisdiction and Joinder of Claims

In a county in which there is a municipal court, Section
1281.5 expressly permits the plaintiff to join with the
application for a stay pending arbitration “a claim of lien
otherwise within the jurisdiction of the municipal court.”11
This language may generate confusion.

It could be interpreted to imply that the application for a
stay must be brought in superior court, regardless of whether
the underlying lien clam is within the jurisdiction of the
municipal court. The statute may thus mean that the lien
claim may be joined with the application in superior court,
evenif it is“otherwise within the jurisdiction of the municipal
court.”12 So construed, the statute would constitute an

complaint. Section 2025(b)(2). The defendant could serve interrogatories or take
depositions at any time. Sections 2025(b)(1), 2030(b).

10. Seesupranote 8.

11. Asoriginally enacted, Section 1281.5 stated without qualification that the
plaintiff “may join with the application for the stay, pending arbitration, a claim
of lien otherwise within the jurisdiction of the municipal court.” 1977 Cal. Stat.
ch. 135, § 1. Due to tria court unification, a county may now have a unified
superior court, rather than a municipal court. On Commission recommendation,
the statute was amended to reflect this development: “In a county in which there
is a municipal court, the applicant may join with the application for the stay,
pending arbitration, a claim of lien otherwise within the jurisdiction of the
municipal court.” 1998 Cal. Stat. ch. 931, § 122 (emphasis added); see also Trial
Court Unification: Revision of Codes, 28 Cal. L. Revision Comm'’n Reports 51,
233-34 (1998).

The Commission also recommended, and the Legislature directed, further
study of the procedure for obtaining a stay of a mechanic's lien foreclosure
action pending arbitration. Gov't Code § 70219; Trial Court Unification:
Revision of Codes, 28 Cal. L. Revision Comm’'n Reports 51, 85 (1998). This
recommendation is the result of that study.

12. See Letter from Paul N. Crane to Nathaniel Sterling (March 11, 1998)
(First Supplement to Memorandum 98-12, Exhibit p. 3, on file with California
Law Revision Commission); Letter from Jerome Sapiro, Jr., to David Long
(March 9, 1998) (Memorandum 98-25, Exhibit pp. 2-4, on file with Commis-
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incongruous and inefficient rule requiring the superior court
to consider a stay application even though the underlying
controversy and its arbitrability are cognizable in municipal
court.13

A more compelling explanation is that the language is an
historical anomaly. When Section 1281.5 was enacted in
1977,14 municipal courts had jurisdiction of certain
mechanic's lien foreclosure actions, but did not have
jurisdiction of any arbitration-related petitions.> Thus, a
petition to compel arbitration of a construction dispute had to
be filed in the superior court, regardiess of whether the
underlying claim of lien was within the jurisdiction of the
municipal court.16 By expressly authorizing joinder of “a
clam of lien otherwise within the jurisdiction of the
municipal court,” Section 1281.5 clarified that the lien claim
could be brought in superior court along with the petition to
compel arbitration, instead of being filed in municipal court.1?
When municipal courts were given jurisdiction of arbitration-
related petitions concerning municipal court claims,18 this

sion). But see Section 1292.8 (motion to stay action on ground that issue is sub-
ject to arbitration shall be made in court where action is pending).

13. For the extent of municipal court jurisdiction of a mechanic's lien
foreclosure action and related petition to compel arbitration, see Sections 85.1,
86(a)(6), (a)(10).

14. 1977 Cal. Stat. ch. 135, § 1.

15. See 1961 Cal. Stat. ch. 461, 8§ 2 (former Section 1292); 1976 Cal. Stat. ch.
1288, § 5 (former Section 86); see also Recommendation and Study Relating to
Arbitration, 3 Cal. L. Revision Comm’n Reports at G-61 (1961).

16. Titan Enterprises, Inc. v. Armo Constr., Inc., 32 Cal. App. 3d 828, 833,
108 Cal. Rptr. 456 (1973) (amount of mechanic’s lien was within jurisdiction of
municipal court, whereas petition to compel arbitration must be brought in
superior court).

17. InTitan Enterprises, 32 Cal. App. 3d at 833, the court questioned, but did
not resolve, whether such joinder would be permissible. Titan Enterprises was
decided shortly before Section 1281.5 was enacted, so it is not surprising that the
Legidature addressed the issue in the statute.

18. 1984 Cal. Stat. ch. 1719, § 1.1 (amending former Section 86).
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reference to joinder became unnecessary, but it was not
deleted.

To prevent confusion and simplify the statute, the obsolete
sentence on joinder should be deleted.
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PROPOSED LEGISLATION

Code Civ. Proc. § 1281.5 (amended). Application to stay pending
arbitration

SECTION 1. Section 1281.5 of the Code of Civil Procedure
Is amended to read:

1281.5. (a) Any person who proceeds to record and enforce
a clam of lien by commencement of an action pursuant to
Title 15 (commencing with Section 3082) of Part 4 of
Division 3 of the Civil Code, shall does not thereby waive any
right of arbitration which-that the person may have pursuant
to a written agreement to arbitrate, if, in filing an action to
enforce the claim of lien, the claimant at does either of the
following:

(1) Includes an allegation in the complaint that the claimant
does not intend thereby to waive any right of arbitration, and
intends to move the court, within 30 days after service of the
summons and complaint, for an order to stay further
proceedings in the action.

(2) At the same time presents-to-the-court that the complaint
is filed, the claimant files an application that the action be
stayed pending the arbitration of any issue, question, or
dispute which that is clamed to be arbitrable under the
agreement and whieh that is relevant to the action to enforce

the claim of I|en m%eeun%mwmeh%erels&mum&pal

(b) Within 30 days after service of the summons and
complaint, the claimant shall file and serve a motion and
notice of motion pursuant to Section 1281.4 to stay the action
pending the arbitration of any issue, question, or dispute that
Is claimed to be arbitrable under the agreement and that is
relevant to the action to enforce the claim of lien.
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(c) Notwithstanding Article 3 (commencing with Section
2016) of Chapter 3 of Title 3 of Part 4, if the claimant
complies with subdivision (a), no party to the action is
entitled to discovery without leave of court, until one of the
following occurs:

(1) The claimant expressly waives the right to arbitration.

(2) The court denies the motion for a stay.

(3) The claimant fails to comply with subdivision (b).

(d) The failure of a defendant to file a petition pursuant to
Section 1281.2 at or before the time he-er-she the defendant
answers the complaint filed pursuant to subdivision (a) shall
constitdte is a waiver of thatparty’s the defendant’s right to
compel arbitration.

Comment. The first sentence of subdivision (a) of Section 1281.5 is
amended to add an alternative to the requirement that an application for a
stay be made when the action is filed. In lieu of preparing a separate
application for a stay, the lien claimant may include appropriate
alegationsin the complaint.

Subdivision (a) is also amended to delete the last sentence, which is no
longer necessary, because the jurisdiction of the municipal court now
includes a petition to compel arbitration of a claim within the court’s
jurisdiction. Sections 85.1 (original jurisdiction of municipa court),
86(a)(10) (arbitration-related petitions). Compare 1961 Cal. Stat. ch. 461,
§ 2 (former Section 1292) (petition shall be filed in superior court); 1976
Cal. Stat. ch. 1288, § 5 (former Section 86) (arbitration-related petition
not within jurisdiction of municipal court).

Subdivision (b) is added to require the lien claimant to file amotion for
a stay order within 30 days after service of the summons and complaint.
This is generally consistent with case law, but provides concrete
guidance implementing the “reasonable time” requirement recognized by
the courts. See Kaneko Ford Design v. Citipark, Inc., 202 Cal. App. 3d
1220, 1227, 249 Cal. Rptr. 544 (1988).

Subdivision (c) is added to prevent litigants from using discovery
processes as a tactical tool to prepare for arbitration. See generally
Christensen v. Dewor Developments, 33 Cal. 3d 778, 784, 661 P.2d
1088, 191 Cal. Rptr. 8 (1983); McMillan Dev. Co. v. Home Buyers
Warranty, 68 Cal. App. 4th 896, 909-10, 80 Cal. Rptr. 2d 611 (1998);
Davis v. Continental Airlines, Inc., 59 Cal. App. 4th 205, 215, 69 Cal.
Rptr. 2d 79 (1997); Kaneko, 202 Cal. App. 3d at 1228-29.
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NOTE
This report includes an explanatory Comment to each section
of the recommended legislation. The Comments are written as
if the legislation were aready operative, since their primary
purpose is to explain the law as it will exist to those who will
have occasion to use it after it is operative.

Cite this report as Trout Affidavit, 30 Cal. L. Revison Comm’'n
Reports 319 (2000). This is part of publication #209 [2000-2001
Recommendations].
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April 13, 2000

To: TheHonorable Gray Davis
Governor of California, and
The Legislature of California

Fish and Game Code Section 2357 makes it unlawful to carry
trout into an area where the season is closed, unless a notarized
affidavit was previously made in duplicate in the area where the
trout were taken and the duplicate was left on file with the notary.
The Law Revision Commission recommends that this provision be
repealed, because it is unused and contrary to common expecta-
tions, and because a notary is not a proper repository of an
affidavit.

This recommendation is submitted pursuant to Government Code
Section 70219.
Respectfully submitted,

Howard Wayne
Chairperson
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TROUT AFFIDAVIT

Fish and Game Code Section 2357 makes it unlawful to
carry trout into an area where the season is closed, unless a
notarized affidavit was previousy made in duplicate in the
area where the trout were taken! and the duplicate was left on
file with the notary.2 The provision appears to pertain to dead
trout, not live specimens.3 Presumably, it is intended to facili-
tate determination of whether the trout were lawfully taken.4

The Law Revision Commission has been directed to review

1. To “take” trout means to “hunt, pursue, catch, capture, or kill, or attempt
to hunt, pursue, catch, capture, or kill” trout. Fish & Game Code § 86. (Unless
otherwise indicated, al further statutory references are to the Fish and Game
Code.)

2. The statute provides:

2357. It is unlawful to carry trout into an area where the season is
closed unless an affidavit is made in duplicate before a notary public in
the area in which the trout are or might be lawfully taken. Such affidavit
shall state the date and place of taking such trout, and the name, address,
and number of the angling license of the person legally taking such trout.
The duplicate of the affidavit shall be left on file with the notary public
before whom the affidavit is made.

3. Section 2357 isin a chapter of the Fish and Game Code entitled “Importa-
tion and Transportation of Dead Birds, Mammals, Fish, Reptiles, and Amphi-
bia,” in an article caled “Dead Wild Birds, Mammals, Fish, Reptiles, and
Amphibia” (Emphasis added.) The immediately preceding chapters are
“Importation, Transportation, and Sheltering of Restricted Live Wild Animals’
and “Importation and Transportation of Live Plants and Animals.” (Emphasis
added.) The latter chapter includes an article on “Aquatic Plants and Animals,”
which is further evidence that live fish are not within the scope of Section 2357.

For provisions on placing live fish and other aquatic plants and animals in
Californiawaters, see Sections 15200-15202.

4. An angler who possesses trout where the season is closed may be accused
of taking the trout out of season. In defense, the angler may contend that the
trout were taken where the season was open. If the angler raises this defense, the
angler could support it by presenting the affidavit required by Section 2357.
Without the required affidavit, the angler risks prosecution pursuant to that
Statute.
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this provision, because its operation is problematic.5 It is
guestionable whether a notary public is a proper repository of
an affidavit.6 The requirement that a duplicate of the affidavit
be filed with the notary also appears unnecessary, because an
angler’s possession of the original should be sufficient proof
of the angler’s proper activity.

Rather than correcting these technical imperfections in the
statute, the Commission recommends its repeal. The provision
Is obscure, even within the sport fishing community. It
appears to be unpublicized and unenforced.” The statutory
requirements are also burdensome and inconsistent with
common expectations.

Fishing is a highly regulated activity8 and other restrictions
on transporting fish may be appropriate,® but Section 2357

5. Gov't Code § 70219; see also Trial Court Unification: Revision of Codes,
28 Cal. L. Revision Comm’n Reports 51, 86 (1998).

6. See Gov't Code § 8205 (duties of notary public).

7. The requirement is not mentioned in 1999 California Sport Fishing Regu-
lations, a booklet the Department of Fish and Game distributes to anglers to
inform them of applicable restrictions. When contacted by a researcher from the
Ingtitute for Legidlative Practice, Fish and Game personnel were surprised to
learn of the statute’s existence. See Yang & Kelso, Transportation of Trout Into
Closed Areas (Inst. Legis. Prac. 1998). Legal research disclosed no reported
cases construing the statute.

8. See, eg., 14 Cal. Code Regs. 88 1.74 (salmon punch card and steelhead
trout catch report-restoration card), 7.00 (bag and possession limits, fishing sea-
sons), 7.50 (waters subject to specia restrictions on fishing methods and gear,
bait, seasons, size limits, bag and possession limits, fishing hours), 8.00
(supplemental restrictions on taking and possessing trout and salmon).

9. See, eq., Sections 2356 (removal of trout from state), 2358 (shipping
trout into area where season is closed); 14 Cal. Code Regs. § 135 (importation of
fish commercially taken out-of-state); Johnson v. Gentry, 220 Cal. 231, 30 P.2d
400 (1934) (upholding statute prohibiting transportation of salmon through
specified ocean districts of State in closed season); Van Camp Sea Food Co. v.
Department of Natural Resources, 30 F.2d 111 (S.D. Cal. 1929) (Supreme Court
has repeatedly recognized power of state to prohibit shipment of game lawfully
taken within its borders to points without state, and to prohibit possession of
game within state, when shipped from points without state); Adams v. Shannon,
7 Cal. App. 3d 427, 86 Cal. Rptr. 641 (1970) (upholding prohibition on importa
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appears to achieve no purpose. It criminalizes a failure to act
(failure to obtain a notarized affidavit) under circumstances
where even a conscientious trout angler is unlikely to be
aware of the statutory requirement.10 It is not a necessary or
reasonable means of enforcing the trout season.!! The statute
may be repealed without adverse effect.

tion and possession of piranha); Santa Cruz Oil Corp. v. Milnor, 55 Cal. App. 2d
56, 63, 130 P.2d 256 (1942) (state is owner of its fisheries for benefit of its citi-
zens and can impose any condition on taking and use, after taking, of fish within
its waters, reasonably necessary for conservation of its fisheries and beneficial
use of its citizens).

Section 2001 (unlawful possession) restricts the time period during which
trout may be possessed, but does not impose a geographic limitation on trans-
portation of trout. See Smith & Kelso, Possession of Fish During “ Open Season
Where Taken” Pursuant to Fish & Game Code Section 2001: A Brief Legidative
History (Inst. Legis. Prac. 2000).

10. A statute that criminalizes a failure to act in circumstances where a rea-
sonable person would not think there was an obligation to act is inconsistent
with established principles of fairness and due process. Lambert v. California,
355 U.S. 225, 227-29 (1958) (where person did not know of duty to register and
there was no proof of probability of such knowledge, person may not be con-
victed consistently with due process); but see State v. Huebner, 252 Mont. 184,
827 P.2d 1260, 1263 (1992) (hunters are responsible for knowing laws pertain-
ing to their sport). The Institute for Legidative Practice has reviewed Section
2357 and concluded that it is constitutionally suspect, although perhaps not
unconstitutional. See Transportation of Trout Into Closed Areas, supra hote 7.

11. The lack of necessity is evident from the lack of a similar affidavit
requirement, and existence of a contrary provision, for black bass and spotted
bass. See Section 2360 (black bass and spotted bass lawfully taken may be car-
ried into area where season is closed). The apparent lack of enforcement (supra
note 7) is further evidence that Section 2357 is unnecessary.

Although the affidavit required by Section 2357 would be relevant in a
prosecution for taking trout out of season, other means of proof exist. Possession
of trout where the season is closed is strong circumstantial evidence that the pos-
sessor took the trout out of season. See Section 2000 (possession of fish is prima
facie evidence that possessor took fish); compare H. Thoreau, 8 Writings 94
(1906), quoted in Oxford Dictionary of Quotations, p. 696 (Oxford Univ. Press,
4th ed. 1992) (“ Some circumstantial evidence is very strong, as when you find a
trout in the milk.”). The prosecution may also introduce other evidence (e.g.,
evidence that the trout was recently caught and the defendant had not recently
been in an area where the season was open), as may the defense (e.g., witnesses
who recently saw the defendant catch or possess trout in an area where the
Season was open).
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PROPOSED LEGISLATION

Fish & Game Code § 2357 (repealed). Trout affidavit

SECTION 1. Section 2357 of the Fish and Game Code is
repealed.

Comment. Section 2357 is repealed because it is unused and contrary
to common expectations, and because a notary is not a proper repository
of an affidavit. See Gov’'t Code § 8205 (duties of notary public).
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NOTE
This report includes an explanatory Comment to each section
of the recommended legislation. The Comments are written as
if the legislation were aready operative, since their primary
purpose is to explain the law as it will exist to those who will
have occasion to use it after it is operative.

Citethisreport as Expired Pilot Projects, 30 Cal. L. Revision Comm’'n
Reports 327 (2000). This is part of publication #209 [2000-2001
Recommendations].
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There are a number of statutes establishing pilot projects that
have expired. The Law Revison Commission recommends the

repeal of 90 such statutes as obsol ete.

In preparing this recommendation, the Commission benefited
greatly from