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H petitioner makes a reasonable effort but is unable to locate 
an heir of the predeceased spouse, notice may be mailed to the 
county seat where the proceedings are pending. 104 H this 
alternative method of notice is used, the estate attorney must 
prepare and present to the court a declaration detailing the 
efforts to locate the missing heir. IS 

The estate must bear the cost of the search for heirs of the 
predeceased spouse. The search may be a difficult one, 
especially where a number of years have passed between the 
deaths of the spouses. 

Also, if the decedent has a valid will and left nothing to the 
heirs of the predeceased spouse, notice to heirs of the 
predeceased spouse may arouse unrealistic expectations that 
they will share in the estate. The estate attorney must deal 
with inquiries from these heirs, and must explain that the 
notice is a procedural formality and that under the will the 
heirs are not entitled to share in the estate. The extra burden 
on the attorney in fmding, notifying, and dealing with heirs of 
the predeceased spouse may impose additional costs to the 
estate in the form of additional compensation for 
"extraordinary services" of the attorney. 

(a) [3:218] Resort to telephone directories, the DMV, the U.S. Post Office'. 
forwarding procedwes, advertising, and review of voting rolls and tax roUs are 
aU acceptable practices to locate missing heirs and beneficiaries. 

(b) [3 :219] H these efforts are UDlUccessful, cODJider requestins the Social 
Security Administration to forward notice to the intended recipient. By law, the 
Administration cannot disclose a persOD's addrels; but it can forward notice to 
the perlon' slast known address or in care of the penon' slast known employer. 
[brackets and italics in original] 

14. Prob. Code 1121S(d). 
15. See, e.g., Contra Costa Coumy Probate Policy Manual 1303; Fremo COIDlty Probate 

Policy Memorandum 13.2; Humboldt COUDty Probate Rules 112.6; Los Anples Coumy 
Probate Policy Memorandum 17.CY7; Madera County Probate Rules 110.6; MeICed County 
Probate Rules 1307; Orange County Probate Policy Memorandum 12.06; San Diego 
County Probate Rules 14.44; San Francisco Probate Manual §4.03(b)(l); San Joaquin 
County Probate Rules §4-201(B); Solano County Probate Rule. 17.10; TuolUIDDIC County 
Probate Rules 112.5. 
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The In-Law Inheritance Statute Defeats Reasonable 
Expectations and Produces Inequitable Results 
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Proponents of in-law inheritance argue that it is needed to 
avoid the inequity that may result from application of the 
general intestate succession provisions. But an examination 
of the results in the three most recent appellate decisions 
involving the in-law inheritance statute demonstrates that the 
statute defeats reasonable expectations and often produces 
inequitable results. 

In Estate of McInnis;6 decided in 1986, half the decedent's 
estate went to her predeceased husband's sister under the in­
law inheritance statute, despite undisputed evidence that the 
sister had been estranged from her brother and from his wife 
for 28 years and that the heirs of the wife had maintained a 
close relationship with her and had performed various services 
for her for more than 10 years immediately prior to her death. 
The court concluded that the statute compelled this result,17 a 
result obviously contrary to the desires of the fllSt -to-die 
spouse and unanticipated by the last-to-die spouse. II 

16. 182 Cal. App. 3d 949, 227 Cal. Rptr. 604 (1986). 
17. Estate of Mclonis, 182 Cal. App. 3d 949, 9S8, 227 Cal. Rptr. 604, 610 (1986) 

("principles of equity cannot be used as a means to avoid the mandate of a statute"). 
18. Another case where the desires of the predeceued spoullC were defeated was 

brought to the attention of the Commission. See letter from Hyman Goldman to Robert 
L. Stack, Cbainnan of the Probate Committee, L.A. County Bar Association, dated July 
20, 1989 (copy on file in office of Califomia Law Revision Commission): 

I am probating an estate where a surviving spoullC died intestate and the 
predeceased spouse left a will. 1'bere is no issue of the marriase of twenty-five 
years. The predeceased spouse, the wife, had a previous marriage of several 
years duration and had adopted the daughter of her first husband from whom she 
was divOICed. After the divorce there was DO contact or relationship between the 
predeceallCd BpOWIC and her adopted c1augtPr. The pm:IeoeallCd BpOWIC disinbmited 
her adopted daughter in her will and left her estate to her aunt with whom she had 
a life long clOlle friendship. 

In this case, the last-ta-die spouse's estate attributable to the predeceallCd SPOUIIC passed 
under the in-law inheritance statute to the adopted daughter. Since the decedent had 
disinherited the adopted daughter in her will, the result under the in-law inheritance statute 
obviously was contrary to the wiabes of the predeceallCd BpOUIIC. 
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In Estate of Luke, 19 a 1987 case, Raymond and Catherine 
Luke were married in lliinois in 1926, moved to Iowa in 1937, 
and lived there until Catherine's death in 1978. Soon after, 
Raymond moved to California where he died intestate in 
1984. There were no children of the marriage. Catherine's 
nieces and nephews sought to take a share of the estate under 
the California in-law inheritance statute. Had Raymond 
moved to any other state, his heirs would have taken the entire 
estate. But because Raymond died in California, his estate 
was subject to California's in-law inheritance statute. 
Raymond was probably unaware of the California in-law 
inheritance statute, since California is the only state having 
such a statute.20 He probably expected his estate to go to his 
blood relatives, not to Catherine's. This case illustrates how 
the in-law inheritance statute may defeat reasonable 
expectations of the last -to-die spouse. 

Estate of Riley, 21 decided in 1981, is another case that shows 
the inequity that may result under the in-law inheritance 
statute. In Riley, decedent's mother made a gift of real 
property to her son and his wife as joint tenants. The wife 
died, and the son took his wife's interest as the surviving joint 
tenant. The son died intestate without surviving spouse or 
issue. Decedent's mother c~aimed the property as heir of the 
decedent. The brother and nieces and nephews of the 
predeceased wife claimed under the in-law inheritance statute. 
The Court of Appeal held that decedent's mother was entitled 
to all of the property under the statute in effect at the time of 
decedent's death.22 However, the opposite result is required 

19. 194 Cal. App. 3d 1006,240 Cal. Rptr. 84 (1987). 
20. In fact, it is unlikely that a person who has lived in California all of his or her life 

would be aware of the in-law inheritance statute. The purpose of intestate succession law 
is to provide a willsub.titute for a person who dies without a will. Intestate IUCcelsionlaw 
should correspond to the manner in which the average decedent would dispose of property 
by will. See Niles, Probate Reform;n California. 31 Hastings LJ. 18S, 200 (1979). 

21. 119 Cal. App. 3d 204, 173 Cal. Rptr. 813 (1981). 
22. FormerProb. Code 1229 (amended by 1976 Cal. Stat. ch. 649, §1 and repealed by 

1983 Cal Stat. ch. 842, §19). 
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under the in-law inheritance statute now in effect: Heirs of 
the predeceased spouse would take a share of the property at 
the expense of the mother who gave the property to the 
decedent and his predeceased spouse,23 a clearly inequitable 
result. 

It is unclear whether the in-law inheritance statute applies to 
property given by one spouse to the other during marriage 
when the marriage ends in divorce. On the divorce, the court 
will confmn the separate property interest of the donee 
spouse. Assume the donor dies frrst; the donee dies last, and 
dies intestate. Is the property still "attributable to" the donor 
spouse, or does the divorce cut off rights under the in-law 
inheritance statute? H the gift was made during marriage, 
ancestral property theory suggests that divorce does not cut 
off rights under the in-law inheritance statute.24 This is likely 
to defeat the decedent's intent in most cases. 

The in-law inheritance statute also causes problems with 
wills that give property to the testator's "heirs":25 Under the 
in-law inheritance statute, blood relatives of the predeceased 

23. See Prob. Code §6402.5. Section 6402.5 applies to ''the portion of the decedent' II 
estate attnbutable to the decedent's predeceased spouee." See Section 6402.5(a). The 
Iansuage quoted is defined as indudiog "any comnnmity property in which the pmJeceued 
spouee had any incident of ownership and which vested in the decedent upon the death of 
the predeceased spouse by right of IIUlVivorship" and "any separate property of the 
predeceased spouee ... which vested in the decedent upon the death of the predeceased 
spouee by right of survivorship." Section 6402.5(f). Accordingly, whether the joint 
tenancy interest of the predeceased spouee is community or separate property, it is subject 
to the prelCnt in-law inheritance statute. 

24. Reppy & Wright, California Probate Code § 229: Making Sense of a Badly Drafted 
Provision for Inheritance by a Community Property Decedent's Former In-laws, 8 
Comnnmity Prop. J. 107, 129-30 (1981). H the transfer from one spouse to other takes 
place after their divorce, the in-law inheritance statute docs not apply. Estate of Nicholas, 
69 Cal. App. 3d 976, 982, 138 Cal. Rptr. 526, 529 (1977) (in-law inheritance statute did 
not apply where predeceased spouse was divorced from decedent at time decedent obtained 
sole title as a resuk of right of survivorship in a joint tenancy). 

25. See Inre Estate of Page, 181 Cal. 537,185 P. 383 (1919) (devise to "my lawful 
heirs"); InreEstateofWatts, 179 Cal. 20,175 P. 415 (1918) (deviee to "my heirs"); Estate 
ofBaird,135 Cal. App. 2d 333, 287 P.2d 365 (1955) (gift to ''heirs'' of surviving spouse 
on termination of testamentary trust); In re Estate ofWilllOll65 Cal. App. 680,225 P. 283 
(1924) (devise to "my heirl"). See allO Ferrier, Gifts to "Heirs" in California, 26 Calif. 
L. Rev. 413,430-36 (1938). 
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spouse take as heirs of the decedent, not as heirs of the 
predeceased spouse. 26 So a dispositive provision to the 
testator's "heirs" may include blood relatives of the 
predeceased spouse. Normally, one who gives property by 
will to his or her "heirs" expects that the property will go to 
his or her own blood relatives.27 Thus, application of the in­
law inheritance statute to a will is a potential trap for one 
drafting a will. 

The In-Law Inheritance Statute is Complex and Difficult 
to Interpret and Apply 

Section 6402.5 is a long, complex statute that is difficult to 
understand and apply. Interpretation and application of the 
statute wastes judicial resources and imposes litigation costs 
on the estate. Law review articles have analyzed the statute, 
pointing out difficulties of interpretation and defects in the 
statute.28 Some articles conclude that the in-law inheritance 
statute should be repealed. 29 

Tracing and Apportionment Problems 
The in-law inheritance statute requires that the estate be 

separated into property attributable to the predeceased spouse 
and property not so attributable. This causes difficult 

26. Note, Confusion Su"ounding t~ petermination of Heirs by Application of Sections 
228 and 229 oft~ California Probate Code, 7 Hastings L.l. 336 (1956). 

27. Note,ConfusionSurroundingt~DeterminationofHeirsbyApplicationofSections 
228 and 229 oft~ California Probate Code, 7 Hastings L.l. 336, 338 (1956). 

28. See, e.g., Niles, Probate Reform in California, 31 HastingsL.l.185,204-08 (1979); 
Reppy & Wright, California Probate Code § 229: Making Sense of a Badly Drafted 
Prqvision for Inheritance by a Community Property Decedent's Former In-laws, 8 
Community Prop. 1. 107, 135 (1981). See also Currie, Justice Traynor and t~ Conflict 
of Laws, 13 Stan. L. Rev. 719, 733-42 (1961); Ferrier, Rules of Descent Under Probate 
Code Sections 228 and 229, and Proposed Amendments, 25 Calif. L. Rev. 261 (1937) (in­
law inheritance statute "productive of complexities, anomalies, and injustices"); Evans, 
Comments on t~ Probate Code of California, 19 Calif. L. Rev. 602, 614-15 (1931). 

29. Niles, Probate Reform in California, 31 Hastings L.l. 185,204-08 (1979); Reppy 
& Wright, California Probate Code § 229: Making Sense of a Badly Drafted Prqv;sion 
for In~ritance by a Community Property Decedent's Former In-laws, 8 Community Prop. 
1. 107, 135 (1981). See also Fellows, Simon & Rau, Public Attitudes About Property 
Distribution at Death and Intestate Succession Laws in t~ United States, 1978 Am. B. 
Foundation Research 1. 321, 344. 
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problems of tracing, commingling, and apportionment. 30 Two 
recent cases illustrate these problems.31 

The tracing problem is illustrated by Estate of Luke.32 In 
the Luke case, the decedent died intestate in California, having 
been predeceased by his spouse. The court examined property 
transactions going back more than 50 years because the 
decedent had owned a business before marriage which he sold 
during the marriage. In holding that the decedent's estate was 
subject to in-law inheritance, the court was forced to "unravel 
a snarl of conflicting presumptions and cases reaching 
apparently inconsistent conclusions . . .. The task is not an 
easy one. "33 

The apportionment problem is illustrated by Estate of 
Nereson. 34 Oberlin Nereson died intestate having been 
predeceased by his spouse, Ethel. Their home had been 
community property. Mer Ethel's death, Oberlin continued 
to make mortgage payments, and the home appreciated in 
value. The case involved a dispute between Oberlin's sister 
and Ethel's two sisters. Because the home had been 
community property, it was clear that the in-law inheritance 
statute applied, and that Ethel's sisters were entitled to an 
interest. But Oberlin's sister asked for a share, arguing that 
Oberlin had made mortgage, payments after Ethel's death out 
of his separate property. 3:1 The court agreed, and held that it 

30. Reppy&Wript.,Cali/orniaProbateCode§ 229: MakingSenseofaBodlyDrafted 
Provision for Inheritance by a COmnlUllity Property Decedent's Former In-laws, 8 
Community Prop. 1. 107, 134 (1981). 

31. Estate ofLub, 194 Cal. App. 3d 1006,240 Cal. Rptr. 84 (1987); Estate ofNerelOD, 
194 Cal. App. 3d 865, 239 Cal. Rptr. 865 (1987). 

32. 194 Cal. App. 3d 1006,240 Cal. Rptr. 84 (1987). 
33. Estate of Luke, 194 Cal. App. 3d 1006, 1010-11,240 Cal. Rptr. 84, 86 (1987). 

California' 8 in-law inheritance statute hal been called "almost incomprehensible." Estate 
of Mchmis, 182 Cal. App. 3d 949, 956, 227 Cal. Rptr. 604,609 (1986). 

34. Estate of NerelOD, 194 Cal. App. 3d 865,239 Cal. Rptr. 865 (1987). 
35. In the Nereson Calle, there was also an apportionment issue cooceming fire 

imurance proceed •. The home was damaged by fire shortly before Oberlin's death. Fire 
insurance proceeds were paid into hi, estate. The fire inmraoce premium had been paid 
out of Oberlin'. separate property funds,lons after hil wife 'I death. The court agreed that 
the fire iJmuance proceeds should not be lNbject to in-law inheritance. Estate ofNerelOD, 
194 Cal. App. 3d 865, 873-74, 239 Cal. Rptr. 865,869-70 (1987). 
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would be equitable to award Oberlin's sister a pro rata share 
based on the proportion of the mortgage payments after 
Ethel's death to the total mortgage payments. 

The court had to apportion the total value of the home to 
separate out the portion attributable to the predeceased spouse 
from the portion not so attributable.36 Apportionment requires 
resort to community property law as well as to intestate 
succession law.37 Under community property law, when there 
have been both community and separate property 
contributions to property that has appreciated in value, the 
court must allocate the proper portion of enhanced value to 
the separate and community interests. 38 There is no invariable 
fonnula or precise standard; allocation is a question of fact 
governed by the circumstances of each case.39 The trial court 
has considerable discretion in choosing the method for 
allocating separate and community property interests.40 Thus, 
it is impossible to tell what the actual apportionment will be 
without litigating the issue. 

36. Apportionment under in-law inheritance is an exception to intestate lUCCessionlaw 
genemlly, under which there is no apportionment. 

37. Estate of NerellOll, 194 Cal. App. 3d 86!5, 871, 239 Cal. Rptr. 86!5, 868 (1987). 
38. 7 B. Witkin. Summary of Califomia Law Community Property §25, at 5119 (8th 

ed. 1974). 
39. 7 B. Witkin. Summary ofCalifomia Law Community Property 126, at 5120 (8th 

ed.1974). 
40. Estate ofNereson. 194 Cal. App. 3d 865, 876, 239 Cal. Rptr. 865, 872 (1987). One 

commonly used role of apportionment in community property law is that of Pereira v. 
Pereira, 1!56 Cal. 1, 103 P. 488 (1909). Under Pereira, the.eparate property contribution 
to community property is allowed the usual interest ona long-tenn investment welllleCl1red 
- for example, seven percent. 7 B. Witkin. Summary of Califomia Law Community 
Property 128, at 5121 (8th ed. 1974). In Nereson, the mortgage payments made from 
separate property were $7,177. H we apply the Pereira rule and allow .even percent 
interest on the mortgage payments, that yields about $2,000 .. the return on separate 
property. The result is that most of the appreciation (about $115,000) accrues to the 
community property interest, not the separate property interest. 

The other commonly u.ed rule of apportiomnent in community property law is that of 
VanCamp v. VanCamp, 53 Cal. App. 17.199 P. 885 (1921). In Van Camp. thehulband 
fonned a corporation with his separate property fundi. He worked for the cOIporation and 
received a salary. The salary was obviously community property, but the court held that 
corporate dividends were his separate property. The court declined to apportion any of the 
corporate ea.miogs to the hUlband' I skill and labor, a community contribution. Under Van 
Camp, the reuonable value of the hulband's .ervice. il allocated to the community 
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Rights of Relatives of Predeceased Spouse Under Recently 
EnadedLaws 

A number of recently enacted laws provide rules to deal 
with situations where equitable considerations favor 
inheritance by relatives of a predeceased spouse. These new 
laws do not depend on identifying the source of the property, 
nor do they require complex tracing and apportionment or 
burdensome search and notice. The enactment of these new 
laws has made the in-law inheritance statute no longer 
necessary or desirable. 

The strongest case for inheritance by a child of a 
predeceased spouse is one where the decedent would have 
adopted the child of the predeceased spouse but for a legal 
barrier. Probate Code Section 6408, enacted in 1983, provides 
that in this case a child of the predeceased spouse takes by 
intestate succession: 

(b) For the purpose of detennining intestate 
succession by a person or his or her decedents from or 
through a ... stepparent, the relationship of parent and 
child exists between that person and his or her . . . 
stepparent if (1) the relationship began during the 
person's minority and continued throughout the parties' 
joint lifetimes and (2) it is established by clear and 
convincing evidence that the ... stepparent would have 
adopted the person but for a legal barrier. 

interest. 'The rest of the increase in value remains separate property. This is the reverse 
of the Pereira role (reasonable retum to separate contribution, bulk of appreciation to 
community interest). Hwe apply the Van Camp mle to the Nere.ron cue and allow a eeven 
pen:ent retum to the community interest, that yields about 524,000 as the return on 
community property. 'The result is that most of the appreciation in value (about 593,(00) 
accmes to the separate property interest, not the community interest. 

In IUIIUIW}', the Pereira and Van Camp roles yield the following results in the Nere.ron 
cue: 

CommUllity property portion 
Pereira role: 5115,000 
Van Camp role: $24,000 

Separate property portion 
52,000 

593,000 
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This repeal of the in-law inheritance statute would not affect 
this provision which provides significantly greater protection 
to the stepchild than the in-law inheritance statute, since the 
in-law inheritance statute applies only where the decedent 
leaves no surviving spouse or issue and only to property 
attributable to the predeceased spouse. 

Another compelling case for inheritance by relatives of a 
predeceased spouse exists where one spouse kills the other 
and then dies. Without special provisions to cover this case, 
the killer spouse would inherit from the predeceased spouse, 
and then relatives of the killer spouse would take the property 
of the killer spouse, including the property inherited from the 
predeceased spouse. But Probate Code Sections 250-257 
prevent a person who feloniously and intentionally kills 
another from receiving any property from the decedent, 
whether by will, intestate succession, nonprobate transfer, or 
otherwise. Thus, if one spouse kills another, the property of 
the deceased spouse goes to heirs of the deceased spouse 
excluding the killer spouse. The in-law inheritance statute is 
unnecessary to deal with this situation. 

In an unusual case, it may be possible for the killer spouse 
to predecease the victim spouse and thus to take advantage of 
the in-law inheritance statute:4l In a murder-suicide case 
about fIfteen years ago, the' husband shot his wife and then 
shot himself. He died a few minutes before his wife did. 
They were both intestate. There were no children of the 
marriage. On the husband's death, all the community 
property passed to his wife. When she died a few minutes 
later, the former community property was subject to the in-law 
inheritance statute - the beneficiaries were children of the 
killer by a prior marriage.42 Repeal of the in-law inheritance 

41. See Reppy &: Wright, California Probate Code § 229: Making Sense qJ a Badly 
Drafted Provision for Illheritance by a Community Property Decedent' s Former In-laws, 
8 Community Prop, 1, 107 (1981), 

42. Reppy &: Wright, California Probate Code § 229: Making Sense qJaBadly Drafted 
Provision for llIheritance by a Community Property Decedent's Former In-laws, 8 
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statute would reduce the likelihood that relatives of the killer 
spouse could take in such a case.43 

Under legislation enacted in 1989, a potential heir must live 
at least 120 hours longer than a decedent who dies without a 
will in order to inherit property from that decedent. 44 This 
new rule provides a more just result where a husband and wife 
each have children of a prior marriage and are both killed in 
the same accident. Without the new rule, if one spouse 
survived the other by a fraction of a second, that spouse's 
children would inherit all the community property and a 
disproportionate share of the separate property. Under the 
new rule, the separate property of each spouse and half of the 
community property passes to that spouse's heirs, a result 
more consistent with what the spouses probably would have 
wanted. The in-law inheritance statute did not provide a 
satisfactory solution to this problem, since the statute does not 
apply where the last spouse to die has surviving issue. The 
new rule takes into account the equities of the situation and 
deals with them in the same way they are dealt with in a 
number of other states.4S 

Community Prop. J. 107(1981). In the insurance context, judicial decisions have held that 
the killer's heirs should not benefit from the crime. See, e.g., Meyer v. Johnson, 115 Cal. 
App. 646, 2 P.2d 456 (1931). Cf. Estate .of Jeffers, 134 Cal. App. 3d 729, 182 Cal. Rptr. 
300 (1982) (order fixing inheritance tax in murder- suicide case). However, under the in­
law inheritance statute, relatives of the predeceased spouse are considered heirs of the last­
to-die spouse, not heirs of the predeceased spouse. Note, Confusion Surrounding the 
Deurmination of Heirs by Application of Sections 228 and 229 of the California Probate 
Code. 7 Hastings L.J. 336 (1956). Thus it appears that, in the murder-suicide case where 
the killer dies first, relatives of the killer spouse can take from the victim spouse under the 
in-law inheritance statute. Because of revisions in the in-law inheritance statute since this 
murder-suicide case, relatives of the killer spouse would only take the half of the 
community property that belonged to the killer spouse and passed to the victim spouse on 
the former's death. See Reppy & Wright, supra, at 108. 

43. Relatives of the first-to-die killer spouse could still take from the last-to-die victim 
spouse under subdivision (g) of Probate Code Section 6402 as a last resort to prevent 
escheat if the victim spouse had 110 blood relatives. 

44. Prob.Code§6403.asamendedby 1989Cal.Stat. ch.544,§5. The 1989 amendment 
to Section 6403 makes the section the same in substance as Section 2-104 of the Uniform 
Probate Code (1987) insofar as Section 2-104 applies to taking by intestate succession. 

45. See Recommendation Relating to l20-Hour Survival Requirement. 20 Cal. L. 
Revision Comm'n Reports 21 (1990). 
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In most cases, a person who dies without a will probably 
would want the children or grandchildren of his or her spouse 
to take before his or her more remote heirs. The decedent 
may well have had a close relationship with the spouse's 
children or grandchildren, and little affection or contact with 
his or her more remote relatives. This situation is dealt with 
by a provision added to the general intestate succession statute 
in 198346 to provide that the surviving issue of decedent's 
predeceased spouse take in preference to more remote heirs of 
the decedent. This provision deals more adequately with this 
situation than does the in-law inheritance statute.47 

A person who dies without a will most likely would want 
the surviving parents or surviving issue of a parent of his or 
her predeceased spouse to take in preference to having the 
property escheat to the state. This situation is dealt with by a 
provision in the general intestate succession statute48 which 
permits these relatives of the predeceased spouse to take when 
there are no next of kin of the decedent. Repeal of the special 
rule of in-law inheritance would not disturb this general 
intestate succession rule. 

As discussed above, the in-law inheritance statute is no 
longer needed to deal with situations where equity calls for 
inheritance by relatives o~ a predeceased spouse. The 
recently-enacted provisions outlined above deal with these 
situations better and more comprehensively than does the in­
law inheritance statute, and without the need to identify the 
source of the property, without complex tracing and 
apportionment, and without burdensome search and notice 
requirements. 

46. Prob. Code 16402 <added by 1983 Cal. Stat. ch. 842, 155). 
47. A distinguished law professor has written that the objective of protecting children 

of the predeceased spouse by a prior marriage may be better accomplished by improving 
the priority such children have under the general intestate succellionlaw to take a111>f the 
decedent' 8 property, instead of c~atius a special rule for a limited class of property-4hat 
attributable to a predeceased spouse. See Niles, Probate Reform in California, 31 Hastings 
L.J. 185,207 (1979). 

48. Prob. Code 16402. 
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PROPOSED LEGISLATION 

The Commission's recommendation would be effectuated 
by enactment of the following measure: 

An act to repeal Section 6402.5 of the Probate Code, 
relating to intestate succession. 

The people o/the State o/California do enact as/ollows: 

Probate Code § 6402.5 (repealed). Portion of estate 
attributable to decedent's predeceased spouse 

SECTION 1. Section 6402.5 of the Probate Code is 
repealed. 

6402.5. (a) For ptHposes of distribtlring reslproperty ttnder 
this seetion: if the deeedent had a predeeeased spotlse who 
died ft6t more than IS years before the deeedent Md there is 
ft6 Stlf'f'wmg spOttse or isstle of the deeedent, the portion of 
the deeedent's estate attribtltable to the deeedent's 
pre6eeeased spOttse passes as fo1:l6ws: 

(I) If the deeedent is stll"fh'ed by isstle of the predeeeased 
sp6tlse, to the StllVy.-in~ isstle of the predeeeased spotlse; if 
they are all of the same ~e of kinship to the predeeeased 
spOttse they t81fe eqttaHy, btlt if of tlfteqttsl degree those of 
more remote ~e t81fe in the m8ftfter pfO"y'ided in: Seetion 
~ 

(2) If there is no stm'iying isstle of the predeeeased spOttse 
but the deeedent is stll"liz..-ed by a psren:t or P8reftts of the 
predeeeased 8potlse, to tile predeeeased spOttse's stm'wing 
parent or psren:ts eqtlaHy. 

(3) If there is no stln'h'ing issue or parent of the 
predeeeased spotlse btlt the deeedent is stm'Y/ed by isstle of a 
parent of the predeeeased spOttse, to the stlf'"/iving isstle of the 
psren:ts of the predeeeased spOttse or either of them, the isstle 
t8kin:g eqttaHy if they are all of the same degree of k1n:ship to 
the predeeeased sp6tlse, btlt if of tlfteqtlsl de~e those of 
more remote degree take in: the mftf'Mer pftYiided in: Seetion: 
~ 
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~~ If the deeedeftt is ft6t stH'Wiwed ~y isstte, I'ftfeftt, er isStte 
of a parent of the predeeeased spotlse, to the next of kin of the 
deeedent in the mtmner prornded in Seetlen 649:2. 

(5) H the portion of the deeedent's estate attribtltable to the 
deeedent's predeeeased Sp6tlse wOtlld otherwise eseheat to the 
state beeattse there is no kin of the deeedent to take ttnder 
Seetion 649:2, the portion of the deeedent's estate attribtttable 
to the predeeeased spotlse passes to the next of kin of the 
predeeeased spotlse who shaH take in the sftlfte ft'HlI'"&fter as the 
next of kin of the deeedent take Mder Seetion 649:2. 

(b) For pttrposes of distribttting personal property tmder this 
seetion if the deeedent had a predeeeased spotlse who died not 
more thtm fi"t'e years before the deeedent, and there is no 
SM'"/i"t'Htg spotIse or isstle of the deeedent, the portion of the 
deeedent's estate attribtttable to the deeedent's predeeeased 
spotIse passes as foHows: 

(1) H the deeedent is sM?ived by isstle of the predeeeased 
spotIse, to the smvir/Htg isstle of the predeeeased Sp6tlse; if 
they are aU of the same de~e of kinship te the predeeeased 
spotIse they take equaHy, bttt if of ttneqtlal de~ those ef 
more remote de~e take in the manner pl'O'"/ided in Seetion 
~ 

(:2) H there is no SM?ir/~ isstle of the predeeeased spotlse 
bttt the deeedent is stllVi"t'ed by a parent or parents of the 
predeeeased spOtlse, to the I'redeeeased spotIse's stlf'"+'iving 
parent or parents eqBaUy. 

(3) If there is no stll"Viving isstle or parent of the 
predeeeased Sp6tlse bttt the deeedent is stll"+'ived by isstle of a 
parent of the predeeeased spOtlse, to the StllVwing isstle of the 
parents of the predeeeased spotlse or either of them, the isstle 
~ eqtlaHy if they are aD of the same de~e of kinship to 
the predeeeased spotlse, bttt if of tlftequal de~e those of 
more remote de~ take in the mtmner pl'O'"/ided in Seetion 
~ 
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(4) If the deeedeftt is ft6t sm .... y/ed by issue, pttreftt, or issue 
of II parent of the predeeeased spouse, to the next of kin: of the 
cleeedent in the lft8IMer provided in Bedion 6402. 

(5) If the portion of the deeedeftt's estate attri:buta.,le to the 
deeedent's predeeeased spouse would otherwise eseheat to the 
state "eelluse there ~ ft6 kin of the deeedent to take ttftdetr 
Beetion 6402, the portion of the deeedent's estate attri~~le 
to the predeeeased spouse passes to the next of kin of the 
predeeeased spouse who shaH take in the same ft'l8r.ner as the 
next of kin of the deeedent take under Beetitm 6402. 

(e) For ptH"pOses of dispos~ of perstmal property 1tftder 
s~/~ion ~), the elaimant heir be81'S the tmrden of proof to 
show the exIlet personal property to "e disposed of to the heir. 

(d) For ptH'poses of prtYIidtft~ notiee l!ftder any prtWision of 
this eode with respeet to an estate that may inelude personal 
property su".jeet to distl'i{,ution ttnder Sl!~v~ion ~), if the 
~ate fair market r/ahte of t~le and intang~le 

personal property with a writteft reeoM of title or ownership in 
the estate is ~lieved in good faith "y the petitionin~ party to 
be less than ten thousand dollars ($10,000), the petitioning 
patty need not ~",'e notiee to the issue or next of kin of the 
predeeeased spouse. If the personal property ~ su"seqtJefttly 
determined to har

., e an ~~pte fair market value in exeess of 
ten thousand dollars ($10,000), notiee shaH "e girfeft to the 
issue or next of kin of the predeeeased spouse as proYided by 
law; 

(e) F6r the purposes of disposin~ of pmperty pursuant to 

st:mdivision ~), "persOftai property" means that personal 
property in whieh there ~ II writteft reeoM of title or 
O'Wftet'Ship and the value of whim in the a~gate ~ ten 
thousand dollars ($10,009) or more. 

(*1 For the pttrpOses of this seetitm, the "portion of the 
deeedeftt's estate attri"uta.,le to the deeedent's predeeeased 
spouse" means all of the foIIo"'~ property in the deeedent's 
estate: 
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(1) One half of the eommtm:ity property in existertee at the 
time of the death: of the predeeeased spotlse. 

(2) Orie half of 8fty eommtlrHty property, in existenee at the 
time of death of the predeeeased spotlse, whieh was ~ven to 
the deeedent by the predeeeased spotlse by way of gift, 
deseent, 61' devise. 

(3) That portion of 8fty eommttnity property in which the 
predeeeased spotlse had any ineident of ownership and whielt 
-t'ested in the deeedent ttpen the death: of the predeeeased 
spotlse by right of stlf'"livorship. 

(4) Arty separate property of the predeeeased spotlse whieh 
eame to the deeedent by gift, deseent, or devise of the 
predeeeased spotlse or whieh vested in the deeedent tlJ'on the 
death of the predeeeased spotlse by right of stlfVYlership. 

(g) For the J'tlII'oses of this seetion, qtlasi e6ft'ltfttlflity 
property sltaH "e treated the same as eemmttnity property. 

(h) For the Pt11l'oses of this seetion: 
(1) R:elath'es of the predeeeased spotlse eoneeYled before 

the deeedent's death "tlt bom thereafter inherit as if they had 
been bem in the lifetime of the deeedent. 

(2) A J'Cl'SOft MO is related to the predeeeased sl'6tlse 
throttgh two lines of relationship is entitled to only a single 
share "ased on the relations~1' whieh wotlld entitle the person 
to the larger share. 

Comment. Former Section 6402.5 is not continued. See 
Recommendation Proposing Repeal of Probate Code Section 6402.5 (In­
Law Inheritance), 20 Cal. L. Revision Comm'n Reports 571 (1990). 

Uncodified transitional provision 
SEC. 2. This act does not apply in any case where the 

decedent died before the operative date of this act, and such 
case continues to be governed by the law applicable to the 
case before the operative date of this act. 



ACCESS TO DECEDENT'S SAFE DEPOSIT BOX 597 

STATE OF CALIFORNIA 

CALIFORNIA LAW 
REVISION COMMISSION 

RECOMMENDATION 

relating to 

Access to Decedent's 
Safe Deposit Box 

December 1989 

California Law Revision Commission 
4000 Middlefield Road, Suite 0-2 
Palo Alto, California 94303-4739 



598 RECOMMENDA TIONS RELATING TO PROBATE LAW 

NOTE 
This recommendation includes an explanatory Comment to each 

section of the recommended legislation. The Comments are written 
as if the legislation were enacted since their primary purpose is to 
explain the law as it would exist (if enacted) to those who will have 
occasion to use it after it is in effect. 

Cite this recommendation as Recommendation Relating to Access 
to Decedent's Safe Deposit Box, 20 Cal. L. Revision Comm'n 
Reports 597 (1990). 
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To: The Honorable George Deukmejian 
Governor o/California, and 
The Legislature of California 

O£OAQE oeUKMEJlAN, GoYemor 

December 1, 1989 

This recommendation proposes to make clear that, when a decedent 
dies having a safe deposit box in a fmancial institution, a survivor 
with a key to the box may gain access to remove instructions for the 
disposition of the decedent's remains, to get a copy of the will, and to 
inventory the contents of the box. Most, but not all, fmancial 
institutions now permit this without explicit legislative authorization. 

This recommendation is subIiritted pursuant to Resolution Chapter 
37 of the Statutes of 1980. 

Respectfully submitted, 

Edwin K. Marzec 
Chairperson 
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RECOMMENDATION 

When a person dies, the person's will and instructions for 
disposition of his or her remains may be in a safe deposit box 
in a fmanciaI institution. Instructions for disposition of 
remains are needed immediately so this may be done in 
accordance with the decedent's wishes. The will is needed 
before letters are issued so it may be determined who IS 

entitled to appointment as executor. 
Most fmanciaI institutions permit the attorney and a 

member of the surviving family to get access to the decedent's 
safe deposit box to remove a will or instructions for 
disposition of remains, if the person seeking access has a key 
and produces a death certificate. 1 However, this practice is 
not invariably followed: Sometimes fmanciaI institutions will 
not permit access to a safe deposit box until after letters are 
issued.2 

The Commission recommends legislation to permit a person 
who has a key to a decedent's safe deposit box to have 
immediate access to obtain a copy of the decedent's will, to 
remove instructions for disposition of decedent's remains, and 
to inventory the contents of the box. 3 The person seeking 
access should be required to establish the fact of the 
decedent's death by furnishing the financiaI institution with a 

1. See Gould, First Steps in Handling a Decedent's Estate, in 1 California Decedent 
Estate Practice § 2.2~ (Cal. Coot. Ed. Bar, Feb. 1989). See alllO Kellogg, ManasiD8 an 
Estate Planning Practice, Client Communication and Automatic Drafting § 6.4, at 213 (Cal. 
Coot. Ed. Bar, 3d ed. 1982) (executor, surviving SPOUBe, or cloBe relative may ask bank to 
open safe deposit box to remove will). Former Section 14344 of the Revenue and Taxation 
Code prohibited removal from a safe deposit box of anything other than a will or burial 
instructions without consent of the California Controller. Section 14344 was repealed in 
1980 as part of a bill to conform California law to federal law . See 1980 Cal. Stat. ch. 634; 
Review uf Selected 1980 California Legislation, 12 Pac. L.l. 23~, ~69-77 (1981). 

2. Letter from Kenneth M. Klug to lolm H. DeMoully, Executive Secretary of 
California Law Revision Commission (March 15, 1989). 

3. This is consistent with Probate Code Section 330, which authorizes a public 
administrator, govemment official, law enforcement agency, hospital or iautitution in 
which a decedent died, or decedent's employer, to deliver decedent's personal property to 
decedent's surviving IpoUBe, relative, cODBervator, or guardian. without the need for 
illuance of letters to a personal representative. 
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certified copy of the decedent's death certificate, or a written 
statement of death from the coroner, treating physician, or 
hospital or institution where the decedent died, and to give the 
fmancial institution reasonable proof of the identity of the 
person seeking access. 

When the person seeking access has given the fmancial 
institution this proof, the fmancial institution should be 
required to keep a record of the identity of the person and to 
permit the person to open the safe deposit box under the 
supervision of an officer or employee of the fmancial 
institution. The fmancial institution itself should be required 
to take custody of all wills of the decedent found in the safe 
deposit box and to do all of the following: 

(1) Deliver the wills to the clerk of the superior court of the 
county in which the estate of the decedent may be 
administered. 4 

(2) Provide the person given access with a photocopy of all 
wills of the decedent found in the safe deposit box. If the 
person is not the named executor, the fmancial institution 
should be authorized to impose a reasonable fee for the copy. 

(3) Mail a copy of the will to the person named in the will as 
executor, if the person's whereabouts is known, or if not, to 
any person named in the w~ as a beneficiary, if the person's 
whereabouts is known. 

(4) Permit the person given access to remove any 
instructions for disposition of decedent's remains, and to 
inventory the contents of the box. 

4. This duty is already imposed on custodians of will. generally by Probate Code 
Section 8200. 
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PROPOSED LEGISLATION 

The Conunission's recommendation would be effectuated 
by enactment of the following amendment and new provision: 

Heading to Part 10 (commencing with Section 330) 
(amended). 

PART 10. BBLIY8R¥ OF IMMEDIATE STEPS 
CONCERNING DECEDENT'S TANGIBLE PERSONAL 

PROPERTY AND SAFE DEPOSIT BOX 
Note. This amendment to the beading of Part 10 of Division 2 of the 

Probate Code is made to the beading as it will be proposed to be enacted 
at the 1990 legislative session by Assembly Bill 759. 

Probate Code § 331 (added). Access to decedent's safe 
deposit box 

331. (a) This section applies only to a safe deposit box in a 
fmancial institution rented by the decedent in the decedent's 
sole name, or rented by the decedent and others where all are 
deceased. 

(b) A person who has a key to the safe deposit box may, 
before letters have been issued, obtain access to the safe 
deposit box only for the purposes specified in this section by 
providing the fmancial institution with both of the following: 

(1) Proof of the decedent's death. Proof may be provided 
by a certified copy of the decedent's death certificate or by a 
written statement of death from the coroner, treating 
physician, or hospital or institution where decedent died. 

(2) Reasonable proof of the identity of the person seeking 
access. Reasonable proof of identity is provided for the 
purpose of this paragraph if the requirements of Section 13104 
are satisfied. 

(c) When the person seeking access has satisfied the 
requirements of subdivision (b), the fmancial institution shall 
do all of the following: 

(1) Keep a record of the identity of the person. 
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(2) Pennit the person to open the safe deposit box under the 
supervision of an officer or employee of the financial 
institution, and to make an inventory of its contents. 

(3) Take custody of all wills of the decedent found in the 
safe deposit box. 

(4) Deliver the wills to the clerk of the superior court and 
mail or deliver a copy to the person named in the will as 
executor or beneficiary as provided in Section 8200. 

(5) If the person given access is not entitled to a copy under 
paragraph (4), on payment of a reasonable fee by the person, 
provide the person with a photocopy of any will of the 
decedent found in the safe deposit box. 

(6) Permit the person given access to remove any 
instructions for disposition of the decedent's remains if the 
instructions are not an integral part of the decedent's will. 

(d) Except as provided in subdivision (c), the person given 
access shall not remove any of the contents of the decedent's 
safe deposit box. 

(e) Nothing in this section prevents collection of a 
decedent's property pursuant to Division 8 (commencing with 
Section 13(00). 

Comment. Section 331 is new, and permits a person who has a key to 
a decedent's safe deposit box to gain immediate access in order to obtain 
a copy of the decedent's wills, remove instructions for disposition of the 
decedent's remains, and inventory the contents of the box. If no other 
directions have been given by the decedent, the right to control the 
disposition of the decedent's remains devolves, in order, on the surviving 
spouse, children, parents, other kindred, and the public administrator. 
Health & Safety Code § 7100. 

If the person seeking access does not have a key to the safe deposit box 
and is not the public administrator, the person must obtain letters from 
the court to gain access to the box. Concerning the authority of the 
public administrator, see Section 7603. 

Paragraph (4) of subdivision (b) requires the fmancial institution to 
deliver the wills to the clerk of the superior court and mail or deliver a 
copy to the person named in the will as executor or beneficiary "as 
provided in Section 8200." Section 8200 requires the custodian to 
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deliver the will to the clerk. of the superior court in the county in which 
the estate of the decedent may be administered, and to mail a copy of the 
will to the person named in the will as executor, if the person's 
whereabouts is known to the custodian, or if not, to a person named in the 
will as a beneficiary, if the person's whereabouts is known to the 
custodian. For the county in which the estate of the decedent may be 
administered, see Sections 7051 (for California domiciliary, county of 
domicile), 7052 (nondomiciliary). See also Sections 40 ("financial 
institution" defined), 52 ("letters" defined), 88 ("will" includes a codicil). 

Note. This new section is added to the Probate Code proposed to be 
enacted at the 1990 legislative session by Assembly Bill 759. 
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NOTE 
This recommendation includes an explanatory Comment to each 

section of the recommended legislation. The Comments are written 
as if the legislation were enacted since their primary purpose is to 
explain the law as it would exist (if enacted) to those who will have 
occasion to use it after it is in effect 

Cite this recommendation as Reconunendation Relating to Priority 
of Conservator or Guardian for Appointment as Administrator, 
20 Cal. L. Revision Comm'n Reports 607 (1990). 
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This recommendation proposes to limit the priority of a guardian 
or conservator of the estate of a ward or conservatee who dies without 
a will to be appointed as administrator of the estate. At present, such 
a guardian or conservator has priority over the public administrator 
and the decedent's creditors. To have the priority, the recommendation 
requires that the guardian or conservator have fJ.l.ed a fIrst account, 
and not be serving as guardian 'or conservator for any other person. 

This recommendation is submitted pursuant to Resolution Chapter 
37 of the Statutes of 1980. 

Respectfully submitted, 

Edwin K. Marzec 
Chairperson 
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RECOMMENDATION 

H a person dies without a will and it is necessary to appoint 
an administrator of the estate, priority for appointment goes 
first to relatives of the decedent, then to parents or issue of the 
decedent's predeceased spouse. 1 H none of these is available 
to serve, next priority goes to a conservator or guardian of the 
estate of the decedent acting in that capacity at the time of 
death, and then to the public administrator. 2 

H the decedent has a conservator or guardian who has not 
properly perfonned the duties of the office and the 
conservator or guardian is appointed administrator of the 
estate, there is a danger that the malfeasance of the 
conservator or guardian will not receive careful scrutiny. In 
order to lessen this danger, the Law Revision Commission 
recommends that the priority of a conservator or guardian for 
appointment as administrator be limited to the case where the 
conservator or guardian has flied a fmt account with the 
coure and is not serving as guardian or conservator for anyone 
else. 

The filing of the fmt account will permit the court to review 
the performance of the conservator or guardian before 
appointment as administrator. The requirement that the 
guardian or conservator not be serving in that capacity for 
anyone else will deny automatic priority to an institutional 
conservator or guardian with responsibility for many 
conservatees or wards. For good cause, the court should have 
discretion to give priority notwithstanding that a first account 
has not been filed or that the conservator or guardian is also 
acting in that capacity for someone else. 

1. Prob. Code § 8461. 
2. Prob. Code § 8461. 
3.1hefirltKC:OUDlofacomervatororguardianisrequiredoneyearafterappointmeat. 

Prob. Code § 2620. 
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PROPOSED LEGISLATION 

The Commission's recommendation would be effectuated 
by enactment of the following amendment and new provision: 

Probate Code § 8461 (amended). Priority for appointment 
as administrator 

8461. Subject to the provisions of this article, a person in 
the following relation to the decedent is entitled to 
appointment as administrator in the following order of 
priority: 

(a) Surviving spouse. 
(b) Children. 
(c) Grandchildren. 
(d) Other issue. 
(e) Parents. 
(0 Brothers and sisters. 
(g) Issue of brothers and sisters. 
(h) Grandparents. 
(i) Issue of grandparents. 
G) Children of a predeceased spouse. 
(k) Other issue of a predeceased spouse. 
(l) Other next of kin. 
(m) Parents of a predeceased spouse. 
(n) Issue of parents of a predeceased spouse. 
(0) Conservator or guardian of the estate acting in that 
capacity at the time of death who has filed a first account 
and is not acting as conservator or guardian for any other 
person. 
(P) Public administrator. 
(q) Creditors. 
(r) Any other person. 

Comment. Subdivision (0) of Section 8461 is amended to limit the 
priority for a conservator or guardian of the estate to the case where a first 
account has been filed (Prob. Code § 2620) and the conservator or 
guardian is not acting in that capacity for any other person. See also 



PRIORITY FOR APPOINTMENT AS ADMINlS1RATOR 613 

Section 8469 (COurt discretion to give priority to conservator or guardian 
where requirements of Section 8461 not met). 

Note. This amendment to Section 8461 is made to Section 8461 of the 
Probate Code as it will be proposed to be enacted at the 1990 legislative 
session by Assembly Bill 759. 

Probate Code § 8469 (added). Conservator or guardian 
who does not meet requirements of Section 8461 

8469. (a) For good cause, the Court may allow the priority 
given by Section 8461 to a conservator or guardian of the 
estate of the decedent serving in that capacity at the time of 
death that has not filed a first account, or that is acting as 
guardian or conservator for another person, or both. 

(b) If the petition for appointment as administrator requests 
the court to allow the priority pennitted by subdivision (a), the 
petitioner shall, in addition to the notice otherwise required by 
statute, serve notice of the hearing by mail or personal 
delivery on the public administrator. 

Comment. Section 8469 is new. It permits the court to allow the 
priority given by Section 8461 to a guardian or conservator of the estate 
of the decedent serving in that capacity at the time of death, 
notwithstanding that the guardian or conservator fails to satisfy the other 
requirements of Section 8461. 

Note. This new section is added to the Probate Code proposed to be 
enacted at the 1990 legislative session by Assembly Bill 759. 
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