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CROSS-REFERENCES

Definitions
Internal Revenue Code § 21500
Property § 62

§ 21521. Chapter inapplicable to estate trust

21521. This chapter does not apply to a trust that
qualifies for the marital deduction under Section
20.2056 (e)-2(b) of the Code of Federal Regulations
(commonly referred to as the “estate trust”).

Comment. Section 21521 restates the fourth sentence of
former Section 1032(a) without substantive change.

CROSS-REFERENCES
Definitions
Marital deduction § 21520
Trust § 82

§ 21522. Marital deduction gifts

21522. If an instrument contains a marital deduction
gift:

(a) The provisions of the instrument, including any
power, duty, or discretionary authority given to a fiduciary,
shall be construed to comply with the marital deduction
provisions of the Internal Revenue Code.

(b) The fiduciary shall not take any action or have any
power that impairs the deduction as applied to the marital
deduction gift.

(c) The marital deduction gift may be satisfied only with
property that qualifies for the marital deduction.

Comment. Subdivisions (a) and (b) of Section 21522 restate
the first three sentences of subdivision (a) of former Section 1032
without substantive change. See Sections 21500 (“Internal
Revenue Code” defined) and 21520 (“marital deduction gift”
defined). Subdivision (c) restates former Section 1033 (b)
without substantive change.

CROSS-REFERENCES

Definitions
Fiduciary § 21100
Instrument § 21100
Marital deduction § 21520
Marital deduction gift § 21520
Property § 62
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§ 21523. Maximum marital deduction for instrument
dated before September 12, 1981

21523. (a) The Economic Recovery Act of 1981 was
enacted August 13, 1981. This section applies to an
instrument executed before September 12, 1981 (before 30
days after enactment of the Economic Recovery Tax Act of
1981).

(b) If an instrument described in subdivision (a)
indicates the transferor’s intention to make a gift that will
provide the maximum allowable marital deduction, the
instrument passes to the recipient an amount equal to the
maximum amount of the marital deduction that would have
been allowed as of the date of the gift under federal law as
it existed before enactment of the Economic Recovery Tax
Act of 1981, with adjustments for the following, if
applicable:

(1) The provisions of Section 2056 (c) (1) (B) and (C) of
the Internal Revenue Code in effect immediately before
enactment of the Economic Recovery Tax Act of 1981.

(2) To reduce the amount passing under the gift by the
final federal estate tax values of any other property that
passes under or outside of the instrument and qualifies for
the marital deduction. This subdivision does not apply to
qualified terminable interest property under Section
2056 (b) (7) of the Internal Revenue Code.

Comment. Section 21523 restates former Sections 1030(c)
and 1034(a) and (c) with the addition in subdivision (b) of a
provision to make it possible to make a “QTIP” trust election in
a pre-September 13, 1981, instrument under Internal Revenue
Code Section 2056 (b) (7) without thereby reducing the formula
marital deduction gift on a dollar-for-dollar basis. Subdivision (b)
of former Section 1034 is omitted in conformity with the change
in the generation-skipping transfer tax made by the Tax Reform
Act of 1986, Pub. L. No. 99-514.

CROSS-REFERENCES

Definitions
Instrument § 21100
internal Revenue Code § 21500
Marital deduction § 21520
Property § 62
Transferor § 21100
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§ 21524. Marital deduction gift in trust

21524. If a marital deduction gift is made in trust, in
addition to the other provisions of this chapter, each of the
following provisions also applies to the marital deduction
trust:

(a) The transferor’s spouse is the only beneficiary of
income or principal of the marital deduction property as
long as the spouse is alive. Nothing in this subdivision
precludes exercise by the transferor’s spouse of a power of
appointment included in a trust that qualifies as a general
power of appointment marital deduction trust.

(b) Subject to subdivision (d), the transferor’s spouse is
entitled to all of the income of the marital deduction
property not less frequently than annually, as long as the
spouse is alive.

(c) The transferor’s spouse has the right to require that
the trustee of the trust make unproductive marital
deduction property productive or to convert it into
productive property within a reasonable time.

(d) Notwithstanding subdivision (d) of Section 16304, in
the case of qualified terminable interest property under
Section 2056(b) (7) or Section 2523(f) of the Internal
Revenue Code, on termination of the interest of the
transferor’s spouse in the trust all of the remaining accrued
or undistributed income shall pass to the estate of the
transferor’s spouse, unless the instrument provides a
different disposition that qualifies for the marital
deduction.

Comment. Section 21524 restates former Section 1035,
combining the concepts of former subdivisions (b) and (c) and
revising subdivision (d) to provide for qualification of a QTIP
trust that is silent about the payment of income between the last
distribution date of the trust and the date of the spouse’s death
and, beyond that, to provide for qualification of a QTIP trust that
mandates payment of income to the remaindermen. It should be
noted that the limitations provided in this section do not apply
to an “estate trust.” See Section 21521 (chapter inapplicable to
estate trust).



630 MARITAL DEDUCTION GIFTS

CROSS-REFERENCES

Definitions

Beneficiary § 24

Fiduciary § 21100

Instrument § 21100

Internal Revenue Code § 21500

Marital deduction gift § 21520

Property § 62

Transferor § 21100

Trust § 82

Trustee § 84

§ 21525. Survival requirement for marital deduction gift

21525. (a) If an instrument that makes a marital
deduction gift includes a condition that the transferor’s
spouse survive the transferor by a period that exceeds six
months, other than a condition described in subdivision
(b), the condition shall be limited to six months as applied
to the marital deduction gift.

(b) If an instrument that makes a marital deduction gift
includes a condition that the transferor’s spouse survive a
common disaster that results in the death of the transferor,
the condition shall be limited to the time of the final audit
of the federal estate tax return for the transferor’s estate, if
any, as applied to the marital deduction gift.

Comment. Subdivision (a) of Section 21525 restates former
Probate Code Section 1036 without substantive change.
Subdivision (b) is new. See LR.C. § 2056(b) (3); 26 C.F.R.
§ 20.2056 (b)-3.

CROSS-REFERENCES
Definitions
Instrument § 21100
Marital deduction gift § 21520
Transferor § 21100

§ 21526. QTIP election

21526. A fiduciary is not liable for a good faith decision
to make any election, or not to make any election, referred
to in Section 2056 (b) (7) or Section 2523 (f) of the Internal
Revenue Code.

Comment. Section 21526 supersedes the fifth sentence of
former Section 1032(a). It is analogous to Section 1537d of 79
Kansas Statutes Annotated (1984). It provides protection for a
partial, as well as a full, election.
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CROSS-REFERENCES

Definitions
Fiduciary § 21100
Internal Revenue Code § 21500

CHAPTER 3. CHARITABLE GIFTS

§ 21540. Charitable remainder unitrusts and annuity
trusts

21540. If an instrument indicates the transferor’s
intention to comply with the Internal Revenue Code
requirements for a charitable remainder unitrust or a
charitable remainder annuity trust as each is defined in
Section 664 of the Internal Revenue Code, the provisions of
the instrument, including any power, duty, or discretionary
authority given to a fiduciary, shall be construed to comply
with the charitable deduction provisions of Section 2055 or
Section 2522 of the Internal Revenue Code and the
charitable remainder trust provisions of Section 664 of the
Internal Revenue Code in order to conform to that intent.
In no event shall the fiduciary take an action or have a
power that impairs the charitable deduction. The
provisions of the instrument may be augmented in any
manner consistent with Section 2055 (e) or Section 2522(c)
of the Internal Revenue Code on a petition provided for in
Section 17200.

Comment. Section 21540 restates subdivision (b) of former
Probate Code Section 1032 and applies it to living as well as
testamentary trusts. Whether an instrument contains a gift under
this section depends upon the intention of the transferor at the
time the instrument is executed.

CROSS-REFERENCES

Definitions
Fiduciary § 21100
Instrument § 21100
Internal Revenue Code § 21500
Transferor § 21100

§ 21541. Charitable lead trusts

21541. If an instrument indicates the transferor’s
intention to comply with the requirements for a charitable
lead trust as described in Section 170(f) (2) (B) and Section
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2055 (e) (2) or Section 2522(c) (2) of the Internal Revenue
Code, the provisions of the instrument, including any
power, duty, or discretionary authority given to a fiduciary,
shall be construed to comply with the provisions of that
section in order to conform to that intent. In no event shall
the fiduciary take any action or have any power that
impairs the charitable deduction. The provisions of the
instrument may be augmented in any manner consistent
with that intent upon a petition provided for Section 17200.

Comment. Section 21541 is new; it extends the general
approach of Section 21540 (charitable remainder unitrusts and
annuity trusts) to include charitable lead trusts.

CROSS-REFERENCES

Definitions
Fiduciary § 21100
Instrument § 21100
Internal Revenue Code § 21500
Transferor § 21100
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CONFORMING CHANGES

Probate Code § 15005 (repealed). Law applicable to
marital deduction gifts in trust

SEC. __. Section 15005 of the Probate Code is
repealed.

15005 o+ Fxeept a9 provided in subdivision +b)s
Article 3 teomreneing with Seetions 1030} of Ghapter 16 of
Pivisien 3 apphlies to gifts; whether outright or in trash
made in & rust:

{b)y This seetion does not apply to any trust if its terms

e*Pfe”l‘Yefbyneeess&fyim-pheahenmaket-hﬂseeheﬁ
inappheable to

ey For pufpeses of this seetion; referenees in Artiele 3

ing with Seetion 1030} of Ghapter 16 of Divisien

3 to a “testator” refer to the settlor and referenees to &
“witl” refer to a trusk

Comment. Section 15005 is omitted because it is no longer

necessary. See Section 21101 (division applicable to wills, trusts,
and other instruments).

Probate Code § 16304 (amended). When right to income
arises; apportionment of income

SEC. ___. Section 16304 of the Probate Code is
amended to read:

16304. (a) An income beneficiary is entitled to income
from the date specified in the trust instrument or, if none
is specified, from the date an item of property becomes
subject to the trust. In the case of an item of property
becoming subject to a trust by reason of a person’s death,
it becomes subject to the trust as of the date of the death
of the person even though there is an intervening period of
administration of the person’s estate.

(b) Upon property becoming subject to a trust by reason
of a person’s death:

(1) Receipts due but not paid at the date of death of the
person are principal.
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(2) Receipts in the form of periodic payments (other
than corporate distributions to stockholders), including
rent, interest, or annuities, not due at the date of the death
of the person shall be treated as accruing from day to day.
That portion of the receipt accruing before the date of
death is principal and the balance is income.

(c) In all other «cases, any receipt from
income-producing property is income even though the
receipt was earned or accrued in whole or in part before the
date when the property became subject to the trust.

(d) If an income beneficiary’s right to income ceases by
death or in any other manner, all payments actually paid to
the income beneficiary or in the hands of the trustee for
payment to the income beneficiary before such termination
belong to the income beneficiary or to his or her personal
representative. All income actually received by the trustee
after such termination shall be paid to the person next
entitled to income by the terms of the trust. This
subdivision is subject to subdivision (d) of Section 21524 and
does not apply to income received by a trustee under
subdivision (b) of Section 16305.

(e) Corporate distributions to stockholders shall be
treated as due on the day fixed by the corporation for
determination of stockholders of record entitled to
distribution or, if no date is fixed, on the date of declaration
of the distribution by the corporation.

Comment. Subdivision (d) of Section 16304 is amended to
recognize a QTIP election under Section 21524 (d).
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COMMENTS TO REPEALED SECTIONS

Probate Code § 1030 (repealed)

Comment. Subdivision (a) of former Section 1030 is restated
in Section 21120(b) (satisfaction of a pecuniary gift) without
substantive change. Subdivisions (b) and (d) are restated in
Section 21520 (definitions) and expanded to apply to the gift tax
as well as the estate tax. Subdivision (c) is restated by general
language in Section 21523 (maximum marital deduction for
instrument dated September 12, 1981, or earlier) . Subdivision (e)
is restated in Section 88 (“will” defined) without substantive
change. Subdivision (f) is restated in Sections 21100 (definitions)
and 10 (singular and plural) without substantive change.
Subdivision (g) is restated in Section 21500 (“Internal Revenue
Code” defined) without substantive change. Subdivision (h) is
superseded by general language in the provisions to which it
related.

Probate Code § 1031 (repealed)

Comment. Former Section 1031 is restated in Section 21501
(application of part) without substantive change.

Probate Code § 1032 (repealed)

Comment. The first three sentences of subdivision (a) of
former Section 1032 are restated in Section 21522 (a)-(b) (marital
deduction gifts) without substantive change. The fourth
sentence is restated in Section 21521 (chapter inapplicable to
estate trust) without substantive change. The fifth sentence is
superseded by Section 21526 (QTIP election).

Subdivision (b) is restated in Section 21540 (charitable
remainder unitrusts and annuity trusts), which applies it to inter
vivos as well as testamentary gifts.

Probate Code § 1033 (repealed)

Comment. Subdivision (a) of former Section 1033 is restated
in Section 21120(a) (satisfaction of a pecuniary gift) without
substantive change. Subdivision (b) is restated in Section
21522 (c¢) (marital deduction gifts) without substantive change.
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Probate Code § 1034 (repealed)

Comment. Subdivisions (a) and (c) of former Section 1034
are restated in Section 21523 (maximum marital deduction for
instrument dated September 12, 1981, or earlier), with the
addition of a provision to make it possible to make a “QTIP” trust
election in a pre-September 13, 1981, instrument under Internal
Revenue Code Section 2056 (b) (7) without thereby reducing the
formula marital deduction bequest on a dollar-for-dollar basis.
Subdivision (b) is omitted in conformity with the change in the
generation-skipping transfer tax made by the Tax Reform Act of
1986, Pub. L. No. 99-514.

Probate Code § 1035 (repealed)

Comment. Former Section 1035 is restated in Section 21524
(marital deduction gift in trust), with provision for qualification
of a QTIP trust that is silent about the payment of income
between the last distribution date of the trust and the date of the
spouse’s death and, beyond that, with provision for qualification
of a QTIP trust that mandates payment of income to the
remaindermen.

Probate Code § 1036 (repealed)

Comment. Former Section 1036 is restated in Section 21524
(survival requirement for marital deduction gift) without
substantive change.

Probate Code § 1037 (repealed)

Comment. Former Section 1037 is not continued. It was a
transitional provision that is no longer necessary.

Probate Code § 1038 (repealed)

Comment. Former Section 1038 is not continued. It
duplicated Section 11 (severability clause).

Probate Code § 1039 (repealed)

Comment. Former Section 1039 is not continued. The
provision did not serve a useful purpose.



APPENDIX 6

STATE OF CALIFORNIA

CALIFORNIA LAW
REVISION COMMISSION

RECOMMENDATION

relating to

Administration of Estates of Missing Persons

April 1987

CALIFORNIA LAW REVISION COMMISSION
4000 Middlefield Road, Suite D-2
Palo Alto, California 94303-4739



NOTE

This recommendation includes an explanatory Comment
to each section of the recommended legislation. The
Comments are written as if the legislation were enacted
since their primary purpose is to explain the law as it would
exist (if enacted) to those who will have occasion to use it
after it is in effect.

Cite this recommendation as Recommendation Relating to
Administration of Estates of Missing Persons, 19 Cal. L.
Revision Comm’n Reports 637 (1988).
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April 10, 1987

To: The Honorable George Deukmejian
Governor of California
and

The Legislature of California

The California L.aw Revision Commission is now devoting its
time and resources almost exclusively to the study of probate law
and procedure. The ultimate goal is to submit a new Probate
Code to the Legislature. The new code will replace the existing
Probate Code.

Pending preparation of the entire new code, however, some
revisions will be proposed in the existing Probate Code. This
recommendation sets forth the Commission’s proposed revisions
relating to administration of estates of missing persons (Probate
Code Sections 1350-1359).

This recommendation is submitted pursuant to Resolution
Chapter 37 of the Statutes of 1980.

Respectfully submitted,

Arthur K. Marshall
Chairperson
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RECOMMENDATION

relating to

ADMINISTRATION OF ESTATES OF MISSING
PERSONS

Existing law provides that a person who has been missing
for five years is presumed dead,' and provides a procedure
for administration of the missing person’s estate> The
proposed law continues this procedure with the changes
noted below.

The proposed law eliminates the one-year delay of
distribution of an estate applicable under existing law® and
relies on the general provisions governing distribution of
decedents’ estates. This change is made in the interest of
uniformity. In view of the length of time that must pass
before the missing person’s property can be distributed, the
additional delay provided by existing law is not a necessary
protection. In addition, a missing person who reappears
may recover his or her property or its value from
distributees to the extent it would be equitable at any time
until five years after the distribution.

Existing law permits the spouse, a member of the missing
person’s family, an interested person, or a friend of the
missing person to petition for administration.* The
proposed law permits any person who may be appointed as
a personal representative to petition for administration of

1. Prob. Code § 1351.

2. Prob. Code §§ 1350-1359. These sections were enacted on recommendation of the
Law Revision Commission. See Recommendation Relating to Missing Persons, 16 Cal. L.
Revision Comm™n Reports 105 (1982).

3. Prob. Code § 1352.
4. Prob. Code § 1354.



642 ESTATES OF MISSING PERSONS

the missing person’s estate, except for a person who would
qualify for appointment as a personal representative only as
a “person legally competent.””

Existing law delays the hearing on the petition for
administration of a missing person’s estate for three months
and requires publication of notice of the hearing 90 days
beforehand.® These delays are not continued in the
proposed law. Hearing dates and notices are governed by
general provisions, subject to the court’s authority to order
a further search for the missing person.

Under existing law, the petitioner is liable for the cost of
a search for the missing person where there is no
administration; the estate is liable if there is administration.”
The proposed law makes the estate presumptively liable,
but permits the court in its discretion to order the
petitioner to pay the costs of a search if there is no
administration. This rule recognizes that the person whose
status as a missing person has necessitated the search should
be liable for the cost of the search in the normal case.

5. See Prob. Code §§ 400-410 (appointment of executor or administrator with the
will annexed), 422 (persons entitled to letters of administration). Under this scheme, the
following persons could petition for administration of a missing person’s estate: a person
named as executor in the will, a surviving spouse, children, grandchildren, parents,
brothers and sisters, next of kin entitled to share in the estate, relatives of predeceased
spouse entitled to succeed to an interest in the estate, a conservator or guardian of the
estate, public administrator, and creditors. Regardless of who petitions for administration
of the missing person’s estate, the order of priority for appointment as personal
representative is unaffected.

6. See Prob. Code § 1355.
7. Prob. Code § 1356(c).
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PART 12. ADMINISTRATION OF ESTATES OF MISSING

§ 12400.
§ 12401.
§ 12402,
§ 12403.
§ 12404.
§ 12405.
§ 12406.

§ 12407.

§ 12408.
§ 12409,

PERSONS PRESUMED DEAD

“Missing person” defined

Presumption of death for purposes of administration

Manner of administration of missing person’s estate

Jurisdiction of court

Petition for administration

Notice of hearing

Determination whether person is person presumed to be dead; search for
missing person

Appointment of personal representative and determination of date of
disappearance

Recovery of property by missing person upon reappearance

Application of part






PART 12. ADMINISTRATION OF ESTATES OF
MISSING PERSONS PRESUMED DEAD

§ 12400. ““Missing person”’ defined

12400. Unless the provision or context otherwise
requires, as used in this part, “missing person” means a
person who is presumed to be dead under Section 12401.

Comment. Section 12400 restates former Section 1350
without substantive change.

§ 12401. Presumption of death for purposes of
administration

12401. In proceedings under this part, a person who has
not been seen or heard from for a continuous period of five
years by those who are likely to have seen or heard from
that person, and whose absence is not satisfactorily
explained after diligent search or inquiry, is presumed to be
dead. The person’s death is presumed to have occurred at
the end of the period unless there is sufficient evidence to
establish that death occurred earlier.

Comment. Section 12401 restates former Section 1351
without substantive change. The language of the standard as
stated in this section has been revised for consistency with
Section 12404. Section 12401 is the same in substance as Uniform
Probate Code Section 1-107(3) (1977). See also Evid. Code
§§ 667 (general presumption of death), 1282 (finding of
presumed death by federal employee).

§ 12402. Manner of administration of missing person’s
estate

12402. Subject to the provisions of this part, the estate of
a missing person may be administered in the manner
provided generally for the administration of estates of
deceased persons.

Comment. Section 12402 restates former Section 1352
without substantive change, except that the former provision
delaying distribution of property until one year after
appointment and qualification of the personal representative is

(645)
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not continued. The time limitations on preliminary and final
distribution apply to distribution under this part. The former
reference to distribution of the estate is omitted; administration
of the estate includes distribution. See also Section 12408
(recovery of property by missing person upon reappearance).

CROSS-REFERENCES

Definitions
Missing person § 124(4

§ 12403. Jurisdiction of court

12403. (a) If the missing person was a resident of this
state when last seen or heard from, the superior court of the
county of the person’s last known place of residence has
jurisdiction for the purposes of this part.

(b) If the missing person was a nonresident of this state
when last seen or heard from, the superior court of a county
where real property of the missing person is located, or of
a county where personal property is located if the missing
person has no real property in this state, has jurisdiction for
the purposes of this part.

Comment. Section 12403 restates former Section 1353
without substantive change.

CROSS-REFERENCES

Definitions
Missing person § 12400
Real property § 68

§ 12404. Petition for administration

12404. (a) A petition may be filed in the court having
jurisdiction under Section 12403 for the administration of
the estate of a missing person.

(b) The petition may be filed by any person who may be
appointed as a personal representative, other than a person
described in paragraph (12) of subdivision (a) of Section
422.

(c) In addition to the matters otherwise required in a
petition for administration of the estate, the petition shall
state all of the following:

(1) The last known place of residence and the last known
address of the missing person.
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(2) The time and circumstances when the missing
person was last seen or heard from.

(3) That the missing person has not been seen or heard
from for a continuous period of five years by the persons
likely to have seen or heard from the missing person
(naming them and their relationship to the missing person)
and that the whereabouts of the missing person is unknown
to those persons and to the petitioner.

4) A description of the search or the inquiry made
concerning the whereabouts of the missing person.

Comment. Section 12404 restates former 1354 (a)-(c¢) without
substantive change, except as noted below.

The reference to probate of the will in former Section 1354 (a)
is eliminated as surplus.

The list of persons who may petition under former Section
1354 (b) has been revised to incorporate the list of persons who
may be appointed as personal representative. See Sections
400-410 (appointment of ¢ « ecutor or administrator with the will
annexed), 422 (persons entitled to letters of administration).
This revision makes clear that a petition may be filed by persons
such as the public administrator or a creditor. See Section
422(a) (10) (public administrator) and (a)(11) (creditors).
However, as subdivision (b) makes clear, a person who qualifies
for appointment as a personal representative only as a “person
legally competent” under Section 422(a) (12) may not petition
under this section; only persons who fall into some other category
may petition. Subdivision (b) does not affect the order of priority
of appointment of an administrator; this is controlled by
provisions governing administration generally.

The requirement that the petitioner give the last known
address of the missing person in subdivision (c) (1) is new.
Subdivision (c) (2) is revised for consistency with subdivision
(c) (3). Subdivision (c)(3) is revised to eliminate the need to
identify the persons who are most likely to know the
whereabouts of the missing person. Ti . reference to seeing the
missing person is new, but makes no substantive change.
Pursuant to subdivision (c¢) and Section 12402, the general
requirements for a petition for administration of the estate apply
to proceedings under this part.

CROSS-REFERENCES

Definitions
Missing person § 12400
Verification required § 1284
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§ 12405. Notice of hearing

12405. Notice of hearing shall be served and published,
and proof made, in the same manner as in proceedings for
administration of the estate of a decedent, except that
notice of hearing on the petition shall also be sent by
registered mail to the missing person at his or her last
known address.

Comment. Section 12405 replaces former Section 1355.
Section 12405 no longer delays the hearing for three months nor
requires publication 90 days before the hearing.

CROSS-REFERENCES

Certified mail equivalent of registered mail § 5
Clerk to set matter for hearing § 1285
Definition

Missing person § 12400

§ 12406. Determination whether person is person
presumed to be dead; search for missing person

12406. (a) At the hearing, the court shall determine
whether the alleged missing person is a person who is
presumed to be dead under Section 12401. The court may
receive evidence and consider the affidavits and
depositions of persons likely to have seen or heard from or
know the whereabouts of the alleged missing person.

(b) If the court is not satisfied that a diligent search or
inquiry has been made for the missing person, the court
may order the petitioner to conduct a diligent search or
inquiry and to report the results. The court may order the
search or inquiry to be made in any manner that the court
determines to be advisable, including any or all of the
following methods:

(1) Inserting in one or more suitable newspapers or
other periodicals a notice requesting information from any
person having knowledge of the whereabouts of the missing
person.

(2) Notifying law enforcement officials and public
welfare agencies in appropriate locations of the
disappearance of the missing person.

(3) Engaging the services of an investigator.
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(c) The costs of a search ordered by the court pursuant
to subdivision (b) shall be paid by the estate of the missing
person, but if there is no administration, the court in its
discretion may order the petitioner to pay the costs.

Comment. Subdivisions (a) and (b) of Section 12406 restate
former Section 1356 (a) and (b) without substantive change. The
word “reasonably” which preceded “diligent search” under
former Section 1356(b) has been omitted, but this is not a
substantive change. The court has the authority to order a search
that is appropriate under the circumstances of the case. The
reference in subdivision (b) (1) to newspapers is new; this is not
a substantive change.

Subdivision (¢) replaces former Section 1356(c) which
required that costs be paid by the petitioner, if there was no
administration, or by the estate, if there was administration. The
new rule makes the estate presumptively liable for costs, but
gives the court discretion to order the petitioner to pay costs if
there is no administration.

CROSS-REFERENCES
Definition
Missing person § 12400

§ 12407. Appointment of personal representative and
determination of date of disappearance

12407. (a) If the court finds that the alleged missing
person is a person presumed to be dead under Section
12401, the court shall do both of the following:

(1) Appoint a personal representative for the estate of
the missing person in the manner provided for the estates
of deceased persons.

(2) Determine the date of the missing person’s death.

(b) The personal representative shall administer the
estate of the missing person in the same general manner
and method of procedure, and with the same force and
effect, as provided for the administration of the estates of
deceased persons, except as otherwise provided in this part.

Comment. Section 12407 restates former 1357 without
substantive change. See also Sections 12401 (death presumed at
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end of five-year period unless sufficient evidence of earlier
death), 12402 (manner of administration and distribution).

CROSS-REFERENCES

Definitions
Missing person § 12400
Personal representative § 58

§ 12408. Recovery of property by missing person upon
reappearance

12408. (a) If the missing person reappears:

(1) The missing person may recover property of the
missing person’s estate in the possession of the personal
representative, less fees, costs, and expenses thus far
incurred.

(2) The missing person may recover from distributees
any property of the missing person’s estate that is in their
possession, or the value of distributions received by them,
to the extent that recovery from distributees is equitable in
view of all the circumstances, but an action under this
paragraph is forever barred five years after the time the
distribution was made.

(b) The remedies available to the missing person under
subdivision (a) are exclusive, except for any remedy the
missing person may have by reason of fraud or intentional
wrongdoing.

(c) Except as provided in subdivisions (a) and (b), the
order for final distribution, when it becomes final, is
conclusive as to the rights of the missing person, the rights
of the beneficiaries of the missing person, and the rights of
all other persons interested in the estate.

(d) If a dispute arises as to the identity of a person
claiming to be a reappearing missing person, the person
making the claim or any other interested person may file a
petition under Section 1080, notwithstanding the
limitations of time prescribed in Section 1080, for the
determination of the identity of the person claiming to be
the reappearing missing person.

Comment. Section 12408 restates former 1358 without
substantive change, except that the five-year period for recovery
of property under subdivision (a)(2) runs from the date of
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distribution rather than the date the petition was filed. In
addition, the term “beneficiaries” is substituted for “heirs and
devisees” in subdivision (c). This is a nonsubstantive change.

Subdivisions (a) and (b) are drawn from the last paragraph of
Section 3-412 of the Uniform Probate Code (1977), which was
revised to add a provision barring an action under paragraph
(a) (2) five years after distribution under Section 12404. This
additional provision continues the general effect of the parts of
former Sections 287-292 (the statute in effect before former
Sections 1350-1359) that gave a distribution conclusive effect
after the missing person had been missing 10 years. Subdivision
(b) has been reworded for clarity.

Subdivision (c) is consistent with Section 1021 (effect of an
order for final distribution in probate proceedings generally).
Subdivision (c) permits a distributee to convey good title to
property of the missing person before the time an action by the
missing person against the distributee would be barred under
subdivision (a) (2). This is because subdivision (c¢) provides a rule
that the order for final distribution, when it becomes final, is
conclusive as to the rights of the missing person. The exception
to t! 's rule in subdivision (a)(2) is limited to property in the
hanc s of the distributee or its proceeds in the hands of the
distributee; subdivision (a) (2) does not permit an action against
the person to whom the property has been transferred by the
distributee. Where a distributee has encumbered property of the
missing person, the lender likewise would be protected under
subdivision (c); but, if the action of the missing person is not
barred under subdivision (a) (2), the reappearing missing person
might recover from the distributee the property, subject to the
encumbrance.

Subdivision (d) restates former Section 1358(d) without
substantive change. Subdivision (d) is revised to make clear that
the restrictions on the time of filing a petition under Section 1080
do not apply under this part.

CROSS-REFERENCES

Definitions
Beneficiary § 24
Missing person § 12400
Personal representative § 58
Property § 62
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§ 12409. Application of part

12409. (a) This part applies only to cases where a
petition is filed under Section 12404, or under former -
Section 1354, after December 31, 1983. If a petition is filed
under Section 12404, or under former Section 1354, the
required period of absence of the alleged missing person
may include a period of absence that commenced to run
before the operative date of the applicable section.

(b) This part does not apply to any proceeding under
former Sections 280 to 294, inclusive, that was pending on
December 31, 1983, and the law that applied to that
proceeding on December 31, 1983, continues to apply after
that date.

Comment. Subdivision (a) of Section 12409 restates former
Section 1359 without substantive change, but also makes clear
that this part applies to petitions filed pursuant to former
Sections 1350-1359.

Subdivision (b) has the same effect as subdivision (b) of
former Section 1359.

The reference to December 31, 1983, continues the operative
date provision applicable to former Sections 1350-1359 because
this part restates the substance of the former provisions and
makes no substantive change that would require a separate
operative date.

CROSS-REFERENCES

Definition
Missing person § 12400
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COMMENTS TO REPEALED SECTIONS

CHAPTER 24. ADMINISTRATION OF MISSING
PERSONS PRESUMED DEAD

Probate Code § 1350 (repealed). “Missing person” defined

Comment. Former Section 1350 is restated in Section 12400
(“missing person” defined) without substantive change.

Probate Code § 1351 (repealed). Presumption of death for
purposes of administration
Comment. Former Section 1351 is restated in Section 12401
(presumption of death for purposes of administration) without
substantive change.

Probate Code § 1352 (repealed). Manner of administration
and distribution

Comment. Former Section 1352 is restated without
substantive change in Section 12402 (manner of administration
and distribution of missing person’s estate), except that the
one-year delay of distribution is not continued. Under Section
12402, the general limitations on distribution of estates apply.
The reference to distribution of the estate is also omitted;
distribution is included in the process of administration under
Section 12402.

Probate Code § 1353 (repealed). Jurisdiction of court

Comment. Former Section 1353 is restated in Section 12403
(jurisdiction of court) without substantive change.

Probate Code § 1354 (repealed). Petition for
administration or probate
Comment. Subdivisions (a)-(c) of former Section 1354 are
restated in Section 12404 (petition for administration) without
substantive change, except as noted in the Comment to Section
12404. Subdivision (d) is restated and generalized in Section 1284
(verification required).
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Probate Code § 1355 (repealed). Time for hearing; notice
of hearing
Comment. Former Section 1355 is replaced by Section 12405
(notice of hearing). Section 12405 no longer delays the hearing
for three months nor requires publication 90 days before hearing.
See the Comment to Section 12405.

Probate Code § 1356 (repealed). Determination whether
person is person presumed to be dead; search for
missing person

Comment. Subdivisions (a) and (b) of former Section 1356
are restated in Section 12406 (a) and (b) (determination whether
person is person presumed to be dead and search for missing

person) without substantive change. Subdivision (c) is replaced
by Section 12406 (c).

Probate Code § 1357 (repealed). Appointment of executor
or administrator and determination of date of
disappearance

Comment. Former Section 1357 is restated in Section 12407

(appointment of personal representative and determination of

date of disappearance) without substantive change.

Probate Code § 1358 (repealed). Recovery of property by
missing person upon reappearance

Comment. Former Section 1358 is restated in Section 12408
(recovery of property by missing person upon reappearance)
without substantive change, except that the five-year period runs
from the time of distribution rather than the time of the petition
and the term ‘“beneficiaries” is substituted for “heirs and
devisees.”

Probate Code § 1359 (repealed). Application of chapter

Comment. Former Section 1359 is restated in Section 12409
(application of part) without substantive change.
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1964 Annual Report
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(unnumbered) in Volume 3 also deal with the subject of condemnation
law and procedure.]

Recommendations Relating to Sovereign Immunity:
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Number 2—Claims, Actions and Judgments Against Public Entities and Public
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Number 3—Insurance Coverage for Public Entities and Public Employees

Number 4—Defense of Public Employees

Number 5—Liability of Public Entities for Ownership and Operation of Motor
Vehicles

Number 6—Workmen’s Compensation Benefits for Persons Assisting Law
Enforcement or Fire Control Officers

Number 7—Amendments and Repeals of Inconsistent Special Statutes [out of print]

Tentative Recommendation and A Study Relating to the Uniform Rules of Evidence
(Article VIII. Hearsay Evidence) [out of print]

VOLUME 5 (1963)

[Out of Print]
A Study Relating to Sovereign Immunity

VOLUME 6 (1964)
[Out of Print]
Tentative Recommendations and Studies Relating to the Uniform Rules of Evidence:
Article 1 (General Provisions)
Article II (Judicial Notice)
Burden of Producing Evidence, Burden of Proof, and Presumptions (replacing URE
Article III)
Article IV (Witnesses)
Article V (Privileges)
Article VI (Extrinsic Policies Affecting Admissibility)
Article VII  (Expert and Other Opinion Testimony)
Article VIII  (Hearsay Evidence) [same as publication in Volume 4] [out of print]
Article IX (Authentication and Content of Writings)

VOLUME 7 (1965)
[Out of Print]

1965 Annual Report

1966 Annual Report

Evidence Code with Official Comments [out of print]

Recommendation Proposing an Evidence Code [out of print]

Recommendation Relating to Sovereign Immunity: Number 8—Revisions of the
Governmental Liability Act: Liability of Public Entities for Ownership and
Operation of Motor Vehicles; Claims and Actions Against Public Entities and Public
Employees

VOLUME 8 (1967)
[Out of Print]
Annual Report (December 1966) includes the following recommendation:
Discovery in Eminent Domain Proceedings
Annual Report (December 1967) includes the following recommendations:
Recovery of Condemnee’s Expenses on Abandonment of an Eminent Domain
Proceeding
Improvements Made in Good Faith Upon Land Owned by Another
Damages for Personal Injuries to a Married Person as Separate or Community
Property
Service of Process on Unincorporated Associations
Recommendation and Study Relating to:
Whether Damages for Personal Injury to a Married Person Should Be Separate or
Community Property
Vehicle Code Section 17150 and Related Sections
Additur
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Abandonment or Termination of a Lease

The Good Faith Improver of Land Owned by Another

Suit By or Against An Unincorporated Association
Recommendation Relating to The Evidence Code:

Number 1—Evidence Code Revisions

Number 2—Agricultural Code Revisions

Number 3—Commercial Code Revisions
Recommendation Relating to Escheat

Tentative Recommendation and A Study Relating to Condemnation Law and Procedure:
Number 1—Possession Prior to Final Judgment and Related Problems

VOLUME 9 (1969)
[Out of Print]

Annual Report (December 1968) includes the following recommendations:

Sovereign Immunity: Number 9—Statute of Limitations in Actions Against Public

Entities and Public Employees

Additur and Remittitur

Fictitious Business Names
Annual Report (December 1969) includes the following recommendations:

Quasi-Community Property

Arbitration of Just Compensation

The Evidence Code: Number 5—Revisions of the Evidence Code

Real Property Leases

Statute of Limitations in Actions Against Public Entities and Public Employees
Recommendation and Study Relating to:

Mutuality of Remedies in Suits for Specific Performance

Powers of Appointment

Fictitious Business Names

Representations as to the Credit of Third Persons and the Statute of Frauds

The “Vesting” of Interests Under the Rule Against Perpetuities
Recommendation Relating to:

Real Property Leases

The Evidence Code: Number 4—Revision of the Privileges Article

Sovereign Immunity: Number 10—Revisions of the Governmental Liability Act

VOLUME 10 (1971)

[Out of Print]
Annual Report (December 1970) includes the following recommendation:
Inverse Condemnation: Insurance Coverage

Annual Report (December 1971) includes the following recommendation:
Attachment, Garnishment, and Exemptions From Execution: Discharge From
Employment
California Inverse Condemnation Law [out of print])
Recommendation and Study Relating to Counterclaims and Cross-Complaints, Joinder of
Causes of Action, and Related Provisions

Recommendation Relating to Attachment, Garnishment, and Exemptions From
Execution: Employees’ Earnings Protection Law [out of print]

VOLUME 11 (1973)
[Out of Print]
Annual Report (December 1972)
Annual Report (December 1973) includes the following recommendations:
Evidence Code Section 999—The “Criminal Conduct” Exception to the
Physician-Patient Privilege
Erroneously Ordered Disclosure of Privileged Information
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Recommendation and Study Relating to:
Civil Arrest
Inheritance Rights of Nonresident Aliens
Liquidated Damages

Recommendation Relating to:
Wage Garnishment and Related Matters
The Claim and Delivery Statute
Unclaimed Property
Enforcement of Sister State Money Judgments
Prejudgment Attachment
Landlord-Tenant Relations

Tentative Recommendation Relating to Prejudgment Attachment

VOLUME 12 (1974)
[Out of Print]

Annual Report (December 1974) includes the following recommendations:

Payment of Judgments Against Local Public Entities

View by Trier of Fact in a Civil Case

The Good Cause Exception to the Physician-Patient Privilege

Escheat of Amounts Payable on Travelers Checks, Money Orders and Similar

Instruments

Recommendation Proposing the Eminent Domain Law

Recommendation Relating to Condemnation Law and Procedure: Conforming Changes
in Improvement Acts

Recommendation Relating to Wage Garnishment Exemptions

Tentative Recommendations Relating to Condemnation Law and Procedure:
The Eminent Domain Law
Condemnation Authority of State Agencies
Conforming Changes in Special District Statutes

VOLUME 13 (1976)
[Out of Print]

Annual Report (December 1975) includes the following recommendations:
Admissibility of Copies of Business Records in Evidence
Turnover Orders Under the Claim and Delivery Law
Relocation Assistance by Private Condemnors
Condemnation for Byroads and Utility Easements
Transfer of Out-of-State Trusts to California
Admissibility of Duplicates in Evidence
Oral Modification of Contracts
Liquidated Damages

Annual Report (December 1976) includes the following recommendations:
Service of Process on Unincorporated Associations
Sister State Money Judgments
Damages in Action for Breach of Lease
Wage Garnishment
Liquidated Darnages
Selected Legislation Relating to Creditors’ Remedies [out of print]
Eminent Domain Law with Conforming Changes in Codified Sections and Official
Comments [out of print]
Recommendation and Study Relating to Oral Modification of Written Contracts
Recommendation Relating to:
Partition of Real and Personal Property
Wage Garnishment Procedure
Revision of the Attachment Law
Undertakings for Costs
Nonprofit Corporation Law



660 PUBLICATIONS

VOLUME 14 (1978)
[Out of Print]

Annual Report (December 1977) includes the following recommendations:
Use of Keepers Pursuant to Writs of Execution
Attachment Law: Effect of Bankruptcy Proceedings; Effect of General Assignments
for Benefit of Creditors
Review of Resolution of Necessity by Writ of Mandate
Use of Court Commissioners Under the Attachment Law
Evidence of Market Value of Property
Psychotherapist-Patient Privilege
Parol Evidence Rule
Annual Report (December 1978) includes the following recommendations:
Technical Revisions in the Attachment Law: Unlawful Detainer Proceedings; Bond
for Levy on Joint Deposit Account or Safe Deposit Box; Definition of “Chose in
Action”
Ad Valorem Property Taxes in Eminent Domain Proceedings
Security for Costs

Recommendation Relating to Guardianship-Conservatorship Law

VOLUME 15 (1980)
[Out of Print]
Part I

Annual Report (December 1979) includes the following recommendations:

Effect of New Bankruptcy Law on the Attachment Law

Confessions of Judgment

Special Assessment Liens on Property Taken for Public Use

Assignments for the Benefit of Creditors

Vacation of Public Streets, Highways, and Service Easements

Quiet Title Actions

Agreements for Entry of Paternity and Support Judgments

Enforcement of Claims and Judgments Against Public Entities

Uniform Veterans Guardianship Act

Psychotherapist-Patient Privilege

Enforcement of Obligations After Death

Guardianship-Conservatorship Law with Official Comments {out of print]
Recommendation Relating to:

Enforcement of Judgments: Interest Rate on Judgments; Married Women as Sole
Traders; State Tax Liens

Application of Evidence Code Property Valuation Rules in Noncondemnation Cases

Uniform Durable Power of Attorney Act

Probate Homestead

Part 11
Annual Report (December 1980) includes the following recommendation:

Revision of the Guardianship-Conservatorship Law: Appointment of Successor
Guardian or Conservator; Support of Conservatee Spouse from Community
Property; Appealable Orders

Recommendations Relating to Probate and Estate Planning:
Non-Probate Transfers; Revision of the Powers of Appointment Statute

Tentative Recommendation Proposing the Enforcement of Judgments Law
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VOLUME 16 (1982)

Annual Report (December 1981) includes the following recornmendation:
Federal Military and Other Federal Pensions as Community Property
Annual Report (December 1982) includes the following recommendations:
Division of Joint Tenancy and Tenancy in Common Property at Dissolution of
Marriage
Creditors’ Remedies: Amount Secured by Attachment; Execution of Writs by
Registered Process Servers; Technical Amendments
Dismissal for Lack of Prosecution
Conforming Changes to the Bond and Undertaking Law
Notice of Rejection of Late Claim Against Public Entity
Recommendation Relating to:
Holographic and Nuncupative Wills
Marketable Title of Real Property
Statutory Bonds and Undertakings
Attachment
Probate Law and Procedure: Missing Persons; Nonprobate Transfers; Emancipated
Minors; Notice in Limited Conservatorship Proceedings; Disclaimer of
Testamentary and Other Interests

1982 Creditors’ Remedies Legislation [out of print]
Tentative Recommendation Relating to Wills and Intestate Succession

VOLUME 17 (1984)

Annual Report (December 1983) includes the following recommendations:

Effect of Death of Support Obligor

Dismissal for Lack of Prosecution

Severance of Joint Tenancy

Effect of Quiet Title and Partition Judgments

Dormant Mineral Rights

Creditors’ Remedies: Levy on Joint Deposit Accounts; Issuance of Earnings
Withholding Orders by Registered Process Servers; Protection of Declared
Homestead After Owner’s Death; Jurisdiction of Condominium Assessment
Lien Enforcement; Technical Amendments

Rights Among Cotenants in Possession and Out of Possession of Real Property

Recommendation Relating to:

Liability of Marital Property for Debts

Durable Power of Attorney for Health Care Decisions

Statutory Forms For Durable Powers of Attorney

Family Law: Marital Property Presumptions and Transmutations; Disposition of
Community Property; Reimbursement of Educational Expenses; Special
Appearance in Family Law Proceedings; Liability of Stepparent for Child
Support; Awarding Temporary Use of Family Home

Probate Law: Independent Administration of Decedent’s Estates; Distribution of
Estates Without Administration; Execution of Witnessed Wills; Simultaneous
Deaths; Notice of Will; Garnishment of Amounts Payable to Trust Beneficiary;
Bonds for Personal Representatives; Revision of Wills and Intestate Succession
Law; Recording Affidavit of Death

Statutes of Limitation for Felonies

Uniform Transfers to Minors Act
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VOLUME 18 (1986)

Annual Report (March 1985) includes the following recommendations:
Provision for Support if Support Obligor Dies
Transfer Without Probate of Certain Property Registered by the State
Dividing Jointly Owned Property Upon Marriage Dissolution

Annual Report (December 1985) includes the following recommendations:
Protection of Mediation Communications
Recording Severance of Joint Tenancy
Abandoned Easements
Distribution Under a Will or Trust
Effect of Adoption or Out of Wedlock Birth on Rights at Death
Durable Powers of Attorney
Litigation Expenses in Family Law Proceedings
Civil Code Sections 4800.1 and 4800.2

Annual Report (December 1986) includes the following recommendations:
Notice in Guardianship and Conservatorship Proceedings
Preliminary Provisions and Definitions of the Probate Code
Technical Revisions in the Trust Law

Recommendation Proposing the Trust Law

Recommendations Relating to Probate Law: Disposition of Estates Without
Administration; Small Estate Set-Aside; Proration of Estate Taxes

Selected 1986 Trust and Probate Legislation With Official Comments [out of print]

VOLUME 19 (1988)

[Volume expected to be available in September 1989]

Recommendations Relating to Probate Law: Supervised Administration of Decedent’s
Estate; Independent Administration of Estates Act; Creditor Claims Against
Decedent’s Estate; Notice in Probate Proceedings

Annual Report (December 1987) includes the following recommendations:
Marital Deduction Gifts
Estates of Missing Persons

(663-700 Blank)

87 76143



