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(2) Creditors who have or who secure an
acknowledgement in writing of the person liable under
this section that that person is liable for the debts.

(3) Creditors who file a timely claim in the
proceedings for the administration of the estate of the
decedent.

Comment. Section 6611 continues former Section 645.3
without substantive change, except as follows:

(1) Subdivision (b) of Section 6611 makes clear that the
personal liability of a person who takes only a share or portion of
the decedent’s estate is limited to the net value of the share or
portion (fair market value less liens and encumbrances and any
probate homestead or exempt property set apart out of the
share), rather than the net value of the entire estate.

(2) Subdivision (e) of Section 6611 is new and is drawn from
Section 13552 (liability for debts of deceased spouse). Subdivision
(e) is a limitation on the one-year limitation period of subdivision
(c) where estate proceedings are commenced, and provides the
same period as for creditors’ claims in estate proceedings
generally.

§ 6612. Order where estate not set aside

6612. If a petition filed under this chapter is filed with
a petition for the probate of the decedent’s will or for
administration of the estate of the decedent and the court
determines not to make an order under Section 6609, the
court shall act on the petition for probate of the
decedent’s will or for administration of the estate of the
decedent in the same manner as if no petition had been
filed under this chapter, and the estate shall then be
administered in the same manner as if no petition had
been filed under this chapter.

Comment. Section 6612 is drawn from former Section 646 but
the language of the former section has been revised to recognize
that the court has discretion to deny a petition filed under this
chapter. Under Section 6609, the court is required to deny a
petition filed under this chapter if the decedent’s estate is not a
small estate (see Sections 6600 and 6609), or if there is neither a
surviving spouse nor a minor child. The court also may decline
to order a small estate set-aside when it would be inequitable to
do so. See Section 6609.



1618 SMALL ESTATE SET-ASIDE

§ 6613. Attorney’s fee
6613. The attorney’s fee for services performed in
connection with the filing of a petition and the obtaining
of a court order under this chapter shall be determined
by private agreement between the attorney and the
client and is not subject to approval by the court. If there
is no agreement between the attorney and the client
concerning the attorney’s fee for services performed in
connection with the filing of a petition and obtaining of
a court order under this chapter and there is a dispute
concerning the reasonableness of the attorney’s fee for
those services, a petition may be filed with the court
requesting that the court determine the reasonableness
of the attorney’s fee for those services. If there is an
agreement between the attorney and the client
concerning the attorney’s fees for services performed in
connection with the filing of a petition and obtaining a
court order under this chapter and there is a dispute
concerning the meaning of the agreement, a petition
may be filed with the court requesting that the court

determine the dispute.

Comment. Section 6613 is the same as Section 13660 (petition
for determination or confirmation of property passing or
belonging to surviving spouse). Section 6613 continues former
law and practice but gives the probate court authority to
determine disputes concerning the attorney’s fee for services
performed in connection with the filing of a petition and the
obtaining of a court order under this chapter. The court has no
jurisdiction to determine disputes concerning attorney’s fees for
other services, such as termination of joint tenancies, collection
of insurance, and the like.

Note. The Comment to Section 6610 refers to Section 13660.
That section is recommended for enactment by the Commission
in Recommendation Relating to Disposition of Estate Without
Administration, supra.

§ 6614. Applicability of chapter

6614. Sections 6600 to 6613, inclusive, apply only if the
decedent died on or after July 1, 1987. If the decedent dies
before July 1, 1987, the case shall continue to be governed
by the law applicable to the case prior to July 1, 1987.

Comment. Section 6614 supersedes former Section 647.5 and
makes clear that Sections 6600 to 6613, inclusive, apply only if the
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decedent dies on or after July 1, 1987, the operative date of those
sections. If the decedent died before that date, the right to a
small estate set-aside is determined under the law that was
applicable prior to July 1, 1987. The application of Sections 6600
to 6613 is limited to cases where the decedent died on or after
the operative date because in a case where the decedent died
before the operative date there was a right to have a small estate
set-aside. Under Sections 6600 to 6613, the court may decline to
order a small estate set-aside when it would be inequitable to do
so. See Section 6609.

§ 6615. Reference to provision of former law deemed
reference to new provision
6615. On and after July 1, 1987, a reference in any
statute of this state or in a written instrument, including
a will or trust, to a provision of former Sections 640 to
647.5, inclusive, shall be deemed to be a reference to the
comparable provisions of this chapter.

Comment. Section 6615 is new and is drawn from Section
1490 and former Section 649.6. Section 6615 makes clear that,
after the operative date of this chapter, a reference in a statute
or written instrument to a provision of former law will be
deemed to be a reference to the comparable provision of this
chapter.

CONFORMING AMENDMENT
Probate Code § 605 (amended). Inventory and
appraisement

Comment. Section 605 is amended to delete from paragraph
(2) of subdivision (a) the provisions containing the references to
former Sections 630 and 650, to make a technical revision in
paragraph (3) of subdivision (a), and to add subdivisions (d) and
(e) which contain references to special inventory and assessment
provisions in the small estate set-aside statute and the disposition
without administration provisions.
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COMMENTS TO REPEALED SECTIONS

Probate Code § 640 (repealed). Authority to set aside
estate

Comment. The portion of former Section 640 that restricted
the small estate set-aside procedure to estates having a net value
not exceeding $20,000 is continued in Section 6602 but the phrase
“the whole estate” in former Section 640 is superseded by
subdivision (a) of Section 6600. See the Comment to Section 6600.
The portion of former Section 640 relating to setting aside the
estate to the surviving spouse or minor children is superseded by
Section 6602 and subdivision (c) of Section 6609. See the
Comment to Section 6609.

Probate Code § 641 (repealed). Petition to set aside estate

Comment. The portion of former Section 641 relating to the
allegations and contents of the petition is continued in substance
in Section 6604. The portions relating to the filing of a petition
without filing a petition for probate of the will or for letters or
including the petition alternatively in a petition for probate of
the will or for letters or filing the petition in a pending probate
proceeding is continued in substance in subdivisions (a) and (b)
of Section 6605. The portion relating to who may file a petition
is replaced by subdivision (a) of Section 6606. The portion
providing that a petition may be “filed at any time before the
hearing on the petition for probate of the will or for letters of
administration or after the filing of the inventory” is replaced by
subdivision (c) of Section 6605 which permits the petition to be
filed at any time prior to final distribution of the estate.

Probate Code § 642 (repealed). Notice of hearing where
petition included in petition for probate or letters

Comment. Former Section 642 is superseded by subdivision
(b) of Section 6607.

Probate Code § 643 (repealed). Notice of hearing where
separate petition

Comment. Subdivision (a) of former Section 643 is continued
in a revised form in subdivision (a) of Section 6607. Subdivision
(b) is continued in substance in subdivision (c) of Section 6607.
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Probate Code § 644 (repealed). Inventory and
appraisement

Comment. Former Section 644 is superseded by Section 6608.

Probate Code § 645 (repealed). Court order

Comment. Former Section 645 is superseded by Section 6609.
See the Comment to Section 6609. See also the Comment to
Section 6601.

Probate Code § 645.1 (repealed). Effect of order

Comment. Former Section 645.1 is superseded by Section
6610. See the Comment to Section 6610.

Probate Code § 645.3 (repealed). Liability for debts
Comment. Former Section 645.3 is continued in substance in
Section 6611 with a clarifying revision in subdivision (b) of
Section 6611, and with the addition of a new limitation in
subdivision (e) of Section 6611 on an action to enforce personal
liability where estate proceedings have been commenced.

Probate Code § 646 (repealed). Procedure where order
denied

Comment. Former Section 646 is superseded by Section 6612.
See the Comment to Section 6612.

Probate Code § 647 (repealed). Exclusions in determining
value of estate

Comment. Former Section 647 is continued without
substantive change in subdivision (b) of Section 6600.

Probate Code § 647.5 (repealed). Application of article

Comment. Former Section 647.5 is superseded by Section
6614. See the Comment to Section 6614.
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PRORATION OF ESTATE TAXES

(Revised to Reflect Changes Made in Legislature)

Editorial note. The following text is taken from the Law
Revision Commission’s Recommendation Relating to Proration
of Estate Taxes, 18 Cal. L. Revision Comm’n Reports 1127 (1986).
This material is the same as that appearing in the Commission’s
original recommendation.






RECOMMENDATION

relating to

PRORATION OF ESTATE TAXES

The California statute governing proration of estate taxes
among the beneficiaries of a decedent’s estate was enacted
in 1943.! Despite major changes in the federal and state
estate and gift tax laws since that time, there have been no
significant amendments to the California statute, other
than in 1984 to recognize enactment of the California estate
tax.? As a result, the proration statute is now obsolete in
many respects and is in substantial need of modernization.

The California Law Revision Commission recommends
revision of the statute in the manner described below. In
addition, the revised statute incorporates numerous minor
and technical improvements that are noted in the
Comments following the text of the revised provisions.

Time of proration. Existing California law requires that
the estate tax be actually paid before a proration may be
made.® But federal law allows for deferral of payment of
estate taxes for up to 15 years in certain cases. Once the
amount of tax is determined, the proration should be made,
even though the tax hasn’t yet been paid. This will enable
settlement and closing of estates expeditiously without later
disruption. The revised statute permits proration of an
estate tax that has been imposed whether or not actually
paid at the time of proration.

Proration by personal representative. Existing law
requires the court to order the proration of estate taxes.*
There is no reason to involve the court in making the
proration if all the persons interested in the estate agree on
the proration. This is a matter within the purview of the
personal representative. The revised statute eliminates

! Prob. Code §§ 970-977, enacted by 1943 Cal. Stat. ch. 894, § 1.
2 1984 Cal. Stat. ch. 1711.

3 Prob. Code § 970.

4 Prob. Code § 971.

(1625)
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mandatory court involvement and provides an optional
procedure for obtaining a court determination of proration
in the event of a dispute.

Modification of proration order. Where there is a court
order for proration, the order may be rendered incorrect by
a subsequent adjustment of the estate tax after the return
is filed. This may be done as a result of audit, or as a result
of filing an amended estate tax return upon locating
additional property or discovering additional deductions. In
this event, the court should modify the proration order, and
the revised statute provides for this. Since there is a
potential for the modification to occur many years after the
estate is closed, the Commission does not recommend a
limitation period for modification. Rather, the matter is left
to the doctrine of laches and other judicial equitable powers
in the circumstances of each case.

Uncollectable proration. A practical problem arises
where the estate tax prorated against a person proves to be
uncollectable, whether because the person or property is
not subject to the jurisdiction of the court or for other
reasons. To assist in the collection, the revised statute makes
clear that a court order of proration is an enforceable
judgment. If the prorated tax is uncollectable nonetheless,
the uncollectable amount is apportioned among the
remaining beneficiaries. A person required to pay more
than his or her properly prorated share as a result is given
a reimbursement right and is subrogated to the position of
the personal representative in enforcing the right.

Treatment of specially valued qualified real
property. Under federal law an election may be made to
specially value certain qualified real property.® The special
value may be as much as $750,000 less than the fair market
value of the qualified real property, with the result of a
substantial estate tax savings. If the election is made, the
persons who receive the real property must continue to use
the real property as a farm or other trade or business for ten
years. If they dispose of the property or cease the qualified
use, then the estate tax savings resulting from the special
value are lost, and an additional tax is imposed, for which

5 LR.C. § 2032A.
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the persons receiving the property are personally liable. In
this situation, the reduction of estate taxes resulting from
the special valuation should be allocated entirely to the
persons receiving the qualified real property, and any
additional tax imposed as a result of cessation of a qualified
use should be imposed entirely on them.

Treatment of extended estate tax. Federal law allows
payment of a portion of the estate tax attributable to
specified property (such as a closely held business or a
remainder interest) to be extended® The present
California proration statute does not require that the
extended tax follow the property. The revised statute
makes it clear that where tax attributable to a closely held
business is extended, the privilege to pay the tax in
installments goes to the person who receives the closely
held business.

Conflict of state and federal law. In some cases, the
manner of proration required by the California statute may
conflict with the proration prescribed by federal law. For
example, federal law provides that the tax on a Qualified
Terminable Interest Property trust will be at the highest
incremental bracket, with the effect that the other
property of a decedent’s estate is taxed at lower brackets.”
This conflicts with the present California statute. In such a
situation, federal law should control, and the revised statute
so provides. '

Enforcement of out-of-state proration. The revised
statute includes provisions to assist a nonresident personal
representative in collecting amounts prorated against a
person residing in or property located in California. This
fills a gap in existing law.

Proration of taxes on generation-skipping
transfers. Existing federal law imposes personal liability
on the distributee for the generation-skipping tax, not
exceeding the value of the property received by the
distributee.! The present California proration statute does

¢ See e.g., LR.C. §§ 6163-6166.
TLRC. § 2207A.
8 LR.C. § 2603.
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not deal with equitable proration of the
generation-skipping tax among trust beneficiaries. The
Commission recommends, and the revised statute includes,
generation-skipping tax proration provisions, comparable
to the estate tax proration provisions. The Commission
recognizes the possibility that the generation-skipping tax
may be repealed or restructured by Congress in the
immediate future. However, a proration statute is
important in the interim.

Editorial note. The new statute relating to proration of estate
taxes was added to the Probate Code by Chapter 783 of the
Statutes of 1986 and becomes operative on January 1, 1987. Each
section of the new statute is followed by its official comment. The
comments are taken from the Law Revision Commission’s
Recommendation Relating to Proration of Estate Taxes, 18 Cal.
L. Revision Comm’n Reports 1127 (1986), and from the
Communication From California Law Revision Commission
Concerning Assembly Bill 2625, on file with the Assembly
Committee on Judiciary, the Senate Committee on Judiciary, and
the Legislative Counsel. Comments to repealed sections are
taken from the same sources.



DIVISION 10. PRORATION OF TAXES
CHAPTER 1. PRORATION OF ESTATE TAXES

Article 1. General Provisions

§ 20100. Definitions

20100. Except where the context otherwise requires,
the following definitions shall govern the construction of
this chapter:

(a) “Estate tax” means a tax imposed by any federal or
California estate tax law, now existing or hereafter
enacted, and includes interest and penalties on any
deficiency.

(b) “Person interested in the estate” means any
person, including a personal representative, entitled to
receive, or who has received, from a decedent while alive
or by reason of the death of the decedent any property
or interest therein.

(c) “Personal representative” includes a guardian,
conservator, trustee, or other person charged with the
responsibility of paying the estate tax.

(d) “Property” means property included in the gross
estate for federal estate tax purposes.

(e) “Value” means fair market value as determined
for federal estate tax purposes.

Comment. Section 20100 supersedes former Section 977. The
definition of “gross estate” in former Section 977 (b) erroneously
had the effect of prorating taxes to adjusted taxable gifts.

The definition of “person interested in the estate” in
subdivision (b) includes but is not limited to persons who receive
property by nonprobate transfer, such as a joint tenant or the
beneficiary of a trust.

Subdivision (c) defines “personal representative” broadly to
include more than an executor, administrator, administrator
with the will annexed, or special administrator.

The definition of “property” in subdivision (d) makes clear
that the term includes property transferred by the decedent
during life if included in the gross estate for federal estate tax
purposes. See, e.g:, LR.C. § 2035; cf. subdivision (b) (“person
interested in estate” includes person who received property
from a decedent while alive).

(1629)
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Subdivision (e) defines the term “value” to mean fair market
value as determined for federal estate tax purposes. Thus where
an alternate valuation is elected pursuant to Section 2032 of the
Internal Revenue Code, “value” means the fair market value
determined as of the alternate valuation date for federal estate
tax purposes. See Treas. Reg. § 20.2031-1(b).

§ 20101. Transitional provision

20101. (a) This chapter applies to persons interested
in the estate of a decedent who dies on or after January
1, 1987.

(b) Notwithstanding the repeal of former Article 4a
(commencing with Section 970) of Chapter 15 of Division
3 of the Probate Code by the act enacting this chapter,
the provisions of that former article remain applicable
where the decedent died before January 1, 1987. No
inference as to the applicable law in effect before January
1, 1987, shall be drawn from the enactment of this
chapter. '

CROSS-REFERENCES

Definitions
Person interested in the estate § 20100(b)

Article 2. Proration

§ 20110. Proration among persons interested in estate

20110. (a) Except as provided in subdivision (b), any
estate tax shall be equitably prorated among the persons
interested in the estate in the manner prescribed in this
article.

(b) This section does not apply:

(1) To the extent the decedent in a written inter vivos
or testamentary instrument disposing of property
specifically directs that the property be applied to the
satisfaction of an estate tax or that an estate tax be
prorated to the property in the manner provided in the
instrument. As used in this paragraph, an “instrument
disposing of property” includes an instrument that
creates an interest in property or an amendment to an
instrument that disposes of property or creates an
interest in property.

(2) Where federal law directs otherwise. If federal law
directs the manner of proration of the federal estate tax,
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the California estate tax shall be prorated in the same
manner.

Comment. Section 20110 restates former Section 970 without
substantive change, but recognizes that federal law may provide
for a different manner of proration. See, e.g., LR.C. § 2207A. In
such a situation, proration of the California estate tax must
conform to the federal proration.

Section 20110 allows proration of an extended estate tax prior
to actual payment of the tax. Section 20115 (proration of
-extended estate tax). Penalties and interest on an estate tax are
prorated pursuant to Section 20112 (allowance and charges for
credits, deductions, interest, and other adjustments).

CROSS-REFERENCES

Definitions
Estate tax § 20100(a)
Person interested in the estate § 20100(b)
Property § 20100(d)

§ 20111. Manner of proration

20111. The proration required by this article shall be
made in the proportion that the value of the property
received by each person interested in the estate bears to
the total value of all property received by all persons
interested in the estate, subject to the provisions of this
article.

Comment. Section 20111 continues former Section 971
without substantive change, but does not require a court order
to make the proration. Cf. Sections 20120-20125 for optional court
procedure to determine proration. The proration is made against
all property included in the decedent’s gross estate for federal
estate tax purposes, including gifts includible in the estate
pursuant to Section 2035 of the Internal Revenue Code. See
Sections 20100 (definitions) and 20110 (proration among persons
interested in estate) and Comments thereto. The proration is
based on fair market value as determined for federal estate tax
purposes, even though the estate tax may be based on a special
value. Adjustments for interest and penalties may be made on an
equitable basis. See Section 20112 (allowance and charges for
credits, deductions, interest, and other adjustments).

CROSS-REFERENCES
Definitions
Person interested in the estate § 20100(b)
Property § 20100(d)
Value § 20100(e)
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§ 20112. Allowance and charges for credits, deductions,
interest, and other adjustments

20112. (a) In making a proration of the federal estate
tax, allowances shall be made for credits allowed for state
or foreign death taxes in determining the federal tax
payable and for exemptions and deductions allowed for the
purpose of determining the taxable estate.

(b) In making a proration of the California estate tax,
allowances shall be made for (1) credits (other than the
credit for state death taxes paid) allowed by the federal
estate tax law and attributable to property located in this
state, and (2) exemptions and deductions allowed by the
federal estate tax law for the purpose of determining the
taxable estate and attributable to property located in this
state.

(c) In making a proration of an estate tax, interest on
extension of taxes and interest and penalties on any
deficiency shall be charged to equitably reflect the benefits
and burdens of the extension or deficiency and of any tax
deductions associated with the interest and penalties.

Comment. Subdivisions (a) and (b) of Section 20112
continue former Section 972 without substantive change.
Although the federal estate tax exemption is replaced by a
unified tax credit and other credits are allowed, subdivision (a)
also refers to exemptions in anticipation of future enactment of
exemptions.

Subdivision (c) is new.

§ 20113. Trusts and temporary interests

20113. If a trust is created, or other provision made
whereby a person is given an interest in the income of,
an estate for years or for life in, or other temporary
interest in, any property, the estate tax on both the
temporary interest and on the remainder thereafter shall
be charged against and paid out of the corpus of the
property without apportionment between remainders
and temporary estates.

Comment. Section 20113 continues former Section 973
without substantive change.

CROSS-REFERENCES

Definitions
Estate tax § 20100(a)
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§ 20114. Proration of additional tax on certain qualified
real property

20114. (a) As used in this section, “qualified real
property” means qualified real property as defined in
Section 2032A of the federal Internal Revenue Code (26
U.S.C. Sec. 2032A).

(b) If an election is made pursuant to Section 2032A of
the federal Internal Revenue Code (26 U.S.C. Sec.
2032A), the proration shall be based upon the amount of
federal estate tax that would be payable but for the
election. The amount of the reduction in federal estate
tax resulting from an election pursuant to Section 2032A
of the federal Internal Revenue Code (26 U.S.C. Sec.
2032A) shall reduce the tax that is otherwise attributable
to the qualified real property that is the subject of the
election. If the tax that is otherwise attributable to the
qualified real property is reduced to zero pursuant to this
subdivision, any excess amount of reduction shall reduce
the tax otherwise payable with respect to the other
property, this amount to be equitably prorated in
accordance with Section 20111.

(c) If additional federal estate tax is imposed under
subsection (c) of Section 2032A of the federal Internal
Revenue Code (26 U.S.C. Sec. 2032A) by reason of early
disposition or cessation of qualified use, the additional tax
shall be a charge against the portion of the qualified real
property to which the additional tax is attributable, and
shall be equitably prorated among the persons interested
in that portion of the qualified real property in
proportion to their interests.

Comment. Section 20114 is new and deals with specially
valued real property. Where an election is made to specially
value qualified real property under Internal Revenue Code
Section 20324, the qualified heirs who receive the qualified real
property receive the entire benefit of the estate tax reduction
resulting from the election, and are likewise liable for the entire
amount of any additional tax subsequently imposed on the
property. For example, assume an estate in which, absent a
special valuation election, each beneficiary receives property of
equal value and shares equally in the prorated estate taxes. If one
beneficiary makes a special valuation election that reduces the
total estate tax, the amount of the reduction must be allocated
entirely to that beneficiary, and the others must pay the amount
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they would have been liable for absent the special valuation
election.

To illustrate the operation of Section 20114, assume the
decedent dies in 1986, leaving an estate consisting of $500,000
cash and real property having a fair market value of $500,000
(and a value under Internal Revenue Code Section 2032A of
$250,000). The decedent’s will leaves the real property to A and
the cash to B.

(1) If no election is made under Section 2032A, the
taxable estate is $1,000,000. The estate tax is $190,000, which
is prorated $95,000 to A and $95,000 to B.

(2) If an election is made under Section 2032A, the
taxable estate is $750,000. The estate tax is $92,500; the
reduction in estate tax is $97,500. A is credited with $95,000
against the fair market value proration. (This represents the
amount of the reduction in tax resulting from the election,
to the extent of the tax that would be attributable to the
qualified real property but for the election.) A pays no tax
and B pays the full tax of $92,500, which represents a
reduction of B’s tax liability by $2,500.

Subdivision (b) ensures that A receives the benefit of the
tax relief under Section 20324, up to the amount of tax that
would have been prorated to the fair market value of the
qualified real property. B also benefits from the election, but
no further compensating adjustment is required, except that
if B shares the devise with other persons, the tax obligation
of each of the others is reduced by a proportionate share of
the $2,500 savings.

Subdivision (c) provides that any additional tax under
Internal Revenue Code Section 2032A (c) will be imposed
only upon those who received the qualified real property
and benefited from the election. If A causes the full
additional tax to be assessed under Internal Revenue Code
Section 2032A (c), the entire additional tax of $97,500 will be
prorated to A. This is true even though B also benefited from
the election under Section 2032A.

CROSS-REFERENCES
References to statutes § 7

§ 20115. Proration of extended estate tax

20115. Where the payment of any portion of the
federal estate tax is extended under the provisions of the
federal estate tax law, the amount of extended tax shall
be a charge against the persons who receive the specific
property that gives rise to the extension.
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Comment. Section 20115 ensures that the persons who
receive property that gives rise to the extension of estate tax are
the persons who benefit from the extension privilege. With
respect to allocation of any interest on the extension, see Section
20112 (allowance and charges for credits, deductions, interest,
and other adjustments).

Section 20115 makes clear that where a decedent’s estate
consists of a closely held business with respect to which estate
taxes may be extended, the deferred tax and interest thereon
follow the business. If the persons who receive the property fail
to pay the tax when due and the tax is collected from persons
other than the persons to whom the tax is prorated, the persons
from whom the tax is collected have a right of reimbursement
against the persons to whom the tax is prorated. See Section
20117 (reimbursement for overpayment).

§ 20116. Where property not in possession of personal
representative

20116. (a) If all property does not come into the
possession of the personal representative, the personal
representative is entitled, and has the duty, to recover from
the persons interested in the estate the proportionate
amount of the estate tax with which the persons are
chargeable under this chapter.

(b) If the personal representative cannot collect from
any person interested in the estate the amount of an estate
tax apportioned to the person, the amount not recoverable
shall be equitably prorated among the other persons
interested in the estate who are subject to proration.

(c) If a person is charged with or required to pay an
estate tax greater than the amount prorated to that person
because another person does not pay the amount of estate
tax prorated to the other person, the person charged with
or required to pay the greater amount has a right of
reimbursement against the other person. The right of
reimbursement may be enforced through the personal
representative or may be enforced directly by the person
charged with or required to pay the greater amount, and
for the purpose of direct enforcement the person is
subrogated to the position of the personal representative.

Comment. Subdivision (a) of Section 20116 continues former
Section 975 without substantive change. Subdivision (b) is new.
Recovery of estate taxes pursuant to this section includes
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prorated interest and penalties. See Sections 20112 (allowance
and charges for credits, deductions, interest, and other
adjustments) and 20100(a) (“estate tax” defined).

The court may by order direct payment of the amount of taxes
owed by a person to the personal representative. Section 20123
(court order to effectuate proration). As to costs incurred in
enforcing a proration order, see Code Civ. Proc. § 685.040.
Failure of the personal representative to make a good faith effort
to collect taxes prorated against a person is a breach of the
fiduciary obligation of the personal representative, for which the
personal representative is liable personally and on the bond, if
any.

CROSS-REFERENCES
Definitions
Estate tax § 20100(a)
Person interested in the estate § 20100(b)

Personal representative § 20100(c)
Property § 20100(d)

§ 20117. Reimbursement for overpayment

20117. (a) If a person is charged with or required to
pay an estate tax greater than the amount prorated to
that person because another person does not pay the
amount of estate tax prorated to the other person, the
person charged with or required to pay the greater
amount has a right of reimbursement against the other
person.

(b) The right of reimbursement may be enforced
through the personal representative in the discretion of
the personal representative, or may be enforced directly
by the person charged with or required to pay the greater
amount, and for the purpose of direct enforcement the
person is subrogated to the position of the personal
representative.

(c) The personal representative or person who has a
right of reimbursement may commence a proceeding to
have a court determine the right of reimbursement. The
provisions of Article 3 (commencing with Section 20120)
shall govern the proceeding, with changes necessary to
make the provisions appropriate for application to the
proceeding, and the court order determining the right of
reimbursement is an enforceable judgment.

Comment. Section 20117 is new. Subdivision (c) incorporates
the judicial proration procedure, mutatis mutandis.
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Article 3. Judicial Proceedings

§ 20120. Who may commence proceeding

20120. (a) The personal representative or any person
interested in the estate may commence a proceeding to
have a court determine the proration pursuant to this
chapter.

(b) A proceeding under this article shall be commenced
in the court in which the estate of the decedent was
administered or, if no administration proceedings have
been commenced, in the superior court of the county in
which the estate of the decedent may be administered.

(c) If proceedings for the administration of the
decedent’s estate are pending, a proceeding under this
article shall be combined with the administration
proceedings. If a proceeding is commenced at any time
before final distribution, there shall be no additional filing
fee.

Comment. Sections 20120 to 20125 supersede a portion of
former Section 971, requiring court proration, and a portion of
former Section 975, providing for a court order for payment. The
general rules applicable to civil actions and proceedings,
including the rules applicable to parties and pleadings, govern
proceedings under this article. See Section 1233 (general rules of
practice govern).

CROSS-REFERENCES
Definitions
Person interested in the estate § 20100(b)

Personal representative § 20100(c)
Property § 20100(d)

§ 20121. Petition
20121. A proceeding under this article shall be
commenced by filing a verified petition that sets forth all of
the following information:
(a) The jurisdictional facts.
(b) Other facts necessary for the court to determine the
proration of estate taxes.
Comment. See Comment to Section 20120.
CROSS-REFERENCES
Definitions
Estate tax § 20100(a)
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§ 20122. Notice of hearing

20122. Not less than 30 days before the hearing, the
petitioner shall do both of the following:

(a) Cause notice of the hearing and a copy of the
petition to be mailed to the personal representative and
to each person interested in the estate against whom
prorated amounts may be charged pursuant to paragraph
(1) of subdivision (a) of Section 20123.

(b) Cause a summons and a copy of the petition to be
served on each person interested in the estate who may
be directed to make payment of prorated amounts
pursuant to paragraph (2) of subdivision (a) of Section
20123. The summons shall be in the form and shall be
served in the manner prescribed in Title 5 (commencing
with Section 410.10) of Part 2 of the Code of Civil
Procedure.

Comment. See Comment to Section 20120.

CROSS-REFERENCES

Definitions
Person interested in the estate § 20100(b)
Personal representative § 20100(c)

§ 20123. Court order to effectuate proration

20123. (a) The court, upon making a determination as
provided in this article, shall make an order:

(1) Directing the personal representative to charge the
prorated amounts against the persons against whom an
estate tax has been prorated insofar as the personal
representative is in possession of any property or interests
of the persons against whom the charge may be made.

(2) Summarily directing all other persons against whom
an estate tax has been prorated to make payment of the
prorated amounts to the personal representative.

(b) An appeal may be taken from an order made or from
the refusal to make an order under this section.

(c) A court order made under this section is a judgment
that may be enforced against the persons against whom an
estate tax has been prorated.

Comment. Subdivision (a) of Section 20123 restates former
Section 976 without substantive change. Subdivisions (b) and (c)
are new. The court order prorating an estate tax includes interest
and penalties. See Section 20112 (allowance and charges for
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credits, deductions, interest, and other adjustments); see also
Section 20100(a) (“estate tax” defined).

CROSS-REFERENCES
Definitions
Estate tax § 20100(a)
Personal representative § 20100(c)

§ 20124. Modification of court order

20124. Upon petition by the personal representative or
any person interested in the estate, the court shall modify
an order made pursuant to this article whenever it appears
that the amount of estate tax as actually determined is
different from the amount of estate tax on which the court
based the order.

Comment. Section 20124 provides for the possibility that
subsequent to the making of an order, the taxes may be adjusted
as a result of audit or the filing of an amended return. Section
20124 does not apply to any additional tax under Internal
Revenue Code Section 2032A (c) resulting from a disposition or
cessation of qualified use of specially valued property. See
Section 20114 (proration of additional tax on certain qualified
real property). Section 20124 does not provide a limitation period
for modification of a proration order; the matter is left to laches
and other equitable doctrines within the discretion of the court.

CROSS-REFERENCES
Definitions
Estate tax § 20100(a)
Person interested in the estate § 20100(b)
Personal representative § 20100(c)

§ 20125. Enforcement of out-of-state proration

20125. (a) A personal representative acting or
resident in another state may commence an action in this
state to recover from a person interested in the estate,
who either is resident in tfxis state or owns property in this
state, the amount of the federal estate tax, or an estate tax
or death duty payable to another state, apportioned to
the person. '

(b) The action shall be commenced in the superior
court of any county in which administration of the estate
of the decedent would be proper or, if none, in which any
defendant resides.

(c) For purposes of the action the apportionment by
the court having jurisdiction of the administration of the
decedent’s estate in the other state is prima facie correct.
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Comment. Section 20125 is new. See also Code Civ. Proc.
§§ 1710.10-1710.65 (sister state money-judgments).

CROSS-REFERENCES

Definitions
Person interested in the estate § 20100 (b)
Personal representative § 20100(c)

CHAPTER 2. PRORATION OF TAXES ON
GENERATION-SKIPPING TRANSFERS

Note. This chapter is temporary, pending the outcome of
federal legislation affecting taxes on generation-skipping
transfers.

Article 1. General Provisions

§ 20200. Definitions

20200. Except where the context otherwise requires,
the following definitions shall govern the construction of
this chapter:

(a) “Generation-skipping transfer tax” means a tax
imposed by any federal or California generation-skipping
transfer tax law, now existing or hereafter enacted, and
includes interest and penalties on any deficiency.

(b) “Property” means property on which a
generation-skipping transfer tax is imposed.

(c) “Transferee’”’ means any person who receives, who
is deemed to receive, or who is the beneficiary of, any
property.

(d) “Trustee” means any person who is a trustee
within the meaning of the federal generation-skipping
transfer tax law, or who is otherwise required to pay a
generation-skipping transfer tax.

(e) “Value” means fair market value as determined
for generation-skipping transfer tax purposes.

Comment. Sections 20200 to 20224 parallel comparable
provisions of Chapter 1 (commencing with Section 20100)
(proration of estate taxes).

§ 20201. Transitional provision
20201. (a) This chapter applies to transferees of
property of a decedent who dies on or after January 1, 1987.
(b) No inference as to the applicable law in effect before
January 1, 1987, shall be drawn from the enactment of this
chapter.



PRORATION OF ESTATE TAXES 1641

CROSS-REFERENCES
Definitions
Property § 20200(b)
Transferee § 20200 (c)

Article 2. Proration

§ 20210. Proration among transferees

20210. (a) Except as provided in subdivision (b), any
generation-skipping transfer tax shall be equitably
prorated among the transferees in the manner
prescribed in this article.

(b) This section does not apply:

(1) To the extent the transferor in a written
instrument transferring property specifically directs that
the property be applied to the satisfaction of a
generation-skipping transfer tax or that a
generation-skipping transfer tax be prorated to the
property in the manner provided in the instrument.

(2) Where federal law directs otherwise. If federal law
directs the manner of proration. of the federal
generation-skipping transfer tax, the California
generation-skipping transfer tax shall be prorated in the
same manner.

Comment. Proration of a generation-skipping transfer tax
includes proration of interest and penalties on any deficiency.
See Sections 20200(a) (“generation-skipping transfer tax”
defined) and 20212 (allowance and charges for credits,
deductions, and interest).

CROSS-REFERENCES

Definitions
Generation-skipping transfer tax § 20200(a)
Transferee § 20200(c)

§ 20211. Manner of proration

20211. The proration required by this article shall be
made in the proportion that the value of the property
received by each transferee bears to the total value of all
property received by all transferees, subject to the
provisions of this article.

Comment. See Comment to Section 20200.



1642 PRORATION OF ESTATE TAXES

CROSS-REFERENCES

Definitions
Property § 20200(b)
Transferee § 20200(c)
Value § 20200(e)

§ 20212. Allowance and charges for credits, deductions,
and interest

20212. In making a proration required by this article:

(a) Allowances shall be made for credits, exemptions,
and deductions allowed for the purpose of determining the
tax payable.

(b) Interest and penalties on any deficiency shall be
charged to equitably reflect the benefits and burdens of the
deficiency and of any tax deductions associated with the
interest and penalties.

Comment. See Comment to Section 20200.

§ 20213. Trusts and temporary interests

20213. If a trust is created or other provision made
whereby a transferee is given an interest in income, or an
estate for years or for life, or another temporary interest in
property, the tax on both the temporary interest and other
interests in the property shall be charged against and paid
out of the corpus of the property without apportionment
between the temporary and other interests.

Comment. See Comment to Section 20200.

CROSS-REFERENCES
Definitions
Property § 20200 (b)
Transferee § 20200(c)

§ 20214. Where property not in possession of trustee

20214. (a) If all property does not come into the
possession of the trustee, the trustee is entitled, and has
the duty, to recover from the transferees, the
proportionate amount of the tax with which the
transferees are chargeable under this chapter.

(b) If the trustee cannot collect from any transferee
the amount of tax apportioned to the transferee, the
amount not recoverable shall be equitably prorated
among the other transferees who are subject to proration.



PRORATION OF ESTATE TAXES 1643

Comment. See Comment to Section 20200.

CROSS-REFERENCES
Definitions
Property § 20200(b)
Transferee § 20200(c)
Trustee § 20200(d)

§ 20215 . Reimbursement for overpayment

20215. (a) If a person is charged with, or required to
pay, a generation-skipping transfer tax greater than the
amount prorated to that person because another person
does not pay the amount of generation-skipping transfer
tax prorated to the other person, the person charged with
or required to pay the greater amount has a right of
reimbursement against the other person.

(b) The right of reimbursement may be enforced
through the trustee in the discretion of the trustee, or
may be enforced directly by the person charged with, or
required to pay, the greater amount and, for the purpose
of direct enforcement, the person is subrogated to the
position of the trustee.

(c) The trustee or person who has a right of
reimbursement may commence a proceeding to have a
court determine the right of reimbursement. The
provisions of Article 3 (commencing with Section 20220)
shall govern the proceeding, with changes necessary to
make the provisions appropriate for application to the
proceeding, and the court order determining the right of
reimbursement is an enforceable judgment.

Comment. See Comment to Section 20200.

Article 3. Judicial Proceedings

§ 20220. Who may commence proceeding

20220. (a) The trustee or any transferee may
commence a proceeding to have a court determine the
proration pursuant to this chapter.

(b) A proceeding under this article shall be commenced
in the court in which the estate of the decedent was
administered or, if no administration proceedings have
been commenced, in the superior court of the county in
which the estate of the decedent may be administered.
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(c) If proceedings for the administration of the
decedent’s estate are pending, a proceeding under this
article shall be combined with the administration
proceedings. If a proceeding is commenced at any time
before final distribution, there shall be no additional filing
fee.

Comment. See Comment to Section 20200.

CROSS-REFERENCES
Definitions
Transferee § 20200(c)
Trustee § 20200(d)

§ 20221. Petition

20221. A proceeding under this article shall be
commenced by filing a verified petition that sets forth all of
the following information:

(a) The jurisdictional facts.

(b) Other facts necessary for the court to determine the
proration of the generation-skipping transfer tax.

Comment. See Comment to Section 20200.

CROSS-REFERENCES
Definitions
Generation-skipping transfer tax § 20200(a)

§ 20222. Notice of hearing

20222. Not less than 30 days before the hearing the
petitioner shall do both of the following:

(a) Cause notice of the hearing and a copy of the
petition to be mailed to the trustee and each transferee
against whom prorated amounts may be charged
pursuant to paragraph (1) of subdivision (a) of Section

(b) Cause a summons and a copy of the petition to be
served on each transferee who may be directed to make
payment of prorated amounts pursuant to paragraph (2)
of subdivision (a) of Section 20223. The summons shall be
in the form and shall be served in the manner prescribed
in Title 5 (commencing with Section 410.10) of Part 2 of
the Code of Civil Procedure.

Comment. See Comment to Section 20200.
CROSS-REFERENCES
Definitions
Transferee § 20200(c)
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§ 20223. Court order to effectuate proration

20223. (a) The court, upon making a determination as
provided in this article, shall make an order:

(1) Directing the trustee to charge the prorated
amounts against the transferees against whom the
generation-skipping transfer tax has been prorated insofar
as the trustee is in possession of any property or interests of
the transferees against whom the charge may be made.

(2) Summarily directing all other transferees against
whom the generation-skipping transfer tax has been
prorated to make payment of the prorated amounts to the
trustee.

(b) An appeal may be taken from an order made or from
the refusal to make an order under this section.

(c) A court order made under this section is a judgment
that may be enforced against the persons against whom a
generation-skipping transfer tax has been prorated.

Comment. See Comment to Section 20200.

CROSS-REFERENCES
Definitions
Generation-skipping transfer tax § 20200(a)
Transferee § 20200(c)
Trustee § 20200(d)

§ 20224. Modification of court order

20224. Upon petition by the trustee or any transferee,
the court shall modify an order made pursuant to this article
whenever it appears that the amount of
generation-skipping transfer tax as actually determined is
different from the amount of tax on which the court based
the order.

Comment. See Comment to Section 20200.

CROSS-REFERENCES
Definitions
Generation-skipping transfer tax § 20200(a)
Transferee § 20200(c)
Trustee § 20200(d)

§ 20225. Enforcement of out-of-state proration

20225. (a) A trustee acting or resident in another
state may commence an action in this state to-recover
from a transferee, who either is resident in this state or
owns property in this state, the amount of the federal
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generation-skipping transfer tax, or a
generation-skipping transfer tax payable to another state,
apportioned to the person.

(b) The action shall be commenced in the superior
court of any county in which administration of the estate
of the decedent would be proper or, if none, in which any
defendant resides.

(c) For purposes of the action an apportionment by
the court having jurisdiction of the administration of the
decedent’s estate in the other state is prima facie correct.

Comment. Section 20225 is new. See also Code Civ. Proc.
§§ 1710.10-1710.65 (sister state money-judgments).
CROSS-REFERENCES
Definitions
Transferee § 20200(c)
Trustee § 20200(d)

COMMENT TO REPEALED SECTIONS

Probate Code §§ 970-977 (repealed). Payment of federal
estate tax
Comment. Sections 970-977 are superseded by Sections
20100-20125 (proration of estate taxes). Comparable provisions of
the old and new law are listed below.

OLD LAW NEW LAW
970 20110
971 20111
972 20112
973 20113
975 20116
976 20123

977 20100



