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deceased owner leaves no other property rec_}uiring
probate, the surviving spouse or other near relatives’ of the
decedent, if otherwise entitled to the property, may have
the registration transferred into his or her name by
presenting the registering agency with a certificate signed
under penalty of perjury.®

The statutes governing vehicles and undocumented
vessels are not consistent with the statute governing
manufactured homes, mobilehomes, commercial coaches,
and truck campers.® It is not clear whether the statutes may
be used by a beneficiary under the decedent’s will who is
not a near relative of the decedent.”® A vehicle registered
under the Vehicle Code, a manufactured home, a
mobilehome, a commercial coach, or a truck camper may
be transferred by the summary method without regard to
its value" if the decedent leaves no other property

" The other near relatives who may use the summary transfer procedure are the
decedent’s children, issue of deceased children, parents, brothers and sisters, issue of
a deceased brother or sister, and grandparents. Prob. Code § 630.

8 See Health & Safety Code § 18102; Veh. Code §§ 5910, 9916. The required
documentation is: (1) the certificate of ownership and registration card (certificate
of number in the case of an undocumented vessel), if available; (2) a certified
statement of the heir or beneficiary setting forth the fact of survivorship or heirship
and the names and addresses of other heirs; (3) if required by the department, a
certificate of death of the decedent; (4) a statement that there are no creditors of
the decedent or that they have been paid in full or otherwise discharged. Id. This
procedure is closely analogous to the procedure under Section 630 of the Probate
Code which permits the surviving spouse and other near relatives of the decedent
to collect the decedent’s personal property upon presentation of an affidavit, if the
estate value does not exceed $60,000.

® Compare Veh. Code §§ 5910 and 9916 with Health & Safety Code § 18102.

1° In the case of a manufactured home, mobilehome, commercial coach, or truck camper,
the summary procedure may be used by “the surviving heir or beneficiary in the
order named in Section 630 of the Probate Code™ unless the property “is, by will,
otherwise bequeathed.” Health & Safety Code § 18102. In the case of a vehicle or
undocumented vessel, the summary procedure may be used by “the surviving
husband or wife or other heir in the order named in Section 630 of the Probate Code™
unless the property “is by will otherwise bequeathed.” Veh. Code §§ 5910, 9916. The
Commission is advised by the Department of Housing and Community Development
that the department routinely uses Section 18102 of the Health and Safety Code to
transfer title to manufactured homes, mobilehomes, and commercial coaches to
persons entitled to the property under the decedent’s will. See note 13, infra. The
same interpretation would apply to truck campers which are governed by the same
statutory provision. See 1984 Cal. Stats. ch. 1527 § 39 (amending Health & Safety
Code § 18102).

" Health & Safety Code § 18102; Veh. Code § 5910. The statute governing transfer at
death of mobilehomes and commercial coaches was first enacted in 1980 with no
value limit. See 1980 Cal. Stats. ch. 1149, § 34 (former Health & Safety Code
§ 18076.27). Manufactured homes were added to the statute in 1983. See 1983 Cal.
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requiring probate. But an undocumented vessel may be so
transferred only if the total value of the decedent’s
property in California does not exceed $60,000, even if the
decedent leaves no other property requiring probate.!2

The Commission recommends legislation to make
uniform the various provisions governing transfer of
registration of the decedent’s title or interest in a vehicle,
undocumented vessel, manufactured home, mobilehome,
commercial coach, or truck camper. The recommended
legislation would:

(1) Make clear that a manufactured home, mobilehome,
commercial coach, truck camper, vehicle, or
undocumented vessel may be transferred by the summary
method to persons entitled under the decedent’s will, as
well as to those who are entitled to take in case of intestate
succession. This is consistent with present administrative
interpretation by the Department of Housing and
Community Development,”® and with the general
provisions for transfer of the decedent’s personal property
upon presentation of an affidavit of entitlement.

(2) Eliminate the $60,000 maximum estate value
limitation for transfer of registration of the decedent’s title
or interest in an undocumented vessel registered under the
Vehicle Code, making this provision consistent with those
applying to vehicles, manufactured homes, mobilehomes,
commercial coaches, and truck campers.

(3) Delay the transfer of title until 30 days have elapsed
since the decedent’s death.”® This delay will not interfere

Stats. ch. 1076, § 76 (amending Health & Safety Code § 18102). Truck campers were

added to the statute in 1984. See 1984 Cal. Stats. ch. 1527, § 39 (amending Health &

Safety Code § 18102). The statute governing vehicles registered under the Vehicle

Code formerly provided for summary transfer only if the vehicle did not exceed a

value of $1,000. See 1935 Cal. Stats. ch. 27 (former Veh. Code § 185). The value limit
was removed for vehicles in 1949. See 1949 Cal. Stats. ch. 1522.

2 Veh. Code § 9916.

13 Letter from Department of Housing and Community Development to California Law
Revision Commission (September 19, 1984).

" Prob. Code § 630.

5 A number of other states that provide for summary collection of the decedent’s
personal property by affidavit require some period of delay after the decedent’s
death before the property may be collected. See Ariz. Rev. Stat. Ann. § 14-3971
(Supp. 1983-84) (30-day delay); Ark. Stat. Ann. § 622127 (Supp. 1983) (45-day
delay); Del. Code Ann. tit. 12, § 2306 (Supp. 1982) (30-day delay); Mo. Ann. Stat.
§ 473.097 (Vernon Supp. 1984) (30-day delay); Tex. Prob. Code Ann. § 137 (Vernon
Supp. 1984) (30-day delay).
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with the survivor’s use of the property, but will allow time
for competing claimants, if any, to come forward.
(4) Make other technical changes.'®

The Commission’s recommendation would be
effectuated by enactment of the following measure:

An act to amend Section 18102 of the Health and Safety
Code, to amend Section 630 of the Probate Code, to add
Section 9852.5 to, and to repeal and add Sections 5910 and
9916 of, the Vehicle Code, relating to decedents’ estates.

The people of the State of California do enact as follows:

Health & Safety Code § 18102 (amended). Transfer of
manufactured home, mobilehome, or commercial
coach without probate

SECTION 1. Section 18102 of the Health and Safety
Code is amended to read:

18102. ©Ypen (a) If 30 days have elapsed since the
death of a registered or legal owner of a manufactured
home, mobilehome, commercial coach, or truck camper
registered under this part, without the decedent leaving
other property necessitating probate, unless the
manufactured home; mobilchome; commereial econeh; or
truek eamper is; by will; etherwise bequeathed; and
irrespective of the value of the manufactured home,
mobilehome, commercial coach, or truck camper the

' The Commission recommends the following technical changes:

(1) A new section drawn from Vehicle Code Section 4150.5 should be added to
provide for co-ownership of an undocumented vessel, to provide for passage of title
on the death of one co-owner, and to provide rules for transfer by co-owners during
lifetime.

(2) Section 630 of the Probate Code should be revised so that the decedent’s heirs
listed in that section are in the same order as provided for intestate succession under
Section 6402 of the Probate Code. This change is needed because some provisions of
the Health and Safety Code and the Vehicle Code provide that the decedent’s
surviving heirs take in the order named in Section 630 of the Probate Code. Health
& Safety Code § 18102; Veh. Code §§ 5910, 9916.

(3) The contents of the certificate that the heir or beneficiary must present to the
department should be standardized.
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following person may secure a transfer of registration of
the title or interest of the decedent:

(1) Tbe surviving husband or wife or other heir er

in the order named in Section 630 of the
Probate Code, unless the manufactured home,
mobilehome, commercial coach, or truck camper is, by
will, otherwise bequeathed.

(2) The beneficiary who takes the manufactured
home, mobilehome, commercial coach, or truck camper
under the will of the decedent, where the manufactured
home, mobilehome, commercial coach, or truck camper
is, by will, so bequeathed.

(b) The person authorized by subdivision (a) may
secure a transfer of registration of the title or interest of
the decedent upon presenting to the department all of
the following:

(1) The appropriate certificate of title and
registration card, if available.

{b) A eertified statement of the heir or benefieiary
setting forth his or her interest in the estate of the
deeedent:

{e) Fhe names and addresses of any other heirs or
bernefieiaries:

-(-d-)lfreqmredbythedep&r&nent—eeerhﬁe&teef%he

the deeedent:

-(-e)Asﬁ&tementd&etthere&reaeered&ersefﬁhe
deeedent or; if so; that the ereditors of the deeedent have
beenpmdmﬁuﬂerﬂaeuel&umhavebeeneﬂaemse

@2 A cerbﬁcate of the heir or beneficiary under
penalty of perjury containing the following statements:

(A) The date and place of the decedent’s death.

(B) The decedent left no other property necessitating
probate and no probate proceeding is now being or has
been conducted in this state for the decedent’s estate.

(C) The declarant is entitled to the manufactured
home, mobilehome, commercial coach, or truck camper
either (i) as the surviving heir or heirs named in Section
630 of the Probate Code if the decedent left no will or (ii)

78652-6
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as the beneficiary or beneficiaries under the decedent’s
last will if the decedent left a will, and no one has a right
to the decedent’s manufactured home, mobilehome,
commercial coach, or truck camper that is superior to
that of the declarant.

(D) There are no creditors of the decedent or, if there
are, the creditors of the decedent have been paid in full
or their claims have been otherwise discharged.

(3) If required by the department, a certificate of the
death of the decedent.

(4) If required by the department, the names and
addresses of any other heirs or beneficiaries.

Comment. Section 18102 is amended to add the provision for
a 30-day delay after the decedent’s death, and to make clear that
a beneficiary who takes a manufactured home, mobilehome,
commercial coach, or truck camper under the decedent’s will
(whether or not the beneficiary is related to the decedent) may
secure a transfer of registration of the title or interest of the
decedent without the need to probate the decedent’s estate. This
is consistent with the practice of the department. Since Section
18102 applies only where the decedent left no other property
~ necessitating probate, the amendment to Section 18102 avoids
the need to probate the decedent’s estate merely to secure a
transfer of registration of the title or interest of the decedent.
The amendment makes Section 18102 consistent with Section 630
of the Probate Code which avoids the need for probate by
permitting the beneficiaries under the decedent’s will to “have
any evidences of a debt, obligation, interest, right, stock, or chose
in action transferred” to the beneficiary entitled to the property
upon furnishing the person acting as registrar or transfer agent
with an affidavit or declaration under penalty of perjury showing
the right of the persons to have such evidences transferred. For
comparable provisions, see Veh. Code §§ 5910 (vehicle), 9916
(vessel).

Probate Code § 630 (amended). Affidavit procedure for
disposition of personal property of small estate without
probate

SEC. 2. Section 630 of the Probate Code is amended
to read:

630. (a) Subject to Section 632, subdivision (b)
applies only where the gross value of the decedent’s real
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property in this state, if any, does not exceed ten
thousand dollars ($10,000) and the gross value of the
decedent’s real and personal property in this state
(excluding any meeter vehicle; er registered under
Division 3 (commencing with Section 4000) of the
Vehicle Code or titled under Division 16.5 (commencing
with Section 38000) of the Vehicle Code, any vessel
numbered under Division 3.5 (commencing with Section
9840) of the Vehicle Code, or any manufactured home,
mobilehome, er commercial coach, or truck camper
registered under the previsions ef Part 2 (commencing
with Section 18000) of Division 13 of the Health and
Safety Code, of which the decedent is the owner or legal
owner) over and above any amounts due to the decedent
for services in the armed forces of the United States, and
over and above the amount of salary not exceeding five
thousand dollars ($5,000), including compensation for
unused vacation, owing to decedent for services from any
employment, does not exceed sixty thousand dollars
($60,000).

(b) The surviving spouse, the children, the issue of
deceased children, & gnndparen@- perent parents,
brothers or sisters of the decedent, the issue of a deceased
brother or sister, the gmndparents or the guardian or
conservator of the estate of any person bearing such
relationship to the decedent, or the trustee named under
a trust agreement executed by the decedent during his or
her lifetime, the primary beneficiaries of which bear such
relationship to the decedent, if such person or persons has
or have a right to succeed to the property of the
decedent, or the sole beneficiary, or all of the
beneficiaries under the last will of the decedent,
regardless of whether or not any beneficiary is related to
the decedent, may, without procuring letters of
administration, or awaiting the probate of the will, collect
any money due the decedent (including money of the
decedent on deposit in a financial institution as defined
in Section 40), receive the tangible personal property of
the decedent, and have any evidences of a debt,
obligation, interest, right, stock, or chose in action
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transferred to such person or persons upon furnishing the
person, representative, corporation, officer or body
owing the money, having custody of such property or
acting as registrar or transfer agent of such evidences of
debt, obligation, interest, right, stock, or chose in action,
with an affidavit or declaration under penalty of perjury
showing the right of the person or persons to receive such
money or property, or to have such evidences
transferred. Nothing in this subdivision applies to real
property or an interest in real property.

(c) If the decedent’s will nominates a custodian to
receive a bequest to a beneficiary under the Uniform
Gifts to Minors Act or the Uniform Transfers to Minors
Act of any state and the nomination has not been revoked
and the other conditions of subdivisions (a) and (b) are
satisfied, the custodian may collect the bequest as
provided in subdivision (b) if the beneficiary has not
attained the age at which the custodianship is to
terminate. .

(d) A transfer agent of any security shall change the
registered ownership on the books of a corporation from
the decedent to the successor or successors upon the
presentation of an affidavit as provided in subdivision (b)
and is discharged from liability in so doing as provided in
Section 631.

- (e) A public administrator who has taken charge of the
estate of a decedent as provided in Section 1140 may
refuse to pay money or deliver property of the estate
pursuant to this article if payment of the costs and fees
described in Section 1144.5, subject to the dollar
limitations specified in that section, has not first been
made or adequately assured to the satisfaction of the
public administrator.

Comment. Subdivision (a) of Section 630 is amended to
expand the types of property that are excluded in determining
the gross value of the decedent’s property to include all vehicles
registered under the Vehicle Code, vessels numbered under the
Vehicle Code, and manufactured homes and truck campers
registered under the Health & Safety Code. These additional
types of property are covered by special statutory provisions
comparable to the special statutory provisions that cover the
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types of property formerly excluded under Section 630 (motor
vehicles, mobilehomes, and commercial coaches). See Health &
Safety Code § 18102 (manufactured homes, mobilehomes,
commercial coaches, and truck campers), Veh. Code §§ 5910
(vehicles), 9916 (vessels).

Subdivision (b) of Section 630 is amended so that the heirs of
the decedent are listed in the same order as provided for
intestate succession under Section 6402. This change is needed
because some special statutory provisions provide that the
decedent’s surviving heirs take in the order named in Section
630. Health & Safety Code § 18102, Veh. Code §§ 5910, 9916.

Vehicle Code § 5910 (repealed and added). Transfer of
vehicle without probate

SEC. 3. Section 5910 of the Vehicle Code is repealed.

5910 Upen the death of an owner or legal owner of
any vehieles registered under this eede without the
deeedent leavtng other property neeessitating prebate;
the Surviving husband er wife er other heir in the order
named in Seetion 630 of the Probate Gede; unless the
vehiele is by will otherwise bequeathed; and irrespeetive
of the value of the vehiele; may seeure & transfer of
registration of the title or interest ef the deeeased upen
presenting to the department the appropriate eertifieate
of ewnership and registration eard; if available; and &
eertified staternent of ﬂae persen setting forth the faet of
sarvivership er ; and the nemes and addresses of
any other heirs; and; i required by the depertment— &
certificate of the death of the deceased together with
statement that there are ne ereditors of the deeeased or;
if se; that the ereditors of the deeeased have been paid in
full or the elaims have been otherwise discharged:

SEC. 4. Section 5910 is added to the Vehicle Code, to
read:

5910. (a) If 30 days have elapsed since the death of an
owner or legal owner of a vehicle registered under this
code, without the decedent leaving other property
necessitating probate, and irrespective of the value of the
vehicle, the following person may secure transfer of
registration of the title or interest of the decedent:
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(1) The surviving husband or wife or other heir in the
order named in Section 630 of the Probate Code unless
the vehicle is, by will, otherwise bequeathed.

(2) The beneficiary who takes the vehicle under the
will of the decedent where the vehicle is, by will, so
bequeathed.

(b) The person authorized by subdivision (a) may
secure a transfer of registration of the title or interest of
the decedent upon presenting to the department all of
the following:

(1) The appropriate certificate of ownership and
registration card, if available.

(2) A certificate of the heir or beneficiary under
penalty of perjury containing the following statements:

(A) The date and place of the decedent’s death.

(B) The decedent left no other property necessitating
probate and no probate proceeding is now being or has
been conducted in this state for the decedent’s estate.

(C) The declarant is entitled to the vehicle either (i)
as the surviving heir or heirs named in Section 630 of the
Probate Code if the decedent left no will or (ii) as the
beneficiary or beneficiaries under the decedent’s last will
if the decedent left a will, and no one has a right to the
decedent’s vehicle that is superior to that of the
declarant.

(D) There are no creditors of the decedent or, if there
are, the creditors of the decedent have been paid in full
or their claims have been otherwise discharged.

(3) If required by the department, a certificate of the
death of the decedent.

(4) If required by the department, the names and
addresses of any other heirs or beneficiaries.

(c) The department may prescribe a combined form
for use under this section and Section 9916.

Comment. New Section 5910 continues former Section 5910
with revisions that (1) add the provision for a 30-day delay after
the decedent’s death and (2) permit a beneficiary who takes a
vehicle under the decedent’s will (whether or not the
beneficiary is related to the decedent) to secure a transfer of
registration of the title or interest of the decedent without the
need to probate the decedent’s estate. Since Section 5910 applies
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only where the decedent left no other property necessitating
probate, the revision making Section 5910 apply where the
beneficiary takes the vehicle under the decedent’s will avoids the
need to probate the decedent’s estate merely to secure a transfer
of registration of the title or interest of the decedent. This
revision makes new Section 5910 consistent with Section 630 of
the Probate Code which avoids the need for probate by
permitting the beneficiaries under the decedent’s will to “have
any evidences of a debt, obligation, interest, right, stock, or chose
in action transferred” to the beneficiary entitled to the property-
upon furnishing the person acting as registrar or transfer agent
with an affidavit or declaration under penalty of perjury showing
the right of the persons to have such evidences transferred. For
comparable provisions, see Health & Safety Code § 18102
(manufactured home, mobilehome, commercial coach, or truck
camper), Veh. Code § 9916 (vessel). Subdivision (c) of Section
5910, which permits a combined form, is consistent with the prior
practice which used a combined form.

Vehicle Code § 9852.5 (added). Vessel coownership
registration

SEC. 5. Section 9852.5 is added to the Vehicle Code,
to read: ‘

9852.5. Ownership of an undocumented vessel
subject to registration may be held by two .or more
coowners as follows:

(a) A vessel may be registered in the names of two or
more persons as coowners in the alternative by the use of
the word “or.” A vessel so registered in the alternative
shall be deemed to be held in joint tenancy. Each
coowner shall be deemed to have granted to the other
coowners the absolute right to dispose of the title and
interest in the vessel. Upon the death of a coowner the
interest of the decedent shall pass to the survivor as
though title or interest in the vessel was held in joint
tenancy unless a contrary intention is set forth in writing
upon the application for registration.

(b) A vessel may be registered in the names of two or
more persons as coowners in the alternative by the use of
the word “or” and if declared in writing upon the
application for registration by the applicants to be
community property, or tenancy in common, shall grant
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to each coowner the absolute power to transfer the title
or interest of the other coowners only during the lifetime
of such coowners.

(c) A vessel may be registered in the names of two or
more persons as coowners in the conjunctive by the use
of the word “and” and shall thereafter require the
signature of each coowner or his personal representative
to transfer title to the vessel, except where title to the
vessel is set forth in joint tenancy, the signature of each
coowner or his or her personal representative shall be
required only during the lifetime of the coowners, and
upon death of a coowner title shall pass to the surviving
coowner.

(d) The department may adopt suitable abbreviations
to appear upon the certificate of ownership and
certificate of number to designate the manner in which
title to the vessel is held if set forth by the coowners upon
the application for registration.

Comment. Section 9852.5 is drawn from Section 4150.5
(vehicles).

Vehicle Code § 9916 (repealed and added). Transfer of
vessel without probate

SEC. 6. Section 9916 of the Vehicle Code is repealed.

9016: Upen the death of an ewner or legal ewner of
any vessel numbered under this eede without the
deeedent leaving other property neeessitating prebate;
the surviving husband er wife or other heir in the order
narmed in Seetion 630 of the Probate Gede; unless the
vessel is by will etherwise bequeathed; and if the tetal
value of the deeedent’s preperty in this state dees not
exeeed the amount speeified in Seetion 630 of the Prebate
Gede; may seeure & transfer of ewnership of the title er
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staternent thet there are no erediters of the deeeased or;
ﬁse-&attheeredﬁersefﬂaedeeeesedhavebeenpmdm
full er the elaims have been otherwise diseharged:

SgJC 7. Section 9916 is added to the Vehicle Code, to
rea

9916. (a) If30days have elapsed since the death of an
owner or legal owner of any vessel numbered under this
division without the decedent leaving other property
necessitating probate, and irrespective of the value of the
vessel, the following person may secure a transfer of
ownership of the title or interest of the decedent:

(1) The surviving husband or wife or other heir in the
order named in Section 630 of the Probate Code unless
the vessel is, by will, otherwise bequeathed.

(2) The beneficiary who takes the vessel under the
will of the decedent where the vessel is, by will, so
bequeathed.

(b) The person authorized by subdivision (a) may
secure a transfer of ownership of the title or interest of
the decedent upon presenting to the department all of
the following:

(1) The appropriate certificate of ownership and
certificate of number, if available.

(2) A certificate of the heir or beneficiary under
penalty of perjury containing the following statements:

(A) The date and place of the decedent’s death.

(B) The decedent left no other property necessitating
probate and no probate proceeding is now being or has
been conducted in this state for the decedent’s estate.

(C) The declarant is entitled to the vessel either (i) as
the surviving heir or heirs named in Section 630 of the
Probate Code if the decedent left no will or (ii) as the
beneficiary or beneficiaries under the decedent’s last will
if the decedent left a will, and no one has a right to the
decedent’s vessel that is superior to that of the declarant.

(D) There are no creditors of the decedent or, if there
are, the creditors of the decedent have been paid in full
or their claims have been otherwise discharged.

(3) If required by the department, a certificate of the
death of the decedent.
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(4) If required by the department, the names and
addresses of any other heirs or beneficiaries.

Comment. New Section 9916 continues former Section 9916
with revisions that (1) add the provision for a 30-day delay after
the decedent’s death, (2) permit a beneficiary who takes a vessel
under the decedent’s will (whether or not the beneficiary is
related to the decedent) to secure a transfer of ownership of the
title or interest of the decedent without the need to probate the
decedent’s estate and (3) eliminate the provision that made the
section not applicable if the total value of the decedent’s
property in this state exceeds the amount specified in Section 630
of the Probate Code.

Since Section 9916 applies only where the decedent left no
other property necessitating probate, the revision making
Section 9916 apply where the beneficiary takes the vessel under
the decedent’s will avoids the need to probate the decedent’s
estate merely to secure a transfer of ownership of the title or
interest of the decedent. This revision makes Section 9916
consistent with Section 630 of the Probate Code. See the
Comment to Section 5910.

Elimination of the former provision that made Section 9916 not
applicable where the value of decedent’s property in this state
exceeds the amount specified in Probate Code Section 630 makes
Section 9916 consistent with Section 5910 (vehicles) and Health
& Safety Code Section 18102 (manufactured home, mobilehome,
commercial coach, or truck camper).
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To: THE HONORABLE GEORGE DEUKMEJIAN
Governor of California and
THE LEGISLATURE OF CALIFORNIA

The Law Revision Commission was authorized by Resolution
Chapter 65 of the Statutes of 1978 to study whether the law
relating to community property should be revised. The
Commission submits this recommendation concerning one
aspect of the study—giving the court in a marital dissolution
proceeding jurisdiction to divide joint tenancy and tenancy in
common property of the spouses along with the community
property.

This recommendation renews a recommendation made in
1982. See Recommendation Relating to Division of Joint Tenancy
and Tenancy in Common Property at Dissolution of Marriage, 16
Cal. L. Revision Comm’n Reports 2165 (1982). The earlier
recommendation was not enacted because of practitioners’
concerns about potential tax problems; these concerns have since
been resolved by federal tax legislation enacted in 1984.

Respectfully submitted,

DAvID ROSENBERG
Chairperson
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RECOMMENDATION

relating to

DIVIDING JOINTLY OWNED PROPERTY
UPON MARRIAGE DISSOLUTION

A husband and wife may hold property as joint tenants,
tenants in common, or as community property.! Although
the court in a dissolution or legal separation proceeding has
jurisdiction to settle the property rights of the parties,” the
jurisdiction is construed to extend only to the community
property and not to include separate property held by the
parties as joint tenants or tenants in common.’ Such
property must be divided in a separate partition action.*

The most significant consequence of this scheme is that
the court in a dissolution proceeding may be unable to
make the most sensible disposition of property because not
all the marital property is available. For example, it may be
desirable to award a community property business to the
managing spouse and offset the value of the business by
awarding real property to the other spouse. But because the
spouses frequently hold their interests in real property as
joint tenants, the court may be unable to accomplish this
disposition. The result is that the business must be divided
at dissolution and the real property divided in a later
partition action. As a further example, it may be desirable
to award temporary occupancy of the family home to the
spouse awarded custody of the minor children; this can be
done if the family home is the community property of the

' Civil Code § 5104.

% Civil Code § 4351.

3 Civil Code § 4800; In re Marriage of Leversee, 156 Cal. App.3d 891, 203 Cal. Rptr. 481
(1984); In re Marriage of Askren, 157 Cal. App.3d 205, 203 Cal. Rptr. 606 (1984);
Schindler v. Schindler, 126 Cal. App.2d 597, 272 P.2d 566 (1954); Walker v. Walker,
108 Cal. App.2d 605, 239 P.2d 106 (1952). See discussion in Porter v. Superior Court,
73 Cal. App.3d 793, 141 Cal. Rptr. 59 (1977) and Lichtig, Valuation and Division of
Property, in 1 California Marital Dissolution Practice §§ 8.3, 8.6-8.7 (Cal. Cont. Ed.
Bar 1981).

* Code Civ. Proc. §§ 872.010-874.240; see Code Civ. Proc. § 872.210 (partition permitted
as to property other than community property).
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spouses® but not if it is the separate property of the spouses
held as joint tenants.®

To cure these problems the Law Revision Commission
recommends that the court at dissolution or separation be
given jurisdiction to include in the property division
separate property held by the parties as joint tenants and
tenants in common,’ at the request of either party. Other
community property jurisdictions require disposition of the
joint tenancy and tenancy in common property along with
the community property.? California family law courts now
dispose of such property in dissolution proceedings where
both parties submit the property to the court®’ or later
where the court reserves jurisdiction to divide community
property (which becomes tenancy in common by operation
of law)." In some courts joint tenancy property may be
divided as a matter of practice. Express authority for the
court to divide joint tenancy and tenancy in common
property will minimize litigation over the community or
separate character of the property, add flexibility to the
formulation of a just property disposition, and avoid the
need for a separate partition action for the property.

This recommendation is similar in effect to an earlier
recommendation of the California Law Revision
Commission,” which was not enacted because of
practitioners’ concern about possible adverse tax

% See, e.g., In re Marriage of Duke, 101 Cal. App.3d 152, 161 Cal. Rptr. 444 (1980); In re
Marriage of Herrmann, 84 Cal. App.3d 361, 148 Cal. Rptr. 550 (1978); In re Marriage
of Boseman, 31 Cal. App.3d 372, 107 Cal. Rptr. 232 (1973).

% See, e.g., Carter v. Carter, 148 Cal. App.2d 845, 307 P.2d 630 (1957).

7 See discussion in Sterling, Joint Tenancy and Community Property in California, 14 Pac.
LJ. 927, 971-72 (1983), reprinted in 10 Community Prop. J. 157, 203 (1983).

# Ariz. Rev. Stat. Ann. § 25-318 (Supp. 1981); Nev. Rev. Stat. § 125.150 (1981).

® See, e.g., Allen v. Allen, 159 Cal. 197, 113 P. 160 (1911); Womack v. Womack, 242 Cal.
App.2d 572, 51 Cal. Rptr. 668 (1966); Spahn v. Spahn, 70 Cal. App.2d 791, 162 P.2d 53
(1945).

¥ See, e.g., De Godey v. Godey, 39 Cal. 157 (1870); Marriage of Borges, 83 Cal. App.3d
771, 148 Cal. Rptr. 118 (1978) ; Comment, Post-Dissolution Suits to Divide Community
Property: A Proposal for Legislative Action, 10 Pac. L.J. 825 (1979). Where the court
fails to reserve jurisdiction to divide omitted or after-discovered community
property a separate partition action is necessary since the property has become
tenancy in common by operation of law, thereby causing the court to lose
jurisdiction. See, e.g., Henn v. Henn, 26 Cal.3d 323, 161 Cal. Rptr. 502, 605 P.2d 10
(1980).

' Recommendation Relating to Division of Joint Tenancy and Tenancy in Common
Property at Dissolution of Marriage, 16 Cal. L. Revision Comm’n Reports 2165 (1982).
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consequences of dividing separate property.”> Since then
the tax law has been revised to eliminate the taxation
problem,”® and experience has shown the desirability of
giving the family law court direct jurisdiction over joint
tenancy and tenancy in common property. As the court
stated in In re Marriage of Leversee,"* “The present case
demonstrates the wisdom of the Law Revision
Commission’s recommendation. In the interest of judicial
economy and avoidance of needless expenditures of legal
fees and costs for parties such as the Leversees, the
Legislature should again consider the Law Revision
Commission’s recommendation.”

The Commission’s recommendation would be
effectuated by enactment of the following measure:

An act to add Section 4800.4 to the Civil Code, relating to
division of family law.

The people of the State of California do enact as follows:

§ 4800.4 (added). Division of joint tenancy and tenancy in
common property

SECTION 1. Section 4800.4 is added to the Civil Code,
to read:

48004. (a) In a proceeding for division of the
community property and the quasi-community property,
the court has jurisdiction, at the request of either party, to
divide the separate property interests of the parties in real
and personal property, wherever situated and whenever
acquired, held by the parties as joint tenants or tenants in
common. The property shall be divided together with, and
in accordance with the same procedure for and limitations
on, division of community property and quasi-community
property.

12 See California Law Revision Commission Report Concerning Assembly Bill 26, Senate
Journal 4865, 4866 (July 14, 1983).

13 Int. Rev. Code § 1041 (1984) (transfers of property between spouses or incident to
divorce).

14 156 Cal. App.3d 891, 898, 203 Cal. Rptr. 481 (1984).




154 DIVIDING JOINTLY OWNED PROPERTY

(b) If joint tenancy property is divided pursuant to this
section, the judgment of dissolution of the marriage or the
judgment decreeing the legal separation of the parties
severs the joint tenancy.

(c) This section applies to proceedings commenced on
or after January 1, 1986, regardless of whether the property
was acquired before, on, or after January 1, 1986.

Comment. Section 4800.4 reverses the rule that the court in
a dissolution or separation proceeding has no jurisdiction over
property of the parties other than community or
quasi-community property. See, e.g., In re Marriage of Leversee,
156 Cal. App.3d 891, 203 Cal. Rptr. 481 (1984); In re Marriage of
Askren, 157 Cal. App.3d 205, 203 Cal. Rptr. 606 (1984); Schindler
v. Schindler, 126 Cal. App.2d 597, 272 P.2d 566 (1954); Walker v.
Walker, 108 Cal. App.2d 605, 239 P.2d 106 (1952); cf Porter v.
Superior Court, 73 Cal. App.3d 793, 141 Cal. Rptr. 59 (1977)
(general discussion). Section 4800.4 supplements provisions
governing community property held in joint tenancy form by
extending the jurisdiction of the court to separate property held
in joint tenancy form as well. It is consistent with the general rule
that the court has jurisdiction to settle the property rights of the
parties and with the principle that the court has jurisdiction to
settle matters submitted to it by the parties. Section 4351
(jurisdiction of court); see, e.g., Allen v. Allen, 159 Cal. 197, 113
P. 160 (1911). It is also consistent with the rule that the court may
reserve jurisdiction to divide community property that has
become tenancy in common by operation of law upon dissolution
or separation. See, e.g., Marriage of Borges, 83 Cal. App.3d 771,
148 Cal. Rptr. 118 (1978); Comment, Post-Dissolution Suits to
Divide Community Property: A Proposal for Legislative Action,
10 Pac. L.J. 825 (1979).

Subdivision (a) supplements Section 4800 by giving the court
express jurisdiction over joint tenancy or tenancy in common
separate property submitted by a party in a property division
proceeding under the Family Law Act. Property subject to
division includes property acquired by the parties either before
or during marriage. It also includes property acquired or situated
either in this state or elsewhere. For a special rule governing
treatment of real property situated in another state, see Section
4800.5 (community and quasi-community property). See also
Section 4813 (jurisdiction where service is by publication). The
jurisdiction of the court extends only to the interests of the
spouses, whether equal or unequal, and the court may not affect
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interests of third parties in the property. The interests of third
parties may be subject to partition pursuant to Title 10.5
(commencing with Section 872.010) of the Code of Civil
Procedure.

Subdivision (b) makes clear the time of severance of a joint
tenancy where the property is divided pursuant to this section.
Severance terminates the right of survivorship.

Under subdivision (c), the rule that separate joint tenancy and
tenancy in common property may be divided in a community
and quasi-community property division proceeding applies only
to proceedings commenced on or after January 1, 1986.

It should be noted that division of property pursuant to this
section is subject to the same limitations applicable to division of
community property. Therefore, an express agreement of the
parties waiving partition or otherwise governing their rights in
the property prevails over this section. See Section 4800 (division
of community property “except upon written agreement of the
parties™).
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Non-Probate Transfers; Revision of the Powers of Appointment Statute
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VOLUME 16 (1982)

Annual Report (December 1981) includes the following recommendation:
Federal Military and Other Federal Pensions as Community Property
Annual Report (December 1982) includes the following recommendations:
Division of Joint Tenancy and Tenancy in Common Property at Dissolution of
Marriage
Creditors’ Remedies: Amount Secured by Attachment; Execution of Writs by
Registered Process Servers; Technical Amendments
Dismissal for Lack of Prosecution
Conforming Changes to the Bond and Undertaking Law
Notice of Rejection of Late Claim Against Public Entity

Recommendation Relating to:

Holographic and Nuncupative Wills

Marketable Title of Real Property

Statutory Bonds and Undertakings

Attachment

Probate Law and Procedure: Missing Persons; Nonprobate Transfers; Emancipated
Minors; Notice in Limited Conservatorship Proceedings; Disclaimer of
Testamentary and Other Interests

1982 Creditors’ Remedies Legislation [out of print]
Tentative Recommendation Relating to Wills and Intestate Succession

VOLUME 17 (1984)

Annual Report (December 1983) includes the following recommendations:

Effect of Death of Support Obligor

Dismissal for Lack of Prosecution

Severance of Joint Tenancy

Effect of Quiet Title and Partition Judgments

Dormant Mineral Rights

Creditors’ Remedies: Levy on Joint Deposit Accounts; Issuance of Earnings
Withholding Orders by Registered Process Servers; Protection of Declared
Homestead After Owner’s Death; Jurisdiction of Condominium Assessment
Lien Enforcement; Technical Amendments

Rights Among Cotenants in Possession and Out of Possession of Real Property
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Statutory Forms For Durable Powers of Attorney

Family Law: Marital Property Presumptions and Transmutations; Disposition of
Community Property; Reimbursement of Educational Expenses; Special
Appearance in Family Law Proceedings; Liability of Stepparent for Child
Support; Awarding Temporary Use of Family Home

Probate Law: Independent Administration of Decedent’s Estates; Distribution of,
Estates Without Administration; Execution of Witnessed Wills; Simultaneous
Deaths; Notice of Will; Garnishment of Amounts Payable to Trust Beneficiary;
Bonds for Personal Representatives; Revision of Wills and Intestate Succession
Law; Recording Affidavit of Death

Statutes of Limitation for Felonies

Uniform Transfers to Minors Act
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VOLUME 18 (1986)

[Volume expected to be available September 1987]

Annual Report (March 1985) includes the following recommendations:
Provision for Support if Support Obligor Dies
Transfer Without Probate of Certain Property Registered by the State
Dividing Jointly Owned Property Upon Marriage Dissolution
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