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authorized a transfer to a “guardian of the minor” as custodian
for the minor. Subdivisions (d), (e), and (f) are included in
Section 3911 to make clear that (1) a person serving as guardian
of the estate of the minor may also serve as custodian under this
Act and in this case the custodial property does not become a part
of the guardianship estate and (2) property may be transferred
from a guardianship estate to the person who serves as guardian
to be held by that person as custodian under this Act and in such
case the property is no longer a part of the guardianship estate
but instead is governed solely by this Act.

§ 3912. Care of custodial property

3912. (a) A custodian shall do all of the following:

(1) Take control of custodial property.

(2) Register or record title to custodial property if
appropriate. ‘

(3) Collect, hold, manage, invest, and reinvest
custodial property.

(b) In dealing with custodial property, a custodian
shall observe the standard of care that would be observed
by a prudent person dealing with property of another and
is not limited by any other statute restricting investments
by fiduciaries except that:

(1) If a custodian has a special skill or expertise or is
named custodian on the basis of representations of a
special skill or expertise, the custodian shall use that skill
or expertise.

(2) If a custodian is not compensating for his or her
services, the custodian is not liable for losses to custodial
property unless they result from the custodian’s bad faith,
intentional wrongdoing, or gross negligence, or from the
custodian’s failure to maintain the standard of prudence
in investing the custodial property provided in this
section.

(3) A custodian, in the custodian’s discretion and
without liability to the minor or the mimor’s estate, may
retain any custodial property received from a transferor.

(¢) A custodian may invest in or pay premiums on life
insurance or endowment policies on (1) the life of the
minor only if the minor or the minor’s estate is the sole
beneficiary or (2) the life of another person in whom the
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minor has an insurable interest only to the extent that the
minor, the minor’s estate, or the custodian in the capacity
of custodian, is the irrevocable beneficiary.

(d) A custodian at all times shall keep custodial
property separate and distinct from all other property in
a manner sufficient to identify it clearly as custodial
property of the minor. Custodial property consisting of
an undivided interest is so identified if the minor’s
interest is held as a tenant in common and is fixed.
Custodial property subject to recordation is so identified
if it is recorded, and custodial property subject to
registration is so identified if it is either registered, or
held in an account designated, in the name of the
custodian, followed in substance by the words: “as a

custodian for under the California
(name of minor)

Uniform Transfers to Minors Act.”

(e) A custodian shall keep records of all transactions
with respect to custodial property, including information
necessary for the preparation of the minor’s tax returns,
and shall make them available for inspection at
reasonable intervals by a parent or legal representative of
the minor or by the minor if the minor has attained the
age of 14 years.

Comment. Section 3912 is the same in substance as Section 12
of the Uniform Transfers to Minors Act.

Subdivision (a) of Section 3912 expands subdivision (a) of
former Civil Code Section 1158 to include the duties to take
control and appropriately register or record custodial property in
the name of the custodian.

Subdivision (b) of Section 3912 restates and makes somewhat
stricter the prudent man fiduciary standard for the custbdian,
since it is now cast in terms of a prudent person “dealing with
property of another’ rather than one “who is seeking a
reasonable income and preservation of his capital,” as under
subdivision (e) of former Civil Code Section 1158 (emphasis
added). The rule also adds a slightly higher standard for
professional fiduciaries. The rule parallels Section 7-302 of the
Uniform Probate Code in order to refer to the existing and
growing body of law interpreting that standard. Subdivision
(b) (2) of Section 3912 continues subdivision (e) of former Civil
Code Section 1159—a special immunity from liability for the
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custodian for losses to custodial property where the custodian is
not compensated. This provision is included because it is likely
to reflect the desires of the donor who makes a transfer to a
custodian who serves without compensation. Subdivision (e) of
former Civil Code Section 1158 permitted a custodian to retain
any security received, without the obligation to diversify
investment. Subdivision (b) (3) of Section 3912 extends that rule
to any property received.

In order to eliminate any uncertainty that existed under the
former law, subdivision (c) of Section 3912 grants specific
authority to invest custodial property in life insurance (1) on the
minor’s life if the minor’s estate is the sole beneficiary or (2) on
the life of another person in whom the minor has an insurable
interest if the minor, the minor’s estate, or the custodian in the
custodial capacity is made the beneficiary of such policies.

Subsection (d) of Section 3912 generally continues subdivision
(g) of former Civil Code Section 1158, but adds the provision
requiring that custodial property consisting of an undivided
interest be held as a tenant in common. This provision permits
the custodian to invest custodial property in common trust funds,
mutual funds, or in a proportional interest in a “jumbo”
certificate of deposit. Investment in property held in joint
tenancy with right of survivorship is not permitted, but the Act
does not preclude a transfer of such an interest to a custodian,
and the custodian is authorized under subdivision (b) to retain
a joint tenancy interest so received.

Subdivision (e) of Section 3912 continues subdivision (h) of
former Civil Code Section 1158, but adds the requirement that
income tax information be maintained and made available for
preparation of the minor’s tax returns. Because the custodianship
is not a separate legal entity or taxpayer, the minor’s tax
identification number should be used to identify all custodial
property accounts.

§ 3913. Powers of custodian

3913. (a) A custodian, acting in a custodial capacity,
has all the rights, powers, and authority over custodial
property that unmarried adult owners have over their
own property, but a custodian may exercise those rights,
powers, and authority in that capacity only.

(b) This section does not relieve a custodian from
liability for breach of Section 3912.
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Comment. Section 3913 is the same as Section 13 of the
Uniform Transfers to Minors Act. Subdivision (a) of Section 3913
replaces the spemﬁc list of custodian’s powers contained in
subdivisions (f), (i), and (j) of former Civil Code Section 1158.
The Uniform Law Comrmssmners determined not to expand the
list to try to deal with all forms of property now covered by the
Act and to specify all powers that might be appropriate for each
kind of property, or to refer -to an existing body of state law, such
as a statutory provision stating powers of a trustee, since such
powers would not be uniform. Instead, this provision grants the
custodian the very broad and general powers of an unmarried
adult owner of the property, subject to the prudent person rule
and to the duties of segregation and record keeping specified in
Section 3912. (See subdivision (b) of Section 3913.) This
approach permits the Act to be self-contained and more readily
understandable by volunteer, non-professional fiduciaries, who
most often serve as custodians. It is intended that the authority
granted includes the powers most often suggested for custodians,
such as the power to borrow, whether at interest or interest free,
the power to invest in common trust funds, and the power to
enter contracts that extend beyond the termination of the
custodianship.

Subdivision (a) further specifies that the custodian’s power or .
incidents of ownership in custodial property such as insurance
policies may be exercised only in the capacity as custodian. This
provision is intended to prevent the exercise of those powers for
the direct or indirect benefit of the custodian, so as to avoid as
nearly as possible the result that a custodian who dies while
holding an insurance policy on his or her own life for the benefit
of a minor will have the policy taxed in his estate. See IL.R.C.
Section 2042; but compare Terriberry v. United States, 517 F.2d
286 (5th Cir. 1975), and Rose v. United States, 511 F.2d 259 (5th
Cir. 1975).

§ 3914. Use of custodial property

3914. (a) A custodlan may deliver or pay to the minor
or expend for the minor’s benefit as much of the custodial
property as the custodian considers advisable for the use
and 'benefit of the minor, without court order and
without regard to (1) the duty or ability of the custodian
personally or of any other person to support the minor or
(2) any other income or property of the minor which
may be applicable or available for that purpose.
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(b) On petition of an interested person or the minor
if the minor has attained the age of 14 years, the court
may order the custodian to deliver or pay to the minor or
expend for the minor’s benefit so much of the custodial
property as the court considers advisable for the use and
benefit of the minor.

(c) A delivery, payment, or expenditure under this
section is in addition to, not in substitution for, and does
not affect any obligation of a person to support the minor.

(d) In lieu of the powers and duties described in
subdivision (a), a transferor who is also the custodian may
elect to govern his or her custodial powers and duties.
under this subdivision. If such election is made, the
custodian shall not pay over to the minor for expenditure
by the minor, and shall not expend for the minor’s use or
benefit, any part of the custodial property for any
purpose prior to the time specified in Section 3920,
except by order of the court upon a showing that the
expenditure is necessary for the support, maintenance, or
education of the minor. When the powers and duties of
the custodian are governed by this subdivision, the
transferor-custodian shall file with the clerk of the court
a declaration in substantially the following form:

Delcaration Under the California
Uniform Transfers to Minors Act

I’ b

(Name of transferor-custodian)

as custodian for under the
(Name of minor)

California Uniform Transfers to Minors Act, hereby
irrevocably elect to be governed under subdivision (d) of
Section 3914 of the Probate Code in my custodial capacity
over the following described property -

(Description of custodial property)
I declare under penalty of perjury that the foregoing is
true and correct.

Dated: , 19

(Signature of transferor-custodian)
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Comment. Subdivisions (a), (b), and (c) of Section 3914 are
the same as Section 14 of the Uniform Transfers to Minors Act.
Subdivision (d) of Section 3914 is not included in the Uniform
Act.

Subdivisions (a) and (b) continue subdivisions (b) and (c¢) of
former Civil Code Section 1158, with two changes. The standard
for expenditure of custodial property is revised to substitute “for
the use and benefit of the minor” for the language “for the
support, maintenance, education, and benefit of the minor” used
in former Section 1158. This change is intended to avoid the
implication that the custodial property can be used only for the
required support of the minor. The “use and benefit” standard
in subdivisions (a) and (b) is intended to include payment of the
minor’s legally enforceable obligations such as tax or child
support obligations or tort claims. Custodial property could be
reached by levy of a judgment creditor in any event, so there is
no reason not to permit custodian or court-ordered expenditures
for enforceable claims.

Subdivision (b) expands the authority to file a petition under
former Civil Code Section 1158 to permit a petition to be filed
by “an interested person.” An “interested person” would include
not only the parent or conservator or guardian of the minor and
a transferor or a transferor’s legal representative, but also a
public agency or official with custody of the minor and a third
party to whom the minor owes legally enforceable debts.

The Internal Revenue Service has taken the position that the
income from custodial property, to the extent it is used for the
support of the minor-donee, is includable in the gross income of
any person who is legally obligated to support the minor-donee,
whether or not that person or parent is serving as the custodian.
Rev. Rul. 56-484, 1956-2 C.B. 23; Rev. Rul. 59-357, 1959-2 C.B. 212.
However, Treasury Regulation § 1.662(a)-4 (1980) provides that
the term “legal obligation” includes a legal obligation to support
another person if, and only if, the obligation is not affected by the
adequacy of the dependent’s own resources. Thus, if under local
law a parent may use the resources of a child for the child’s
support in lieu of supporting the child himself or herself, no
obligation of support exists, whether or not income is actually
used for support, at least if the child’s resources are adequate. See
3 B. Bittker, Federal Taxation of Income, Estates and Gifts, §
80.4.4 (1981). For this reason, subdivision (c) has been included
in Section 3914 to specify that distributions or expenditures may
be made for the minor without regard to the duty or ability of
any other person to support the minor and that distributions or
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expenditures are not in substitution for, and shall not affect, the
obligation of any person to support the minor. No comparable
provision was found in prior California law.

Subdivision (d) of Section 3914 is a provision not found in the
Uniform Transfers to Minors Act. The subdivision continues the
substance of former Civil Code Section 1158.5. This provision
permits a transferor who is also a custodian to elect to eliminate
the authority of the custodian to distribute property for the
minor’s use or benefit except pursuant to a court order. The
section was added to the California statute in an effort to solve
the tax problems that may arise when the transferor makes a
transfer to a minor under the Act and designates himself or
herself as custodian. For a discussion of the provision, see Review
of Selected 1965 Code Legislation, at 52-53 (Cal. Cont. Ed. Bar
1965).

§ 3915. Custodian’s expenses, compensation, and bond

3915. (a) A custodian is entitled to reimbursement
from custodial property for reasonable expenses incurred
in the performance of the custodian’s duties.

(b) Except for one who is a transferor under Section
3904, a custodian has a noncumulative election during
each calendar year to charge reasonable compensation
for services performed during that year.

(c) Except as provided in subdivision (f) of Section
3918, a custodian need not give a bond.

Comment. Section 3915 is the same as Section 15 of the
Uniform Transfers to Minors Act. Section 3915 supersedes former
Civil Code Section 1159. Section 3915 does not continue the
statement in the former section that a custodian may act without
compensation for services, since that concept is implied in the
retained provision that a custodian has an “election” to be
compensated. However, to prevent abuse, the latter provision
for permissive compensation is denied to a custodian who is also
the donor of the custodial property.

The custodian’s election to charge compensation must be
exercised (although the compensation need not be actually paid)
at least annually or it lapses and may not be exercised later. This
provision is intended to avoid imputed income to the custodian
who waives compensation, and also to avoid the accumulation of
a large unanticipated claim for compensation exercisable at
termination of the custodianship.
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Section 3915 omits as surplusage the standard contained in
subdivision (¢) of former Civil Code Section 1159 for
determining “reasonable compensation” which included, “in the
order stated,” a direction by the donor, statutes governing
compensation of custodians or guardians, or court order. This was
an optional provision of the Uniform Gifts to Minors Act and was
not continued in the Uniform Transfers to Minors Act. While
compensation of custodians becomes a more likely occurrence
and a more important issue under this Act because property
requiring increased management may now be subject to
custodianship, compensation can still be determined by
agreement, by a provision in a will (see Section 6345), by
reference to a statute or by court order, without the need to so
state in this Act.

§ 3916. Exemption of third person from liability

3916. A third person in good faith and without court
order may act on the instructions of, or otherwise deal
with, any person purporting to make a transfer or
purporting to act in the capacity of a custodian and, in the
absence of knowledge, is not responsible for determining
any of the following:

(a) The wvalidity of the purported -custodian’s
designation.

(b) The propriety of, or the authority under this part
for, any act of the purported custodian.

(c) The validity or propriety under this part of any
instrument or instructions executed or given either by
the person purporting to make a transfer or by the
purported custodian.

(d) The propriety of the application of any property of
the minor delivered to the purported custodian.

Comment. Section 3916 is the same as Section 16 of the
Uniform Transfers to Minors Act. It carries forward, but shortens
and simplifies, former Civil Code Section 1160, with no
substantive change intended. The former section permitted a
14-year old minor to appoint a successor custodian and
specifically provided that third parties were entitled to rely on
the appointment. Because Section 3916 refers to any custodian,
and “custodian” is defined to include successor custodians
(subdivision (g) of Section 3901), a successor custodian
appointed by the minor is included among those upon whom
third parties may rely.
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Similarly, because Section 3916 protects any “third person,” it
is not necessary to specify here or in subdivision (c) of Section
3911 that the protection extends to any “issuer, transfer agent,
bank, life insurance company, broker, or other person or
financial institution,” as did former Section 1160. See the
definition of “person” in subdivision (1) of Section 3901.

Section 3916 excludes from its protection persons with
“knowledge” of the irregularity of a transaction, a concept not
expressed but probably implied in former Civil Code Section
1160. See, e.g., State ex rel Paden v. Carrel, 597 S.W.2d 167 (Mo.
App. 1980), disapproving the pledge of custodial property to
secure a personal loan to the custodian.

Similarly, Section 3916 does not alter the requirements for
bona fide purchaser or holder in due course status under other
law for persons who acquire from a custodian custodial property
subject to recordation or registration.

§ 3917. Liability to third persons

3917. (a) A claim based on (1) a contract entered
into by a custodian acting in a custodial capacity, (2) an
obligation arising from the ownership or control of
custodial property, or (3) a tort committed during the
custodianship, may be asserted against the custodial
property by proceeding against the custodian in the
custodial capacity, whether or not the custodian or the
minor is personally liable therefor.

(b) A custodian is not personally liable for either of the
following:

(1) On a contract properly entered into in the
custodial capacity unless the custodian fails to reveal that
capacity and to identify the custodianship in the contract.

(2) For an obligation arising from control of custodial
property or for a tort committed during the
custodianship unless the custodian is personally at fault.

(c) A minor is not personally liable for an obligation
arising from ownership of custodial property or for a tort
committed during the custodianship unless the minor is
personally at fault.

Comment. Section 3917 had no counterpart in former law.
The section is the same as Section 17 of the Uniform Transfers to
Minors Act and is based upon Section 5-429 of the Uniform
Probate Code, relating to limitations on the liability of
conservators.
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Some forms of custodial property now permitted under this
Act can give rise to liabilities as well as benefits (e.g., general
partnership interests, interests in real estate or business
proprietorships, automobiles, etc.). Section 3917 is included to
protect the minor and other assets the minor might have or
acquire from such liabilities, since the minor is unable to disclaim
a transfer to a custodian for the minor’s benefit. Similar
protection for the custodian is necessary so as not to discourage
nonprofessional or uncompensated persons from accepting the
office. Therefore this section generally limits the claims of third
parties to recourse against the custodial property, as third parties
dealing with a trust are generally limited to recourse against the
trust corpus.

The custodian incurs personal liability only as provided in
subdivision (b) for actual fault or for failure to disclose the
custodial capacity “in the contract” when contracting with third
parties. In oral contracts, oral disclosure of the custodial capacity
is sufficient. The new provision appears to be consistent with
California law concerning the tort liability of a guardian. See
Campbell v. Bradbury, 179 Cal. 364, 176 P. 685 (1918). But the
provision may restrict the liability under prior law of the
custodian who makes a contract in the custodial capacity. See
Hall v. Jameson, 151 Cal. 606, 91 P. 518 (1907) (trustee personally
liable on contract unless contract stipulates trustee not liable).
The minor, on the other hand, incurs personal liability under
subdivision (c) only for actual fault.

When custodial property is subjected to claims of third parties
under this section, the minor or the minor’s legal representative,
if not a party to the action by which the claim is successfully
established, may seek to recover the loss from the custodian in
a separate action. See Section 3919 and the Comment thereto.

§ 3918. Renunciation, resignation, death, or removal of
custodian; designation of successor custodian

3918. (a) A person nominated under Section 3903 or
designated under Section 3909 as custodian may decline
to serve by delivering a valid disclaimer under Division
2.5 (commencing with Section 260) to the person who
made the nomination or to the transferor or the
transferor’s legal representative. If the event giving rise
to a transfer has not occurred and no substitute custodian
able, willing, and eligible to serve was nominated under
Section 3903, the person who made the nomination may



672 TRANSFERS TO MINORS

nominate a substitute custodian under Section 3903;
otherwise the transferor or the transferor’s legal
representative shall designate a substitute custodian at
the time of the transfer, in either case from among the
persons eligible to serve as custodian for that kind of
property under subdivision (a) of Section 3909. The
custodian so designated has the rights of a successor
custodian.

(b) A custodian at any time may designate a trust
company or an adult other than a transferor under
Section 3904 as successor custodian by executing and
dating an instrument of designation before a subscribing
witness other than the successor. If the instrument of
designation does not contain or is not accompanied by the
resignation of the custodian, the designation of the
successor does not take effect until the custodian resigns,
dies, becomes incapacitated, or is removed.

(c) A custodian may resign at any time by delivering
written notice to the minor if the minor has attained the
age of 14 years and to the successor custodian and by
delivering the custodial property to the successor
custodian.

(d) If a custodian is ineligible, dies, or becomes
incapacitated without having effectively designated a
successor and the minor has attained the age of 14 years,
the minor may designate as successor custodian, in the
manner prescribed in subdivision (b), an adult member
of the minor’s family, a conservator of the minor, or a
trust company. If the minor has not attained the age of
14 years or fails to act within 60 days after the ineligiblity,
death, or incapacity, the conservator of the minor
becomes successor custodian. If the minor has no
conservator or the conservator declines to act, the
transferor, the legal representative of the transferor or of
the custodian, an adult member of the minor’s family, or
any other interested person may petition the court to
designate a successor custodian.

(e) A custodian who declines to serve under
subdivision (a) or resigns under subdivision (c), or the
legal representative of a deceased or incapacitated
custodian, as soon as practicable, shall put the custodial
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property and records in the possession and control of the

successor custodian. The successor custodian by action

may enforce the obligation to deliver custodial property
and records and becomes responsible for each item as
received.

(f) A transferor, the legal representative of a
transferor, an adult member of the minor’s family, a
guardian of the person of the minor, the conservator of
the minor, or the minor if the minor has attained the age
of 14 years, may petition the court to remove the
custodian for cause and to designate a successor custodian
other than a transferor under Section 3904 or to require
the custodian to give appropriate bond.

(g) Upon the filing of a petition under subdivision (d)
or (f), the court shall grant an order, directed to the
persons and returnable on such notice as the court may
require, to show cause why the relief prayed for in the
petition should not be granted and, in due course, grant
such relief as the court finds to be in the best interests of
the minor.

Comment. Section 3918 is the same in substance as Section 18
of the Uniform Transfers to Minors Act with the addition of
subdivision (g). The section tracks but condenses former Civil
Code Section 1161 to provide that the custodian, or if the
custodian does not do so, the minor if the minor is 14, may
appoint the successor custodian, or failing that, that the guardian
of the estate of the minor or a court appointee shall serve. The
section also covers disclaimer of the office by designated or
successor custodians or by nominated future custodians who
decline to serve.

This Act broadens the category of persons the initial custodian
may designate as successor custodian from an adult member of
the minor’s family, the guardian of the minor, or a trust company
to any adult other than the donor or a trust company. However,
the minor’s designation remains limited to an adult member of
the minor’s family (expanded to include a spouse and a
stepparent, see subdivision (j) of Section 3901), the guardian of
the minor’s estate, or a trust company. Subdivision (g), which is
not contained in the Uniform Transfers to Minors Act, continues
subdivision (h) of former Civil Code Section 1161. See also
Sections 3905 (c), 3907 (c).
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§ 3919. Accounting by and determination of liability of
custodian

3919. (a) A minor who has attained the age of 14
years, the minor’s guardian of the person or legal
representative, an adult member of the minor’s family, a
transferor, or a transferor’s legal representative may
petition the court for any of the following:

(1) An accounting by the custodian or the custodian’s
legal representative.

(2) A determination of responsiblity, as between the
custodial property and the custodian personally, for
claims against the custodial property unless the
responsiblity has been adjudicated in an action under
Section 3917 to which the minor or the minor’s legal
representative was a party.

(b) A successor custodian may petition the court for an
accounting by the predecessor custodian. .

(c) The court, in a proceeding under this part or in any
other proceeding, may require or permit the custodian or
the custodian’s legal representative to account.

(d) If a custodian is removed under subdivision (f) of
Section 3918, the court shall require an accounting and
order delivery of the custodial property and records to
the successor custodian and the execution of all
instruments required for transfer of the custodial
property. .

(e) The right to petition for an accounting shall
continue for one year after the filing of a final accounting
by the custodian or the custodian’s legal representatlve
and dehvery of the custodial property to the minor or the
minor’s estate.

Comment. Section 3919 is the same as Section 19 of the
Uniform Transfers to Minors Act [with the addition of subdivision
(e)]. The section carries forward former Civil Code Section 1162,
but expands the class of parties who may require an accounting
by the custodian to include any person who made a transfer to
the custodian (or any such person’s legal representative), the
minor’s guardian of the person, and the successor custodian.

Subdivision (b) authorizes but does not obligate a successor
custodian to seek an accounting by the predecessor custodian.
Since the minor and other persons mentioned in subdivision (a)
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may also seek an accounting from the predecessor at any time,
it is anticipated that the exercise of this right by the successor
should be rare.

Subdivision (a) also gives the same parties (other than a
successor custodian) the right to seek recovery from the
custodian for loss or diminution of custodial property resulting
from successful claims by third persons under Section 3917,
unless that issue has already been adjudicated in an action under
that section to which the minor was a party.

Subdivisions (c¢) and (d) continue the substance of subdivision
(b) of former Civil Code Section 1162.

Subdivision (e) is not found in the Uniform Transfers to Minors
Act. This provision continues the second sentence of subdivision
(a) of former Civil Code Section 1162.

§ 3920. Termination of custodianship

3920. The custodian shall transfer in an appropriate
manner- the custodial property to the minor or to the
minor’s estate upon the earlier of the following:

(a) The minor’s attainment of 21 years of age with
respect to custodial property transferred under Section
3904 or 3905.

(b) The minor’s attainment of 18 years of age with
respect to custodial property transferred under Section
3906 or 3907. )

(¢) The minor’s death.

Comment. Section 3920 is the same in substance as Section 20
of the Uniform Transfers to Minors Act. It supersedes former
subdivision (d) of former Civil Code Section 1158.

Subdivision (a) raises the age of termination from 18 to 21
where the custodianship is created by a lifetime gift (see Section
3904) or by a transfer authorized by a will or trust (see Section
3905). Even though the statutory age of majority is 18, Section
3920 reverts to 21 for these transfers since most transferors who
specifically authorize a custodianship wish to preserve the
custodianship as long as possible. This is most likely to be the case,
for example, where the custodial property is intended to be
preserved and used to finance a college education. E.g., Sacks,
Inter Vivos and Testamentary Trusts, in Estate Planning for the
General Practitioner § 4.8, at 182-83 (Cal. Cont. Ed. Bar 1979)
(“A client may feel that a particular child at 18 does not have, or
will not have, sufficient maturity to manage a substantial gift,
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particularly when the client wishes to make the gift for a
particular purpose, e.g, education. A ... custodian under the
California Uniform Gifts to Minors Act must deliver the property
to the minor when he reaches 18 (CC § 1158(d)). Therefore, a
testamentary or inter vivos trust may be necessary to achieve the
client’s goals.”). Continuing the custodianship until age 21
permits the donor to avoid the expense of preparing a trust
instrument to create a trust that otherwise would be required in
order to retain the property under custodial management until
the young person reaches age 21.

Subdivision (b) retains the age of majority (18) as the age for
termination of the custodianship (1) where the custodianship is
created by a transfer from a guardianship estate, decedent’s
estate, or trust unless the transfer is made pursuant to authority
in a will or trust (see Section 3906) and (2) where the
custodianship is created by a transfer from other than an estate
or trust by a person who holds property of or owes a liquidated
debt to a minor (see Section 3907). These custodianships
terminate at the age of 18 because they are substitutes for a
guardianship that otherwise would terminate at that time (see
Section 1600).

Because property in a single custodianship may be
distributable at different times, separate accounting for custodial
property by source may be required. See Comment to Section
3910.

§ 3921. Venue

3921. Subject to the power of the court to transfer
actions and proceedings as provided in the Code of Civil
Procedure, a petition filed under this part shall be heard
and proceedings thereon held in the superior court in the
proper county, which shall be determined as follows:

(a) If the minor resides in this state, in either of the
following counties:

(1) Where the minor resides.

(2) Where the custodian resides.

(b) If the minor does not reside within this state,
any of the following counties:

(1) Where the transferor resides.

(2) Where the custodian resides.

(3) Where the estate of a deceased or legally
incapacitated custodian is being administered.

(4) Where a parent of the minor resides.
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" (¢) If the minor, the transferor, and any parent all do
not reside within this state, and no estate of a deceased
or legally mcapac1tated custodian is being admxmstered
within this state, in any county.

Comment. Section 3921 continues and expands the venue
provision of former Civil Code Section 1162.5. No comparable
provision is included in the Uniform Transfers to Minors Act.

The former provision is liberalized to add the county where
the custodian resides as a proper county, whether or not the
minor resides in this state. However, even where the custodian
resides in this state, the venue is proper in any county if neither
the minor, nor the transferor, nor any parent reside in this state,
and no estate of a deceased or legally incapacitated custodian is
being administered in this state.

§ 3922. Applicability

3922. This part applies to a transfer within the scope
of Section 3902 made on or after January 1, 1985, if either
of the following requirements is satisfied:

(a) The transfer purports to have been made under
the California Uniform Gifts to Minors Act.

(b) The instrument by which the transfer purports to
have been made uses in substance the designation “as
custodian under the Uniform Gifts to Minors Act” or “as
custodian under the Uniform Transfers to Minors Act” of
any other state, and the application of this part is
necessary to validate the transfer.

Comment. Section 3922 is the same as Section 21 of the
Uniform Transfers to Minors Act. No comparable provision was
included in former California law. The section has two purposes.
First, it operates as a “savings clause” to validate transfers made
after its effective date which mistakenly refer to the California
Uniform Gifts to Minors Act rather than to this Act. Second, it
validates transfers attempted under the Uniform Gifts to Minors
Act of another state which would not permit transfers from that
source or of property of that kind or under the Uniform Transfers
to Minors Act of another state with no nexus to the transaction,
provided in each case that California has a sufficient nexus to the
transaction under Section 3902.

§ 3923. Effect on existing custodianships

3923. (a) As used in this section, “California Uniform
Gifts to Minors Act” means former Article 4
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(commencing with Section 1154) of Chapter 3 of Title 4
of Part 4 of Division 2 of the Civil Code.

(b) Any transfer of custodial property as now defined
in this part made before January 1, 1985, is validated
notwithstanding that there was no specific authority in
the California Uniform Gifts to Minors Act for the
coverage of custodial property of that kind or for a
trarésfer from that source at the time the transfer was
made. '

(c) This part applies to all transfers made before
January 1, 1985, in a manner and form prescribed in the
California Uniform Gifts to Minors Act, except insofar as
the application impairs constitutionally vested rights or
extends the duration of custodianships in existence on
December 31, 1984. Sections 3901 and 3920 with respect
to the age of a minor for whom custodial property is held
under this part do not apply to custodial property held in
a custodianship that terminated because of the minor’s
attainment of the age of 18 years after March 7, 1973, and
before January 1, 1985.

(d) To the extent that this part, by virtue of
subdivision (c), does not apply to tranfers made in a
manner prescribed in the California Uniform Gifts to
Minors Act or to the powers, duties, and immunities
conferred by transfers in that manner upon custodians
and persons dealing with custodians, the repeal of the
California Uniform Gifts to Minors Act does not. affect
those transfers or those powers, duties, and immunities.

Comment. Subdivision (b) of Section 3923 is the same as
subsection (a) of Section 22 of the Uniform Transfers to Minors
Act. This subdivision attempts to validate any transfer of
custodial property made before the effective date of this part
notwithstanding that there was no specific authority in California
law for the coverage of custodial property of that kind or for a
transfer from that source at the time the transfer was made. The
subdivision would, for example, validate a transfer from an inter
vivos trust by a trustee to a custodianship pursuant to an express
provision in the trust instrument giving the trustee that
authority. It was not clear under prior law that such a transfer

created a valid custodianship.
The first sentence of subdivision (c) is the same as subsection
(b) of Section 22 of the Uniform Transfers to Minors Act. This
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sentence makes this part apply to all transfers made before its
effective date in the manner and form prescribed in the
California Uniform Gifts to Minors Act, except insofar as the
application impairs constitutionally vested rights or extends the
duration of custodianships in existence on the effective date of
this part. This provision avoids having two bodies of law in
force—one applicable to prior custodianships and the other to
custodianships created under this part—for 18 more years until
all custodianships created under the California Uniform Gifts to
Minors Act have terminated. The second sentence of subdivision
(c) is the same in substance as subsection (c) of Section 22 of the
Uniform Transfers to Minors Act. Its purpose is to avoid
resurrecting custodianships for persons not yet 21 which
terminated during the period that the age of 18 governed
termination.

Subdivision (d) is the same as the second sentence of Section
27 of the Uniform Transfers to Minors Act. It preserves prior law
for matters not governed by this part.

§ 3924. Uniformity of application and construction

3924. This part shall be applied and construed to
effectuate its general purpose to make uniform the law
with respect to the subject of this part among states
enacting it.

Comment. Section 3924 is the same as Section 23 of the

Uniform Transfers to Minors Act and is a standard provision
included in Uniform Acts.

§ 3925. Method cumulative

3925. This part shall not be construed as providing an
exclusive method for making gifts or other transfers to
minors.

Comment. Section 3925 continues the substance of
subdivision (b) of former Civil Code Section 1163. No
comparable provision is found in the Uniform Transfers to
Minors Act.

Heading for Chapter 9 (commencing with Section 6340) of
Part 1 of Division 1 of the Probate Code (amended)

SEC. 9.5. The heading of Chapter 9 (commencing
with Section 6340) of Part 1 of Division 1 of the Probate
Code is amended to read:
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CHAPTER 9. DEVISE SUBJECT TO CALIFORNIA
UNIFORM G#=¥s TRANSFERS TO MINORS ACT

Probate Code § 6340 (repealed). Devises to minors under
California Uniform Gifts to Minors Act

SEC.10. Section 6340 of the Probate Code is repealed.
6346: A testator may deﬂse seeurities; money; life or

Seehea%&}ef@hapterSeffF&lelefP&rtlewamea
2 of the Givil Gede; to & person whe is & miner as proevided
in this ehapter-
Comment. Section 6340 is superseded by Sections 3903 and
3905.

Probate Code § 6341 (amended). Devises to minors under
California Uniform Gifts to Minors Act or California
Uniform Transfers to Minors Act

SEC.11. Section 6341 of the Probate Code is amended
to read:

6341. If a testator’s will provides that devised
property shall be paid or delivered or transferred to a
custodian subject to the California Uniform Gifts to
Minors Act; et or the California Uniform Transfers to
Minors Act:

(a) All of the provisions of thet aet the California
Uniform Transfers to Minors Act, Part 9 (commencing
with Section 3900) of Division 4, mcludmg, but not
limited to, the definitions and the prov1s10ns concerning
powers, rights, and immunities contained in that act, are
applicable to the devise during the period prior to
distribution of the property.

(b) Unless the will clearly requires otherwise, if the
person named as the minor for whose benefit the
property is held attains the age of 21 years prior to the
order of distribution, the devise shall be deemed to be a
direct devise to the person named as the minor for whose
benefit the property was to be held.
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(c¢) The executor or administrator of the testator’s
estate, upon entry of an order for distribution, shall make
distribution pursuant to the order for distribution by
transferring the devised property in the form and
manner provided by the California Uniform Transfers to
Minors Act. -

(d) If a vacancy in the custodianship exists prior to full
distribution of the devised property by the executor or
administrator, a successor custodian shall be appointed
for any undistributed property in the manner provided
by the California Uniform Transfers to Minors Act.

Comment. The introductory clause of Section 6341 is revised
so that Section 6341 will apply whether the testator’s will refers
to the California Uniform Transfers to Minors Act or to the
superseded California Uniform Gifts to Minors Act. This avoids
the requirement that the will be modified to refer to the new
Act.

Subdivision (a) is revised to make the California Uniform
Transfers to Minors Act applicable to a devise to a minor that the
will makes subject to either the old or the new Uniform Act.

Subdivision (b) continues the substance of former Section 6343
but the age has been raised from 18 to 21 to conform to the
California Uniform Transfers to Minors Act. See Section 3920(a).

Subdivision (c) continues the substance of former Section
6344. Subdivision (d) continues the substance of former Section
6346.

Probate Code § 6342 (repealed). Designation of custodian

SEC. 12. Section 6342 of the Probate Code is repealed.
6348 The devise under this ehapter shall be made te
& designated adult person or a trust ecompany qualified te
debusmessmthmstetemt—hthewerds—msabstaaee—-as
eustedian for {name of miner) under the Gahferma-
Uniferm Gifis to Miners Aet= Failure to name e qualified
eustodian dees net invalidate the devise as a dewise
permitted by this ehapter: A veriation in the wording of
the devise from the weording set forth in this seetion shall
be disregarded if the testator’s intent to make e devise
pursuant to this chapter appears from the will as & whele

or from the werding of the devise:
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Comment. Former Section 6342 is omitted as unnecessary
because the manner of making transfers to a custodian for the
benefit of a minor and designating custodians is comprehensively
covered by the California Uniform Transfers to Minors Act. See
Sections 3903, 3905, 3906, 3909, 3911, and 3918.

Probate Code § 6343 (repealed). Noncomplying devise;
devise to adult

SEC. 13. Section 6343 of the Probate Code is repealed.
6343: Unless the will elearly requires etherwise; &
devise which dees not comply with the previsiens of
Seeboas%%and&!&erademeteapersenwhe
beeomnes an adult prier to the erder for distribution; shell
be deemed to beadareetdemetethepersenn&medas
the miner for whom the property was to be held:
Comment. The portion of former Section 6343 that related to
a devise to a person who becomes an adult prior to the order for
distribution is superseded by subdivision (b) of Section 6341. See
the Comment to that section. The remainder of the section is
unnecessary in view of Sections 3903, 3911, and 3918 and other
provisions of the California Uniform Transfers to Minors Act.

Probate Code § 6344 (repealed). Distribution of property

SEC. 14. Section 6344 of the Probate Code is repealed.

634X Hatesteterprevidesferedeﬁsetebepeider
delivered a3 provided in this chapter; the exeeuter or
administrator of the testater’s estate; upen entry of an
erder for distribution; shall meke distribution pursuant teo
the erder for distribution by trensferring the devised
property in the form and manner provided by the
GCalifernia Uniform Gifts to Miners Aek

Comment. The substance of former Section 6344 is continued
in subdivision (c) of Section 6341.

Probate Code § 6346 (repealed). Vacancy in custodianship

SEC. 15. Section 6346 of tlie Probate Code is repealed.
6346: I a vaecaney in the eustedianship exists prior te
ful}énstnbuhenefthedewsedprepeﬂybykheexeeutor

by the Galifernia Uniferm Gifts to Minors Aet:
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Comment. The substance of former Section 6346 is continued
in subdivision (d) of Section 6341.

Probate Code § 6348 (amended). Jurisdiction of court

SEC.16. Section 6348 of the Probate Code is amended
to read:

6348. Until distribution of the property pursuant to an
order for distribution is completed, the court in which
administration of the estate of the testator is pending has
exclusive jurisdiction over all proceedings and matters
concerning undistributed property, including, but not
limited to, the appointment, declination, resignation,
removal, bonding, and compensation of, and the delivery
or transfer of the undistributed property to, a custodian.
After distribution of any property is completed, the court
has no further jurisdiction over the distributed property
and the property shall be held subject to the California
Uniform Gifts Transfers to Minors Act in the same
manner a3 i it had been a lifetime gift.

Comment. Section 6348 is amended to substitute a reference
to the California Uniform Transfers to Minors Act in place of the
reference to the superseded California Uniform Gifts to Minors
Act and to delete the phrase “in the same manner as if it had
been a lifetime gift.” The omitted phrase is unnecessary since the
new Uniform Act covers gifts made by will.

Probate Code § 6349 (amended). Alternative method

SEC.17. Section 6349 of the Probate Code is amended
to read:

6349. (a) This chapter shall not be construed as
providing an exclusive method for making devises to or
for the benefit of minors.

(b) Nothing in this chapter limits any provision of the
California Uniform Transfers to Minors Act, Part 9
(commencing with Section 3900) of Division 4.

Comment. Subdivision (b) is added to Section 6349 to make

clear that nothing in this chapter limits the California Uniform
Transfers to Minors Act. See, e.g., Section 3906 (transfer to
custodian by executor or administrator in the absence of a will or
under a will that does not contain an authorization to do so).






DISPOSITION OF EXISTING SECTIONS
OF CALIFORNIA UNIFORM GIFTS TO
MINORS ACT

§ 1154 (repealed). Transitional provision

Comment. Former Section 1154 is not continued. The California Gifts of Securities to
Minors Act was repealed in 1959, so all minors for whom a custodianship was created
under that act have reached majority.

§ 1155 (repealed). Definitions
Comment. Former Section 1155 is superseded by Probate Code Section 3901.

§ 1156 (repealed). Manner of making gifts

Comment. Subdivision (a) of former Section 1156 is superseded by Probate Code
Section 3904 and by subdivisions (a) and (b) of Probate Code Section 3909. Subdivision
(b) of former Section 1156 is continued in the first sentence of Probate Code Section 3910.
Subdivision (c) of former Section 1156 is superseded by subdivision (c) of Probate Code
Section 3909 and by subdivision (a) of Probate Code Section 3911.

§ 1157 (repealed). Effect of gift

Comment. Subdivision (a) of former Section 1157 is superseded by subdivision (b) of
Probate Code Section 3911. Subdivision (b) of former Section 1157 is continued in
substance in subdivision (c¢) of Probate Code Section 3911.

§ 1158 (repealed). Powers and duties of custodian

Comment. Subdivision (a) of former Section 1158 is superseded by subdivision (a) of
Probate Code Section 3912. Subdivisions (b) and (c¢) of former Section 1158 are
superseded by subdivisions (a) and (b) respectively of Probate Code Section 3914.
Subdivision (d) of former Section 1158 is superseded by Probate Code Section 3920.
Subdivision (e) of former Section 1158 is superseded by subdivision (b) of Probate Code
Section 3912. Subdivision (f) of former Section 1158 is superseded by subdivision (a) of
Probate Code Section 3913. Subdivision (g) of former Section 1138 is superseded by
subdivision (d) of Probate Code Section 3912. Subdivision (h) of former Section 1158 is
continued in subdivision (e) of Probate Code Section 3912. Subdivision (i) of former
Section 1158 is superseded by subdivision (a) of Probate Code Section 3913. Subdivision

(j) of former Section 1158 is superseded by subdivision (c) of Probate Code Section 3912
and by subdivision (a) of Probate Code Section 3913.

§ 1158.5 (repealed). Election by donor-custodian of alternate powers and duties

Comment. Former Section 1158.5 is continued in subdivision (d) of Probate Code
Section 3914.

§ 1159 (repealed). Compensation
Comment. Former Section 1159 is superseded by Probate Code Section 3915.

§ 1160 (repealed). No duty of inquiry by third person
Comment. Former Section 1160 is superseded by Probate Code Section 3916.

§ 1161 (repealed). Successor custodian
Comment. Former Section 1161 is superseded by Probate Code Section 3918.

§ 1162 (repealed). Accounting by custodian
Comment. Former Section 1162 is superseded by Probate Code Section 3919.

(685)
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§ 1162.5 (repealed). Venue
Comment. Former Section 1162.5 is continued in Probate Code Section 3921.

§ 1163 (repealed). Construction of article

Comment. Subdivision (a) of former Section 1163 is continued in substance in Probate
Code Section 3924. Subdivision (b) of former Section 1163 is continued in substance in
Probate Code Section 3925.

§ 1164 (repealed). Citation of article
Comment. Former Section 1164 is superseded by Probate Code Section 3900.

§ 1165 (repealed). Severability

Comment. Former Section 1165 is not continued in the California Uniform Transfers
to Minors Act (Prob. Code §§ 3900-3925), since severability is governed by a general
provision in the Probate Code. See Prob. Code § 11.
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