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NOTE 
This recommendation includes an explanatory Comment 

to each section of the recommended legislation. The 
Comments are written as if the legislation were enacted 
since their primary purpose is to explain the law as it would 
exist (if enacted) to those who will have occasion to use it 
after it is in effect. 
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September 27, 1982 

To: THE HONORABLE EDMUND G. BROWN JR. 
Governor of California and 
THE LEGISLATURE OF CALIFORNIA 

By Resolution Chapter 37 of the Statutes of 1980, the 
Legislature directed the Law Revision Commission to study the 
California Probate Code and to consider whether any provisions 
of the Uniform Probate Code should be enacted in California. 

The Commission recommends that provisions permitting the 
appointment of a conservator of the estate for a missing person 
be substituted for the existing provisions for the appointment of 
a trustee to protect and manage the property of a person misSing 
for more than 90 days. If this substitution is made, the detailed 
provisions of the guardianship-conservatorship law (which 
govern all aspects of the management of the estate) will apply. 
These provisions will replace the incomplete and inadequate 
provisions that now govern the trustee's management of the 
estate. 

The Commission also recommends that the existing provisions 
for probate of the estate of a missing person be modernized. The 
length of the absence that gives rise to the presumption of death 
should be lowered from seven to five years. The normal 
provisions governing administration of estates of decedents 
should apply but should be supplemented by special provisions 
protecting the rights of a missing person who reappears. 

(107) 

Respectfully submitted, 

ROBERTJ.BERTON 
Chairperson 





RECOMMENDATION 

relating to 

MISSING PERSONS 

Introduction 
A person may disappear and leave property that needs to 

be managed and protected. Ultimately, if the missing 
person does not reappear, his or her estate is distributed to 
those persons who would receive it if the missing person 
were dead. The Commission has reviewed the existing law 
that applies in these situations, and this recommendation is 
the result. 

Protection of Property of Missing Person 
Existing law provides for appointment of a trustee to 

protect and manage the property of a person missing for 
more than 90 days.l The Commission recommends that the 
existing provisions be replaced by provisions permitting the 
appointment of a conservator of the estate for a missing 
person.2 

A conservatorship is the mechanism now used where a 
person is "substantially unable to manage his or her own 
financial resources" by reason of mental incapacity.3 A 
conservatorship is an equally appropriate mechanism 
where the inability to manage one's financial affairs is due 
to physical absence. The conservatorship provisions are 
detailed and will cover all aspects of the management of the 
estate of the missing person.4 Use of a conservatorship for 
1 Prob. Code §§ 260-272. These provisions fall into the class of statutes where 

management of the missing person's property is based on the assumption that the 
missing person is still living. See Jalet, Mysterious Disappesrance: The Presumption 
of Death and the Administration of the Estates of Missing Persons or Absentees, 54 
Iowa L. Rev. 177, 226-27, 231-36 (1968). Such statutes have been upheld against 
constitutional challenges on the basis of the need to preserve the missing person's 
property during his or her absence and to protect the interests of the missing person's 
dependents. See Day v. Metropolitan Life Ins. Co., 11 Cal. App.2d 681, 54 P.2d 502 
(1936) . 

t In the case of a missing minor, a guardian can be appointed pursuant to Probate Code 
Section 1514. 

3 Prob. Code § 1801. 
4 See Prob. Code §§ 2400-2644. In contrast, the provisions governing the trustee's 

management of the estate of a missing person are incomplete and inadequate. See 
Prob. Code §§ 265, <JiJT-<JJi9. 

(109) 
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the estate of a missing person has precedent in existing 
statutory provisions which allow a conservatorship for one 
class of missing person-the u absentee,"5 

Under existing law, a person must be missing for at least 
90 days before a trustee may be appointed; and a trustee 
may be appointed only for a missing person who is a 
resident of this state.6 However, it is the practice to appoint 
a temporary conservator in a case where the person has not 
yet been missing for 90 days or where the missing person 
is a nonresident.7 The recommended legislation follows 
existing practice and permits the filing of a petition for the 
appointment of a conservator of the estate for a missing 
person without the requirement that the person have been 
missing for 90 days or that the missing person be a resident 
of this state. This permits the use of the procedure where 
there is an immediate need for the protection and 
management of the missing person's property,S and 
provides a more adequate procedure for the protection and 
management of the property of a missing nonresident.9 

Administration of Estate of Person Presumed Dead 
Existing law provides for the administration of the estate 

of a person missing for seven years as though the person 
were dead.lO Although the seven-year period is the same as 
the common law presumption of death, technically the 
presumption is not conclusive at that time. Thus, property 
in the estate of a missing person may not be distributed 
until one year after the appointment and qualification of 
the executor or administrator.ll And, the distributee must 

5 See Prob. Code § 1803. An "absentee" is a member of the armed forces or a federal 
employee who is missing. See Prob. Code § 1403. For special provisions applicable 
where the proposed conservatee is an "absentee," see Prob. Code §§ 1840-1844. See 
also Prob. Code §§ 1813, 1864. 

6 Prob. Code § 260. 
7 See 3]. Goddard, Probate Court Practice § 1921 (2d ed. 1977); S. Ross, L. Pruett, & 

M. Levine, California Conservatorships Supplement § 3.24, at 46 (Cal. Cont. Ed. Bar 
1981). 

8 Under the general provisions of the guardianship-conservatorship law, a temporary 
guardian or conservator may be appointed in an appropriate case pending the 
appointment of a permanent conservator. See Prob. Code §§ 2250 (petition for 
appointment of temporary guardian or conservator), 2252 (powers and duties of 
temporary guardian or conservator). 

9 See note 4 supra. 
10 Prob. Code §§ 280-294. 
11 Prob. Code §§ 285, 286. 



MISSING PERSONS 111 

give a bond in favor of the missing person if the distribution 
is made within three years after the appointment and 
qualification of the executor or administrator unless the 
person has been missing for more than 10 years at the time 
of filing the getition for appointment of an administrator or 
for probate. 2 Only after final distribution and at least 10 
years after the missing person disappeared is the statute of 
limitations deemed to have run against all claimants.13 

The Commission recommends that this scheme be 
revised with a view toward shortening the time limits and 
simplifying the procedure. Specifically, the Commission 
recommends the following: 

(1) The length of the absence that gives rise to the 
presumption of death should be lowered from seven to five 
years.14 The five-year missing period is consistent with the 
period provided in the Uniform Probate Codel5 and with 
the general trend in states that have considered this area of 
the law in recent years.16 

.. Prob. Code §§ 286, 29l. 
13 Prob. Code § 292. 

14 The recommended legislation also makes clear that the court must be satisfied there 
has been a diligent search or inquiry in an effort to explain the missing person's 
absence before the five-year presumption of death applies. This is drawn from 
Uniform Probate Code § 1-107(3) (1977). Under the recommended provision the 
person's death is presumed to have occurred at the end of the five-year period unless 
there is sufficient evidence for determining an earlier date of death. Existing law 
follows the majority or "English" rule that there is no presumption as to the time of 
death, but only as to the net of death. See Jalet, Mysterious DissppelUlll1ce: The 
Presumption of Death and the Administration of the Esbltes of Missing Persons or 
Absentees, 54 IowaL. Rev. 177,189 (1968); Roca, WbenDid UlyssesDieor Mysterious 
Disappearances and Life Insurance, 23 Ceo. Wash. L. Rev. 172, 188-89 (1954). 

The recommended legislation also revises the general presumption of death in 
Section 661 of the Evidence Code to adopt the five-year missing period. The 
Evidence Code provision applies in nonprobate situations, most importantly in cases 
involving insurance and also in determining survivorship in joint tenancies. The 
duration of absence should be the same for probate and nonprobate situations. The 
substitution of a five-year missing period for the existing seven-year period would 
merely reduce the period b·.lt would otherwise have no effect on the case law 
interpreting Section 661. 

IS See Uniform Probate Code § 1-107(3) (1977). An earlier uniform act, which was not 
well received, provided that the issue of death of a missing person is to be decided 
as a question of fact based on the evidence and not on the basis of any particular 
period of absence. See Uniform Absence as Evidence of Death and Absentees' 
Property Act § 1 (1939). 

18 At least 14 states provide a five-year period, some of them independently of the 
Uniform Probate Code. Minnesota has adopted a four-year period. There is 
precedent for the five-year period in California since that is the period of absence 
applicable in bigamy situations. See Civil Code §§ 4401 (2), 4425 (b). In its study of 
the Uniform Probate Code, the State Bar concluded that "there appears to be no 
objection to the five year period provided under the Upe." State Bar of California. 
The Uniform Probate Code: Analysis and Critique 7 (1973). 
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(2) The normal provisions governing administration of 
estates should be applicable once the five-year missing 
period has run. 

(3) The rights of the missing person should be protected 
by permitting a missing person who reappears to recover 
his or her estate remaining in the hands of the personal 
representative.17 

(4) The statutory scheme outlined above should replace 
the existing provisions that prevent distribution in the first 
year after appointment and qualification of the personal 
representative and that require the distributee to give a 
bond in a case where the distribution is to be made within 
three years after the filing of the petition for the 
appointment of an administrator or for probate. 

Proposed Legislation 
The Commission's recommendations would be 

effectuated by enactment of the following measure: 

An act to amend Section 667 of the Evidence Code, to 
amend Section 8627 of the Health and Safety Code, to 
amend Sections 3700 and 3703 of, to amend the heading of 
Chapter 5 (commencing with Section 37(0) of Part 8 of 
Division 4 of, to add Sections 1461.7 and 1804 to, to add 
Chapter 23 (commencing with Section 13(0) to Division 3 
of, to add Article 5 (commencing with Section 1845) to 
Chapter 1 of Part 3 of Division 4 of, to add a heading 
immediately preceeding Section 3700 of, to add a heading 
immediately preceding Section 3701 of, to add Article 3 
(commencing with Section 3710) and Article 4 
(commencing with Section 3720) to Chapter 5 of Part 8 of 
Division 4 of, and to repeal Division 2a (commencing with 
Section 260) of, the Probate Code, relating to missing 
persons. 

The people of the State of California do enact as follows: 

Evidence Code § 667 (amended). Presumption of death 
SECTION 1. Section 667 of the Evidence Code is 

amended to read: 
11 Compare Uniform Probate Code § 3-412(5) (1977). 
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667. A person not heard from in se'left five years is 
presumed to be dead. 

Comment. Section 667 is amended to adopt a five-year 
missing period. This period is consistent with Probate Code 
Section 1301 (administration of estates of persons missing five 
years) and Civil Code Sections 4401(2), 4425(b) (five-year 
absence in bigamy situations). Except for the change in the 
duration of the missing period from seven to five years, the 
amendment of Section 667 has no effect on the case law 
interpreting this section. 

Health & Safety Code § 8627 (technical 
amendment). Cemetery property 

SEC. 2. Section 8627 of the Health and Safety Code is 
amended to read: 

8627. Cemetery property held in joint tenancy is 
exempt from the provisions of the ~ ei QYiI Pp8ee8twe 
Probate Code relating to proceedings for establishing the 
fact of death of a person whose death affects title to real 
property. 

Comment. Section 8627 is amended to reflect the fact that 
the provisions referred to in the section are found in the Probate 
Code. 

Probate Code §§ 260-295.4 (repealed). Administration of 
estates of missing persons 

SEC. 3. Division 2a (commencing with Section 260) of 
the Probate Code is repealed. 

Comment. Chapter 1 (commencing with Section 260) of 
Division 2a, relating to a trustee for the estate of a person missing 
over 90 days, is superseded by the provisions of 
guardianship-conservatorship law that provide for the 
appointment of a conservator of the estate to administer the 
estate of a missing person. See Sections 1461.7, 1804, 1845-1849.5. 

Chapter 2 (commencing with Section 280), relating to the 
administration of the estate of a person missing over seven years, 
is superseded by Chapter 23 (commencing with Section 13(0) of 
Division 3. 

Chapter 3 (commencing with Section 295), relating to the 
administration of estates of missing federal employees or 
members of the armed forces, is superseded by provisions of 
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Division 4 that provide for the management and disposition of 
the missing person's property without a court proceeding. See 
Sections 3700 and 3710-3720. 

Probate Code §§ 1300-1309 (added). Administration of 
estates of missing persons presumed dead 

SEC. 4. Chapter 23 (commencing with Section 1300) is 
added to Division 3 of the Probate Code, to read: 

CHAPTER 23. ADMINISTRATION OF ESTATES OF 
MISSING PERSONS PRESUMED DEAD 

§ 1300. Missing person defined 
1300. As used in this chapter, unless the provision or 

context otherwise requires, "missing person" means a 
person who is presumed to be dead under Section 130l. 

Comment. Section 1300, which permits use of the phrase 
"missing person" for convenient reference, continues the 
terminology of former Section 280. 

§ 1301. Presumption of death for purposes of 
administration 

130l. In proceedings under this division, a person who 
is absent for a continuous period of five years, during which 
time the person has not been heard from, and whose 
absence is not satisfactorily explained after diligent search 
or inquiry, is presumed to be dead. The person's death is 
presumed to have occurred at the end of the period unless 
there is sufficient evidence to establish that death occurred 
earlier. 

Comment. The first sentence of Section 1301 supersedes a 
portion of former Section 280 (person deemed missing person if 
absent for seven years). The second sentence is new. Section 1301 
is the same in substance as Uniform Probate Code Section 
1-107 (3). See also Evid. Code §§ 667 (general presumption of 
death), 1282 (finding of presumed death by federal employee) . 

§ 1302. Manner of administration and distribution of 
missing person's estate 

1302. The estate of a missing person may be 
administered and distributed, as though the person were 
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dead, in the manner provided generally for the 
administration and distribution of estates of deceased 
persons, subject to the provisions of t~s chapter. 

Comment. Section 1302 continues the substance of a portion 
of former Section 280 and supersedes former Sections 285, 286, 
and 294. See also Section 1308 (recovery of property by missing 
person upon reappearance). 

§ 1303. Jurisdiction of court 
1303. (a) If the missing person was a resident of this 

state at the time of the person's disappearance, the superior 
court of the county of the person's last known place of 
residence has jurisdiction for the purposes of this chapter. 

(b) If the missing person was a nonresident of this state 
at the time of the person's disappearance, the superior 
court of any county where any real property of the missing 
person is located, or of the county where any personal 
property is located if there is no real property in this state, 
has jurisdiction for the purposes of this chapter. 

Comment. Section 1303 continues a portion of former Section 
281. 

§ 1304. Petition for administration or probate 
1304. (a) A petition may be filed in the court having 

jurisdiction under Section 1303 for the administration of the 
estate or the probate of the last will, as the case may be, of 
a missing person. 

(b) The petition may be filed by anyone or more of the 
following: 

(1) The spouse or a member of the family of the missing 
person. 

(2) A person interested in the estate of the missing 
person. 

(3) A friend of the missing person. 
(c) In addition to the matters otherwise required in a 

petition for administration or probate, the petition shall 
state all of the following: 

(1) The last known place of residence of the missing 
person. 



116 MISSING PERSONS 

(2) The time of the person's disappearance. 
(3) That the missing person has not been heard from by 

the persons most likely to hear (naming them and their 
relationship to the missing person) for a period of five years 
and the whereabouts of the missing person is unknown to 
those persons and to the petitioner. 

(4) A description of any search or inquiry made 
concerning the whereabouts of the missing person. 

(d) The petition shall be verified to the best knowledge 
and belief of the petitioner. 

Comment. Section 1304 supersedes a portion of former 
Section 282. Pursuant to subdivision (c) and Section 1302, the 
general requirements for a petition for probate (see Section 326) 
or a petition for letters of administration (see Section 440) are 
applicable. 

§ 1305. Time for hearing; notice of hearing 
1305. (a) When the petition is filed, the clerk of the 

court shall set the petition for hearing by the court on a day 
not less than three months from the date of filing. 

(b) Notice of hearing on the petition shall be published 
in the form of similar notices of hearing in the 
administration of estates of deceased persons, pursuant to 
Section 6064 of the Government Code, the first publication 
to be at least three calendar months prior to the day set for 
the hearing. 

(c) Within 20 days after the filing of the petition, notice 
of the hearing on the petition shall be: 

( 1) Served on the persons listed in Section 328 in the 
manner prescribed in that section. 

(2) Sent by registered mail to the missing person at his 
or her last known address. 

(d) Proof of such publication, service, and mailing shall 
be filed at or prior to the hearing. 

Comment. Subdivision (a) of Section 1305 continues a 
portion of former Section 282. The remainder of Section 1305 
supersedes former Section 283. See also Section 5 (certified mail 
equivalent of registered mail). 

§ 1306. Determination whether person is person 
presumed to be dead; search for missing person 

1306. (a) At the hearing, the court shall determine 
whether the alleged missing person is a person who is 
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presumed to be dead under Section 1301. In addition to the 
testimony at the hearing, the court may receive in evidence 
and consider the affidavits and depositions of persons likely 
to have heard from or know the whereabouts of the alleged 
missing person. 

(b) If the court is not satisfied that a diligent search or 
inquiry has been made for the missing person, the court 
may order the petitioner to conduct a reasonably diligent 
search and to report the results of the search. The court may 
order the search to be made in any manner that seems 
advisable, including any or all of the following methods: 

(1) Inserting in one or more suitable periodicals a notice 
requesting information from any person having knowledge 
of the whereabouts of the missing person. 

(2) Notifying law enforcement officials and public 
welfare agencies in appropriate locations of the 
disappearance of the missing person. 

(3) Engaging the services of an investigator. 
(c) The costs of any search ordered by the court 

pursuant to subdivision (b) shall be paid by the petitioner 
if there is no administration or by the estate of the decedent 
if there is administration. 

Comment. Subdivision (a) of Section 1306 is drawn from the 
last sentence of former Section 284. Subdivisions (b) and (c) are 
drawn from subdivision (b) of Section 3-403 of the Uniform 
Probate Code. 

§ 1307. Appointment of executor or administrator and 
determination of date of disappearance 

1307. If the court finds that the alleged missing person 
is a person presumed to be dead under Section 1301, the 
court shall do both of the following: 

(a) Appoint an executor or administrator for the estate 
of the missing person in the manner provided for the 
estates of deceased persons. 

(b) Determine the date of the missing person's death. 
Comment. Section 1307 continues the substance of a portion 

of former S~ction 284. See also Sections 1301 (death presumed at 
end of five-year period unless sufficient evidence of earlier 
death), 1302 (manner of administration and distribution). 
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§ 1308. Recovery of property by missing person upon 
reappearance 

1308. If the missing person reappears, the missing 
person may recover property of the missing person's estate 
in the hands of the executor or administrator. No action for 
recovery may be brought against a distributee of the 
property. 

Comment. Section 1308 supersedes former Sections 'll37 -290 
and a portion of former Section 292. 

§ 1309. Application of chapter 
1309. (a) This chapter applies only to cases where a 

petition is filed under Section 1304 after December 31, 1983. 
If a petition is filed under Section 1304 after December 31, 
1983, the required period of absence of the alleged missing 
person may include a period of absence that commenced to 
run before that date. 

(b) This chapter does not apply to any proceeding under 
former Sections 280 to 294, inclusive, that is pending on 
December 31, 1983, and the law that applies to such 
proceeding on December 31, 1983, shall continue to apply 
after that date. 

Comment. Section 1309 is drawn in part from former Section 
293. 

Probate Code § 1461.7 (added). Notice of hearing on 
petition, report, or account where conservatee is a 
missing person 

SEC. 5. Section 1461.7 is added to the Probate Code, to 
read: 

1461.7. Unless the court for good cause dispenses with 
such notice, notice of the time and place of the hearing on 
a petition, report, or account, together with a copy of the 
petition, report, or account, shall be given to the same 
persons who are required to be given notice under Section 
2581 for the period and in the manner provided in this 
chapter if both of the following conditions exist: 

(a) A conservator of the estate has been appointed 
under Article 5 (commencing with Section 1845) of 
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Chapter 1 of Part 3 for a person who is missing and whose 
whereabouts is unknown. 

(b) The petition, report, or account is filed in the 
conservatorship proceeding under anyone or more of the 
following provisions: 

(1) Section 1861 or 2423. 
(2) Article 7 (commencing with Section 2540) of 

Chapter 6 of Part 4. 
(3) Section 2570, 2571, 2580, 2592, or 2620. 
(4) Chapter 8 (commencing with Section 2640) of Part 

4. 
(5) Chapter 9.5 (commencing with Section 2670) of Part 

4. 
(6) Chapter 3 (commencing with Section 3100) of Part 

6. 
Comment. Section 1461.7 supersedes portions of former 

Section 268 which provided for giving notice of hearings on 
certain estate manageII!ent matters to persons who had an 
interest in the estate of a missing person for whom a trustee had 
been appointed. Section 1461.7 adopts by reference Section 2581 
(notice to persons known to the petitioner to have a possible 
interest in the conservatee's estate if the conservatee were 
dead). The listing of the petitions, reports, and accounts to which 
Section 1461.7 applies is drawn from Sections 1461 and 1461.5. 

Probate Code § 1804 (added). Conservator of estate of 
missing person 

SEC. 6. Section 1804 is added to the Probate Code, to 
read: 

1804. Subject to Section 1800, a conservator of the estate 
may be appointed for a person who is missing and whose 
whereabouts is unknown. 

Comment. Section 1804 is a new provision that supersedes 
the former procedure for appointing a trustee for the property 
of a missing person. See former Sections 260-272 and the 
Comment thereto. For special provisions applicable where the 
proposed conservatee is a missing person, see Article 5 
(commencing with Section 1845). See also Section 1461.7 (notice 
of hearing on petition, report, or account). If a minor is a missing 
person, a guardianship of the estate may be established for the 
minor. See Section 1514 (guardian may be appointed if it appears 
necessary or convenient). 
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Probate Code §§ 1845·1849.5 (added). Special provisions 
applicable where proposed conservatee is a missing 
person 

SEC. 7. Article 5 (commencing with Section 1845) is 
added to Chapter 1 of Part 3 of Division 4 of the Probate 
Code, to read: 

Article 5. Special Provisions Applicable Where 
Proposed Conservatee is a Missing Person 

§ 1845. Appointment of a conservator for missing person; 
procedure 

1845. (a) Except as otherwise provided in this article, a 
conservator of the estate of a person who is missing and 
whose whereabouts is unknown shall be appointed as 
provided in Article 3 (commencing with Section 1820). 

(b) This article does not apply where the proposed 
conservatee is an absentee as defined in Section 1403. 

Comment. Subdivision (a) of Section 1845 is comparable to 
Section 1840 (conservatee who is an "absentee"). The 
appointment of a conservator is governed by other provisions 
where the proposed conservatee is an absentee as defined in 
Section 1403. See Article 4 (commencing with Section 1840). 

§ 1846. Petition; additional contents 
1846. In addition to the other required contents of the 

petition, if the proposed conservatee is a person who is 
missing and whose whereabouts is unknown, the petition 
shall state all of the following: 

(a) The proposed conservatee owns or is entitled to the 
possession of real or personal property situated in this state. 

(b) The proposed conservatee is nllssing and his or her 
whereabouts is unknown. 

(c) The estate of the proposed conservatee requires 
attention, supervision, and care. 

Comment. Section 1846 supersedes a portion of former 
Section 260 (appointment of trustee of estate of missing person) . 
Section 1846 continues the substance of the standard for 
appointment of a trustee under former Section 260 with two 
changes: First, the requirement of former Section 260 that the 
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missing person be a resident of California is not continued. This 
omission permits the appointment of a conservator of the estate 
of a missing person who is a nonresident but who has property 
in California that requires the attention, supervision, and care of 
a conservator. Second, the requirement of former Section 260 
that the person be missing for 90 days is not continued. Under 
Section 1800, a conservator may be appointed only if the need 
therefor is established to the satisfaction of the court. This 
requirement protects against premature establishment of a 
conservatorship and, at the same time, permits the protection of 
the property of a person who has been missing less than 90 days. 
Under some circumstances, the court may decline to appoint a 
permanent conservator pending further developments but may 
appoint a temporary conservator. See Sections 2250 (petition for 
appointment of a temporary conservator pending the final 
determination of the court upon the petition for the 
appointment of the conservator). See also Section 2252 (powers 
and duties of temporary conservator). In other circumstances, 
the court may determine that a permanent conservator should 
be appointed without delay. 

§ 1847. Notice of hearing 
1847. In addition to the persons and entities to whom 

notice of hearing is required under Section 1822, if the 
proposed conservatee is a person who is missing and whose 
whereabouts is unknown: 

(a) A copy of the petition for appointment of a 
conservator and notice of the time and place of the hearing 
on the petition shall be mailed at least 15 days before the 
hearing to the proposed conservatee at the last known 
address of the proposed conservatee. 

(b) Notice of the time and place of the hearing shall also 
be published pursuant to Section 6061 of the Government 
Code in a newspaper of general circulation in the county in 
which the proposed conservatee was last known to reside if 
the proposed conservatee's last known address is in this 
state. 

(c) Pursuant to Section 1462, the court may require that 
further or additional notice of the hearing be given. 

Comment. Section 1847 supersedes former Section 261 and is 
drawn from Section 1842 (notice of hearing where proposed 
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conservatee is an "absentee"). Unlike Section 1842, which 
requires notice to be published in the county where the hearing 
will be held, Section 1847 requires notice to be published in the 
county where the proposed conservatee was last known to reside 
if his or her last known address is in this state. Publishing notice 
in this county is more likely to give actual notice to the proposed 
conservatee. If the last known address is not in this state, Section 
1842 does not require the publication of a notice of the time and 
place of the hearing; but, in such a case, the court may require 
publication within or without this state pursuant to the authority 
given the court under subdivision (c). Subdivision (c) of Section 
1847 continues the substance of a portion of former Section 261 
and makes clear that the court may require such additional 
notice as is appropriate under the circumstances of the particular 
case. 

Nothing in this section limits the authority of the court in 
determining the need to establish a conservatorship to require 
that a search be made for the missing person before a conservator 
is appointed. Whether to require such a search and the type of 
search to be required is left to the court's discretion. In exercising 
this discretion, the court can take into consideration all the 
circumstances of the particular case, including the nature of the 
disappearance, the character and amount of the estate, and the 
circumstances of the persons who have an interest in the 
proceeding. For example, the court may dispense with a search 
if the missing person's estate is nominal, there are dependents 
entitled to support, and the funds necessary for support would be 
significantly reduced by the cost of the search. In other cases, no 
purpose would be served by a court-ordered search, as where the 
proposed conservatee is lost at sea. 

§ 1848. Certain general requirements for establishment of 
conservatorship not applicable 

1848. In a proceeding to appoint ,a conservator of the 
estate of a person who is missing and whose whereabouts is 
unknown, the following acts are not required: 

(a) Issuance of a citation to the proposed conservatee 
pursuant to Section 1823. 

(b) Service of a citation and petition pursuant to Section 
1824. 

(c) Production of the pt:oposed conservatee at the 
hearing pursuant to Section 1825. 
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(d) Performance of the duties of the court investigator 
pursuant to Section 1826. 

(e) Performance of any other act that depends upon 
knowledge of the location of the proposed conservatee. 

Comment. Section 1848 excuses performance of any duty 
under the general provisions that depends upon knowledge of 
the whereabouts of the missing person. This section does not 
limit the authority of the court to require that an attempt be 
made to locate the missing person. See the Comment to Section 
1847. 

§ 1849. Appointment of conservator 
1849. A conservator of the estate of a person who is 

mlssmg and whose whereabouts is unknown may be 
appointed only if the court finds all of the following: 

(a) The proposed conservatee owns or is entitled to the 
possession of real or personal property situated in this state. 

(b) The proposed conservatee remains missing and his 
or her whereabouts remains unknown. 

(c) The estate of the proposed conservatee requires 
attention, supervision, and care. 

Comment. Section 1849 supersedes a portion of former 
Section 260 (appointment of trustee of estate of missing person). 
See the Comment to Section 1846. For a special provision relating 
to notice of hearing on a petition, report, or account, see Section 
1461.7. 

§ 1849.5. Application of article; authority of trustee under 
prior law 

1849.5. (a) This article applies only to cases where a 
petition is filed under this article after December 31, 1983. 
After December 31,1983, a petition may be filed under this 
article regardless of when the proposed conservatee 
became missing or how long the proposed conservatee has 
been missing. 

(b) If a trustee was appointed pursuant to former 
Section 262, the provisions of former Sections 260 to 272, 
inclusive, continue to apply to the case after December 31, 
1983, unless, upon a petition fUed under this article after 
December 31,1983, the trustee is replaced by a conservator. 
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Comment. Subdivision (a) of Section 1849.5 provides for the 
immediate availability of a conservatorship pursuant to this 
article, notwithstanding the time when the missing person 
disappeared. Hence, the 9O-day period provided by former 
Section 260 is not applicable after December 31, 1983. 

Subdivision (b) makes clear that a trusteeship created under 
former law may continue to operate under the provisions of 
former law, but makes the provisions of this article available on 
petition. 

Probate Code-heading for Chapter 5 (commencing with 
Section 37(0) of Part 8 of Division 4 (technical 
amendment) 

SEC. 8. The heading of Chapter 5 (commencing with 
Section 37(0) of Part 8 of Division 4 of the Probate Code is 
amended to read: 

CHAPTER 5. PERSONAL PROPERTY OF 
ABSENTEES ABSENT FEDERAL PERSONNEL 

Probate Code-heading for Article 1 (commencing with 
Section 37(0) of Chapter 5 of Part 8 of Division 4 
(added) 

SEC. 9. A heading is added immediately preceding 
Section 3100 of the Probate Code, to read: 

Article 1. Definitions 

Probate Code § 3700 (technical amendment) . Definitions 
SEC. 10. Section 3700 of the Probate Code is amended 

to read: 
3700. As used in this chapter: 
(a) "Absentee" is defined in Section 1403. 
(b) "Certificate of missing status" means the official 

written report complying with Section 1283 of the 
Evidence Code and showing the determination of the 
secretary of the military department or the head of the 
department or agency concerned or the delegate of the 
secretary or head that the absentee is in missing status. 

-fBt (c) "Eligible spouse" means the spouse of an 
absentee who has not commenced an action or proceeding 
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for judicial or legal separation, divorce, annulment, 
adjudication of nullity, or dissolution of the marriage of the 
spouse and the absentee. 
~ (d) "Family of an absentee" means an eligible 

spouse, if any, or if no eligible spouse, the child or children 
of an absentee, equally, or if no child or children, the parent 
or parents of an absentee, equally, provided these persons 
are dependents of the absentee as defined in Section 401 of 
Title 37 of the United States Code, and the guardian of the 
estate or conservator of the estate of any person bearing 
such relationship to the absentee. 

-fElt (e) "Secretary concerned" is defined in Section 
1440. 

Comment. Subdivision (b) of Section 3700 continues the 
substance of former Section 295 (2) and a provision formerly set 
out in Section 3703 (b). Subdivision (d) is amended to continue 
a limitation provided by former Section 295 (4) and apply it to the 
procedure set out in Article 2 (commencing with Section 3701) . 

Probate Code-heading for Article 2 (commencing with 
Section 3701) of Chapter 5 of Part 8 of Division 4 
(added) 

SEC. 11. A heading is added immediately preceding 
Section 3701 of the Probate Code, to read: 

Article 2. Court Proceeding to Set Aside 
Personal Property of Absentee 

Probate Code § 3703 (technical amendment). Contents 
of petition 

SEC. 12. Section 3703 of the Probate Code is amended 
to read: 

3703. (a) The petition shall contain all of the following: 
(1) A statement that the petition is filed under this 

chapter. 
(2) In its caption, the last known military rank or grade 

and the social security account number of the absentee. 
(3) A specific description and estimate of the value of all 

of the absentee's property, wherever situated (including all 
sums due the absentee from the United States). 
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(4) A designation of the property to be set aside, and the 
facts establishing that setting aside the property is 
necessary and in the best interest of the absentee. 

(5) If the property is to be set aside for the benefit of the 
spouse of the absentee, an allegation that the spouse is an 
eligible spouse. 

(6) So far as known to the petitioner, the names and 
residences of all persons comprising the family of the 
absentee, and an allegation whether a guardian of the estate 
or a conservator of the estate of any member of the family 
of the absentee has been appointed. 

(b) There shall be attached to the petition a certificate 
e6ffi~lymg wiMt 8eea6ft ±Q83 ef ~ ~'lieeftee ~ Sh6vtiftg 
~ eetel'minfta6ft ef ~ seeretftl'y ef ~ ftlilitftry 
ee~ftI'tmeftt et" ~ fteftft ef ~ ee~ftI'tmeftt et" ftgeftey 
e6fteePftee et" ~ eelegftte ef ~ seeretftry et" fteftft tftttt ~ 
esefttee is itt of missing status. The certificate of missing 
status shall be received as evidence of that fact and the 
court shall not determine the status of the absentee 
inconsistent with the status shown in the certificate. 

Comment. The requirements for the certificate formerly set 
forth in subdivision (b) of Section 3703 are continued in the 
definition provided by Section 3700 (b) . 

Probate Code §§ 3710-3712 (added) 
SEC. 13. Article 3 (commencing with Section 3710) is 

added to Chapter 5 of Part 8 of Division 4 of the Probate 
Code, to read: 

Article 3. Management and Disposition of Personal 
Property of Absentee Without Court Proceeding 

§ 3710. Authority of family of absentee to manage and 
dispose of personal property of absentee 

3710. The family of an absentee may collect, receive, 
dispose of, or engage in any transaction relating to the 
absentee's personal property situated in California without 
any judicial proceeding if all the following conditions are 
satisfied: 
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(a) The absentee owns no real property situated in 
California. 

(b) The aggregate value of all of the absentee's personal 
property situated in California is five thousand dollars 
($5,000) or less, excluding any money owed the absentee by 
the United States. 

(c) The family of the absentee needs to dispose of such 
personal property to provide for shelter, food, health care, 
education, transportation, or the maintenance of a 
reasonable and adequate standard of living for the family of 
the absentee. 

Comment. Section 3710 continues the substance of the first 
paragraph of former Section 295.1. 

§ 3711. Transfer of evidence of absentee's property right; 
discharge of third persons from liability 

3711. (a) If the conditions set forth in Section 3710 are 
satisfied, the family of the absentee may have any evidence 
of interest, indebtedness, or right attributable to the 
absentee's personal property transferred to the family of 
the absentee, or transferred to the person to whom the 
property is to be sold or transferred by the family of the 
absentee, upon furnishing the person (including any 
governmental body) having custody of the property both of 
the following: 

(1) A certificate of missing status. 
(2) An affidavit stating under oath that the provisions of 

this article are applicable and that the aggregate value of all 
property received pursuant to this affidavit, together with 
all other property previously received under this article, 
does not exceed five thousand dollars ($5,000). 

(b) The receipt of a certificate of missing status and 
affidavit under subdivision (a) constitutes sufficient 
acquittance for any payment of money or delivery of 
property made pursuant to this article and fully discharges 
the recipient from any further liability concerning the 
money or property without the necessity of inquiring into 
the truth of any of the facts stated in the affidavit. 

Comment. Subdivision (a) of Section 3711 continues the 
substance of the second paragraph of former Section 295.1. 
Subdivision (b) continues the substance of former Section 295.2. 
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~ 3712. Action by absentee 
3712. The time within which an absentee may 

commence an action against any person who executes an 
affidavit and receives property pursuant to this article 
commences to run on the earlier of the following dates: 

(a) Ninety days after the absentee returns to the 
continental United States after the termination of the 
condition that caused the classification of an absentee. 

(b) Two years after the termination of the condition that 
caused the classification of an absentee. 

Comment. Section 3712 continues the substance of former 
Section 295.3. 

Probate Code ~ 3720 (added). Absentee's power of 
attorney 

SEC. 14. Article 4 (commencing with Section 3720) is 
added to Chapter 5 of Part 8 of Division 4 of the Probate 
Code, to read: 

Article 4. Absentee's Power of Attorney 

~ 3720. Power of attorney 
3720. If an absentee executed a power of attorney that 

expires during the period that occasions absentee status, the 
power of attorney continues in full force and effect until 30 
days after the absentee status is terminated. Any person 
who acts in reliance upon the power of attorney when 
accompanied by a copy of a certificate of missing status is 
not liable for relying or acting upon the power of attorney. 

Comment. Section 3720 continues the substance of former 
Section 295.4, but eliminates unnecessary language. 
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In 1980, the Law Revision Commission recommended that the 
substance of Article VI of the Uniform Probate Code be enacted 
in California. See Recommendation Relating to Non-Probate 
Transfers, 15 Cal. L. Revision Comm'n Reports 1605 (1980). This 
article of the Uniform Probate Code relates to multiple-party 
accounts in banks and other financial institutions and to 
"pay-on-death" provisions in contracts, deeds, and other written 
instruments. 

Assembly Bills No. 325 and 2643 were introduced at the 1981-82 
session of the Legislature to effectuate the 1980 recommendation 
but only Assembly Bill No. 2643, a narrow statute authorizing 
creation of pay-on-death accounts in financial institutions, was 
enacted. 1982 Cal. Stats. ch. 269. The Commission has given 
further study to this matter and revised its basic 
recommendation to cure problems raised concerning the 1980 
proposals. With these revisions and other technical changes, the 
Commission again proposes enactment of the substance of 
Article VI of the Uniform Probate Code. This recommendation 
is submitted pursuant to authority of 1980 Cal. Stats. res. ch. 37. 
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RECOMMENDATION 

relating to 

NONPROBATE TRANSFERS 

INTRODUCTION 
This recommendation first describes the Uniform 

Probate Code provisions relating to nonprobate transfers. 
Following this description, the Commission's 
recommendations are set out. These recommendations 
propose the enactment of the Uniform Probate Code 
provisions with a number of revisions, omissions, and 
additions. 

THE UNIFORM PROBATE CODE PROVISIONS 
Article VI of the Uniform Probate Codel consists of two 

parts. The first part provides rules as to the ownership of 
multiple-party accounts in banks and other financial 
institutions. It also simplifies the procedure for transfer of 
funds by the bank or other financial institution following 
the death of the depositor. The second part validates 
pay-on-death provisions in contracts, deeds, and other 
instruments. 

Multiple-Party Accounts 
The Uniform Probate Code (UPC) gives statutory 

recognition to three types of "multiple-party accounts" 
designed for the transfer of property at death: 

1 Twenty states have adopted legislation comparable to Article VI of the Uniform Probate 
Code. See Alaska Stat. § 13.31.005-13.31.(170 (1972); Ariz. Rev. Stat. Ann. §§ 14-6101 
to 14-6201 (1975); Colo. Rev. Stat. §§ 15-15-101 to 15-15-201 (1973); G. Code Ann. 
§§ 7-1-810 to 7-1-821 (1982); Haw. Rev. Stat. §§ 560:6-101 to 560:6-113 (1976); Idaho 
Code §§ 15-6-101 to 15-6-201 (1979); Ind. Code Ann. §§ 32-4-1.5-1 to 32-4-1.5-14 
(Burns 1979 Supp.); Ky. Rev. Stat. §§ 391.300-391.360 (1978); Me. Rev. Stat. tit. IS-A, 
§§ 6-lOlto6-201 (1981);Mich.Stat.Ann.§§ 23.510(1)-23.510(15) (West 1971); Minn. 
Stat. Ann. §§ 528.01-528.16 (West 1975); Neb. Rev. Stat. §§ 30-2701 to 30-2714 (1979); 
N.J. Stat. Ann. §§ 17:161-1 to 17:161-17 (West 1982 Supp.); N.M. Stat. Ann. §§ 45-6-101 
to 45-6-201 (1978); N.D. Cent. Code §§ 30.1-31-01 to 30.1-31-14 (1976); Or. Rev. Stat. 
§§ 708.611-708.661 (1981); Pa. Cons. Stat. Ann. 20 § 6301 to 20 § 6306 (Purdon 1982 
Supp.); Tex. Prob. Code §§ 436-450 (Vernon 1!8); Utah Code Ann. §§ 75-6-101 to 
75-6-201 (1978); Va. Code §§ 6.1-125.1 to 6.1-125.16 (1979). 

2-75794 
(133) 
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(1) Thejoint account. A joint account is one payable on 
request to one or more of two or more parties. A right of 
survivorship exists in such an account whether or not 
mention is made in the deposit agreement of any right of 
survivorship unless there is clear and convincing evidence 
of a contrary intention at the time the account is created. 
This is comparable to the familiar joint tenancy account 
used in California.2 

(2) The P.O.D. account. This is an account payable on 
request (1) to one person during lifetime and on the death 
of that person to one or more P.O.D. payees or (2) to one 
or more persons during their lifetimes and on the death of 
all of them to one or more P.O.D. payees. This type of 
account is now authorized in California.3 

(3) The trust account. This account-a "Totten" trust 
account-is an account in the name of one or more persons 
as trustee for one or more beneficiaries where (1) the 
relationship is established by the form of the account and 
the deposit agreement with the financial institution, and 
(2) there is no subject of the trust other than the sums on 
deposit in the account. The "Totten" trust account is a 
method of transfer on death that has been widely used in 
California.4 

Under the UPC, a multiple-party account may be created 
by a deposit agreement for a checking account, savings 
account, certificate of deposit, share account, or other like 
arrangement.5 

Ownership of multiple-party accounts while depositor is 
living. The UPC specifies the ownership rules regarding 
multiple-party accounts while the depositor is living: 

I See Fin. Code §§ 852 (banks), 7602 (savings and loan associations), 11204 (federal 
savings and loan associations). See also Fin. Code § 14800 (credit unions). Under 
existing California law, a joint account with a right of survivorship creates a 
rebuttable presumption of a joint tenancy. Schmedding v. Schmedding, 240 Cal. 
App.2d 312, 315-16, 49 Cal. Rptr. 523 (1966). 

3 Legislation enacted at the 1982 legislative session gives statutory authority to financial 
institutions to offer P.O.D. accounts to their depositors. Fin. Code §§ 852.5, 7604.5, 
11203.5,14854.5,18318.5 (enacted by 1982 Cal. Stats. ch. 269). 

4 State Bar of California, The Unifonn Probate Code: Analysis and Critique 184 (1973). 
5 The UPC provisions do not apply to: 

(1) Accounts established for the deposit of funds of a partnership, joint venture, 
or other association for business purposes. 
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(1) A joint account belongs, during the lifetime of all 
parties, to the parties in proportion to the net contributions 
by each to the sums on deposit, unless there is clear and 
convincing evidence of a different intent. 

(2) A P.O.D. account belongs to the depositor during the 
depositor's lifetime and not to the P.O.D. payee or payees. 
If two or more persons are co-depositors, rights between 
them are governed during their lifetimes by the rules 
concerning joint accounts discussed above. 

(3) The trust account is treated the same as the P.O.D. 
account. The trustee-but not the trust beneficiary-has 
the power to make withdrawals during the trustee's 
lifetime. 

Rights of creditors while depositor is living. The UPC 
permits creditors to reach the ownership interest (outlined 
above) of the depositor prior to the death of the depositor. 
Creditors of the P.O.D. payee may not reach funds in the 
P.O.D. account during the lifetime of the depositor. 
Likewise, creditors of the trust beneficiary may not reach 
funds in the trust account during the lifetime of the trustee. 

Facilitating transfer of funds by financial institution after 
death of depositor. The UPC protects the bank or other 
financial institution that releases an account upon the death 
of the depositor in accordance with its deposit agreement 
unless before payment the institution has been served with 
process in a proceeding by the personal representative of 
the deceased depositor. This protection is provided to 
facilitate release of the funds by the financial institution 
after death. 

Rights of survivorship. The UPC contains detailed 
provisions governing the right of survivorship with respect 
to various types of accounts: 

(1) Joint account. The amount on deposit at the death 
of a party to a joint account belongs to the surviving party 
or parties as against the estate of the deceased party unless 
there is clear and convincing evidence of a different 

(2) Accounts controlled by one or more persons as the duly authorized agent or 
trustee for a corporation, unincorporated association, or charitable or civic 
organization. 

(3) A regular fiduciary or trust account where the relationship is established other 
than by the deposit agreement. 
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intention at the time the account is created.6 The right of 
survivorship continues between the surviving parties after 
the death of a party. 

(2) P.o.D. account. On the death of the sole owner of 
a P.O.D. account or the death of the survivor of two or more 
owners, the amount on deposit at the time of death belongs 
to the P.O.D. payee or payees if they are alive at that time 
or to the survivors if one or more have previously died.7 If 
one of two or more of the owners of the account dies, the 
remaining owners hold the account subject to the rules 
concerning joint accounts and the P.O.D. provision. 

(3) Trust account. On the death of the sole trustee or 
the survivor of two or more trustees, the amount on deposit 
at the time of death belongs to the person or persons named 
as beneficiaries, if surviving, or to the survivor of them if 
one or more die before the trustee, unless there is clear 
evidence of a contrary intent.s 

(4) Multiple-party accounts without right of 
survivorship. In other cases (such as a joint account where 
survivorship is expressly negated) ,9 the death of any party 
to a multiple-party account has no effect on beneficial 
ownership of the account other than to transfer the rights 
of the decedent as part of the decedent's estate. 

Limitation on effect of will. Although the UPC permits 
changes in the deposit agreement during the lifetime of the 
depositors, a testator cannot change by will: 

(1) A right of survivorship arising from the express terms 
of the account or arising under the UPC provisions 
described above. 

(2) A beneficiary designation in a trust account. 
(3) A P.O.D. designation in a P.O.D. account. 

6 If there are two or more surviving parties, their ownership shares are increased by an 
equal share for each survivor of any interest the deceased party may have owned in 
the account immediately before death. 

7 When the account becomes the property of two or more P.O.D. payees, there is no right 
of survivorship if one of the P.O.D. payees thereafter dies unless the deposit 
agreement expressly provides otherwise. 

8 If two or more beneficiaries survive, there is no right of survivorship if one of them dies 
thereafter unless the deposit agreement expressly provides otherwise. 

9 Under the UPC, a financial institution may pennit depositors to choose between joint 
accounts "with the right of Survivorship" and "without the right of survivorship." 
However, unless there is clear and convincing evidence of a different intent, the 
right of survivorship exists whenever an account is payable on request to one or more 
of two or more parties, whether or not mention is made of the right. See Uniform 
Probate Code §§ 6-101(4), 6-104(a). 
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Pay-on-Death Provisions in Contracts and Instruments 
The UPC authorizes pay-on-death provisions in bonds, 

mortgages, promissory notes, and conveyances, as well as 
other contractual instruments and deems such provisions to 
be nontestamentary. In particular, the UPC validates 
contractual provisions that money or other benefits payable 
to or owned by the decedent may be paid after the 
decedent's death "to a person designated by the decedent 
in either the instrument or a separate writing, including a 
will, executed at the same time as the instrument or 
subsequently." The UPC provision validates contractual 
arrangements which might be held testamentary and 
invalid because not made in a valid will. The sole purpose 
of the provision is to eliminate the testamentary 
characterization of arrangements falling within the terms 
of the provision. The provision avoids the need to execute 
the instrument in compliance with the requirements for a 
will and avoids the need to have the instrument probated. 
Nothing in the UPC provision limits the rights of creditors 
under other laws. 

RECOMMENDATIONS 
The Law Revision Commission recommends that the 

substance of Article VI of the Uniform Probate Code, less 
the provision which permits creditors of a depositor in a 
multiple-party account to reach account funds after the 
depositor's death/a be enacted in California with some 
substantive and technical revisions. The enactment of 
Article VI with these reVlSlons will make it 
easier-particularly for those who have small estates-to 
transfer property upon death to their designated 
beneficiaries without the need for probate. 

Multiple-Party Accounts 
The legislation recommended by the Commission would 

make substantive and technical changes in the UPC 
provisions relating to accounts held by banks and other 
financial institutions. These changes are described below. 
Also described below are the major substantive changes in 
existing law that are made in the recommended legislation. 
10 Uniform Probate Code § 6-107. Omission of this provision will preserve existing 

California decisional law. 
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Ownership of joint account. The UPC provides that a 
joint account belongs to the parties during their lifetimes in 
proportion to their net contributions unless there is clear 
and convincing evidence of a contrary intent. This adopts 
the gift tax rule of the Internal Revenue Service (IRS) in 
place of the existing California rule that a joint tenancy 
account belongs equally to the co-depositors.ll For gift tax 
purposes, IRS has taken the position that no completed gift 
occurs upon the opening of the account; rather the gift 
occurs when the nondepositing tenant makes a 
withdrawal.12 Adoption of the IRS concept is a desirable 
modification of existing law. Many lay persons have the 
erroneous understanding that creation of a joint tenancy 
account has no effect until death.13 Often the person 
making a deposit names another as a joint tenant merely to 
facilitate the withdrawal of funds by the joint tenant for the 
depositor and the transfer of the funds to the joint tenant 
upon death of the depositor. The depositor often has no 
intent to make a gift of one-half of the funds to the other 
joint tenant merely by making the person a joint tenant. 
The depositor can, of course, clearly indicate a different 
intent (as by executing an instrument that makes clear the 
intent to make a gift) and then that intent will be given 
effect. 

Right of survivorship. The UPC provides for a right of 
survivorship in a joint account (whether or not the account 
is described as a "joint tenancy" or mentions any right of 
survivorship) which may be rebutted by clear and 
convincing evidence· of a different intention. 14 This 
11 Wallace v. Riley, 23 Cal. App.2d 654, 681, 74 P.2d tJ1T (1937). The recommended 

legislation would add a provision to the UPC provisions to deal with the case where 
the amount of a party's net contribution cannot be established. This provision reads: 
"In the absence of proof otherwise, only parties who have a present right of 
withdrawal shall be considered as having a net contribution and the net contribution 
of each of the parties having a present right of withdrawal shall be deemed an equal 
amount." 

11 See Treas. Reg. ~ 25.2511·1 (1958). 
13 State Bar of California, The Uniform Probate Code: Analysis and Critique 184-85 

(1973). 

14 The legislation recommended by the Commission does not include the UPC 
requirement that the evidence of a different intention exist "at the time the account 
is created." Thus, the intention to negate survivorship may be shown to have existed 
after the account's creation, although the evidence must be clear and convincing. 
The ordinary method that will be used to establish a joint account without the right 
of survivorship will be to establish a ''JOINT ACCOUNT-NO SURVIVORSHIP" or 
"JOINT ACCOUNT-WITHOUT RIGHT OF SURVIVORSHIP." 



NONPROBATE TRANSFERS 139 

strengthens survivorship rights, since under existing law 
the presumption of survivorship arising from the joint 
tenancy form of the account may be overcome by a 
preponderance of the evidence.15 Most persons who use 
joint accounts want the survivor or survivors to have all 
balances remaining at death, and the UPC presumption of 
survivorship for joint accounts gives effect to this intent. 

Tentative trust accounts. The UPC makes the tentative 
or "Totten" trust a more reliable estate planning device by 
making it more difficult for heirs of the depositor to break 
the trust: Under the UPC, the presumption that the account 
funds vest in the named beneficiary on the depositor's 
death can be overcome only by "clear and convincing" 
evidence, and the trust cannot be revoked or modified by 
the depositor's will. These UPC provisions will have the 
beneficial effect of reducing litigation after the depositor's 
death,16 and will permit depositors to create tentative trusts 
with confidence. Under" existing law, a tentative trust has 
sometimes been defeated on flimsy or circumstantial 
evidence that the depositor intended some other 
disposition of the proceeds.17 

P.O.D. accounts. The UPC authorizes the 
"pay-on-death" account. Such an account is now authorized 
in California by 1982 legislation that gives statutory 
authority to financial institutions to offer this type of 
account to their depositors. IS This new authority will permit 
a depositor to use an account form that accomplishes his or 
her objective without the need to resort to trust theory or 
other legal fictions. When the depositor's intent in creating 
15 See Schmedding v. Schmedding, 240 Cal. App.2d 312, 315-16, 49 Cal. Rptr.523 (1966) 

(presumption rebuttable); Evid. Code § U5 (except as otherwise provided by law, 
burden of proof requires preponderance of evidence); Comment to Evid. Code 
§ 606 (ordinarily party against whom a rebuttable presumption operates must 
overcome the presumption by a preponderance of the evidence). 

Existing statutes provide that if a deposit is made in the names of two or more 
persons in such form that the moneys in the account are payable to the survivor or 
survivors, then the deposit is the property of such persons as joint tenants. Fin. Code 
§§ 852 (banks), 7602 (savings and loan associations), UOO4 (federal savings and loan 
associations). It is not necessary, however, that the account expressly provide for a 
right of survivorship; survivorship follows as a legal incident of the creation of a joint 
tenancy account. Kennedy v. McMurray, 169 Cal. 'Jirl, 294, 146 P. 647 (1915). 

18 See G. Bogert, The Law of Trusts and Trustees § 47, at 335, 354 (2d ed. 1965); Estes, 
In Search ofa Less Tentative Totten, 5 Pepperdine L. Rev. 21, 36, 39 (1977). 

17 See 7 B. Witkin, Summary of California Law Trusts § 18, at 538().82 (8th ed. 1974). 
18 Fin. Code §§ 852.5,7604.5, UIDa.5, 14854.5, 18318.5 (enacted by 1982 Cal. Stats. ch. 2(9). 
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a multiple-party account is solely to provide for payment of 
the funds to a named beneficiary on the depositor's death, 
the "pay-on-death" account is superior to the joint account 
because the depositor retains sole ownership of the account 
funds during his or her lifetime. It is superior to the 
tentative or "Totten" trust account for such purpose 
because the effect of the "pay-on-death" account form will 
be more readily understood by lay persons who use it. 

Community property rights. Article VI of the UPC was 
drafted principally with common law states in mind.19 If 
Article VI is to be enacted in California, a provision should 
be added to make clear its effect when community 
property funds are deposited in a joint account. 

Under existing California law, when married persons 
deposit community funds into ajoint tenancy bank account, 
a presumption arises that they thereby intended to 
transmute their community funds into a true common law 
joint tenancy.oo If the presumption is overcome, the funds 
are treated as community property notwithstanding the 
joint tenancy form of the account. The result is a hybrid 
kind of property: community property in joint tenancy 
form.21 

If the spouse dies without a will, the community funds in 
joint tenancy form go to the surviving spouse by right of 
survivorship according to the ostensible joint tenancy form 
if there is no probate, or by intestate succession as 
community property if probate proceedings are 
commenced.22 The survivorship feature of community 
11 See, e.g., Uniform Probate Code ~ 6-106; Comment to Part 2 of Article II of the Uniform 

Probate Code . 
., See In re McCoin, 9 Cal. App.2d 480, 50 P.2d 114 (1935) (presumption of 

transmutation); Schmedding v. Schmedding,240 Cal. App.2d 312, 49 Cal. Rptr. 523 
(1966) (presumption rebuttable). 

II Griffith, Community Property in Joint Tenancy Form, 14 Stan. L. Rev. tr1 (1961). 
Courts in finding property to be community property notwithstanding its ostensible 
joint tenancy form have reached the following results: (1) The first spouse to die may 
dispose of his or her half by will; (2) creditors of the deceased spouse may reach the 
property to the same extent that they could reach any other community property; 
(3) tax authorities must treat the property as community, not joint tenancy, for all 
tax purposes; (4) an attempted gift or other transfer by one spouse without consent 
of the other causes no severance but may be set aside on discovery; (5) the property 
is divisible on dissolution of their marriage; (6) under the laws of succession one-half 
of the property which had been community with a previously deceased spouse goes 
to relatives of that spouse in spite of the joint tenancy form. Id. at 93-94. However, 
the property does not lose all of the characteristics of a joint tenancy since a bona 
fide purchaser is protected. See id. at 94. 

• Id. at 96. 
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property in joint tenancy form is particularly advantageous 
where the decedent's estate is small and there are no 
unpaid debts or taxes: The surviving spouse may have 
immediate access to the funds and probate is unnecessary. 
Creditors are not prejudiced since they may petition for 
probate23 and prove their claims. 

In most cases, when married persons put community 
funds into a joint tenancy account they do so to permit both 
spouses to make withdrawals during their lifetimes and to 
avoid the delay and expense of probate by taking advantage 
of the automatic survivorship feature; but they do not 
intend to give up the other advantages of community 
property.24 The law should carry out this intent since it 
generally produces desirable results.~ 

The Commission recommends that a provision be added 
to make it easier for married persons who deposit 
community funds into a joint tenancy account 
simultaneously to have the advantages of community 
property and the survivorship feature of joint tenancy 
property as they generally intend. The provision would 
reverse the present unrealistic presumption of 
transmutation, and instead create a rebuttable26 
presumption that funds of married persons on deposit in an 
account to which they are both parties are presumed to be 
their community property, whether or not they are 
described in the deposit agreement as husband and wife. 
This will permit the court to divide the funds in case of 
dissolution of the marriage,27 but the recommended 
provision makes clear that a right of survivorship arising 
13 Prob. Code § 422. 
It Griffith, CommWJity Property in/oint Tenancy Form, 14 Stan. L. Rev. ff1, 90, 95, 1()6.()9 

(1961). 
III See note 21 supra. 

16 Under the proposed law, the presumption may be rebutted (1) by tracing the funds 
from separate property (absent an agreement expressing a clear intent to transmute 
the funds to community property) or (2) by an agreement separate from the deposit 
agreement which expressly provides that the funds are not community property. If 
separate funds have been so commingled with community funds that it is no longer 
possible to segregate one from the other, the separate funds will lose their separate 
character and be treated as community funds. See 7 B. Witkin, Summary of California 
Law CommWJity Property §§ 33-34, at 5126-28 (8th ed. 1974). 

~ On dissolution of marriage, the court may divide the community and quasi-community 
property of the parties. Civil Code § 4800. True joint tenancy property (i.e., joint 
tenancy property which is not merely community property held in joint tenancy 
form) is ordinarily beyond the power of the court to divide upon dissolution of 
marriage. Walker v. Walker, lOS Cal. App.2d 605, 608, 239 P.2d 106 (1952). 
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from the express terms of the account or by virtue of the 
statute cannot be changed by will.28 

Set-off rights. The Uniform Probate Code creates 
additional set-off rights of financial institutions against 
multiple-party accounts.29 New set-off rights should not be 
created; existing set-off rights are adequate.30 

Conforming revisions. The provisions of the Financial 
Code and Civil Code relating to joint tenancy and P.O.D. 
accounts in financial institutions31 should be revised to be 
consistent with the new prOVISIOns concerning 
multiple-party accounts. The provisions of the Financial 
Code that permit joint tenants to require more than one 
signature for withdrawals or on checks or recei~ts in the 
case of banks,32 savings and loan associations, federal 
savings and loan associations,34 and credit unions31S should be 
relocated in a single comprehensive provision in the new 
provisions concerning multiple-party accounts. The 
Financial Code provision that permits trust account funds 
to be ~aid to a minor beneficiary on the death of the 
trustee should be revised to make such payment subject to 
the general rules concerning payment to a minor,37 and 
moved from the Financial Code to the new statute. 

Pay-on-Death Provisions in Contracts and Instruments 
The UPC would make clear the validity of the following 

"pay-on-death" provisions in a broad class of written 
instruments (including contracts, gifts, and conveyances): 

18 This is consistent with the UPC rule that, although changes may be made in the deposit 
agreement during the lifetime of the depositors, the right of survivorship cannot be 
changed by will. Uniform Probate Code § 6-104(e). 

18 Uniform Probate Code § 6-113. 
30 See Fin. Code §§ 864 (bank set-off), 7609.5 (savings and loan association set-off); 

Kruger v. Wells Fargo Bank, 11 Cal.3d 352, 357, 521 P.2d 441,113 Cal. Rptr. 449 (1974) 
(right of set-off is "based upon general principles of equity"). 

31 See Civil Code § 683; Fin. Code §§ 852, 852.5, 853, 7602, 7603, 7603.5, 7604, 7604.5, 7606, 
11203, 11203.5, 11204, 11205, 11206, 11206.5, 14854, 14854.5, 18318.5. 

at Fin. Code § 852 (third sentence). 
33 Fin. Code § 7603 (second sentence). 
34 Fin. Code § 11204 (third sentence). 
311 Fin. Code § 14854 (second sentence). 
36 Fin. Code § 853. 
:rr Prob. Code §§ 3400-3413. 
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(1) A provision that money or other benefits theretofore 
due to the maker of the instrument shall be paid to a 
designated person on the death of the maker. 

(2) A provision that money due or to become due under 
the instrument shall cease to be payable in the event of the 
death of the promisee or promisor before payment or 
demand. 

(3) A provision that any property which is the subject of 
the instrument shall pass to a designated person on death 
of the maker. 

Enactment of this portion of the UPC would codify 
California case law that a promissory note may contain a 
provision for the cancellation of the debt on the death of the 
payee,38 and that an employment contract may provide for 
ownership of a business to pass to the employee-manager on 
the death of the owner.39 The UPC may expand California 
law by validating a provision in a promissory note that on 
the payee's death the note shall be paid to another person.40 

There appears to be no sound reason for holding these types 
of provisions in written instruments to be invalid merely 
because the instrument has not been executed in 
accordance with the formalities of the will statutes.41 

Experience with insurance contracts, revocable living 
trusts, multiple-party bank accounts, and United States 
government bonds with "pay-on-death" prOVISIons 
demonstrates that the evils envisioned if will statutes are 
not rigidly enforced simply do not materialize.42 

RECOMMENDED LEGISLATION 
The Commission's recommendation would be 

effectuated by enactment of the following measure: 

38 Bergman v. Ornbaun, 33 Cal. App.2d 680, 92 P.2d 654 (1939). 
38 Estate of Howe, 31 Cal.2d 395,189 P.2d 5 (1948). See generally 7 B. Witkin, Summary 

of California Law Wills and Probate ff ErT-89, at 5607-00 (8th ed. 1974). 
«J Although the issue has not been decided in California, most courts treat as 

testamentary and therefore invalid a provision in a promissory note that on the 
payee's death the note shall be paid to another person. Comment to Uniform Probate 
Codef6-201. 

41 The requisites of a formal or witnessed will are (1) a writing, (2) subscription by the 
testator, (3) acknowledgment and publication by the testator, and (4) attestation by 
witnesses. Prob. Code f 50; 7 B. Witkin, Summary of California Law Wills and 
Probate f 113, at 5628 (8th ed. 1974). 

41 Comment to Uniform Probate Code f 6-201. 
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An act to amend Section 683 of the Civil Code, to amend 
Sections 7603.5, 7606, 11206, and 11206.5 of, to add Section 
14854 to, and to repeal Sections 852, 852.5, 853, 7602, 7603, 
7604, 7604.5,11203,11203.5,11204,11205,14854,14854.5, and 
18318.5 of, the Financial Code, and to amend Section 647 of, 
and to add Division 5 (commencing with Section 5100) to, 
the Probate Code, relating to nonprobate transfers. 

The people of the State of California do enact as follows: 

Civil Code § 683 (amended). Joint interest defined; 
creation of joint tenancy in personal property 

SECTION 1. Section 683 of the Civil Code is amended 
to read: 

683. (a) A joint interest is one owned by two or more 
persons in equal shares, by a title created by a single will or 
transfer, when expressly declared in the will or transfer to 
be a joint tenancy, or by transfer from a sole owner to 
himself or herself and others, or from tenants in common 
or joint tenants to themselves or some of them, or to 
themselves or any of them and others, or from a husband 
and wife, when holding title as community property or 
otherwise to themselves or to themselves and others or to 
one of them and to another or others, when expressly 
declared in the transfer to be a joint tenancy, or when 
granted or devised to executors or trustees as joint tenants. 
A joint tenancy in personal property may be created by a 
written transfer, instrument, or agreement. 

(b) Provisions of this section ~ do not restrict ~ 
erea:tiefl: at apply to a joint tefl:8:ftey iH 8: 9ttHlt ae}gesit 8:S 

}9re .... iaea fep iH ~ B8:HIt Ael account in a financial 
institution if Part 1 (commencing with Section 51()()) of 
Division 5 of the Probate Code applies to such account. 

Comment. Section 683 is amended to change the former 
reference to a joint tenancy in a bank deposit under the Bank Act 
to a reference to a joint account in a financial institution under 
newly-enacted provisions of the Probate Code (Sections 
5100-5407). Such accounts are governed by the new Probate 
Code sections and various provisions of the Financial Code. 

Financial Code § 852 (repealed). Joint accounts 
SEC. 2. Section 852 of the Financial Code is repealed. 
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~ Vlaeft ft aef)6sit is fftftae iB ft ettBIt iB ~ ftaffieS ef 
~ eP fftePe f)erS6ftS, 'ii/aetaer fftift6r eP ftElalt, iB St:teft fePfft 
~ ~ fft6fteys iB ~ ftee6tlftt e:re f)S:yftsle +e ~ S\:tfJ+'i"l6r 
eP stH'Vi"l6rS ~ stteft aef)6sit ftfttl t:ta aaEliti6ftS tAeret6 sftfta 
Be ~ f)r6f)ert,' ef St:teft f)erS6ftS ftS jeiM teft8:fttB. ~ 
fft6fteys iB St:teft aee6tHlt ~ Be ptti6 +e eP eft ~ ePEleP ef 
ftftf aBe ef St:teft f)erS6ftS atlriBg ~ lifetimes eP +e eP eft 

~ ePEleP ef ftftf aBe ef ~ stlff/iv6rs ef ~ MftHa ~ aeata 
ef ftftf aBe eP fftePe ef tAefft. 8f writteft iBSHtleti6ftS gi"left 
+e ~ ettBIt By ~ sef)6sit6r eP sef)6sit6rs, ~ sigttattifes ef 
fftePe ~ aBe ef St:teft f)ersefts 8ttflag ~ lifetimes eP ef 
fftePe ~ aBe ef ~ StlMr;6rS MftHa ~ seatA ef ftftf aBe 

ef,~ ~ Be ref}tlires eft ftftf eaeek, reeeif)t, eP 
Jnitfl:srwllal ePEleP iB Tllhiea etlSe ~ ettBIt sftfta ptty ~ 
fft6fteys iB ~ aee6tlftt ~ iB aee6rseee wi.tft St:teft 
mSHtleti6ftS 9tH Be St:teft mSHtleti6ftS sftallliHlft ~ rigM ef 
~ stH'Yir;6r eP Stlr'liV'6rs +e reeeyte ~ fft6fteys iB ~ 
aee6tlftt. 

Paymeftt ef t:ta eP ftftf ef ~ fft6fteys iB St:teft aee6tlftt ftS 

f)r6'1ises iB ~ f)reee8iBg f)ftfagF&f)a ef Ntis seeti6ft sftfta 
Eliseaftfge ~ ettBIt ftoefft liahility wi.tft reSf'eet +e ~ 
fft6fteys se pttitI; prieP +e reeeif)t By ~ f)ftftiettlftf e+Iiee eP 

ereea e+Iiee ef ~ ettBIt waere St:teft aee6tlftt is earries ef 
ft TNfltteft ft6tiee ftoefft ftftf aBe ef ~ 6ireeting ~ ettBIt 
Bet +e f)ermit witaMwNals iB ftee6PSeee wi.tft ~ tePffts ef 
~ aee6tlftt eP ~ mSHtleti6fts. MteP peeeif)t ef St:teft ft6tiee, 
ft ettBIt ~ refttse, TNitA6tlt liaeility, +e a6fter ftftf eaeek, 
peeeif)t, eP witaspawal ePEleP eft ~ aee6tlftt f)efteliftg 
aetepffiiftati6ft ef ~ rigats e{ ~ f)ftfties. 

Comment. Former Section 852 is superseded by Part 1 
(commencing with Section 51(0) of Division 5 of the Probate 
Code relating to multiple-party accounts. The first two sentences 
of former Section 852 are superseded by Sections 5301, 5302, 5401, 
5402, and 5407 of the Probate Code. The third sentence of former 
Section 852 is continued in Section 5401 of the Probate Code. The 
fourth and fifth sentences of former Section 852 are superseded 
by Sections 5101 and 5405 of the Probate Code. 

Financial Code § 852.5 (repealed). Pay-on-death 
accounts 

SEC. 3. Section 852.5 of the Financial Code is repealed. 
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~ W As ttSeEl itt tftis seetiaft, "payJafttdeath .. " pfa'/iSiaft mettfts. 
flt A pfavisiaft ef ft ettBIt aeeatHlt agi"eemeftt fep 8ft 

aeeatmt whieh is itt the ft8ffte ef eBe pefSaft, whieh pfavides 
~ ttpeft the death ef ~ pefSaft the mafteys itt the 
aeeatmt sftaa Beeame the pfapefty ef ttBEl are payaBle ffi; 
eBe et" ffiefe desigftated payees. 

-fQt A pfavisiaft ef ft ettBIt aeeatHlt agi"eemeftt fep 8ft 

aeeatlftt whieh is itt the ft8ffte sf Wie et" ffiefe pefSaftS, ~vbieh 
pfa'rides ~ ttpeft the death sf all sf stteh pefSaftS the 
mafteys itt the aeeatHlt sftaa Beeame the pfaperty ef; ttBEl 
are payaBle ffi; eBe et" ffiefe desigftated payees. 

t8t AIlf tr8:ftSfef sf pfapefty le the desigftated payee et" 

payees PtifStlftftt le the tel'ffts sf ft paylefttdeatft pfa'risiaft 
sftaa Be g¥.'eft effeet tmdef the tefms sf the ettBIt aeeatlftt 
agi"eemeftt ttBEl sftaa tiM Be deemed le Be ft test8fftefttary 
dispasitiaft sf pfaperty. ~ flgftt sf the desigftated payee 
et" payees le reeei'le stteh pfaperty shall tiM Be denied, 
aBridged, et" affeeted 6ft the gi"attftds ~ the flgftt has tiM 
8eeft ereated e,. ft '1Ritiftg eJfeetited itt aeeardanee with the 
laws sf tftis MMe preseriBittg the refttliremeftts le effeet ft 
Yttli6 testtlRlefttary dispasitiaft ef praperty. 

-tet ~ ettBIt sftaa fftttIEe pft}"flteftt itt aeeardftftee with 
the pfty/afttdettth pravisiaft, ttBEl stteh pa)'ffieftt sftaa 
diseharge the ettBIt frem liaBility with respeet le the 
mafteys Be paift; tIflless prier le the paymeftt the ettBIt has 
8eeft ser'led with ft eettft erdeP restrttiftiftg the paymeftt. 

Comment. The substance of subdivision (a) of former 
Section 852.5 is continued in Probate Code Section 5101 (i) 
("P.O.D. account" defined). The substance of subdivision (b) is 
continued in Probate Code Section 5304 (transfers 
nontestamentary). The substance of subdivision (c) is continued 
in Probate Code Section 5405 (payment as discharge). 

Financial Code § 853 (repealed). Trust accounts 
SEC. 4. Section 853 of the Financial Code is repealed. 
86&. Vlhefte'ler ftftY depasit is fftftde itt ft ettBIt e,. ftftY 

persaft whieh itt fet.ftl is itt flotIs.t fep 8:ftather, 8ttt Be ether 
et" f1::lfther ftatiee ef the eJfisteftee ttBEl tefms ef ft legal ttBEl 
Yttli6 flotIs.t is gi¥eft itt '1lriting le the Battit; itt the e'leftt ef 
the death ef the trtlstee, the depasit et" ftftY paft thefeaf fftftY 
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Be ptHtl ffi ~ tlef'S6fl fef' 'J'ta6ftl ~ aetl6sit WttS ftlaae, 
waetaef' et' flEH saeft tlef'S6fl is ft fflin6f'. 

Comment. Former Section 853 is superseded by Sections 
5404, 5406, and 5407 of the Probate Code. 

Financial Code § 7602 (repealed). Joint tenants 
SEC.5. Section 7602 of the Financial Code is repealed. 
~ Wfi:efl saMes et' iw-lestffleflt eef'tmeates tH'e isseea 

ifl ~ flame ef +we et' ftlet'e tlef'S6flS r;taetftef' ffiifl6f' et' ftEItIk 
as jeiftt tefltlflts et' ifl fef'ftl ffi Be ptHtl ffi tmy ef ~ et' the 
Sef'-¥iV6f'S ef tfteftl, saeft saMes et' eef'tmeates tt!t& ell Eiees 
tlftift taef'e6fl eee6ftle ~ tlf'6tlef'ty ef saeft tlef'S6flS as jeiftt 
tefl8:ftts. 

Comment. Former Section 7602 is superseded by Part 1 
(commencing with Section 5100) of Division 5 of the Probate 
Code relating to multiple-party accounts. 

Financial Code § 7603 (repealed). Payments to joint 
tenants 

SEC. 6. Section 7603 of the Financial Code is repealed. 
;eQ&. Saaf'es et' ift'lestffleflt eef'afteates 6'J'fflea ifl jeiftt 

tefl8:ftey tt!t& all eliviaeflas tt!t& ifltef'est taef'e6fl tH'e fteIft fet. 
~ eJfelesh'e ese ef ~ jeiftt tefltlflts tt!t& fflttf Be tlftift ffi tmy 
ef ~ a1:H'ing ~ lifetime et' ffi ~ S\:lf'lri"+'6f' et' tmy ette 
ef ~ Sef"ri¥6f'S ef ~ efteta ~ aeath ef ette et' ftlet'e ef 
the jeiftt tefttlflts. By writteft iftstflieti6ftS ef ell jeiftt teftaftts 
gi¥eft ffi ~ ftSs6eiati6ft, tBe,. fflttf f'efjeif'e the sig'ftatef'es ef 
ftlet'e tftftft ette ef saeft tlef'sefts a\:lf'iflg ~ lifetimes et' ef 
ftlet'e tftftft ette ef ~ sef'vh'ef's &ftep the aeatft ef tmy ette 
ef ~ 6ft tmy ftetiee ef vritaMftlltai, f'efjeest fet. 
witaaf'ftlltai, eaeek eftaef'seftleftt et' f'eeeif)t, ifl r;tbiea ease 
the ass6eiatieft sMa f:lftf witaaf'awais, eli'liaeftas tt!t& 
ifltef'est ~ ifl aeeef'aaftee witft saeft i:nstftletiefts, 8et fie 

saeft mstf'eeti6ftS sMa flmit ~ flgftt ef ~ sale seP¥iv6f' et' 

ef all ef ~ S\:If'lriV6f'S ffi f'eeei'-le r;ritaaf'awai tlaYffleftts, 
aiviaeflas tlftEl ifltef'est. Payftleftt as tlf'6¥iaea ifl this seetieft 
tt!t& ~ f'eeeitlt et' aefjeitttlflee ef tmy jeiftt teftaftt is ft yaftft 
tt!t& s't1ffteieftt f'eleftSe tlftEl eliseaMge ef saeft ass6eiati6ft fet. 
all tlaYHieftts tBft8:e 6ft aeee\:lftt ef saMes et' eef'tifieates 
6r

•
rlftea ifl jeiftt teftaftey tlf'iet' ffi ~ reeeitlt e,. saeft 



148 NONPROBATE TRANSFERS 

ftSs6eifta6ft at ft6aee ift WflftBg ft.efft ttftY efte at tftem ftM M 
HHtIEe tlttyffteftts ift ftee6r6ttftee wHft Mte tel'ffi:S at stieft shftres 
er eerftftefttes er at stieft wi'iUeft insRtlea6fts. AAer reeeitlt 
at stieft ft6aee ttft ftSs6eifta6ft fftttf reftlse, vl'itft6tlt liaBility, M 
pay ,. .... ithelrW'.vttls, elivi6eft6S er iftterest tlefteliftg 
6etel'fftiftfta6ft at Mte rights at Mte tlttPaes. 

Comment. Former Section 7603 is superseded by Part 1 
(commencing with Section 51(0) of Division 5 of the Probate 
Code relating to multiple-party accounts. The first sentence of 
former Section 7603 is superseded by Sections 5301, 5302, 5401, 
5402, and 5407 of the Probate Code. The second sentence of 
former Section 7603 is continued in Section 5401 of the Probate 
Code. The third and fourth sentences of former Section 7603 are 
superseded by Section 5405 of the Probate Code. 

Financial Code § 7603.5 (technical amendment). 
Assignment or pledge of shares or certificates 

SEC. 7. Section 7603.5 of the Financial Code is amended 
to read: 

7603.5. (a) Shares or investment certificates e·.1ffle6 ift 
jeiM teftttftey heJd as a joint account and any dividends or 
interest thereon may be assigned or pledged to the 
association by anyone of the jeiM ·teftttftts parties during 
their lifetime or by the survivor or anyone of the survivors 
of them after the death of one or more of the jeiM teftttftts 
parties, and such assignment or pledge may secure a loan 
from the association to anyone or more of the jeiM teftttftts 
parties or to anyone or more of the survivors of them after 
the death of one or more of them. By written instructions 
of alljeiM teftttftts parties given to the association, they may 
require the signatures of more than one of such persons 
during their lifetime or of more than one of the survivors 
after the death of anyone of them for any assignment or 
pledge, but no such instructions shall limit the right of the 
sole survivor or of all of the survivors to assign or pledge to 
the association the shares or investment certificates and any 
dividends and interest thereon. No assignment or pledge to 
the association by less than all of the jeiM teftttftts parties or 
by less than all of the survivors of the jeiM teftttftts parties 
shall operate to sever or terminate, either in whole or in 
part, the continuance of the jeiM teftttftey joint account, 
subject to the effect of such pledge or assignment. 
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(b) As used in this section, <Joint account" and "parties" 
have the meaning given those terms under Section 5101 of 
the Probate Code. 

Comment. Section 7603.5 is amended to replace the former 
references to joint tenancy with a reference to "joint account" as 
defined in Section 5101 of the Probate Code, and to replace the 
former references to joint tenants with a reference to "parties" 
as defined in Section 5101 of the Probate Code. This expands the 
application of Section 7603.5 to include joint accounts in form 
other than the traditional common law joint tenancy account. 

Financial Code § 7604 (repealed). Conclusive evidence 
of survivorship 

SEC. 8. Section 7604 of the Financial Code is repealed. 
~ =Ale fltll'ehase 61' aeeefl~Mlee ef shMes 61' 

invesHfteftt eel'flfteates ift the ftftlfte ef ~ 61' mere flel'seflS 
ftS jeiM teftMlts 61' ift farm M Be JlfHft M ftftY ef ~ 61' the 
stll'vtvel'S ef them, ift the ttBseftee ef &tttIft 61' tlftstle 
iflBtleftee, is eefteltlsi'ie e-Aseftee ift ftftY aetteft 61' 

fll'eeeeEliftg M vlmeh eithel' the asseeiatteft 61' the stH'Yi"ling 
shere 61' eel'Bfteate heIsel's tIHtf Be It flMty, sf the ifttefttt~ft 
ef StIeh shere 61' eel'tmeate heIsel's M ¥eM 4HIe M StIeh 
shMes 61' eel'tmeates ttft8 fttIes JlfHft 8ft aeeetmt tftel'eef ttft8 
Eli-Aseftss ttft8 ifttel'est tftel'eeft ift the st:triWel's. 

Comment. Former Section 7604 is superseded by Part 1 
(commencing with Section 5100) of Division 5 of the Probate 
Code relating to multiple-party accounts. The conclusive 
presumption of former Section 7604 has been replaced by a 
rebuttable presumption under Section 5302 of the Probate Code: 
The presumption of survivorship may be rebutted by clear and 
convincing evidence of a different intention. Prob. Code § 5302. 
However, the financial institution is protected from liability if it 
pays the account to the survivor. See Prob. Code §§ 5402, 5405. 

Financial Code § 7604.5 (repealed). Pay-on-death 
provision 

SEC. 9. Section 7604.5 of the Financial Code is repealed. 
160'l:&: ittt As ttSeft ift ~ seetteft, "fltty/eHlseath 

.. " fll'e¥iSleft ftm*e*lMl~s. 

+J:t A fll'evisieft 61' ~ ef a shere 61' iBvesHfteftt 
eel'ttfieate whieh is ift the ftftlfte ef aBe t>el'seft, 'W'hieh 
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~r6¥ides ~ ~ ~ death ef ~ ~ersetl ~ shaPe 6P 

inYestffietlt eertifieate shall Bee6me ~ ~re~erty ef 6tle 6P 

ftl6PO desigt'lated ~ayees. 
-fQt A ~re¥isietl 6P tePtft ef ft shaPe 6P lftYestffietlt 

eertifieate whieh is ifl ~ tltl:lBe ef -twe 6P ftl6PO ~ersetls 
v;hieh ~rer/ides ~ ~ ~ death ef ell ef Stteh ~ersetls 
~ shaPe 6P lftYestffietlt eertifieate shall Beeeme ~ 
~re~erty ef 6tle 6P ftl6PO desigtlated ptl)'ees. 

W Afl:y tFfttlsfer ef preperty te ~ sesigtlates payee 6P 

~ayees ~tlrstlfttlt te ~ tel'ffts ef ft ~ayleft/death ~rerAsietl 
shall Be gi¥etl dleet tltlser ~ tel'ffts ef ~ shaPe 6P 

eertifieate tttld shall Het Be seemed te Be ft testtl:lBetlttlfy 
dis~esitietl ef ~re~erty. ~ t'igM ef ~ desigt'lates payee 
6P payees te reeeiYe Stteh preperty shall Het Be dellies, 
aBridged, 6P affeetes eft ~ gretlftss ~ ~ right has Het 
'beetl ereated By ft 'yvfltitlg exeetltes ifl aeeersfttlee with ~ 
laws ef Mtis MMe preseriBing ~ reftt1iremetlts te effeet ft 

¥tHiEl testftlftetltary dispesitietl ef preperty. 
~ ~ tl9seeiatietl shall Htttlte pttyftletlt ifl aeeersfttlee 

with ~ ptl)'Jeft/seath prertisietl, tttld Stteh pttyftletlt shttlI: 
disehtlfge ~ tl9seeiatietl &em liaBility with respeet te ~ 
metleys Be ~ t:HJ:less prier te ~ paymetlt ~ tl9seeiatietl 
has 'beetl seryes with ft eettrt erder restFttifling ~ 
paymetlt. 

Comment. The substance of subdivision (a) of former 
Section 7604.5 is continued in Probate Code Section 5101 (i) 
(UP.O.D. account" defined). The substance of subdivision (b) is 
continued in Probate Code Section 5304 (transfers 
nontestamentary). The substance of subdivision (c) is continued 
in Probate Code Section 5405 (payment as discharge). 

Financial Code § 7606 (amended). :payment on death of 
fiduciary 

SEC. 10. Section 7606 of the Financial Code is amended 
to read: 

7606. When a person holding shares or investment 
certificates as trustee 6P g-1:ttlfdifttl dies and tl6 tletiee ef ~ 
terms, reYeeatietl, 6P terminatietl ef ~ trttst 6P 

gtlardifttlship is gi¥etl ifl v;rititlg te ~ tl9seeiatietl, ~ 
viithMav;ttI 6P etheP ¥tlItte ef ~ shtlfes 6P itlvestffietlt 
eertifieates 6P ~ part thereef ffttJ:)' Be pttiEl te ~ 
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aeftefieiary eP 'Nara. If no beneficiary eP wttrtl has been 
designated in writing to the association, the withdrawal or 
other value or any part thereof may be paid to the trustee's 
eP gtlar8iftft's executor or administrator. Such payment by 
any association is a valid and sufficient release and 
discharge of the' association for the payment TNhetfter eP 8M 
seeh l'ftYi'Heftt is Iftaae M ft miBer . 

Comment. Section 7606 is amended to eliminate references 
to guardians and wards. Insofar as Section 7606 applied to an 
account held by a guardian, the section was inconsistent with the 
guardianship-conservatorship law. A guardianship or 
conservatorship of the estate does not terminate on the death of 
the guardian or conservator. See Prob. Code §§ 1600 
(guardianship) , 1860 (conservatorship) . The death of the 
guardian or conservator merely terminates the relationship of 
guardian and ward or conservator and conservatee but does not 
terminate the guardianship or conservatorship proceeding. The 
court retains jurisdiction of the proceeding despite the 
termination of the relationship. See the Comment to Probate 
Code Section 1860. Upon the death of the guardian or 
conservator of the estate, the estate is not paid to the ward or 
conservatee. Instead, a successor guardian or conservator of the 
estate may be appointed, and the successor guardian or 
conservator is then responsible for the management of the estate 
of the ward or conservatee. 

Insofar as the section dealt with payment to a trust beneficiary 
on the death of the trustee, the section is superseded by Section 
5406 of the Probate Code. If the trust is a true trust (as 
distinguished from a Totten trust), the trust does not terminate 
on the death of the trustee and a new trustee may be appointed 
by the court. Civil Code § 2289; 7 B. Witkin, Summary of 
California Law Trusts § 30, at 5393 (8th ed. 1974). 

Financial Code § 11203 (repealed). Payment on death of 
fiduciary 

SEC. 11. Section 11203 of the Financial Code is 
repealed. 

llQQa. Whefte¥er ft l'erseft 8ies hel8iHg shares eP shtwe 
aeeStlftts e+ ft feaeral sa¥iHgs ttHEllettH ftSseeiatieft ftS B'tlstee 
eP etftep fiatleiary, itt ffi:tM fat. ft ftftfftea eeftefieiary, ftftEl Be 

'Nritteft ftetiee e+ ~ re'leeatieft eP terlftiftatieft e+ ~ ffi:tM 
relatieftshil' hes 8eeft gi¥eft M ~ ftSseeiatieft, Mle 
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reptH'eftftSe Yekte ef ~ SftftPeS et" sft&re aeeetm~S, ftftft 
ti¥lfeefteS ~ereeft, et" Mftep rigll~s relating ~ere~e, ~ he 
p8iti et" eeH'f'eree, Ht vlfiele et" Ht pttH; M ~ ftMftee 
hefte8eiIH'Y ef Stteft ~ ~ paymeft~ et" eeH'f'ery M ~ 
hefte8eittry PtH'Sttftft~ M ~ seeaeft, tH' ft reeeip~ et" 

aeEtHiUtmee sigBee hr Stteft hefte8eiary fep ~ paymeft~ et" 

eeH-/er)\ wlte~er et" liM Stteft perseft is ft lBifter, is ft ¥&lift 
ftftft s8ffieieft~ releftSe ftftft SiseftftPge ef ~ ftSseeiftaeft fep 
~ paytfteft~ et" eeli'f'ery se IftMe. 

Comment. Section 11203 is superseded by Section 5406 of the 
Probate Code. Section 11203 applied to Totten trusts, since the 
section provided for payment to the beneficiary on the death of 
the trustee. See 7 B. Witkin, Summary of California Law Trusts 
§ 17, at 5379 (8th ed. 1974). If the trust is a true trust, it does not 
terminate on the death of the trustee and a new trustee may be 
appointed by the court. Civil Code § 2289; 7 B. Witkin, supra 
§ 30, at 5393. 

Financial Code ~ 11203.5 (repealed). Pay-on-death 
provision 

SEC. 12. Section 11203.5 of the Financial Code is 
repealed. 

11S9a.e. -tet- As ttSe8 Ht ~ seeaeft, "pay!eft!.8eath .. " pre'ltsteft HlfttEe~ftft~s. 

tit A pre-lisieft et" ~ ef ft sftftPe, sft&re aeeetm~, et" 

sarliftgs fteeel:lft~ ef ft feaerttl stY.,iBgs ftftft leftft ftSseeiaaeft 
wftieft is itt ~ ft&IBe ef eBe perseft, wftieft prerliees tftM 
ttpeft ~ eea~ ef tftM perseft ~ sft&re et" fteeet1:ft~ shall 
heeelfte ~ preper~ ef eBe et" ftlePe eesigBa~ee payees. 
~ A prerlisieft et" ~ ef ft sftftPe, sft&re aeeel:lft~, et" 

sar.F~s aeeet1:ft~ ef ft feeerttl StYF&ftgS ftftft leftft ftSseeiaaeft 
vi'ftieft is Ht ~ ft&IBe ef ~ et" ftlePe persefts, -Nhieft 
pre-liees tftM ttpeft ~ eea~ft ef all ef s8eft persens ~ sft&re 
et" aeeet1:ft~ shall heeelfte ~ preper~ ef eBe et" ftlePe 

eesigBa~ee payees. 
-t&t Ally wftftsfer ef preper~ M ~ eesigBa~ee payee et" 

payees ptH'S1:lftft~ M ~ ~ePtfts ef ft paytefthiea~ pre'f'isieft 
shall he giveft dIeet t1:fteer ~ ~e!'fruj ef ~ sft&re et" aeeel:lft~ 
Ht'f'elvee ftftft shall liM he eeelftee M he ft ~es~ft!fteft~ftPy 
Sispesiaeft ef preper~. ~ PigM ef ~ eesigBa~ee payee 
et" payees M reeei-.fe Stteft preper~ shall liM he eeftiee, 
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e:Bl'iagca, et' affectca eft tfte gl'oUflas ~ tfte ~ ~ Ht* 
Beeft cl'catca By a wpitiftg CJfcctltca iii accol'aaftcc wHIt tfte 
laws at -this ~ ):Jpcscpieiftg tfte pcqtlipcfftcftts te cfffictHatc 
8: ¥8:Iicl tcst8:fftcfttapy ais):Jositioft at ):JPO):JCfty. 

-tet ~ associatioft ~ fft8:IEe ):Ja)'fftcftt itt aCCOfaaftCC 
wHIt tfte ):Ja)'tOftlacath ):JpoYisioft, ttHEl stIeft ):Ja)'fftcftt sftaH 
aisch8:Pg~ tfte associatioft fl.em lie:Bilit" wHIt fCS):JCCt te tfte 
fftOftCYS 56 ~ 1:Hl:lcss fH"iet" te tfte ):Ja)'fftcftt tfte associatioft 
~ Beeft sCP'lca wHIt 8: eetIft effiep pcstfaiftiftg tfte 
):Ja)'fftcftt. 

Comment. The substance of subdivision (a) of former 
Section 11203.5 is continued in Probate Code Section 5101 (i) 
("P.O.D. account" defined). The substance of subdivision (b) is 
continued in Probate Code Section 5304 (transfers 
nontestamentary). The substance of subdivision (c) is continued 
in Probate Code Section 5405 (payment as discharge). 

Financial Code § 11204 (repealed). Joint tenants 
SEC. 13. Section 11204 of the Financial Codc is 

rcpealed. 
11004. '}lhcft shapcs et' sft8:Pe aCCOtlftts iii 8: feacpal 

stwiftgs ttHElletHt associatioft 8:Fe issHca iii tfte ftafftc at -twa 
et' fftet'e ):JCPSOftS, whcthcp fftiftOP et' ttclttlt; 8:S jeiHt tCft8:flts et' 

iii fefm te ee f*ticl te 8:ft)' at tftefft et' tfte StlP'IiJ/OfS, tfte shapcs 
et' sft8:Pe aCCOtlftts 8:Fe tfte f3po):Jcpty at ~ ):JCPSOftS 8:S jeiHt 
tCft8:flts. Stteft shal'cs et' sft8:Pe accotlftts, tOgCthCf wHIt all 
cli'liacftas thcpcoft, ~ ee heM fep tfte CJfcltlsi~!c ttSe at 
stIeft jeiHt tCft8:flts ttHEl fft8:)' ee f*ticl te 8:ft)' at thCIl'l, et' te tfte 
StlP~*.'OP et' 8:ft)' eHe at tfte stlP'Ii'lOPS tlftep tfte acatft at eHe 
et' fftet'e at thcfft. :By wpittcft iftstrtlctiOftS at all stIeft jeiftt 
tCft8:flts gi¥eft te tfte associatioft, tftey fft8:)' fCqtJiPC tfte 
sigHattlPcs at fftet'e tft8:fl eHe at stIeft ):JCPSOftS atlPiftg ~ 
lifetifftcs et' at fftet'e tft8:fl eHe at tfte StlpJliyops tlftep tfte 
acath at 8:ft)' eHe at tftefft eft 8:ft)' pcqtlcst fet' withapawal, 
chcck CftaOfSCfftCftt et' pccci):Jt, itt which ea:se tfte assoeiatiOft 
~ f38:Y withapaJNals ttHEl cliT/iacftas ealy iii accof'daftcc 
wHIt stIeft iftstfuctiofts, ffiH H:e stIeft iftstptlctiOftS ~ lifHtt 
tfte rigftt at tfte ~ stlf'liVOf et' at all at tfte SHfViYOfS te 
fCCei'lC JtvithdfftI .... al ):Ja)'fftcftts et' ai'liacftds. 

Pa)'fftcftt 8:S ):Jfo'liacd iii tfte ):Jfcccdiftg ):Jafagfa):Jh attcl tfte 
fccci):Jt et' acquittaftcc at tfte PCfSOft te whofft Stteft ):Ja)'fftcftt 
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is Iftase is it ¥aIift ftftEI sttffteieftt release ftftEISiseAMge ef ~ 
asseeiatieft fer ~ f)a)'ffteftt Iftase eft aeeet:m:t ef ~ sAares 
eP sftare aeeetlftts f)Pier -te ~ reeeif)t By seeft asseeiatieft ef 
it ftetiee itt 'nriting frefft e,. eHe ef ~ Bet -te fftftlEe 
f)&yffteftts itt aeeersftftee with ~ tePlfts ef ~ SAMes eP 

sftare aeeetJ:ftts eP ef seeft ittstftietieftS. Aftep reeeif)t ef seeft 
ftetiee ftft asseeiatieft fftft)' reittse, vAtfteat liaBility,. -te ~ 
witA8rawals eP 8¥iiseftSs f)eft8iHg setenntnatieft ef ~ 
rights ef ~ f)Mties. 

Comment. Former Section 11204 is superseded by Part 1 
(commencing with Section 51(0) of Division 5 of the Probate 
Code relating to multiple-party accounts. The first two sentences 
of former Section 11204 are superseded by Sections 5301, 5302, 
5401, 5402, and 5407 of the Probate Code. The third sentence of 
former Section 11204 is continued in Section 5401 of the Probate 
Code. The fourth and fifth sentences of former Section 11204 are 
superseded by Section 5405 of the Probate Code. 

Financial Code § 11205 (repealed). Conclusive evidence 
of survivorship 

SEC. 14. Section 11205 of the Financial Code is 
repealed. 

HM. ~ f)9PeAase eP aeeef)tftftee ef SAMes eP sftare 
aeeetJ:ftts ef it wseral sarF&ftgs ftftEI lettH: asseeiatieft itt ~ 
ft8ffte ef twa eP IftePe f)ersefts -te Be f)ttift -te eitAer ef ~ 
eP ~ s'ttPli;rers is; itt ~ aeseftee ef fNtt8 eP t:m:stle 
infIaeftee, eefteMsh'e eYiseftee, itt e,. aetieft eP f)reeeeam.g 
-te 'i/meA eitAer ~ asseeiatieft eP ~ stH"'Aving sftare eP 

sftare aeeetlftt Aelsers Me it f)Mty, ef ~ intefttieft ef ~ 
sftare eP sftare fteeetJ:ftt Aelsers -te ¥eSt title -te ~ SAMes eP 

sftare aeeetJ:ftts ftftEI f)&y'Ifteftts Iftase eft aeeetJ:ftt tftereef ftftEI 
8¥iiseftSs tftereeft itt seeft· saPYir/ers. , 

Comment. Former Section 11205 is superseded by Part 1 
(commencing with Section 51(0) of Division 5 of the Probate 
Code relating to multiple-party accounts. The conclusive 
presumption of former Section 11205 has been replaced by a 
rebuttable presumption Wider Section 5302 of the Probate Code: 
The presumption of survivorship may be rebutted by clear and 
convincing evidence of a different intention. Prob. Code § 5302. 
However, the financial institution is protected against liability if 
it pays the account to the survivor. See Prob. Code §§ 5402, 5405. 
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Financial Code § 11206 (amended). Single membership 
of joint share accounts 

SEC. 15. Section 11206 of the Financial Code is 
amended to read: 

11206. Shares, or share accounts issued in the joint 
names of two or more persons, whether as joint tenants ep 

ft8 , tenants in common, or otherwise, create but a single 
membership in the association. 

Comment. Section 11206 is amended to include forms of joint 
ownership other than joint tenancy or tenancy in common. See, 
e.g., Prob. Code § 5101 ("joint account" defined to mean an 
account payable on request to one or more of two or more parties 
whether or not mention is made of any right of survivorship). 

Financial Code § 11206.5 (amended). Assignment or 
pledge of savings or share account 

SEC. 16. Section 11206.5 of the Financial Code is 
amended to read: 

11206.5. (a) Savings accounts and share accounts of a 
federal savings and loan association 8 fHftea itt jeiM ~eft8fiey 
held as a joint account and any dividends thereon may be 
assigned or pledged to the association by anyone of the 
jeiM ~eft8ft~s parties during their lifetime or by the survivor 
or anyone of the survivors of them after the death of one 
or more of the jeiM ~eft8ft~s parties, and such assignment 
or pledge may secure a loan from the association to anyone 
or more of the jeiM ~eft8ft~s parties or to anyone or more 
of the survivors of them after the death of one or more of 
them. By written instructions of all jeiM ~eft8ft~s parties 
given to the association, they may require the signatures of 
more than one of such persons during their lifetime or of 
more than one of the survivors after the death of anyone 
of them for any assignment or pledge, but no such 
instructions shall limit the right of the sole survivor or of all 
of the survivors to assign or pledge to the association the 
savings accounts or share accounts and any dividends 
thereon. No assignment or pledge to the association by less 
than all of the jetM teft8ft~S parties or by less than all of the 
survivors of the jetM ~eft8ft~S parties shall operate to sever 
or terminate, either in whole or in part, the continuance of 
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the jetM OCfltlftey joint account, subject to the effect of such 
pledge or assignment. 

(b) As used in this section, 'Joint account" and "parties" 
have the meaning given those terms under Section 5101 of 
the Probate Code. 

Comment. Section 11206.5 is amended to replace the former 
references to joint tenancy with a reference to "joint account" as 
defined in Section 5101 of the Probate Code, and to replace the 
former references to joint tenants with a reference to "parties" 
as defined in Section 5101 of the Probate Code. This expands the 
application of Section 11206.5 to include joint accounts in form 
other than the traditional common law joint tenancy account. 

Financial Code § 14854 (repealed). Joint tenancy 
SEC. 17. Section 14854 of the Financial Code is 

repealed. 
l't8M. Shftl'es ep eerftfteates fer ftmtls 8l.flftee itt jetM 

teflftftey ftfltI all eli¥ieeftes ftfltI interest tftere8ft fftftY Be pttitI 
t:e ttftf ef the jeiftt: tefttmts eleF£flg ~ lifeame ep t:e the 
sHrvh'8f' ep ttftf ette ef the sHr¥iTt8PB ef them ttft:ep the eeatft 
ef ette ep mere ef the jeiftt: teftftflts. By Wt'ittefl iMffiiea8ftS 
ef all jeiftt: OCfltlftts giTtefl t:e the ereelit ttfti8ft, the jeiftt: 
teftftflts fftftY refltHre the SigBatHfes ef mere t:ftftfl ette ef stteft 
flerS8ftS elttrffig ~ lifetimes ep ef mere t:ftftfl ette ef the 
sHfrriTt8rS ttft:ep the eeatft ef ttftf ette ef them eft ttftf ft8aee 
ef l.fAth8raT.,...a1, reEIaest fer r;;ith8rawal, eheek efte8rSelfteftt 
ep reeeif)t, itt T.fyrftteh ease the ereelit l::H'li8ft sfttHl fltl'Y 
l.fAtft8rawals, tH¥ieeftes ftfltI mterest eBIy itt aee8reltmee 
wit:ft stteft insffiiea8ftS, Bttt: Be stteft msffiiea8flS sfttHllHBit: 
the flgftt: ef the sale sHfYiT/8r ep ef all ef the StlPl¥t8rS t:e 
reeeiTte r;;ith8rawal flftYilieftts, elYtieeftels ftflel iftterest:. 
Paytfteftt as flr8¥ieee itt ~ seea8H; ftflel the reeeiflt ep 

aeEItHthm:ee By ttftf jeiftt: tefttlftt is a wIiel ftflel stHIieieftt 
release ftflel elisehftl'ge ef the eefl8sit8ry ereelit l::H'li8ft fer all 
fla}'ffteftts Iftaee eft aee8tlftt ef SAftl'eS ep eertmeates fer 
ftmtls 8Wftee itt jetM teflftfley t>fler t:e the reeeiflt By stteft 
ereelit Hfti8ft ef ft8Bee itt writing frefft ttftf ette ef them Bet: 
t:e fftaIte flftYlfteftts itt aee8reftflee wtt:ft the teflfts ef stteft 
SAftI'eS ep eert:meates fer ftmtls ep ef stteft writocft 
insHaea8fts. AAeP reeeiflt ef stteft ft8Bee a ereelit ttni8ft fftftY 
refl..tse, l.fAtheat liaBility, t:e fltl'Y l.fAtherftTNals, eli¥ieeftes, ep 
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ifit:erest: f)efteliftg ft aet:ePtninaa8ft ef +Be right:s ef +Be 
f)ftPaes. 

Comment. Former Section 14854 is superseded by Part I 
(commencing with Section 51(0) of Division 5 of the Probate 
Code relating to multiple-party accounts. The first sentence of 
former Section 14854 is superseded by Sections 5301, 5302, 5401, 
5402, and 5407 of the Probate Code. The second sentence of 
former Section 14854 is continued in Section 5401 of the Probate 
Code. The third and fourth sentences of former Section 14854 are 
superseded by Section 5405 of the Probate Code. 

Financial Code § 14854 (added). Multiple-party accounts 
SEC. 18. Section 14854 is added to the Financial Code, 

to read: 
14854. Subject to Section 14860, a credit union share 

account that is a multiple-party account, as defined in 
Section 5101 of the Probate Code, is governed by Part 1 
(commencing with Section 51(0) of Division 5 of the 
Probate Code. 

Comment. Section 14854 makes reference to the California 
Multiple-Party Accounts Law (Probate Code §§ 5100(5407) 
which applies to credit unions. The section also makes clear that 
the restrictions found in Section 14860 of the Financial Code are 
not affected by the enactment of the California Multiple-Party 
Accounts Law. 

Financial Code § 14854.5 (repealed). Pay-on-death 
accounts 

SEC. 19. Section 14854.5 of the Financial Code is 
repealed. 

~~'lr:5:- -fer As ttsetl iB ~ Seea8ft, "f)ay-J8nh1eat:h 
.. " f)r81f'iSl8ft ffieftftS. 

#t A f)r8Tlisi8ft er ~ ef ft eredit: tlfti8ft share er 
eerafteftt:e fer ~ ·wrbieh is iB t:he ftftlfte ef eRe f)erS8ft, 
Ttvftieh f)r8r1iaes t:httt: tIf)8ft t:he aeat:h ef t:httt: f)erS8ft +Be 
aee8lHlt: shall eee8ffie +Be f)r8f)ert:y ef eRe er m:ere 
aesigBat:ea f)ayees. 
~ A f)r8Flisi8ft er ~ ef ft eredit: Hfti8ft share er 

eerHfteat:e fer ~ v,meh is iB t:he ftftffte ef h¥e er m:ere 
f)erS8ftS, wmeh f)r8Fliaes t:httt: tIf)8ft +Be aeatfl ef ell ef stteh 
f)erS8ftS +Be aee8lHlt: shall eee8ffie t:he f)r8f)ert:y ef eRe er 
m:ere aesigBftt:ea f)ft)'ees. 
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-f&t AHy h'8fl:sfer ef f)r8f)erty le ~ e.esigfl:ft~ee. f)ftyee eP 

f)ft)'ees f)1:H'Seftft~ le ~ ~el'fftS ef ft f)ft)¥8ttJe.efttfl f)r8'1isi8B 
sftea Be gi .... seB dJee~ eB:e.er ~ ~el'fftS ef ~ shMe eP 

eert:ifteft~e eft shell ~ Be e.eemee. le Be ft ~eSblHleB~ftPy 
Elisf)8sie8B ef f)r8f)erty. :;Rte f'igM ef ~ e.esigttftffie. f)ftyee 
eP f)ftyees le reeeY.fe seeft f)r8f)erty shell ~ Be e.eniee., 
ft8rie.gee., eP ftf{edee. eft ~ gp8eB:e.S tflM ~ f'igM ftEtS ~ 
Beeft ereMee. e,. ft vfflBBg e*eee~ee. itt ftee8re.ftftee wHft ~ 
laws ef ~ MMe f)reserihiBg ~ reEtttit'emeB~s le effee~ ft 
¥tlIift ~eS~tlfBeB~llI'Y diSf)8Sie8B ef f)r8f)erty. 

iet :;Rte ereEli~ 'tHli8B shall fB:fllte f)a,'flteB~ itt ftee8re.ftftee 
wHft ~ f)ft)'J8We.efttft J)r8'.;cisi8B, eft seeft f)a,'flteB~ shell 
ElisehftPge ~ ereEli~ tlfti8ft frem lifthility wHft resf)ed le ~ 
m8fteys SEt J)tliEl; 1:t:ftIess fH'ieP le ~ J)ft)'fBeft~ ~ ereEli~ 
tlfti8ft htts BeeB Sel'Yee. wHit ft eeeft erEler resh'tliftiftg ~ 
f)a)'fBeft~. 

Comment. The substance of subdivision (a) of former 
Section 14854.5 is continued in Probate Code Section 5101 (i) 
("P.O.D. account" defined). The substance of subdivision (b) is 
continued in Probate Code Section 5304' (transfers 
nontestamentary). The substance of subdivision (c) is continued 
in Probate Code Section 5405 (payment as discharge). 

Financial Code § 18318.5 (repealed). Pay-on-death 
accounts 

SEC. 20. Section 18318.5 of the Financial Code is 
repealed. 

18a18.8. ittt As ttSeEl itt ~ seee8B, "f)&)'t8nte.ea~h 
.. " f)r8ritSt8ft meftfts: 

flt A f)r8rlisi8ft eP .ffirtft ef ftB iBves~eft~ eP ~ 
eerBfteate whieh is iB ~ fttllBe ef eBe f)erS8ft, ·w'fiieh 
J)r8Yie.es tflM tlJ1eft ~ e.ea~h ef tflM J)erS8ft ~ iBves~eB~ 
eP ~ eerHfteaffi shell hee8me ~ f)r8f)erty ef ette eP 

mere e.esigtta~ee. J)ayees. 
-tat A f)r8visi8ft eP .ffirtft ef ftB ifwes~eBt eP ~ 

eertifieft~e vlhieh is itt ~ fttlffie ef ~ eP fBePe f)erS8BS 
whieh f)r8'1ie.es tflM tlJ1eft ~ e.eft~h ef all ef seeft f)erS8BS 
~ iBr.feS~eB~ eP ~ eeran.eft~e shell hee8me ~ 
J)r8J)erty ef eBe eP fBePe e.esigfl:ft~ee. f)&)'ees. 

-f&t AHy h'ftBsft,r ef J)r8f)erty le ~ e.esigtta~ee. J)ftyee eP 

J)&)'ees f)1:H'seftft~ le ~ ~erms ef ft f)tl)¥ettJEleatfl f)r8 rlisi8B 
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sfttHl Be gi'f'eft effeet liftaep ~ tePfftS ef ~ ift"t'estffieftt eP 

~ eepBfleftte ftftEl sfttHl Bet Be aeelftea te Be ft 

testftlftefttftPY Elispesitieft ef ppepepty. ~ ~ ef ~ 
aesigftfttea pftyee eP pftyees te peeeive stteIt ppepepty sfttHl 
Bet Be aeniea, llilPiElgeti; eP ftffeetea eft ~ gpettft8s ~ ~ 
~ fttts Bet BeeH: epefttea hy ft writing eJfeeHtea ift 
fteeepaftftee with: ~ IftW5 ef ~ stttte ppeserihiftg ~ 
peEt\tipelfteftts te effeet ft ¥eHe testftlftefttfll'Y Elispesitieft ef 
ppepepty. 

iet ~ eemptlfty sfttHl fftftke pttytfteftt ift fteeepatlftee 
with: ~ PllY1eB!6eftth ppeT.lisieft, ftftEl stteIt pRylfteftt sfttHl 
ElisehftPge ~ iftaHstrial Ietlft eemptlfty &em lillilility with: 
pespeet te ~ Iftefteys sa pttiti; tIftless prieP te ~ pRylfteftt 
~ eelftptlfty fttts BeeH: sel'¥ea with: ft eeHft et'EleP pestpftiniftg 
~ pRylfteftt. 

Comment. The substance of subdivision (a) of former 
Section 18318.5 is continued in Probate Code Section 5101 (i) 
("P.O.D. account" defined). The substance of subdivision (b) is 
continued in Probate Code Section 5304 (transfers 
nontestamentary). The substance of subdivision (c) is continued 
in Probate Code Section 5405 (payment as discharge). 

Probate Code § 647 (amended). Exclusion of certain 
property from set-aside provisions 

SEC. 21. Section 647 of the Probate Code is amended to 
read: 

647. For the purposes of this article; ftftY : 
(a) Any property or interest therein or lien thereon 

which, at the time of the decedent's death, was held by him 
the decedent as joint tenant, or in which he the decedent 
had a life or other estate terminable upon his the decedents 
death, shall be excluded in determining the estate of the 
decedent or its value. 

(b) A multiple-party account to which the decedent was 
a party at the time of the decedents death shall be excluded 
in detennining the estate of the decedent or its value, 
whether or not all or a portion of the sums on deposit are 
community property, to the extent that the sums on deposit 
belong after the death of the decedent to a surviving party, 
P. o'D. payee, or beneficiary. As used in this subdivision, the 
terms "multiple-party account," "party," "P'O.D. payee," 
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and "beneficiary" have the meaning given those terms by 
Section 5101. 

Comment. Section 647 is amended to add subdivision (b). 
Subdivision (b) is a special application of subdivision (a) and 
continues prior law by making clear that funds in a 
multiple-party account as defined in Section 5101 are excluded in 
determining the estate of the decedent or its value under this 
article to the extent that the funds belong after the death of the 
decedent to a surviving party, P.O.D. payee, or beneficiary. 
Under prior law, joint tenancy accounts were expressly excluded 
from the decedent's estate for the purpose of this article, and 
Totten trust accounts were presumably also excluded as an estate 
terminable upon the decedent's death. 

Subdivision (b) excludes multiple-party account funds 
whether or not they are community property under Section 5305 
to the extent that the funds pass to a surviving party, P.O.D. 
payee, or beneficiary. Under prior law, when community funds 
were deposited into the spouses' joint tenancy account, there was 
a presumption of an intent to transmute the funds into true joint 
tenancy (see In re McCoin, 9 Cal. App.2d 480, 50 P.2d 114 
(1935)), with the result that on the death of one spouse the funds 
would be excluded from the decedent's estate for the purpose of 
this article. To this extent, the effect of subdivision (b) on 
community property funds deposited into the spouses' joint 
account is generally the same as under prior law. 

To the extent that the funds do not belong after the death of 
the decedent to a surviving party, P.O.D. payee, or beneficiary 
(as, for example, an interest in community property claimed as 
a statutory intestate share by a surviving spouse who is not a party 
to the account-see Section 201), the funds are includable in the 
decedent's estate for the purpose of this article. See Estate of 
Pezzola, 112 Cal. App.3d 752, 169 Cal. Rptr. 464 (1980). 

Probate Code §§ 5100-5501 (added). Nonprobate transfers 

SEC. 22. Division 5 (commencing with Section 51(0) is 
added to the Probate Code, to read: 
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DIVISION 5. NONPROBATE TRANSFERS 

PART 1. MULTIPLE-PARTY ACCOUNTS 

CHAPTER 1. SHORT TITLE AND DEFINITIONS 

Probate Code § 5100. Short title 
5100. This part may be cited as the California 

Multiple-Party Accounts Law. 
Comment. Division 5 (commencing with Section 5100) is 

drawn from Article VI of the Uniform Probate Code, with 
changes adapting it to California law. Section 5100 is not found 
in the Uniform Probate Code. For comparable provisions, see 
Minn. Stat. Ann. § 528.01 (West 1975) and N.]. Stat. Ann. 
§ 17:161-1 (West Supp. 1981). 

Probate Code § 5101. Definitions 
5101. In this part, unless the context otherwise requires: 
(a) "Account" means a contract of deposit of funds 

between a depositor and a financial institution, and 
includes a checking account, savings account, certificate of 
deposit, share account, and other like arrangement. 

(b) "Beneficiary" means a person named in a trust 
account as one for whom a party to the account is named 
as trustee. 

( c) "Financial institution" means any organization 
authorized to do business under state or federal laws 
relating to financial institutions, including, without 
limitation, banks and trust companies, savings banks, 
building and loan associations, savings and loan companies 
or associations, credit unions, and industrial loan 
companies. 

(d) "Joint account" means an account payable on 
request to one or more of two or more parties whether or 
not mention is made of any right of survivorship. 

(e) A "multiple-party account" is any of the following 
types of account: (1) a joint account, (2) a P.O.D. account, 
or (3) a trust account. It does not include: (1) accounts 
established for deposit of funds of a partnership, joint 
venture, or other association for business purposes, (2) 
accounts controlled by one or more persons as the duly 
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authorized agent or trustee for a corporation, 
unincorporated association, charitable or ClVIC 
organization, or (3) a regular fiduCiary or trust account 
where ·the relationship is established other than by deposit 
agreement. 

(f) "Net contribution" of a party to a joint account as of 
any given time is the sum of all deposits thereto made by 
or for the party, less all withdrawals made by or for the 
party that have not been paid to or applied to the use of any 
other party, plus a pro rata share of any interest or 
dividends included in the current balance. The term 
includes, in addition, any proceeds of deposit life insurance 
added to the account by reason of the death of the party 
whose net contribution is in question. In the absence of 
proof ot..l)erwise, only parties who have a present right of 
withdrawal shall be considered as having a net contribution 
and the net contribution of each of the parties having a 
present right of withdrawal is deemed to be an equal 
amount. 

(g) "Party" means a person who, by the terms of the 
account, has a present right, subject to request, to payment 
from a multiple-party account. A P.O.D. payee or 
beneficiary of a trust account is a party only after the 
account becomes payable to the payee or beneficiary by 
reason of surviving the original payee or trustee. Unless the 
context otherwise requires, "party" includes a guardian, 
conservator, personal representative, or assignee, including 
a levying creditor, of a party. "Party" also includes a person 
identified as a trustee of an account for another whether or 
not a beneficiary is named, but does not include any named 
benefiCiary unless the beneficiary has a present right of 
withdrawal. 

(h) "Payment" of sums on deposit includes withdrawal, 
payment on check or other directive of a party, and any 
pledge of sums on deposit by a party and any set-off, or 
reduction or other disposition of all or part of an account 
pursuant to a pledge. 

(i) "P.O.D. account" means an account payable o~ 
request to one person during the person's lifetime and on 
the person's death to one or more P.O.D. payees, or to one 
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or more persons during their lifetimes and on the death of 
all of them to one or more P.O.D. payees. 

(j) uP.O.D. payee" means a person designated on a 
P.O.D. account as one to whom the account is payable on 
request after the death of one or more persons. 

(k) "Proof of death" includes an original or attested or 
certified copy of a death certificate or record or report that 
is prima facie evidence of death under Section 10577 of the 
Health and Safety Code, Sections 1530 to 1532, inclusive, of 
the Evidence Code, or another statute of this state. 

(l) A financial institution "receives" an order or notice 
under this part when it is received by the particular office 
or branch office of the financial institution where the 
account is carried. 

(m) "Request" means a proper request for withdrawal, 
or a check or order for payment, that complies with all 
conditions of the account, including special requirements 
concerning necessary signatures, and regulations of the 
financial institution; but if the financial institution 
conditions withdrawal or payment on advance notice, for 
purposes of this part the request for withdrawal or payment 
is treated as immediately effective and a notice of intent to 
withdraw is treated as a request for withdrawal. 

(n) "Sums on deposit" means the balance payable on a 
multiple-party account including interest, dividends, and in 
addition any deposit life insurance proceeds added to the 
account by reason of the death of a party. 

(0) "Trust account" means an account in the name of 
one or more parties as trustee for one or more beneficiaries 
where the relationship is established by the form of the 
account and the deposit agreement with the financial 
institution and there is no subject of the trust other than the 

. sums on deposit in the account. In a trust account, it is not 
essential that payment to the beneficiary be mentioned in 
the deposit agreement. A trust account does not include (1) 
a regular trust account under a testamentary trust or a trust 
agreement that has significance apart from the account or 
(2) a fiduciary account arising from a fiduciary relation such 

. as attorney-client. 
(p) "Withdrawal" includes payment to a third person 

pursuant to check or other directive of a party. 
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Comment. Section 5101 is the same as Section 6-101 of the 
Uniform Probate Code with some technical modifications. These 
include the following: 

(1) The last sentence is added to subdivision (f) to establish a 
clear rule concerning the amount of "net contribution" in a case 
where the actual amount cannot be established. 

(2) A reference to a "levying" creditor is substituted in 
subdivision (g) for the reference in the UPC to an "attaching" 
creditor; "attaching creditor" might be construed in California to 
be restricted to one who levies under a writ of attachment 
(prejudgment) and not to include one who levies under a writ 
of execution (postjudgment)." 

(3) As defined in subdivision (i), "P.O.D. account" includes 
an account containing a "pay-on-death" provision created 
pursuant to former Financial Code Sections 825.5, 7604.5, 11203.5, 
14854.5, or 18318.5. 

(4) The reference to UPC Section 1-107 has been replaced in 
subdivision (k) by a reference to the statutes of this state that 
make a death certificate or record or report prima facie evidence 
of death; the reference to "an original or attested or certified 
copy" has been added, consistent with the statutes referred to in 
subdivision (k). 

(5) Subdivision (J) is new and is drawn from former Section 
852 of the Financial Code. 

CHAPTER 2. GENERAL PROVISIONS 

Probate Code § 5201. Ownership as between parties and 
others; protection of financial institutions 

5201. (a) The provisions of Chapter 3 (commencing 
with Section 5301) concerning beneficial ownership as 
between parties, or as between parties and P.O.D. payees 
or beneficiaries of multiple-party accounts, are relevant 
only to controversies between these persons and their 
creditors and other successors, and have no bearing on the 
power of withdrawal of these persons as determined by the 
terms of account contracts. 

(b) The provisions of Chapter 4 (commencing with 
Section 5401) govern the liability of financial institutions 
who make payments pursuant to that chapter. 

Comment. Section 5201 is the same in substance as Section 
6-lO2 of the Uniform Probate Code. Nothing in this part affects 
set-off rights of financial institutions. See Fin. Code §§ 864 (bank 
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set-off), 7609.5 (savings and loan association set-off); Kruger v. 
Wells Fargo Bank, 11 Cal.3d 352, 357, 521 P.2d 441,113 Cal. Rptr. 
449 (1974) (right of set-off is "based upon general principles of 
equity") . 

Probate Code § 5202. Transfers in fraud of creditors 
5202. Nothing in this part affects the law relating to 

transfers in fraud of creditors. 
Comment. Section 5202 is not found in the Uniform Probate 

Code. 

CHAPTER 3. OWNERSHIP BETWEEN PARTIES 
AND THEIR CREDITORS AND SUCCESSORS 

Probate Code § 5301. Ownership during lifetime 
5301. (a) Ajoint account belongs, during the lifetime of 

all parties, to the parties in proportion to the net 
contributions by each to the sums on deposit, unless there 
is clear and convincing evidence of a different intent. 

(b) A P.O.D. account belongs to the original payee 
during his or her lifetime and not to the P.O.D. payee or 
payees. If two or more parties are named as original payees, 
during their lifetimes the account belongs to them in 
proportion to the net contributions by each to the sums on 
deposit, unless there is clear and convincing evidence of a 
different intent. 

(c) Unless a contrary intent is manifested by the terms 
of the account or the deposit agreement or there is other 
clear and convincing evidence of an irrevocable trust, a 
trust account belongs beneficially to the trustee during his 
or her lifetime, and if two or more parties are named as 
trustee on the account, during their lifetimes the account 
belongs beneficially to them in proportion to the net 
contributions by each to the sums on deposit, unless there 
is clear and convincing evidence of a different intent. If 
there is an irrevocable trust, the account belongs 
beneficially to the beneficiary. 

Comment. Section 5301 is the same in substance as Section 
6-103 of the Uniform Probate Code. The presumption under 
subdivision (a) that a joint account belongs to the parties during 
their lifetimes in proportion to the net contributions by each 

3-75794 
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changes the rule under former law. Under former law, if the joint 
account provided for rights of survivorship, the account was 
presumed to be a joint tenancy and each joint tenant was 
presumed to have an equal interest in the account. Wallace v. 
Riley, 23 Cal. App.2d 654, 667, 74 P.2d 807 (1937). 

Subdivision (b) is new. Former law was silent as to the 
ownership rights of parties to a pay-on-death account. 

The first sentence of subdivision (c) codifies the 
judicially-recognized rule that, in the case of a tentative or 
"Totten" trust, the depositor has unrestricted access to the funds 
on deposit during the depositor's lifetime. See 7 B. Witkin, 
Summary of California Law Trusts § 17, at 5379 (8th ed. 1974). 

When a husband and wife are parties to a multiple-party 
account, their funds on deposit are presumed to be community 
property funds notwithstanding the form of the account. See 
Section 5305. Accordingly, unless the presumption is rebutted, 
during their lifetimes their interests are present, existing, and 
equal. See Civil Code § 5105. 

Probate Code § 5302. Right of survivorship 
5302. (a) Sums remaining on deposit at the death of a 

party to a joint account belong to the surviving party or 
parties as against the estate of the decedent unless there is 
clear and convincing evidence of a different intention. If 
there are two or more surviving parties, their respective 
ownerships during lifetime shall be in proportion to their 
previous ownership interests under Section 5301 
augmented by an equal share for each survivor of any 
interest the decedent may have owned in the account 
immediately before the decedent's death; and the right of 
survivorship continues between the surviving parties. 

(b) If the account is a P.O.D. account: 
(1) On death of one of two or more original payees, the 

rights to any sums remaining on deposit are governed by 
subdivision (a). 

(2) On death of the sole original payee or of the survivor 
of two or more original payees, (A) any sums remaining on 
deposit belong to the P.O.D. payee or payees if surviving, 
or to the survivor of them if one or more die before the 
original payee, (B) if two or more P.O.D. payees survive, 
any sums remaining on deposit belong to them in equal and 
undivided shares unless the terms of the account or deposit 
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agreement expressly provide for different shares, and (C) 
if two or more P.O.D. payees survive, there is no right of 
survivorship in the event of death of a P.O.D. payee 
thereafter unless the terms of the account or deposit 
agreement expressly provide for survivorship between 
them. 

(c) If the account is a trust account: 
(1) On death of one of two or more trustees, the rights 

to any sums remaining on deposit are governed by 
subdivision (a). 

(2) On death of the sole trustee or the survivor of two or 
more trustees, (A) any sums remaining on deposit belong 
to the person or persons named as beneficiaries, if 
surviving, or to the survivor of them if one or more die 
before the trustee, unless there is clear and convincing 
evidence of a contrary intent, (B) if two or more 
beneficiaries survive, any sums remaining on deposit 
belong to them in equal and undivided shares unless the 
terms of the account or deposit agreement expressly 
provide for different shares, and (C) if two or more 
beneficiaries survive, there is no right of survivorship in 
event of death of any beneficiary thereafter unless the 
terms of the account or deposit agreement expressly 
provide for survivorship between them. 

(d) In other cases, the death of any party to a 
multiple-party account has no effect on beneficial 
ownership of the account other than to transfer the rights 
of the decedent as part of the decedent's estate. 

(e) A right of survivorship arising from the express terms 
of the account or under this section, a beneficiary 
designation in a trust account, or a P.O.D. payee 
designation, cannot be changed by will. 

Comment. Section 5302 is the same in substance as Section 
6-104 of the Uniform Probate Code except that Section 5302 omits 
the UPC requirement that the intent that there be no rights of 
survivorship exist "at the time the account is created." Thus, 
under Section 5302 the intention to negate survivorship may be 
shown to have existed after the time of creation of the account, 
although the evidence must be clear and convincing. 

Subdivision (a) creates a right of survivorship in ajoint account 
whether or not the account is described as a "joint tenancy" or 
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mentions any right of survivorship. See Section 5101 (d). The 
right of survivorship created by subdivision (a) may be rebutted 
by clear and convincing evidence of a different intention. This 
strengthens survivorship rights, since under prior law the 
presumption of survivorship arising from the joint tenancy form 
of the account could be overcome by a preponderance of the 
evidence. See Schrnedding v. Schrnedding, 240 Cal. App.2d 312, 
315-16,49 Cal. Rptr. 523 (1966) (presumption rebuttable); Evid. 
Code § 115 (except as otherwise provided by law, burden of 
proof requires preponderance of evidence); Comment to Evid. 
Code § 606 (ordinarily party against whom a rebuttable 
presumption operates must overcome the presumption by a 
preponderance of the evidence) . To rebut the right of 
survivorship where no right of survivorship is desired, the parties 
to a joint account may, for example, establish a "JOINT 
ACCOUNT-NO SURVIVORSHIP." 

Paragraph (2) (B) of subdivision (b), and paragraph (2) (B) of 
subdivision (c), are clarifying provisions not found in the 
Uniform Probate Code. These provisions are drawn from the law 
of Maine. See Me. Rev. Stat. Tit. IS-A, § 6-104 (West 1981). 

Community funds may be deposited in an account held jointly 
by one of the spouses and a third person, with the other spouse 
not being a party to the account. Also community funds may be 
deposited in an account by one spouse as a trustee for a 
beneficiary who is not the other spouse or in a P.O.D. account 
where the P.O.D. payee is not the other spouse. In any of these 
cases, upon the death of the spouse who is a party to the account, 
the non-party spouse may recover his or her half interest in the 
community funds in preference to the survivorship rights of the 
third person. See Section 201; Mazman v. Brown, 12 Cal. App.2d 
272, 55 P.2d 539 (1936) (Probate Code Section 201 applies to 
nonprobate transfers with testamentary effect such as life 
insurance) . 

Even though the funds in a multiple-party account may be 
community funds under Section 5305, the financial institution 
may rely on the form of the account as a joint account, P.O.D. 
account, or trust account and may make payment pursuant to 
Chapter 4 (commencing with Section 5401), and is protected 
from liability in so doing. See Section 5405. The nature of the 
property rights in such funds is to be determined among the 
competing claimants, and the financial institution has no interest 
in this controversy. See Section 5201. 

Subdivision (b) is new. Former law was silent as to the 
survivorship rights of parties to a pay-on-death account. 
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Subdivision (C) codifies the judicially-recognized rule that, in 
the case of a tentative or "Totten" trust, the sums on deposit vest 
in the designated beneficiary on the death of the trustee. See 7 
B. Witkin, Summary of California Law Trusts § 17, at 5379 (8th 
ed.1974). However, subdivision (c) strengthens the rights of the 
beneficiary by permitting the trust to be attacked only by "clear 
and convincing" evidence that survivorship was not intended. 
Under prior California law, a tentative or ·Totten" trust could be 
defeated by circumstantial and often flimsy evidence, making its 
use unreliable. Id § 18, at 5381-82. 

Subdivision (e) changes the rule applicable to a tentative or 
"Totten" trust under prior California law by preventing 
revocation or modification of the trust by will. See Brucks v. 
Home Fed. Sav. & Loan Ass'n, 36 Cal.2d 845, 852-53, 228 P.2d 545 
(1951) (testamentary plan wholly inconsistent with terms of 
tentative trust revokes the trust). 

Nothing in Section 5302 prevents the court, for example, from 
enforcing a promise by the surviving beneficiary to share the 
account funds with someone else. C£ Jarkieh v. Badagliacco, 75 
Cal. App.2d 505, 170 P.2d 994 (1946). 

Probate Code § 5303. Change in terms of account 
5303. (a) The provisions of Section 5302 as to rights of 

survivorship are determined by the form of the account at 
the death of a party. 

(b) Once established, the terms of a multiple-party 
account can be changed only by any of the following 
methods: 

(1) Closing the account and reopening it under different 
terms. 

(2) Presenting to the financial institution a modification 
agreement that is signed by all parties with a present right 
of withdrawal. If the financial institution has a form for this 
purpose, it may require use of the form. 

(3) If the provisions of the terms of the account or 
deposit agreement provide a method of modification of the 
terms of the account, complying with those provisions. 

Comment. Subdivision (a) of Section 5303 is the same as the 
first sentence of Section 6-105 of the Uniform Probate Code. 

Subdivision (b) is substituted for the remainder of the Uniform 
Probate Code Section and is drawn from Georgia law. See Ga. 
Code Ann. § 41A-3805 (Harrison Supp. 1981). Paragraph (3) of 
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subdivision (b) permits a change in the terms of a multiple-party 
account by complying with a method of modification provided 
in the terms of the account or deposit agreement. Accordingly, 
for example, if the terms of the account or deposit agreement 
permit a party to the account to change a P.O.D. beneficiary or 
to substitute a new party to a joint account for an original party 
to the account, the change would be effective to give the right 
of survivorship to the new beneficiary or new party to the joint 
account. The requirement of paragraph (1) that the account be 
closed and reopened under different terms would not apply 
where the modification is made under paragraph (2) or (3) of 
subdivision (b). 

Section 5303 does not affect the presumption established by 
Section 5305 (funds of married persons who are parties to joint 
account presumed to be community property). See also Section 
5405 (notice to financial institution from party that withdrawals 
should not be permitted). 

Probate Code § 5304. Transfers nontestamentary 
5304. Any transfers resulting from the application of 

Section 5302 are effective by reason of the account contracts 
involved and this part and are not to be considered as 
testamentary. The right under this part of a surviving party 
to a joint account, or of a beneficiary, or of a P.O.D. payee, 
to the sums on deposit on the death of a party to a 
multiple-party account shall not be denied, abridged, or 
affected because such right has not been created by a 
writing executed in accordance with the laws of this state 
prescribing the requirements to effect a valid testamentary 
disposition of property. 

Comment. Section 5304 continues a portion of former 
Financial Code Sections 852.5, 7604.5, 11203.5, 14854.5, and 
18318.5 (pay-on-death transfers nontestamentary). The first 
sentence is the same as the first portion of Section 6-106 of the 
Uniform Probate Code. The remainder of the Uniform Probate 
Code section is omitted. The second sentence of Section 5304 is 
drawn from the New Jersey law. See N.}. Stat. Ann. § 17:161-14 
(West Supp. 1981). The purpose of Section 5304 is to make clear 
that the effectiveness of transfers under this part is not to be 
determined by the requirements for a will. 

A transfer under this part is effective by reason of the 
provisions of this part and the terms of the account or deposit 
agreement. This transfer avoids the need for a probate 
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proceeding to accomplish a transfer. However, the transfer does 
not affect rights otherwise provided by law. Also, for example, 
Section 5304 has no effect on a surviving spouse's right to his or 
her share of community funds deposited in a multiple-party 
account under which a third person has a survivorship right upon 
the death of the other spouse. See the Comment to Section 5302. 

Probate Code § 5305. Presumption that sums on deposit 
are community property 

5305. (a) Notwithstanding Sections 5301 to 5303, 
inclusive, if parties to an account are married to each other, 
whether or not they are so described in the deposit 
agreement, their net contribution to the account is 
presumed to be and remain their community property. 

(b) The presumption established by this section is a 
presumption affecting the burden of proof and may be 
rebutted by proof of either of the following: 

(1) The sums on deposit that are claimed to be separate 
property can be traced from separate property unless it is 
proved that the married persons made an agreement that 
expressed their clear intent that such sums be their 
community property. 

(2) The married persons made a written agreement, 
separate from the deposit agreement, that expressly 
provided that the sums on deposit, claimed not to be 
community property, were not to be community property. 

(c) Notwithstanding subdivision (a), a right of 
survivorship arising from the express terms of the account 
or under Section 5302, a beneficiary designation in a trust 
account, or a P.O.D. payee designation, cannot be changed 
by will. 

( d) Except as provided in subdivision ( c ) , a 
multiple-party account created with community property 
funds does not in any way alter community property rights. 

Comment. Section 5305 is a new provision; there is no 
comparable provision in the Uniform Probate Code. 

Section 5305 applies to all "accounts" (defined in subdivision 
(a) of Section 5101), not just "multiple-party accounts" (defined 
in subdivision (e) of Section 5101). Thus, the presumption of 
community property applies, for example, to a husband and wife 
who have funds on deposit in a partnership account. 
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Section 5305 does not affect or limit the right of the financial 
institution to make payments pursuant to Sections 5401-5407 and 
the deposit agreement. See Section 5201. For this reason, Section 
5305 does not affect the definiteness and certainty that the 
financial institution must have in order to be induced to make 
payments from the account and, at the same time, the section 
preserves the rights of the parties, creditors, and successors that 
arise out of the nature of the funds--community or separate-in 
the account. 

With respect to the spouses and those claiming under them, 
Section 5305 reverses the presumption under former law that 
community funds deposited into a joint account with right of 
survivorship are presumed to be converted into true joint 
tenancy funds and to lose their character as community property. 
See In re McCoin, 9 Cal. App.2d 480, 50 P.2d 114 (1935). See also 
Griffith, Community Property inloint Tenancy Form, 14 Stan. L. 
Rev. 87, 91-93 (1961). The former presumption was inconsistent 
with the general belief of married persons. Married persons 
generally believe that community funds deposited in a joint 
tenancy account remain community property. See Griffith, supra 
at 90, 95, 106-109. The presumption created by Section 5305 is 
consistent with this general belief. 

The presumption created by Section 5305 is one affecting the 
burden of proof. See also Evid. Code § 606 ("The effect of a 
presumption affecting the burden of proof is to impose upon the 
party against whom it operates the burden of proof as to the 
nonexistence of the presumed fact"). This requires proof that the 
funds of married persons in a joint account are not community 
property. Subdivision (b) of Section 5305 specifies the proof that 
must be made to rebut the presumption that the property is 
community property. 

Paragraph (1) of subdivision (b) specifies one of the two 
methods of rebutting the presumption-the source-of-funds or 
tracing rule. If the person having the burden of proof can trace 
separate funds into a joint account, the presumption of 
community property is overcome and the funds retain their 
separate character. If separate funds have been commingled 
with community funds but remain ascertainable or traceable into 
a proportionate share of the account, the funds retain their 
separate character. On the other hand, if separate and 
community funds are so commingled that the party having the 
burden of proving that the funds are separate cannot meet that 
burden, then the entire account is treated as community 
property. See generally 7 B. Witkin, Summary of California Law 
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Community Property §§ 33-34, at 5126-28 (8th ed. 1974). Even 
though the separate funds can still be traced, nothing prevents 
the married persons from making an agreement that expresses 
their clear intent that the funds be community property. If the 
person claiming that such an agreement was made proves that 
fact by a preponderance of the evidence, the agreement is given 
effect as provided in the last clause of paragraph (1). 

Paragraph (2) of subdivision (b) specifies the other method by 
which the presumption may be rebutted: The spouses may 
expressly agree that the sums on deposit are not community 
property. But lay persons often do not understand the detailed 
provisions of the deposit agreement, and those provisions may 
not reflect the intent of the spouses as to the character of the 
property in the joint account. For this reason, paragraph (2) 
provides that the character of the property as community 
property is not changed unless there is an agreement-separate 
from the deposit agreement-expressly providing, for example, 
that the sums on deposit are not community property or that 
such sums are the separate property of one or both of the spouses. 
This scheme gives the spouses the necessary flexibility to change 
the character of the property where that is their intention but, 
at the same time, protects the spouses against unintentionally 
changing community property into separate property merely by 
signing a deposit agreement that would have that unintended 
effect. 

The presumption created by Section 5305 does not affect the 
provisions of Sections 5302, 5402, and 5405 that permit prompt 
payment of the sums on deposit in ajoint account to the surviving 
spouse. The prompt payment provisions are most useful where 
the estate is small and payment to the surviving spouse will avoid 
the expense and delay of probate. Yet, because the presumption 
created by Section 5305 governs the rights between the spouses 
and their successors, claimants who wish to show that the funds 
are community funds will find it easier to do so. 

In the case of dissolution of the marriage, the community 
property sums on deposit in the joint account are subject to 
division by the court. Civil Code § 4800. By way of contrast, a 
true joint tenancy account is ordinarily not subject to division on 
dissolution of marriage because the sums on deposit are separate 
property of the spouses. Cf. Walker v. Walker, lOB Cal. App.2d 
605,608,239 P.2d 106 (1952) (real property). An attempted gift 
or other disposition of community sums on deposit without 
valuable consideration and without the consent of the other 
spouse may be set aside. Civil Code § 5125 (b) . 
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Community property funds on deposit in a multiple-party 
account are not subject to testamentary disposition by the 
deceased depositor. See subdivision (c). This is consistent with 
the general Uniform Probate Code rule stated in subdivision (e) 
of Section 5302. If a right to dispose of community property in a 
multiple-party account by will is desired to be retained, that 
objective can be accomplished by the two spouses establishing a 
joint account with the express provision that no right of 
survivorship arises upon the death of one of the spouses. 

Probate Code § 5306. Transitional provision 
5306. For the purposes of this chapter, if a joint account 

was established before July I, 1984, and the account was 
established as a "tenancy in common" account, no right of 
survivorship arises from the terms of the account or under 
Section 5302. 

Comment. Section 5306 is new; there is no comparable 
provision in the Uniform Probate Code. The purpose of Section 
5306 is to preserve the effect of a tenancy in common account 
established under prior law. As to accounts established after the 
operative date of this part, the form of the account should 
specifically provide that it is a nonsurvivorship account if that is 
the intent of the depositor. See Section 5302(a) (clear and 
convincing evidence of intent that account be a nonsurvivorship 
account required). 

CHAPTER 4. PROTECTION OF FINANCIAL 
INSTITUTION 

Probate Code § 5401. Establishment of and payment from 
multiple-party accounts; inquiry not required to 
establish net contn"butions 

5401. (a) Financial institutions' may enter into 
multiple-party accounts to the same extent that they may 
enter into single-party accounts. Any multiple-party 
account may be paid, on request and according to its terms, 
to anyone or more of the parties. 

(b) The terms of the account or deposit agreement may 
require the signatures of more than one of the parties to a 
multiple-party account during their lifetimes or of more 
than one of the survivors after the death of anyone of them 
on any check, check endorsement, receipt, notice of 
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withdrawal, request for withdrawal, or withdrawal order. 
In such case, the financial institution shall pay the sums on 
deposit only in accordance with such terms, but those terms 
do not limit the right of the sole survivor or of all of the 
survivors to receive the sums on deposit. 

(C) A financial institution shall not be required to inquire 
as to the source of funds received for deposit to a 
multiple-party account, or to inquire as to the proposed 
application of any sum withdrawn from an account, for 
purposes of establishing net contributions. 

Comment. Subdivision (a) of Section 5401 is the same as the 
first two sentences of Section 6-108 of the Uniform Probate Code 
with the addition of the clarifying phrase "and according to its 
terms." 

Subdivision (b) is not contained in the Uniform Probate Code. 
It continues the substance of provisions of former Financial Code 
Section 852 (third sentence) (banks), Section 7603 (second 
sentence) (savings and loan associations), Section 11204 (third 
sentence) (federal savings and loan associations), and Section 
14854 (second sentence) (credit unions). 

Subdivision (c) is the same as the last sentence of Section 6-108 
of the Uniform Probate Code. 

Probate Code § 5402. Payment of joint account 
5402. Any sums in a joint account may be paid, on 

request and according to its terms, to any party without 
regard to whether any other party is incapacitated or 
deceased at the time the payment is demanded; but 
payment may not be made to the personal representative 
or heirs of a deceased party unless proof of death is 
presented to the financial institution showing that the 
decedent was the last surviving party or unless there is no 
right of survivorship under Section 5302. 

Comment. Section 5402 is the same in substance as Section 
6-109 of the Uniform Probate Code 

Probate Code § 5403. Payment of P.O.D. account 
5403. Any P.O.D. account may be paid, on request and 

according to its terms, to any original party to the account. 
Payment may be made, on request, to the P.O.D. payee or 
to the personal representative or heirs of a deceased P.O.D. 



176 NONPROBATE TRANSFERS 

payee upon presentation to the financial institution of proof 
of death showing that the P.O.D. payee survived all persons 
named as original payees. Payment may be made to the 
personal representative or heirs of a deceased original 
payee if proof of death is presented to the financial 
institution showing that the deceased original payee was 
the survivor of all other persons named on the account 
either as an original payee or as P.O.D. payee. 

Comment. Section 5403 is the same in substance as Section 
6-110 of the Uniform Probate Code. 

Probate Code § 5404. Payment of trust account 
5404. Any trust account may be paid, on request and 

according to its terms, to any trustee. Unless the financial 
institution has received written notice that the beneficiary 
has a vested interest not dependent upon surviving the 
trustee, payment may be made to the personal 
representative or heirs of a deceased trustee if proof of 
death is presented to the financial institution showing that 
the deceased trustee was the survivor of all other persons 
named on the account either as trustee or beneficiary. A 
trust account may be paid to a beneficiary or beneficiaries 
or the personal representative or heirs of a beneficiary or 
beneficiaries if proof of death is presented to the financial 
institution showing that the beneficiary or beneficiaries 
survived all persons named as trustees. 

Comment. Section 5404 is the same in substance as Section 
6-111 of the Uniform Probate Code. 

Probate Code § 5405. Payment as discharge 
5405. (a) Payment made pursuant to Section 5401, 

5402, 5403, or 5404 discharges the financial institution from 
all claims for amounts so paid whether or not the payment 
is consistent with the beneficial ownership of the account 
as between parties, P.O.D. payees, or beneficiaries, or their 
successors. 

(b) The protection provided by subdivision (a) does not 
extend to payments made after the financial institution has 
been served with a court order restraining payment. No 
other notice or any other information shown to have been 



NONPROBATE TRANSFERS 171 

available to a financial institution shall affect its right to the 
protection provided by subdivision (a). 

(c) Unless the notice is withdrawn, after receipt of a 
written notice from any party that withdrawals in 
accordance with the terms of the account should not be 
permitted, the financial institution may refuse, without 
liability, to pay any sums on deposit pending determination 
of the rights of the parties or their successors. 

(d) The protection provided by this section has no 
bearing on the rights of parties in disputes between 
themselves or their successors concerning the beneficial 
ownership of funds in, or withdrawn from, multiple-party 
accounts and is in addition to, and not exclusive of, any 
protection provided the financial institution by any other 
provision of law. 

Comment. Section 5405 is drawn in part from Section 6-112 
of the Uniform Probate Code. Subdivision (a) is the same in 
substance as a portion of the Uniform Probate Code section. 
Subdivision (b) is substituted for the comparable portion of the 
Uniform Probate Code section, and continues the provisions of 
former Financial Code Sections 852.5, 7604.5, 11203.5, 14854.5, 
and 18318.5 relating to service of a court order restraining 
payment. Subdivision (c) continues the substance of the fifth 
sentence of former Section 852 of the Financial Code and the 
fourth sentence of former Section 7603 of the Financial Code. 
Subdivision (d) is the same in substance as the comparable 
portion of the Uniform Probate Code section. Receipt of notice 
under this section must be at the particular office or branch office 
where the account is carried. See Section 5101 (l) . 

Probate Code § 540f)' Payment of account held in trust 
form where fmancial institution has no notice that 
account is not a "trust account" 

5406. The provisions of this chapter that apply to the 
payment of a trust account apply to an account in the name 
of one or more parties as trustee for one or more other 
persons if the financial institution has no other or further 
notice that the account is not a trust account as defined in 
Section 5101. 

Comment. Section 5406 continues the substance of former 
Section 853 of the Financial Code which applied to banks, but 
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extends the former provision to apply to all financial institutions 
(defined in Section 5101), including banks, savings and loan 
associations, and credit unions, except that the provision of 
former Section 853 concerning payment to a minor is superseded 
by Section 5407. 

Section 5406 permits a financial institution to treat an account 
in trust form as a trust account (defined in Section 5101) if it is 
unknown to the financial institution tha~ the funds on deposit are 
subject to a trust created other than by the deposit of the funds 
in the account in trust form. If the financial institution does not 
have the additional information, the financial institution is 
protected from liability if it pays the account as prOvided in this 
chapter. See Section 5405. However, Section 5406 does not affect 
the rights as between the parties to the account, the beneficiary, 
or their successors. See Sections 5201, 5301 (c), and 5302 (c) . 

Probate Code § 5407. Payment to minor 
5407. If a financial institution is required or permitted to 

make payment pursuant to this chapter to a person who is 
a minor: 

(a) If the minor is a party to a multiple-party account, 
payment may be made to the minor or to the minor's order, 
and payment so made is a valid release and discharge of the 
financial institution, but this subdivision does not apply if 
the account is to be paid to the minor because the minor 
was deSignated as a P.O.D. payee or as a beneficiary of a 
trust account. 

(b) In cases where subdivision (a) does not apply, 
payment shall be made as provided in Chapter 2 
(commencing with Section 34(0) of Part 8 of Division 4. 

Comment. Section 5407 is new; there is no comparable 
provision in Article VI of the Uniform Probate Code. Subdivision 
(a) of Section 5407 is consistent with Section 850 of the Financial 
Code but applies to all financial institutions, not merely banks. 
Subdivision (b) supersedes the last portion of former Section 853 
of the Financial Code (direct payment to minor beneficiary 
permitted on death of trustee), and substitutes the protective 
provisions of Sections 3400-3413 of the Probate Code. 
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PART 2. DISPOSITIVE PROVISIONS IN 
WRITTEN INSTRUMENTS 
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Probate Code § 5501. Dispositive provisions in written 
instruments 

5501. (a) Any of the following provisions in an 
insurance policy, contract of employment, bond, mortgage, 
promissory note, deposit agreement, pension or 
profit-sharing plan, trust agreement, conveyance or any 
other written instrument effective as a contract, gift, 
conveyance, or trust is not invalid because the instrument 
is not executed with the formalities of a will, and this code 
does not invalidate the instrument or any of the following 
provisions: 

(1) That money or other benefits theretofore due to, 
controlled or owned by a decedent shall be paid after the 
decedent's death to a person designated by the decedent in 
either the instrument or a separate writing, including a will, 
executed at the same time as the instrument or 
subsequently. 

(2) That any money due or to become due under the 
instrument shall cease to be payable in event of the death 
of the promisee or the promisor before payment or 
demand. 

(3) That any property which is the subject of the 
instrument shall pass to a person designated by the 
decedent in either the instrument or a separate writing, 
including a will, executed at the same time as the 
instrument or -subsequently. 

(b) Nothing in this section limits the rights of creditors 
under other laws of this state. 

Comment. Section 5501 is the same in substance as Section 
6-201 of the Uniform Probate Code. The Uniform Probate Code 
language that the provisions referred to in this section are 
"deemed to be nontestamentary" has been replaced by the 
language making them "not invalid because the instrument is not 
executed with the formalities of a will." See generally 7 B. Witkin, 
Summary of California Law Wills and Probate § 113, at 5628 (8th 
ed. 1974). This change is nonsubstantive. 

Paragraphs (1) and (3) -of subdivision (a) may expand 
California law with respect to the kinds of transfers on death 
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which are valid. For example, although the question has not been 
decided in California, most courts treat as testamentary and 
therefore invalid a provision in a promissory note that on the 
payee's death the note shall be paid to another person. Comment 
to Uniform Probate Code Section 6-201. However, a contractual 
provision has been upheld that should the owner of a business 
predecease the manager, the manager would receive the 
business, on the theory that it was additional compensation to the 
manager and could not be severed from the remainder of the 
agreement. Estate of Howe, 31 Cal.2d395, 189 P.2d5 (1948). Also, 
the payment of employee death benefits to a designated 
beneficiary has long been statutorily recognized in California. 
See, e.g., Gov't Code §§ 21332-21335 (public employees' death 
benefits). See also Civil Code § 704 (payable-on-death 
designations in United States bonds and obligations). 

Paragraph (2) codifies California case law. See Bergman v. 
Ombaun, 33 Cal. App.2d 680, 92 P.2d 654 (1939) (unpaid 
installments under promissory note cancelled on death of 
promisee) . See generally 7 B. Witkin, Summary of California Law 
Wills and Probate §§ 87-89, at 5607-09 (8th ed. 1974). 

Duty of financial institutions 
SEC. 23. (a) A financial institution has no duty to 

inform any of the following of the enactment of Division 5 
(commencing with Section 51(0) of the Probate Code: 

(1) Any depositor holding an account on the operative 
date of Part 1 (commencing with Section 51(0) of Division 
5 of the Probate Code. 

(2) Any beneficiary named in a trust account on the 
operative date of Part 1 (commencing with Section 51(0) 
of Division 5 of the Probate Code. 

(3) Any P.O.D. payee designated on a P.O.D. account on 
the operative date of Part 1 (commencing with Section 
51(0) of Division 5 of the Probate Code. 

(b) No liability shall be imposed on a financial institution 
for failing to inform any person described in subdivision (a) 
ofthe enactment of Part 1 (commencing with Section 51(0) 
of Division 5 of the Probate Code. 

Comment. Section 23 is designed to avoid any expense to 
financial institutions of advising existing depositors concerning 
the enactment of this act. 
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Operative date 
SEC. 24. Section 5501, which is added to the Probate 

Code by this act, shall become operative on January 1, 1984. 
The remainder of this act shall become operative on July 1, 
1984, and shall apply to accounts in existence on that date 
and accounts thereafter established. 

Comment. Section 24 is drafted on the assumption that this 
act will become effective on January 1, 1984. The operative date 
is delayed until July 1, 1984, so that financial institutions will have 
time to take any necessary action to operate under the provisions 
of the act and so persons who have accounts in existence on the 
effective date Ganuary 1, 1984) will have time to make any 
changes in the deposit agreement that they believe are desirable 
in view of the enactment of this act. 

4-75794 
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Governor of California and 
THE LEGISLATURE OF CALIFORNIA 

This recommendation proposes that an emancipated minor be 
permitted to make or revoke a will and to take various other 
actions, primarily ones relating to estate planning and probate 
proceedings. 

This recommendation is submitted pursuant to Resolution 
Chapter 37 of the Statutes of 1980 (Probate Code study) and 
Resolution Chapter 19 of the Statutes of 1979 (study of law 
relating to the rights and disabilities of minors) . 

(185) 

Respectfully submitted, 

ROBERTJ.BERTON 
Chairperson 





RECOMMENDATION 

relating to 

EMANCIPATED MINORS 

Introduction 
The California Emancipation of Minors Act (Civil Code 

Sections 60-70) was enacted in 19781 to provide a clear 
statement defining emancipation and its consequences and 
to permit an emancipated minor to obtain a court 
declaration of his or her status.!! 

Civil Code Section 62 provides that a person under the 
age of 18 years is an emancipated minor if the minor has 
entered into a valid marrlage,3 is on active duty with the 
armed forces of the United States, or has received a court 
decliu"atiQ:tl of~~cipation.· Civil Code Section 63 gives 
the emancipated minor important capacities and rights that 
Qth,e~e.@l"e resQicted to ad\llts. It provides, for example, 
that arlemancipated minor shall be considered as being 
over the age of majQPty for the purposes of entering into 
a binding contract, sUing or being sued in his or her own 
name, buying or selling real property, and obtaining a work 
pe~twithout the request of parents or guardian. 

In the course of its study of probate law, the Commission 
has.reviewed the Emancipation of Minors Act and related 
provisions. The Commission recommends that a provision 
be added to the Emancipation of Minors Act to provide 
expressly. that a.n emancipated minor has the capacity to 
make or revoke' a will. Provisions also should be added to 
that act to provide express authorization for an 
emancipated minor to take various actions necessary for 
estate planning or in connection with probate proceedings. 
I 1978 Cal. Stats. ch. 1059. 

• See Civil CQde t 61. 
3 The minor remains emancipated whether or not the marriage was tenninated by 

dissolution. Civil Code t 62(a). 
4 Civil Code t 64 provides a procedure for obtaining a court declaration of emancipation. 

Civil Code t 61 provides.in part: ."This part is not intended to affect the status of 
minors who are now or may become emancipated under present decisional case 
law." Civil Code t 55 provides a court procedure for rescission of the declaration of 
emapcipation, and Civil Code t 69 provides for a proceeding to void a declaration 
of emancipation obtained by fraud or by the withholding of material information. 

(187) 
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Various other clarifications of the act also should be made. IS 

The significant recommendations are discussed in more 
detail below. 

Making and Revoking Wills 
An emancipated minor should be given the capacity to 

make or revoke a will. An emancipated minor does not have 
this capacity under existing law.6 Accordingly, unless an 
emancipated minor resorts to a permitted form of 
nonprobate transfer during his or her lifetime,7 the minor's 
estate must pass by intestate succession.s 

The existing rule precluding an emancipated minor from 
making a will is particularly undesirable in the usual 
case-where a minor becomes emancipated as a result of a 
valid marriage. In such a case, the minor may wish to leave 
his or her entire estate to his or her surviving spouse. But 
under existing law, the surviving spouse takes all of the 
decedent's separate property only if the decedent dies 
without leaving surviving issue, parent, brother, sister, or 
descendant of a deceased brother or sister.9 In cases where 
the surviving spouse does not take all of the separate 
property, the share of the surviving spouse in the separate 

5 Existing law gives an emancipated minor the capacity to enter into a binding contract. 
Civil Code § 63 (b) . Section 10112 of the Insurance Code requires written consent of 
a parent or guardian for certain transactions with respect to life or disability 
insurance or annuity contracts involving a minor. A provision should be added to the 
Emancipation of Minors Act to make clear that the written consent requirement of 
Section 10112 does not apply in the case of an emancipated minor. 

A provision should be added to the Emancipation of Minors Act to make clear that 
an emancipated minor has the power to settle or compromise claims and actions by 
or against the minor. This power would appear to exist under the provisions of Civil 
Code Section 63 which give an emancipated minor the capacity to sue and be sued 
in his or her own name and to enter into binding contracts. 

8 Prob. Code §§ 20 and 21 require that a person be over the age of 18 to dispose of 
property by will. Civil Code, 63, which lists the purposes for which an emancipated 
minor shall be considered as being over the age of nugority, does not include in the 
list the making of a will. 

1 An emancipated minor might use insurance, joint deposit accounts in financial 
institutions,joint tenancy in real property, or a trust to transfer property to a survivor 
upon the death of the emancipated minor. Provisions should be added to the 
Emancipation of Minors Act to make clear that these and various other nonprobate 
transfer devices may be utilized by an emancipated minor. See discussion, infra. 

8 See Prob. Code §§ 200-230. 

8 Prob. Code § 224. 
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property of the decedent is one-halP° or one-third,11 
depending upon the circumstances. For example, if the 
decedent is survived by a spouse and a nephew, the nephew 
takes as much of the separate property as the spouse. 
Although this result might be tolerated if it could be 
avoided by making a will,12 it demonstrates the need for 
giving an emancipated minor the power to make a will. 

To make a will one need only have sufficient mental 
capacity to understand the nature of the act, to understand 
and recollect the nature and situation of one's property, and 
to remember and understand one's relations to the persons 
who have claims on one's bounty and whose interests are 
affected by the will. 13 The inability to transact even 
ordinary business is not alone sufficient to establish lack of 
capacity to make a will.14 Civil Code Section 63 gives an 
emancipated minor powers that require significantly 
greater capacities than the capacity that is required to 
make a will; the emancipated minor is given the capacity 
to engage in ordinary business activities, such as entering 
into binding contracts, buying and selling real property, 
suing and being sued in his or her own name, and obtaining 
employment. Accordingly, granting an emancipated minor 
the capacity to make a will not only would permit the minor 
to avoid the inflexibility of the intestate succession 

10 The surviving spouse receives one-half of the intestate decedent's separate property 
if the decedent is survived by only one child or only the issue of one deceased child 
(Prob. Code § 221) or if the decedent dies without issue but is survived by one or 
both parents or the issue of one or both parents (Prob. Code § 223). 

II The surviving spouse receives one-third of the intestate decedent's separate property 
if the decedent is survived by two or more children, by one child and the issue of 
one or more deceased children, or by the issue of two or more deceased children. 
Prob. Code § 221. 

II The Commission has concluded that the existing California intestate succession rules 
need significant revisions and plans to submit a separate recommendation proposing 
such a revision. 

13 See 7 B. Witkin, Summary of California Law Wills and Probate § fJ7, at 5614 (8th ed. 
IfJ74) . 

14 In re Estate of Sexton, 199 Cal. 759, 768, 251 P. 778, 782 (1926) ("[a]bility to transact 
important business, or even ordinary business, is not the legal standard of 
testamentary capacity"). Although establishment of a conservatorship ordinarily 
deprives the conservatee of the capacity to contract and to manage and control estate 
property (see Prob. Code §§ 1870-1876), the establishment of a conservatorship does 
not affect the power of the conservatee to make a will (see subdivision (c) Probate 
Code Section 1871). This is consistent with the holdings that a lesser capacity is 
required to make a will. See the Legislative Committee Comment to Probate Code 
§ 1871 ("Appointment of a conservator is not a determination that the conservatee 
lacks testamentary capacity. Testamentary capacity is determined by a different 
standard, which depends upon soundness of mind.") . 
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provisions but also would be consistent with the policy 
already expressed in the Emancipation of Minors Act. 

Estate Planning and Probate Proceedings 
An emancipated minor may wish to use various 

nonprobate transfer devices to transfer property in event of 
the minor's death. An emancipated minor may need to take 
various actions in connection with probate proceedings. A 
conservator of the estate can take such actions for an adult 
conservatee under the substituted judgment provisions of 
the Guardianship-Conservatorship Law:5 But the 
substituted judgment provisions do not apply to a minor; a 
guardian of the estate has no general authority to engage in 
estate planning for the minor ward and only limited 
authority to take actions in connection with probate 
proceedings. 

The Commission recommends that an emancipated 
minor be given the capacity to take the follOwing actions 
which a conservator can be authorized to take under the 
doctrine of substituted judgment:16 

(1) Make a gift, outright or in truSt.17 

(2) Conveyor release contingent or expectant interests 
in property, including marital property rights and any right 
of survivorship incident to joint tenancy, and consent to a 
transfer, encumbrance, or gift of marital property .18 

(3) Exercise or release his or her powers as donee of a 
power of appointment unless the creating instrument 
otherwise provides.19 

II See Prob. Code §§ 2580-2586. 

16 See Prob. Code § 2580. In addition, the emancipated minor, having the capacity to 
enter into a binding contract, would continue to have the capacity to give a power 
of attorney, including a durable power of attorney. See Civil Code t 2296 ("[a]ny 
person having capacity to contract may appoint an agent"). See also Civil Code 
t 2356 (power of attorney tenninated by the "incapacity of the principal to contract" 
unless the power of attorney is a durable power of attorney). 

17 Section 63 of the Civil Code already gives an emancipated minor the capacity to enter 
into a binding contract (which might involve only a nominal consideration) and the 
right to control his or her earnings. Expressly giving the emancipated minor the 
capacity to make a gift is consistent with these provisions and probably would be 
implied from existing Section 63. 

11 These powers would appear to be implied under existing law from the power to sue 
and be sued (such as a proceeding to dissolve a marriage) and the power to buy and 
sell real property. The recommended provision also makes clear that the 
emancipated minor can consent to a transfer, encumbrance, or gift of marital 
property. See, e.g., Civil Code §§ 51~, 5127. 

It Subdivision (a) of Civil Code Section 1384.1 requires that a donee have the capacity 
to transfer the interest in property to which the power of appointment relates 
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(4) Create for his or her own benefit or for the benefit 
of others a revocable or irrevocable trust.lID 

(5) Revoke a revocable trust. 21 

(6) Elect to take under or against a will.22 

(7) Renounce or disclaim any interest acquired by 
testate or intestate succession or by inter vivos transfer, 
including the right to surrender the right to revoke a 
revocable trust.23 

(8) Make an election or an election and agreement 
referred to in Section 202 of the Probate Code.if 

(probably granted by existing Section 63 of the Civil Code), but subdivision (b) of 
Civil Code Section 1384.1 precludes a minor donee from exercising a power of 
appointment during minority unless the creating instrument otherwise provides. It 
is unclear whether Section 63 authorizes an emancipated minor to exercise a power 
of appointment. Civil Code Section 1388.3 provides that a release of a power of 
appointment may be made on behalf of a minor donee by the guardian of the estate 
of the minor pursuant to a court order. No provision is made for the exercise of a 
power of appointment by an emancipated minor unless the creating instrument 
provides for such exercise. Giving the emancipated minor the capacity to exercise 
or release a power of appointment (unless the creating instrument otherwise 
provides) would be consistent with the other capacities of an emancipated minor, 
would clarify existing law, and would avoid the need to appoint a guardian to petition 
to court for authorization to release the power of appointment. Moreover, if an 
emancipated minor is given the capacity to make a will as recommended, it should 
be made clear that a power of appointment that is testamentary may be exercised 
by the minor·s will. 

10 The capacity necessary to create a trust is the capacity to transfer property. See 7 B. 
Witkin, Summary of California Law Trusts § 11, at 5375 (8th ed. 1974). Section 63 of 
the Civil Code gives an emancipated minor the capacity to enter into a binding 
contract and to buy and sell real property. These capacities probably would be held 
to be sufficient to permit an emancipated minor to establish a trust. Moreover, giving 
an emancipated minor the capacity to transfer real and personal property as 
recommended above would by itself be sufficient to give the minor the capacity to 
create a trust, but it is desirable to make the matter clear by an express provision 
giving an emancipated minor the capacity to create a trust. 

21 If an emancipated minor is given the capacity to create a revocable trust (see note 20 
supra), it would necessarily follow that the minor should have the capacity to revoke 
the trust. 

• This provision would make clear that an emancipated minor has the capacity to make 
this election. The matter is not covered by existing statutes. 

IS Probate Code Section 190.2 provides that a disclaimer of a testamentary or other 
interest on behalf of a minor shall be made by the guardian of the estate of the minor. 
Whether an emancipated minor can disclaim or only his or her guardian can disclaim 
is unclear. Consistent with the other capacities that would be given emancipated 
minors, the power to renounce or disclaim should be included as a capacity of an 
emancipated minor. This would avoid the need to appoint a guardian of the estate 
in order to permit a disclaimer. 

II Section 202 of the Probate Code provides for an election of a surviving spouse to have 
all or part of the community property or quasi-community property administered in 
the estate of the deceased spouse. The section authorizes a guardian of the estate of 
the surviving spouse to make the election. It is not clear whether an emancipated 
minor has the capacity to make the election, although the capacity to sue and be sued 
in his or her own name could be construed to give an emancipated minor the 
capacity to make the election. Consistent with the other capacities that would be 
given to emancipated minors, the power to make the election should be included as 
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Deposit Accounts 
Provisions of the Financial Code permit a minor, whether 

or not emancipated, to make deposits and withdrawals from 
accounts in banks,iS savings and loan associations,26 federal 
savings and loan associations,27 and with respect to 
industrial loan company investment certificates.28 
However, the provisions of the Financial Code governing 
credit unions require that a parent or guardian consent to 
the account if the receipt or acquittance of the minor is to 
constitute a valid release and discharge of the credit 
union.29 The provisions relating to credit unions should be 
conformed to those governing other types of financial 
institutions. This would give all minors, whether or not 
emancipated, the right to make deposits and withdrawals in 
accordance with the deposit contract. 

Proposed Legislation 
The Commission's recommendation would be 

effectuated by enactment of the following measure: 

An act to amend Section 63 of, and to add Sections 63.1 
and 63.2 to, the Civil Code, and to amend Sections 14853 and 
14854 of the Financial Code, relating to minors. 

The people of the State of California do enact as follows: 

Civil Code § 63 (amended). Purposes for which 
emancipated minor considered over age of majority 

SECfION 1. Section 63 of the Civil Code is amended to 
read: 

63. An emancipated minor shall be considered as being 
over the age of majority for the following purposes: 

a capacity of an emancipated minor. This would avoid the need to appoint a guardian 
of the estate in order to make the election. 

• See Fin. Code f§ 8!50, 851, 852. 
• See Fin. Code f§ 7600, 7601, 7602. 
WI See Fin. Code §§ 11000, 11204. 
• See Fin. Code § 18318. See also Fin. Code § 18523 (types of industrial loan company 

accounts). 
• See Fin. Code § 14853. 
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(a) For the purpose of consenting to medical, dental, or 
psychiatric care, without parental consent, knowledge, or 
liability. 

-tBt ~ Mle f}tH'fl8se ef IoHs eftf)ftei~ te eMeP iMe ft 
eiftdiRg e8ftHaet. 

-tet ~ Mle f}tH'fl8se ef IoHs eftf)fteity te Stte ttBEI Be stteft ift 
his ewft ftftlBe. 

(b) For the purpose of the minors capacity to do any of 
the following: 

(l) Enter into a binding contract. 
(2) Buy, sell, lease, encumber, exchange, or transfer any 

interest in real or personal property, including but not 
limited to shares of stock in a domestic or foreign 
corporation or a membership in a nonprofit corporation. 

(3) Sue or be sued in his or her own name. 
(4) Compromise, settle, arbitrate, or otherwise adjust a 

claim, action, or proceeding by or against the minor. 
(5) Make or revoke a will. 
(6) Make a gift, outright or in trust. 
(7) Conveyor release contingent or expectant interests 

in property, including marital property rights and any right 
of survivorship incident to joint tenancy, and consent to a 
transfer, encumbrance, or gift of marital property. 

(8) Exercise or release his or her powers as donee of a 
power of appointment unless the creating instrument 
otherwise provides. 

(9) Create for his or her own benefit or for the benefit 
of others a revocable or irrevocable trust. 

(JO) Revoke a revocable trust. 
(lJ) Elect to take under or against a will. 
(J2) Renounce or disclaim any interest acquired by 

testate or intestate succession or by inter vivos transfer, 
including exercising the right to surrender the right to 
revoke a revocable trust. 

(l3) Make an election or an election and agreement 
referred to in Section 202 of the Probate Code. 

-fElt (c) For the purpose of IoHs the minors right to 
support by his or her parents. 

-tet (d) For purposes of the rights of his the minors 
parents or guardian to IoHs the minors earnings, and to 
control ftim the minor. 
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~ (e) For the purpose of establishing his or her own 
residence. 
~ ILef' ~ tJtupesc ef SHying at' sclting t'eftl prepcrty. 
-fftt (I) For purposes of the application of Sections 300 

and 601 of the Welfare and Institutions Code. 
-fit (g) For purposes of applying for a work permit 

pursuant to Section 49110 of the Education Code without 
the request of parents or guardian. 

-t;t (h) For the purpose of ending all vicarious liability of 
the minor's parents or guardian for the minor's torts; 
provided, that nothing in this section shall affect any 
liability of a parent, guardian, spouse, or employer imposed 
by the Vehicle Code, or any vicarious liability which arises 
from an agency relationship. 

W (i) For the purpose of enrolling in any school or 
college. 

Comment. Section 63 is amended to expand and clarify the 
purposes for which an emancipated minor is considered as being 
over the age of majority. 

Paragraph (1) of subdivision (b) continues former subdivision 
(b). Paragraph (2) continues and expands former subdivision 
(g) which was limited to "buying or selling real property." 
However, this paragraph to a large extent makes clear capacities 
that were included in the capacity to enter into a binding 
contract. To the extent that paragraph (2) expands the capacity 
of an emancipated minor beyond that formerly provided, the 
paragraph is consistent with paragraphs (5)-(10) of subdivision 
(b). Paragraph (3) continues former subdivision (c). Paragraph 
(4) is new, but this paragraph probably merely makes clear a 
capacity that was included within the capacities to make a 
binding contract and to sue and be sued in his or her own name. 

Paragraph (5), which gives a minor the capacity to make or 
revoke a will, is added because the power to make a will is 
important and is not a power that can be performed for a minor 
by a guardian. Moreover, the making of a will requires a lesser 
capacity than the capacity to enter into a binding contract (a 
capacity that is provided for in paragraph (1) and was included 
under Section 63 as it formerly read). See, In re Estate of Sexton, 
199 Cal. 759, 768, 251 P. 778, 782 (1926) ("[a]bility to transact 
important business, or even ordinary business, is not the legal 
standard of testamentary capacity"). Giving the emanCipated 
minor the capacity to make or revoke a will permits the minor 
to avoid the inflexible rules that govern intestate succession and 
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to leave his or her property as he or she desires. See 
Recommendation Relating to Emancipated Minors, 16 Cal. L. 
Rev. Comm'n Reports 183 (1982). 

Paragraphs (6)-(13) make clear that an emancipated minor 
may take various actions that formerly might not have been 
embraced within the capacity to enter into a binding contract (a 
capacity that was included under Section 63 as it formerly read). 
These paragraphs are drawn from Probate Code Section 2580, a 
provision of the Guardianship-Conservatorship Law relating to 
substituted judgment. Probate Code Section 2580 applies only to 
the case of a conservatee; it does not apply to a minor since a 
conservator of the estate may be appointed only for an adult. 
Giving an emancipated minor the capacity to take actions a 
conservator could be authorized or required to take under 
Section 2580 permits the emancipated minor to take actions that 
in some cases could not be taken even if a guardian of the estate 
of the minor were appointed. For example, a guardian cannot 
exercise ~ power of appointment. Paragraphs (6) -(13) recognize 
that a married minor or other emancipated minor may need to 
utilize the estate plQlllling devices and probate procedures 
provided for in those paragraphs. In those cases where a guardian 
of a minor could take an action listed in one of those paragraphs, 
giving the emancipated minor the capacity to take the action 
may avoid the need to establish a guardianship for the minor. 
See, e.g., Civil Code § 1388.3 (guardian of estate may release 
power of appointment on behalf of a minor donee pursuant to 
court order); Prob. Code §§ 190.2 (disclaimer of a testamentary 
or other interest on behalf of a minor by guardian of the estate 
of the minor), 202 (election by guardian under Probate Code 
Section 2(2). 

Civil Code ~ 63.1 (added). Insurance contracts 
SEC. 2. Section 63.1 is added to the Civil Code, to read: 
63.1. An insurance contract entered into by an 

emancipated minor has the same effect as if it were entered 
into by an adult and, with respect to such a contract, the 
minor has the same rights, duties, and liabilities as an adult. 

Comment. Section 63.1 is a specific application of the general 
provision of Section 63 giving an emancipated minor the capacity 
to enter into a binding contract. Section 63.1 is included to make 
clear that the restrictions imposed by Section 10112 of the 
Insurance Code with respect to life or disability insurance or 
annuity contracts involving a minor do not apply where the 
minor is an emancipated minor. 
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Civil Code § 63.2 (added). Voting and other rights in 
connection with stock and other property 

SEC. 3. Section 63.2 is added to the Civil Code, to read: 
63.2. With respect to any shares of stock in a domestic 

or foreign corporation held by an emancipated minor, any 
membership in a nonprofit corporation held by an 
emancipated minor, or any other property held by an 
.emancipated minor, the minor may do all of the following: 

(a) Vote in person, and give proxies to exercise any 
voting rights, with respect to such shares or memberships 
or property. 

(b) Waive notice of any meeting or give consent to the 
holding of any meeting. 

(c) Authorize, ratify, approve, or confirm any action 
which could be taken by shareholders, members, or 
property owners. 

Comment. Section 63.2 is drawn from Probate Code Section 
2458 (powers of guardian or conservator). Section 63.2 applies 
only where the shares, memberships, or property are held by the 
emancipated minor. 

Financial Code § 14853 (amended). Minor's account in 
credit union 

SEC. 4. Section 14853 of the Financial Code is amended 
to read: 

14853. A credit union may issue shares or certificates for 
funds to a minor of any age or maintain any other account 
authorized for credit union members for a minor, and 
receive payments thereon by or for stteft the minor. St:teft 
The minor is entitled to withdraw, transfer, or pledge any 
shares or certificates or other moneys owned by him or her 
and to receive from the credit union all dividends, interest, 
or other money due thereon in the same manner and 
subject to the same conditions as an adult. The receipt or 
acquittance of a minor TNltese pftPeat eP gttftPEHftft ft&s 
eeaseatea ~ ~ aeee1:lftt, whether eefere eP ttftep ~ 
tr8:ftsaeftea thereift, constitutes a valid release and 
discharge of the credit union for the payment of dividends, 
interest, or other money due to stteft mmers the minor. 
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Comment. Section 14853 is amended to delete the 
requirement that a "parent or guardian has consented to the 
account" as a condition for payment to the minor. The 
amendment makes Section 14853 read the same in substance as 
Section 7600 (savings and loan associations). The amendment is 
also consistent with the treatment given the account of a minor 
under Financial Code Sections 830 (banks), 11200 (federal 
savings and loan associations), and 18318 (investment or thrift 
certificates of industrial loan company). 

Financial Code ~ 14854 (amended). Joint tenancy 
account in credit union 

SEC. 5. . Section 14854 of the Financial Code is amended 
to read: 

14854. Shares or certificates for funds owned in joint 
tenancy, whether thejoint tenants are minors or adults, and 
all dividends and interest thereon, may be paid to any of the 
joint tenants during their lifetime or to the survivor or any 
one of the survivors of them after the death of one or more 
of the joint tenants. By written instructions of all joint 
tenants given to the credit union, the joint tenants may 
require the signatures of more than one of stteft those 
persons during their lifetimes or of more than one of the 
survivors after the death of anyone of them on any notice 
of withdrawal, request for withdrawal, check endorsement 
or receipt, in which case the credit union shall pay 
withdrawals, dividends, and interest only in accordance 
with stteft those instructions, but Be stteft those instructions 
shall not limit the right of the sole survivor or of all of the 
survivors to receive withdrawal payments, dividends, and 
interest. Payment as provided in this section and the 
receipt or acquittance by any joint tenant is a valid and 
sufficient release and discharge of the depository credit 
union for all payments made on account of shares or 
certificates for funds owned in joint tenancy prior to the 
receipt by stteft the credit union of notice in writing from 
anyone of them not to make payments in accordance with 
the terms of stteft the shares or certificates for funds or of 
stteft the written instructions. Mter receipt of stteft the 
notice a credit union may refuse, without liability, to pay 
withdrawals, dividends, or interest pending a 
determination of the rights of the parties. 
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Comment. Section 14854 is amended to make clear that a 
minor may be a joint tenant and that payment may be made to 
a minor joint tenant unless otherwise provided in the 
instructions. The amendment is consistent with treatment given 
minors with respect to accounts in other types of financial 
institutions. See Sections 852 (banks) ,7602 (savings and loan 
associations), 11204 (federal savings and loan asSociations). 
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The new guardianship-conservatorship law was enacted in 
1979 upon recommendation of the Law Revision Commission. 
1979 Cal. Stats. ch. 726. See Recommendation Relating to 
Guardianship-Conservatorship Law, 14 Cal. L. Revision Comm'n 
Reports 501 (1978). In 1980, provisions relating to limited 
conservatorships (not recommended by the Commission) were 
enacted. 1980 Cal. Stats. ch. 1304. 

Pursuant to Resolution Chapter 27 of the Statutes of 1972, the 
Commission has reviewed the experience under the new 
guardianship-conservatorship law to determine whether any 
technical or substantive revisions in the new law are needed. This 
recommendation is submitted as a result of this continuing 
review. 

Section 1827.5 of the Probate Code provides for an assessment 
of a proposed limited conservatee by a regional center and 
requires that a copy of the report of the regional center be given 
to the proposed limited conservatee and the petitioner. The 
Commission recommends that the list of persons to be given a 
copy of the report be expanded to include the attorneys for the 
parties and such other persons as the court orders. To ensure that 
the copy is received a sufficient time before the hearing, the 
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Commission recommends that it be mailed at least five days 
before the hearing on the petition to establish the limited 
conservatorship. 

Respectfully submitted, 

ROBERTJ.BERTON 
Chairperson 



RECOMMENDATION 

relating to 

NOTICE IN LIMITED CONSERVATORSHIP 
PROCEEDINGS 

Section 1827.5 of the Probate Code provides for an 
assessment of a proposed limited conservatee by a regional 
center. i The regional center submits a written report of its 
findings and recommendations to the court. The regional 
center furnishes a copy of its report to the proposed limited 
conservatee and to the petitioner. 

The Commission recommends that Section 1827.5 be 
amended to require that: 

(1) A copy of the report of the regional center be mailed 
to the attorneys and other interested persons designated by 
the court (not just the proposed limited conservatee and 
the petitioner). 2 

(2) The copy be mailed at least five days before the 
hearing on the petition to establish the limited 
conservatorship.3 

Section 1827.5 does not now specify the time when the 
copy of the report must be delivered. The Commission is 
aware of a case where the copy of the report was delivered 
on the morning of the day the hearing was to be held.4 The 
report recommended a change in residence of the 
1 The proposed limited conservatee, with his or her consent, must be assessed at a 

regional center as provided in Chapter 5 (commencing with Section 4620) of 
Division 4.5 of the Welfare and Institutions Code. The assessment must be made 
within 30 days after the filing of the petition for limited conservatorship. Prob. Code 
~ 1827.5. 

I Section 1827.5 requires that a copy of the report be provided only to the proposed 
limited conservatee and to the petitioner. Other interested persons should receive 
a copy of the report. If the proposed limited conservatee has an attorney, both the 
proposed limited conservatee and the attorney should receive a copy. If the proposed 
conservatee is not the petitioner, the attorney for the petitioner instead of the 
petitioner should receive a copy if the petitioner has an attorney. In addition, the 
court should be given express authority to require that a copy be furnished to any 
other person the court specifies. The requirement that copies be provided to 
attorneys, if any, for the proposed limited conservatee and petitioner and to such 
other persons as the court orders is drawn from Section 1826 (k) of the Probate Code 
(report of court investigator). 

3 Compare Prob. Code ~ 1826(k) (report of court investigator must be mailed to 
interested persons at least five days before the hearing). 

4 Letter dated July 13, 1982, from David H. Spencer, Los Altos, California, lawyer (on me 
in the office of the Commission). 
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proposed limited conservatee and suggested that a general, 
rather than a limited, conservatorship was appropriate. In 
such a case, the lack of sufficient advance notice makes it 
difficult or impossible for the parties and their attorneys to 
contest or support at the hearing the findings and 
recommendations contained in the report. The 
recommended five-day mailing requirement will assure 
sufficient advance notice. 

The Commission's recommendation would be 
effectuated by the enactment of the following measure: 

An act to amend Section 1827.5 of the Probate Code, 
relating to limited conservatorships. 

The people of the State of California do enact as follows: 

SECfION 1. Section 1827.5 of the Probate Code is 
amended to read: 

1827.5. (a) In the case of any proceeding to establish a 
limited conservatorship, within 30 days after the filing of a 
petition for limited conservatorship, a proposed limited 
conservatee, with his or her consent, shall be assessed at a 
regional center as· provided in Chapter 5 (commencing 
with Section 4620) of Division 4.5 of the Welfare and 
Institutions Code. Stteh The regional center shall submit a 
written report of its findings and recommendations to the 
court wHft e8f.'ies ~ ~ f.'P8f.'8sea Htnitea e8ftSepT/8:tee tttt8 
~ ~ f.'etiti8ftep . The report shall include a description of 
the proposed limited conservatee's specific areas, nature, 
and degree of disability, if any. The· findings and 
recoinmendations of the regional center shMl are not Be 
binding upon the court. 

(b) At least five days before the hearing on the petition, 
the regional center shall mail a copy of the report referred 
to in subdivision (a) to all of the following: 

(1) The proposed limited conservatee. 
(2) The attorney, If any, for the proposed limited 

conservatee. 
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(3) If the petitioner is not the proposed limited 
conservatee, the attorney for the petitioner or the 
petitioner if the petitioner does not have an attorney. 

(4) Such other persons as the court orders. 
Comment. Section 1827.5 is amended to require that copies 

of the report be mailed at least five days before the hearing and 
to require that copies be mailed to the attorney, if any, for the 
proposed limited conservatee, to the attorney for the petitioner 
instead of the petitioner if the petitioner has an attorney, and to 
such other persons as the court orders. The amended section 
continues the former requirement that in every case a copy be 
provided to the proposed limited conservatee. The new 
requirement that copies be mailed to attorneys, if any, for the 
proposed limited conservatee and petitioner and to such other 
persons as the court orders is drawn from Section 1826 (k) (report 
of court investigator). See also Sections 1465 (manner of mailing; 
when mailing complete), 1466 (personal delivery in lieu of 
mailing). 

5-75794 
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NOTE 
This recommendation includes an explanatory Comment 

to each section of the recommended legislation. The 
Comments are written as if the legislation were enacted 
since their primary purpose is to explain the law as it would 
exist (if enacted) to those who will have occasion to use it 
after it is in effect. 

Cite this recommendation as Recommendation Relating to 
Disclaimer o/Testamentary and Other Interests, 16 Cal. L. 
Revision Comm'n Reports 'Jff1 (1982). 
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September 27, 1982 

To: THE HONORABLE EDMUND G. BROWN JR. 
Governor of California and 
THE LEGISLATURE OF CALIFORNIA 

This recommendation proposes the enactment of a new, 
comprehensive statute governing the disclaimer of testamentary 
and other interests. The new statute makes disclaimers that are 
valid under federal law also valid under the California statute. 
The new statute also makes clear that a disclaimer is not a 
fraudulent conveyance against creditors of the beneficiary who 
disclaims. 

This recommendation is submitted pursuant to Resolution 
Chapter 37 of the Statutes of 1980, which directed the Law 
Revision Commission to study the Probate Code. 
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Respectfully submitted, 

ROBERT J. BERTON 
Chairperson 





RECOMMENDATION 

relating to 

DISCLAIMER OF TESTAMENTARY 
AND OTHER INTERESTS 

The California disclaimer statutel permits the recipient 
of an interest under a will, by intestate succession, or by 
some other mechanism2 to disclaim the interest within a 
reasonable time, with the effect that the person is treated 
as if he or she never received the property.3 The 
Commission has concluded that a new, comprehensive 
disclaimer statute is needed to improve the organization of 
the existing statute, to make clarifying and substantive 
changes in existing law, and to bring the California statute 
into closer conformity with federal law. 

The new disclaimer statute would make the following 
significant clarifications or changes in existing law:4 

(1) The new statute makes clear that a qualified 
disclaimer under federal la~ is also valid under the 
1 Prob. Code §§ 190-190.10. Disclaimers may also be termed renunciations. See Uniform 

Probate Code § 2-801 (1977). "Disclaimer" seems to be the preferred term. See 
I.R.C. § 2518; Uniform Disclaimer of Transfers by Will, Intestacy or Appointment Act 
(1978); Uniform Disclaimer of Transfers Under Nontestamentary Instruments Act 
(1978); Uniform Disclaimer of Property Interests Act (1978). 

I Such as by inter vivos gift, as a surviving joint tenant, or as a beneficiary under an 
insurance policy or retirement plan. The disclaimer statute was amended in 1982 to 
expand the types of interests that may be disclaimed. 1982 Cal. Stats. ch. 41, § 1. 

3 Prob. Code § 190.6. But see the text at note 7 infra. 
4 The proposed disclaimer statute is drawn in part from a draft statute prepared by the 

Probate, Trust and Estate Planning Committee of the Beverly Hills Bar Association 
on file in the Commission's office. 

5 Section 2518 of the Internal Revenue Code provides: 
(a) For purposes of this subtitle, if a person makes a qualified disclaimer with 

respect to any interest in property, this subtitle shall apply with respect to such 
interest as if the interest had never been transferred to such person. 

(b) For purposes of subsection (a), the term "qualified disclaimer" means an 
irrevocable and unqualified refusal by a person to accept an interest in property but 
only if-

(1) such refusal is in writing, 
(2) such writing is received by the transferor of the interest, his legal 

representative, or the holder of the legal title to the property to which the interest 
relates not later than the date which is 9 months after the later of-

(A) the day on which the transfer creating the interest in such person is made, 
or 

(B) the day on which such person attains age 21, 
(3) such person has not accepted the interest or any of its benefits, and 
(4) as a result of such refusal, the interest passes without any direction on the 

part of the person making the disclaimer and passes either-
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California statute. This facilitates the primary purpose of 
disclaimers to minimize taxes.6 

(2) Under the new statute, a disclaimer is not a 
fraudulent conveyance as against creditors of the person 
disclaiming. This adopts the majority rule and rejects the 
contrary California case-law rule7 that pre-dates enactment 
of the California statute. This new rule will not unjustly 
affect the rights of the creditor who extends credit in 
reliance upon the beneficiary's anticipated acceptance of a 
disclaimable interest; the new statute permits the 
beneficiary to waive the right to disclaim a specific interest, 
and the creditor may require such a waiver as a condition 
to extending the credit. 

(3) The new statute liberalizes the requirements for 
filing disclaimers. This liberalization will avoid a disclaimer 
from being held ineffective because it was filed with the 
wrong person or in the wrong place. The new statute does 
not continue the existing requirement that a disclaimer of 
an interest in real property be acknowledged,S but 
acknowledgment is required in order to record the 
disclaimer under the laws relating to the recording of 
instruments affecting real property. 

(A) to the spouse of the decedent, or 
(B) to a person other than the person making the disclaimer. 

(c) For purposes of subsection (a)-
(1) A disclaimer with respect to an undivided portion of an interest which meets 

the requirements of the preceding sentence shall be treated as a qualified 
disclaimer of such portion of the interest. 

(2) A power with respect to property shall be treated as an interest in such 
property. 

(3) For purposes of subsection (a), a written transfer of the transferor's entire 
interest in the property-

(A) which meets requirements similar to the requirements of paragraphs (2) 
and (3) of subsection (b), and 

(B) which is to a person or persons who would have received the property 
had the transferor made a qualified disclaimer (within the meaning of subsection 
(b», 

shall be treated as a qualified disclaimer. 
6 See Comment, How to Look A em Horse in the Mouth-Disclaimers Under California 

Law and the Tax Reform Act of 1976,18 Santa Clara L. Rev. 217, 218-23 (1978). A 
disclaimer may meet the requirements of California law but fail under federal law, 
particularly where timeliness of filing is involved. See I.R.C. § 2518; Jewett v. 
Commissioner, 102 S. Ct. 1082 (1982). 

7 See In reEstate ofKalt, 16 Cal.2d 8l11, lOS P.2d 401 (1940); Bennett, Using Disclaimers 
§ 5.9, in Using Disclaimers and Powers of Appointment 9-10 (Cal. Cont. Ed. Bar 
1981). See also the Comment to Section 3 of the Uniform Disclaimer of Transfers by 
Will, Intestacy or Appointment Act (1978). Since the disclaimed interest is treated 
in Probate Code Section 190.6 as never having belonged to the disclaimant, there is 
nothing for the creditor to reach. 

8 Prob. Code § 190.4. 
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(4) The new statute rejects language in a recent case to 
the effect that the normal disclaimer rules are inapplicable 
to a devise conditioned on survival.9 

(5) The provision of existing law permitting common 
law disclaimerslo is not continued in the new statute. This 
avoids the possibility of litigation resulting from the 
uncertainty created under existing law when a disclaimer 
that fails to satisfy the requirements of the disclaimer 
statute is claimed to be a valid common law disclaimer. 
Moreover, common law disclaimers are no longer needed 
in view of the expansion of the scope of the disclaimer 
statutell and the provision of the new statute that makes a 
disclaimer valid under federal law also valid under the 
California statute.12 

Proposed Legislation 
The Commission's recommendations would be 

effectuated by enactment of the following measure: 

An act to amend Sections 59l.6 and 2580 of, to add 
Division 2.5 (commencing with Section 260) to, and to 
repeal Chapter 12 (commencing with Section 190) of 
Division 1 of, the Probate Code, relating to disclaimers. 

The people of the State of California do enact as follows: 

Probate Code §§ 190-190.10 (repealed). Disclaimer of 
testamentary and other interests 

SECTION l. Chapter 12 (commencing with Section 
190) of Division 1 of the Probate Code is repealed. 

Comment. Former Chapter 12 (commencing with Section 
190) is superseded by Division 2.5 (commencing with Section 
260). The disposition of former Sections 190-190.10 is indicated 
below. 

§ 190. Definitions. The substance of the introductory clause 
of former Section 190 is continued in Section 260 (application of 
definitions). The substance of subdivision (a) is continued in 

9 See Estate of Murphy, 92 Cal. App.3d 413, 426, 154 Cal. Rptr. 859 (1979) (dictum). 
10 Prob. Code § 190.10. See also Estate of Murphy, 92 Cal. App.3d 413, 422, 154 Cal. Rptr. 

859 (1979). 
11 See note 2 supra. 
11 See text at note 5 supra. 
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Sections 262 ("beneficiary" defined) and 267 ("interest" 
defined) . Subdivision (b) is continued in Section 267 (a) 
("interest" defined). Subdivision (c) is continued in Section 265 
("disclaimer" defined). Subdivision (d) is continued in Section 
264 ("disclaimant" defined). 

§ 190.1. Disclaiming interest; contents of disclaimer. The 
first sentence of former Section 190.1 is continued in Section 275 
(right to disclaim interest). The substance of the second sentence 
is continued in Section 278 (contents of disclaimer) . 

§ 190.2. Disclaimer by guardian, conservator, or 
representative. The substance of former Section 190.2 is 
continued in Sections 276 (disclaimer on behalf of conservatee) , 
277 (a) (disclaimer on behalf of minor), and 277 (b) (disclaimer 
on behalf of decedent). 

§ 190.3. EHectiveness of disclaimer. The introductory 
clause and subdivisions (a) and (b) of former Section 190.3 are 
superseded by Section 279 (time within which disclaimer must 
be filed). Subdivision (c) is not continued. ' 

§ 190.4. Filing of disclaimer. Former Section 190.4 is 
superseded by Section 280 (filing and recording of disclaimers). 

§ 190.5. Binding eHect of disclaimer; waiver. The first 
sentence of former Section 190.5 is continued in Section 281 
(disclaimer irrevocable and binding). The substance of the 
second sentence is continued in Section 284 (waiver of right to 
disclaim). 

§ 190.6. Disposition of disclaimed interest. Former Section 
190.6 is superseded by Section 282 (effect of disclaimer). 

§ 190.7. Restriction on making disclaimer. The first 
sentence of former Section 190.7 is continued in Section 285(a) 
(no disclaimer after acceptance). The substance of the second 
sentence is continued in Section 285 (c). The third sentence is 
superseded by Section 285 (b) . 

§ 190.8. Right to disclaim not aHected by spendthrift or other 
restrictions. Former Section 190.8 is continued in Section 286. 

§ 190.9. Operative eHect of chapter. The substance of 
former Section 190.9 is continued in Section 287 as revised for the 
operative date of the new statute. 

§ 190.10. Savings clause. The substance of former Section 
190.10 is continued in Section 288, except that the new statute is 
the exclusive method of making disclaimers after its operative 
date. A purported disclaimer made after the operative date must 
comply with the requirements of the new statute and, if it does 
not, it is not recognized as valid as a common law disclaimer or 
renunciation. 
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Probate Code §§ 260-295 (added). Disclaimer of 
testamentary and other interests 

SEC. 2. Division 2.5 (commencing with Section 260) is 
added to the Probate Code, to read: 

DIVISION 2.5. DISCLAIMER OF 
TESTAMENTARY AND OTHER INTERESTS 

CHAPTER 1. DEFlNmONS 

§ 260. Application of defmitions 
260. Unless the provision or context otherwise requires, 

the words and phrases defined in this chapter govern the 
construction of this division. 

Comment. Section 260 is new. 

§ 261. Account 
261. "Account" means a contract of deposit of funds 

between a depositor and a financial institution, and 
includes a checking account, savings account, certificate of 
deposit, share account, and other like arrangement. 

Comment. Section 261 is new and is the same in substance as 
Section 6-101 (1) of the Uniform Probate Code (1977). 

§ 262. Beneficiary 
262. "Beneficiary" means the person entitled, but for 

the person's disclaimer, to take an interest. 
Comment. Section 262 continues the substance of the first 

portion of subdivision (a) of former Section 190. See also Section 
268 ("person" defined). 

§ 263. Creator of the interest 
263. (a) "Creator of the interest" means a person who 

establishes, declares, creates, or otherwise brings into 
existence an interest. 

(b) "Creator of the interest" includes, but is not limited 
to, the following: 

(1) With respect to an interest created by intestate 
succession, the person dying intestate. 

(2) With respect to an interest created under a will, the 
testator. 
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(3) With respect to an interest created under a trust, the 
trustor. 

(4) With respect to an interest created by succession to 
a disclaimed interest, the disclaimant of the disclaimed 
interest. 

(5) With respect to an interest created by virtue of an 
election to take against a will, the testator. 

(6) With respect to an interest created by creation of a 
power of appointment, the donor. 

(7) With respect to an interest created by exercise or 
nonexercise of a power of appointment, the donee. 

(8) With respect to an interest created by an inter vivos 
gift, the donor. 

(9) With respect to an interest created by surviving the 
death of a depositor of a Totten trust account or P.O.D. 
account, the deceased depositor. 

(10) With respect to an interest created under an 
insurance or annuity contract, the owner, the insured, or 
the annuitant. 

(ll) With respect to an interest created by surviving the 
death of another joint tenant, the deceased joint tenant. 

(12) With respect to an interest created under an 
employee benefit plan, the employee or other owner of an 
interest in the plan. 

(13) With respect to an interest created under an 
individual retirement account, annuity, or bond, the owner. 

Comment. Section 263 is new. See also Sections 266 
("employee benefit plan" defined), 267 ("interest" defined), 268 
("person" defined), 269 ("P.O.D. account" defined), 270 
("Totten trust account" defined). 

§ 264. Disclaimant 
264. "Disclaimant" means a beneficiary who executes a 

disclaimer on his or her own behalf or a person who 
executes a disclaimer on behalf of a beneficiary. 

Comment. Section 264 continues subdivision (d) of former 
Section 190. 

§ 265. Disclaimer 
265. "Disclaimer" means any writing which declines, 

refuses, renounces, or disclaims any interest that would 
otherwise be taken by a beneficiary. 
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Comment. Section 265 continues subdivision (c) of former 
Section 190. 

§ 266. Employee benefit plan 
266. "Employee benefit plan" includes, but is not 

limited to, any pension, retirement, death benefit, stock 
bonus, or profit sharing plan, system, or trust. 

Comment. Section 266 is new. 

§ 267. Interest 
267. (a) "Interest" includes the whole of any property, 

real or personal, legal or equitable, or any fractional part, 
share, or particular portion or specific assets thereof, or any 
estate in any such property, or any power to appoint, 
consume, apply, or expend property, or any other right, 
power, privilege, or immunity relating to property. 

(b) "Interest" includes, but is not limited to, an interest 
created in any of the following manners: 

(1) By intestate succession. 
(2) Under a will. 
(3) Under a trust. 
(4) By succession to a disclaimed interest. 
(5) By virtue of an election to take against a will. 
(6) By creation of a power of appointment. 
(7) By exercise or nonexercise of a power of 

appointment. 
(8) By an inter vivos gift, whether outright or in trust. 
(9) By surviving the death of a depositor of a Totten trust 

account or P.O.D. account. 
(10) Under an insurance or annuity contract. 
(11) By surviving the death of another joint tenant. 
(12) Under an employee benefit plan. 
(13) Under an individual retirement account, annuity, 

or bond. 
(14) Any other interest created by any testamentary or 

inter vivos instrument or by operation of law. 
Comment. Subdivision (a) of Section 267 continues the 

substance of subdivision (b) of former Section 190. Subdivision 
(b) of Section 267 continues a portion ofsubdivision (a) offormer 
Section 190 (as amended by 1982 Cal. Stats. ch. 41). See also 
Sections 266 ("employee benefit plan" defined), 269 ("P.O.D. 
account" defined), 270 ("Totten trust account" defmed). 
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§ 268. Person 
268. "Person" means an individual, corporation, 

government or" governmental subdivision or agency, 
business trust, estate, trust, partnership, association, or 
other entity. , 

Comment. Section 268 makes clear that artifical persons are 
included within the meaning of "person." 

§ 269. P.O.D. account 
269. "P.O.D. account" means an account subject to a 

pay-on-death provision as provided in Section 852.5, 7604.5, 
11203.5, 14854.5, or 18318.5 of the Financial Code. 

Comment. Section 269 is new. See also Section 261 
("account" defined). 

§ 270. Totten trust account 
270. "Totten trust account" means an account in the 

name of one or more parties as trustee for one or more 
beneficiaries where the relationship is established by the 
form of the account and the deposit agreement with the 
financial institution and there is no subject of the trust other 
than the sums on deposit in the account. In a Totten trust 
account, it is not essential that payment to the beneficiary 
be mentioned in the deposit agreement. A Totten trust 
account does not include (1) a regular trust account under 
a testamentary trust or a trust agreement which has 
significance apart from the account or (2) a fiduciary 
account arising from a fiduciary relation such as 
attorney-client. 

Comment. Section 270 is new and is the same in substance as 
Section 6-101 (14) of the Uniform Probate Code (1977). See also 
Section 261 ("account" defined). 

CHAPTER 2. GENERAL PROVISIONS 

§ 275. Right to disclaim interest 
275. A beneficiary may disclaim any interest, in whole 

or in part, by filing a disclaimer as prOvided in this division. 
Comment. Section 275 continues the first sentence of former 

Section 190.1. A disclaimer may be valid under this chapter but 
not meet the requirements of federal law. See 1.R.c. § 2518; 
Jewett v. Commissioner, 102 S. Ct. 1082 (1982). Hence, if a 
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disclaimer is executed to avoid federal taxes, the requirements of 
federal law must be met. 

§ 276. Disclaimer on behalf of conservatee 
276. A disclaimer on behalf of a conservatee shall be 

made by the conservator of the estate of the conservatee 
pursuant to a court order obtained under Article 10 
(commencing with Section 2580) of Chapter 6 of Part 4 of 
Division 4 authorizing or requiring the conservator to 
execute and file the disclaimer. 

Comment. Section 276 continues the substance of a portion of 
former Section 190.2 and adds a reference to the substituted 
judgment provisions of the guardianship-conservatorship law. 
This continues prior law which made the substituted judgment 
provisions specifically applicable to disclaimers. See paragraph 
(9) of subdivision (b) of Section 2580. 

§ 277. Disclaimer on behalf of minor or decedent 
277. (a) A disclaimer on behalf of a minor shall be made 

by the guardian of the estate of the minor if one has been 
appointed or, if none has been appointed, by a guardian ad 
litem of the minor. A disclaimer by a guardian is not 
effective unless made pursuant to a court order obtained 
under this section. 

(b) A disclaimer on behalf of a decedent shall be made 
by the personal representative of the decedent. Except as 
provided in Article 2 (commencing with Section 591) of 
Chapter 8 of Division 3, a disclaimer by a personal 
representative is not effective unless made pursuant to a 
court order obtained under this section. 

(c) A petition for an order authOrizing or requiring a 
guardian or personal representative to execute and file a 
disclaimer shall be filed in the superior court in the county 
in which the estate of the minor or decedent is 
administered or, if there is no administration, the superior 
court in any county in which administration would be 
proper. The petition may be filed by the guardian, personal 
representative, or other interested person. 

(d) The petition shall: 
(1) Identify the creator of the interest. 
(2) Describe the interest to be disclaimed. 
(3) State the extent of the disclaimer. 
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(4) Identify the person or persons the petitioner believes 
would take the interest in the event of the disclaimer. 

(e) Notice of the hearing on the petition shall be given 
as follows: 

(1) If the petition is for an order authorizing or requiring 
the guardian of the estate of a minor to execute and file the 
disclaimer, notice of the hearing on the petition shall be 
given for the period and in the manner provided in Chapter 
3 (commencing with Section 1460) of Part 1 of Division 4 
to all of the persons (other than the petitioner or persons 
joining in the petition) required to be given notice under 
that chapter. 

(2) If the petition is for an order authorizing or requiring 
the personal representative of a decedent to execute and 
file the disclaimer, notice of the hearing on the petition 
shall be given for the period and in the manner provided 
in Section 1200.5. 

(3) If the petition is for an order authorizing or requiring 
a guardian ad litem of a minor to execute and file the 
disclaimer, notice of the hearing on the petition shall be 
given to the persons and in the manner that the court shall 
by order direct. 

(4) The court may require that additional notice be 
given in such manner as the court directs. 

(f) Mter hearing, the court in its discretion may make an 
order authorizing or requiring the guardian or personal 
representative to execute and file the disclaimer if the court 
determines, taking into consideration all of the relevant 
circumstances, that the minor or decedent as a prudent 
person would disclaim the interest if he or she had the 
capacity to do so. 

Comment. Subdivision (a) of Section 277 continues the 
substance of a portion of former Section 190.2 but adds a 
reference to a guardian ad litem and requires court approval. 
Subdivision (b) continues the substance of a portion of former 
Section 190.2 and requires court approval unless the personal 
representative is acting under the Independent Administration 
of Estates Act. Subdivisions (c) , (d) , (e), and (f) are new. 
Paragraph (1) of subdivision (e) is drawn from Civil Code 
Section 1388.3 (release of power of appointment on behalf of 
minor donee). Subdivision (f) adopts the standard provided by 
Civil Code Section 1388.3 for release of a power of appointment 
on behalf of a minor donee. 
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§ 278. Contents of disclaimer 
278. The disclaimer shall be in writing, shall be signed 

by the disclaimant, and shall: 
(a) Identify the creator of the interest. 
(b) Describe the interest to be disclaimed. 
(c) State the disclaimer and the extent thereof. 
Comment. Section 278 continues the substance of the second 

sentence of former Section 190.1. 

§ 279. Time within which disclaimer must be filed 
279. (a) A disclaimer to be effective shall pe filed 

within a reasonable time after the person able to disclaim 
acquires knowledge of the interest. 

(b) In the case of any of the following interests, a 
disclaimer is conclusively presumed to have been filed 
within a reasonable time if it is filed within nine months 
after the death of the creator of the interest or within nine 
months after the interest becomes indefeasibly vested, 
whichever occurs later: 

(1) An interest created under a will. 
(2) An interest created by intestate succession. 
(3) An interest created pursuant to the exercise or 

nonexercise of a testamentary power of appointment. 
(4) An interest created by surviving the death of a 

depositor of a Totten trust account or P.O.D. account. 
(5) An interest created under a life insurance or annuity 

contract. 
(6) An interest created by surviving the death of another 

joint tenant. 
(7) An interest created under an employee benefit plan. 
(8) An interest created under an individual retirement 

account, annuity, or bond. 
(c) In the case of an interest created by an inter vivos 

trust, an interest created by the exercise of a presently 
exercisable power of appointment, an outright inter vivos 
gift, a power of appointment, or an interest created or 
increased by succession to a disclaimed interest, a 
disclaimer is conclusively presumed to have been filed 
within a reasonable time if it is filed within nine months 
after whichever of the following times occurs latest: 

(1) The time of the creation of the trust, the exercise of 
the power of appointment, the making of the gift, the 
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creation of the power of appointment, or the disclaimer of 
the disclaimed property. 

(2) The time the first knowledge of the interest is 
acquired by the person able to disclaim. 

(3) The time the interest becomes indt1feasibly vested. 
( d) In case of an interest not described in subdivision (b) 

or (c), a disclaimer is conclusively presumed to have been 
filed within a reasonable time if it is filed within nine 
months after whichever of the following times occurs later: 

(1) The time the first knowledge of the interest is 
acquired by the person able to disclaim. 

(2) The time the interest becomes indefeasibly vested. 
(e) In the case of a future estate, a disclaimer is 

conclusively presumed to have been filed within a 
reasonable time if it is filed within whichever of the 
following times occurs later: 

(1) Nine months after the time the interest becomes an 
estate in possession. 

(2) The time specified in subdivision (b), (c), or (d), 
whichever is applicable. 

(f) If the disclaimer is not filed within the time provided 
in subdivision (b), (c), (d), or (e), the disclaimant has the 
burden of establishing that the disclaimer was filed within 
a reasonable time after the disclaimant acquired knowledge 
of the interest. 

Comment. Section 279 supersedes former Section 190.3. See 
also Sections 263 ("creator of the interest" defined), 266 
C'employee benefit plan" defined), 268 ("person" defined), 269 
("P.O.D. account" defined), 270 ("Totten trust account" 
defined). Section 279 provides a more liberal rule concerning 
time of filing than does federal law. See I.R.C. § 2518; Jewett v. 
Commissioner, 102 S. Ct. 1082 (1982). Federal law should be 
consulted if the disclaimer is executed to avoid federal taxes. 

§ 280. Filing of disclaimer; recording of disclaimers 
affecting real property 

280. (a) A disclaimer shall be filed with any of the 
following: 

(1) The superior court in the county in which the estate 
of the decedent is administered or, if there is no 
administration of the decedent's estate, the superior court 
in any county in which administration of the estate of the 
decedent would be proper. 
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(2) The trustee, personal representative, other fiduciary, 
or person responsible for distributing the interest to the 
beneficiary. 

(3) Any other person having custody or possession of or 
legal title to the interest. 

(4) The creator of the interest. 
(b) If a disclaimer made pursuant to this division affects 

real property or an obligation secured by real property and 
the disclaimer is acknowledged and proved in like manner 
as a grant of real property, the disclaimer may be recorded 
in like manner and with like effect as a grant of real 
property, and all statutory provisions relating to the 
recordation or nonrecordation of conveyances of real 
property and to the effect thereof apply to the disclaimer 
with like effect, without regard to the date when the 
disclaimer was filed pursuant to subdivision (a). Failure to 
file a disclaimer pursuant to subdivision (a) which is 
recorded pursuant to this subdivision does not affect the 
validity of any transaction with respect to the real property 
or the obligation secured thereby, and the general laws on 
recording and its effect govern any such transaction. 

Comment. Subdivision (a) of Section 2BO supersedes the first 
paragraph of former Section 190.4 and is less restrictive than the 
former law. Subdivision (b) supersedes the second paragraph of 
former Section 190.4 and makes clear that acknowledgment of a 
disclaimer affecting real property is permissible but is not a 
prerequisite to the effectiveness of the disclaimer. However, 
acknowledgment of a disclaimer affecting real property remains 
a prerequisite to recording the disclaimer under subdivision (b). 

§ 281. Disclaimer irrevocable and binding 
281. A disclaimer, when effective, is irrevocable and 

binding upon the beneficiary and all persons claiming by, 
through, or under the beneficiary, including creditors of 
the beneficiary. 

Comment. Section 281 continues the substance of the first 
sentence of former Section 190.5 and also makes clear the effect 
of a disclaimer on creditors of the beneficiary. See also Section 
283 (disclaimer not a fraudulent conveyance) . The binding effect 
of a disclaimer has no effect on the passing of the disclaimed 
interest pursuant to Section 282. 



224 DISCLAIMERS 

§ 282. Effect of disclaimer 
282. Unless the creator of the interest provides for a 

specific disposition of the interest in the event of a 
disclaimer, the interest disclaimed shall descend, go, be 
distributed, or continue to be held (1) as to a present 
interest, as if the disclaimant had predeceased the creator 
of the interest or (2) as to a future interest, as if the 
disclaimant had died before the event determining that the 
taker of the interest had become finally ascertained and the 
taker's interest indefeasibly vested. A disclaimer relates 
back for all purposes to the date of the death of the creator 
of the disclaimed interest or the determinative event, as the 
case may be. 

Comment. Section 282 supersedes former Section 190.6. The 
introductory clause makes clear that a condition of survivorship 
is not a contingency otherwise provided in the will, disapproving 
dictum in Estate of Murphy, 92 Cal. App.3d 413, 426, 154 Cal. 
Rptr.859 (1979). 

Clause (2) of the first sentence is a new provision making clear 
that a disclaimer has the effect of accelerating the possession and 
enjoyment of subsequent interests. This provision is drawn from 
Section 3 of the Uniform Disclaimer of Transfers by Will, 
Intestacy or Appointment Act (1978) and Section 3 of the 
Uniform Disclaimer of Transfers Under Nontestamentary 
Instruments Act (1978). The pertinent portion of the Comment 
to Section 3 of the Uniform Disclaimer of Transfers by Will, 
Intestacy or Appointment Act explains the provision as follows: 

. Acceleration of Future Interests: If a life estate or other 
future interest is disclaimed, the problem is raised of whether 
succeeding interests or estates accelerate in possession or 
enjoyment or whether the disclaimed interest must be 
marshalled to await the actual happening of the contingency. 
Section 3 provides that remainder interests are accelerated, 
the second clause specifically stating that any future interest 
which is to take effect in possession or enjoyment after the 
termination of the estate or interest disclaimed, takes effect as 
if the disclaimant had predeceased the event which 
determines that the taker has become finally ascertained and 
his interest indefeasibly vested. Thus, unless the decedent or 
donor of the power has otherwise provided, if T leaves his 
estate in trust to pay the income to his son S for life, remainder 
to his son's children who survive him, and S disclaims with two 
children then living, the remainder in the children accelerates; 
the trust terminates and the children receive possession and 
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enjoyment, even though the son may subsequently have other 
children or one or more of the living children may die during 
their father's lifetime. The will or instrument of transfer may 
be drafted to avoid acceleration if desired. 

§ 283. Disclaimer not a fraudulent conveyance 
283. A disclaimer is not a fraudulent conveyance by the 

beneficiary under Title 2 (commencing with Section 3439) 
of Part 2 of Division 4 of the Civil Code. 

Comment. Section 283 rejects the rule of Estate of Kalt, 16 
Cal.2d 8(J1, 108 P.2d 401 (1940), that the disclaimer of a legacy 
after the testator's death may be a fraudulent conveyance. See 
also Section 281 (binding effect of disclaimer). 

§ 284. Waiver of right to disclaim 
284. A person who could me a disclaimer under this 

division may instead me a written waiver of the right to 
disclaim. The waiver shall specify the interest to which the 
waiver applies. Upon being med as provided in Section 280, 
the waiver is irrevocable and is binding upon the 
beneficiary and all persons claiming by, through, or under 
the beneficiary. 

Comment. Section 284 continues the substance of the second 
sentence of former Section 190.5. 

§ 285. Disclaimer not permitted after interest accepted 
285. (a) A disclaimer may not be made after the 

beneficiary has accepted the interest sought to be 
disclaimed. 

(b) For the purpose of this section, a beneficiary has 
accepted an interest if any of the following occurs before a 
disclaimer is med with respect to that interest: 

(1) The beneficiary, or someone acting on behalf of the 
beneficiary, makes a voluntary assignment, conveyance, 
encumbrance, pledge, or transfer of the interest or part 
thereof, or contracts to do so. 

(2) The beneficiary, or someone acting on behalf of the 
beneficiary, executes a written waiver under Section 284 of 
the right to disclaim the interest. 

(3) The beneficiary, or someone acting on behalf of the 
beneficiary, accepts the interest or part thereof or benefit 
thereunder. 
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(4) The interest or part thereof is sold at a judicial sale. 
(c) An acceptance does not preclude a beneficiary from 

thereafter disclaiming all or part of an interest if both of the 
follOwing requirements are met: 

(1) The beneficiary became entitled to the interest 
because another person disclaimed an interest. 

(2) The beneficiary or other person acting on behalf of 
the beneficiary at the time of the acceptance had no 
knowledge of the interest to which the beneficiary so 
became entitled. 

(d) The acceptance by a joint tenant of the joint tenancy 
interest created when the joint tenancy is created is not an 
acceptance by the joint tenant of the interest created when 
the joint tenant survives the death of another joint tenant. 

Comment. Section 285 supersedes former Section 190.7. 
Subdivision (b) is drawn in part from Section4(a) of the Uniform 
Disclaimer of Transfers by Will, Intestacy or Appointment Act 
(1978). 

Subdivision (d) makes clear that a joint tenant is not, during 
the life of the joint tenancy, to be considered as having accepted 
the interest that is taken by surviving the other joint tenant. This 
is consistent with Sections 263 (b) (11) ("creator of the interest" 
defined with respect to joint tenancies) and 'JJ37 (b) (11) 
("interest" defined). Under this chapter there are two interests 
that may be disclaimed by a joint tenant-the interest created 
when the person becomes a joint tenant and the interest that is 
acquired by operation of the right of survivorship when the other 
joint tenant dies. A similar rule is provided in Section 2 (d) of the 
Uniform Disclaimer of Property Interests Act (1978) and in 
Section 1 of the Uniform Disclaimer of Transfers Under 
Nontestamentary Instruments Act (1978). 

§ 286. Right to disclaim not affected by spendthrift or 
similar restriction 

286. The right to disclaim exists regardless of any 
limitation imposed on the interest of a beneficiary in the 
nature of an expressed or implied spendthrift provision or 
similar restriction. 

Comment. Section 286 continues former Section 190.8. As to 
the effect of a disclaimer, see Sections 281-283. 
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§ 287. Application of division to interest created before 
January 1, 1984 

2137. An interest created before January 1, 1984, that has 
not been accepted may be disclaimed after December 31, 
1983, in the manner provided in this division, but no 
interest that arose before January 1, 1984, in a person other 
than the beneficiary may be destroyed or diminished by 
any action of the disclaimant taken pursuant to this division. 

Comment. Section 2137 is drawn from former Section 190.9 
but provides a new operative date. 

§ 288. Preexisting rights not affected 
288. This division does not limit or abridge any right a 

person may have under any other law to assign, convey, or 
release any property or interest, but after December 31, 
1983, an interest that would otherwise be taken by a 
beneficiary may be declined, refused, renounced, or 
disclaimed only as provided in this division. 

Comment. Section 288 continues the substance of former 
Section 190.10 except that this section makes ineffective a 
common law renunciation or disclaimer that does not satisfy the 
requirements of this division. See also Section 295 (disclaimers 
effective under federal law are effective under this division). 

CHAPTER 3. DISCLAIMERS EFFECTIVE UNDER 
FEDERAL LAW 

§ 295. Disclaimers effective under federal law effective 
under this division 

295. Notwithstanding any other provision of this 
division, if as a result of a disclaimer or transfer the 
disclaimed or transferred interest is treated pursuant to the 
provisions of Title 26 of the United States Code, as now or 
hereafter amended, or any successor statute thereto, and 
the regulations promulgated thereunder, as never having 
been transferred to the beneficiary, then the disclaimer or 
transfer is effective as a disclaimer under this division. 

Comment. Section 295 is a new provision intended to make 
disclaimers valid under federal law effective under California 
law even though the disclaimer would not otherwise be effective 
under this division. See I.R.C. § 2518 (qualified disclaimers for 
purposes of federal gift tax). Section 295 also makes clear that 
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certain transfers qualifying as disclaimers under federal law are 
effective as disclaimers under California law. See 1.R.c. 
§ 2518(c) (3). 

Probate Code § 591.6 (amended). Powers under 
Independent Administration of Estates Act 

SEC. 3. Section 591.6 of the Probate Code is amended to 
read: 

591.6. Unless restricted by the will, an executor or 
administrator who has been granted authority to 
administer the estate without court supervision shall have 
all of the following powers, in addition to any other powers 
granted by this code, which powers can be exercised in the 
manner provided in this article: 

(a) To manage, control, convey, divide, exchange, 
partition, and to sell for cash or on credit; to lease for any 
purpose, including exploration for and removal of gas, oil, 
or other minerals; to enter into community oil leases; and 
to grant options to purchase real property for a period 
within or beyond the administration of the estate. 

(b) To invest and reinvest money of the estate in 
deposits in banks and insured savings and loan association 
accounts and in direct obligations of the United States 
maturing not later than one year from the date of 
investment or reinvestment; to invest and reinvest any 
surplus moneys in his or her hands in any manner provided 
by the will. 

(c) To borrow; to place, replace, renew or extend any 
encumbrance upon any property in the estate. 

(d) To abandon worthless assets or any interest therein. 
(e) To make ordinary or extraordinary repairs or 

alterations in buildings or other property. 
(f) To vote a security, in person or by general or limited 

proxy. 
(g) To sell or exercise stock subscription or conversion 

rights. 
(h) To hold a security in the name of a nominee or in 

other form without disclosure of the estate, so that title to 
the security may pass by delivery, but the executor or 
administrator is liable for any act of the nominee in 
connection with the security so held. 
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(i) To insure the assets of the estate against damage or 
loss, and the executor or administrator against liability with 
respect to third persons. 

(j) To allow, pay, reject, contest and compromise any 
claim by or against the estate by compromise; to release, in 
whole or in part, any claim belonging to the estate to the 
extent that the claim is uncollectible; to institute, 
compromise and defend actions and proceedings. 

(k) To pay taxes, assessments, and other expenses 
incurred in the collection, care and administration of the 
estate. 

(I) To continue the operation of the decedent's business 
to such extent as he or she shall deem to be for the best 
interest of the estate and those interested therein. 

(m) To pay a reasonable family allowance. 
(n) To make a disclaimer. 
Comment. Subdivision (n) is added to Section 591.6 to make 

clear that an executor or administrator may make a disclaimer 
pursuant to the Independent Administration of Estates Act. See 
Section 277 (disclaimer on behalf of decedent). 

Probate Code § 2580 (technical amendment) . Petition for 
conservator to exercise substituted judgment 

SEC. 4. Section 2580 of the Probate Code is amended to 
read: 

2580. (a) The conservator or other interested person 
may file a petition under this article for an order of the 
court authorizing or requiring the conservator to take a 
proposed action for anyone or more of the following 
purposes: 

(1) Benefiting the conservatee or the estate. 
(2) Minimizing current or prospective taxes or expenses 

of administration of the conservatorship estate or of the 
estate upon the death of the conservatee. 

(3) Providing gifts for such purposes, and to such 
charities, relatives (including the other spouse) , friends, or 
other objects of bounty, as would be likely beneficiaries of 
gifts from the conservatee. 

(b) The action proposed in the petition may include, but 
is not limited to, the following: 

(1) Making gifts of principal or income, or both, of the 
estate, outright or in trust. 
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(2) Conveying or releasing the conservatee's contingent 
and expectant interests in property, including marital 
property rights and any right of survivorship incident to 
joint tenancy or tenancy by the entirety. 

(3) ExerCising or releasing the conservatee's powers as 
donee of a power of appointment. 

(4) Entering into contracts. 
(5) Creating for the benefit of the conservatee or others, 

revocable or irrevocable trusts of the property of the estate, 
which trusts may extend beyond the conservatee's 
disability or life. 

(6) Exercising options of the conservatee to purchase or 
exchange securities or other property. 

(7) Exercising the rights of the conservatee to elect 
benefit or payment options, to terminate, to change 
beneficiaries or ownership, to assign rights, to borrow, or to 
receive cash value in return for a surrender of rights under 
any of the following: 

(i) Life insurance policies, plans, or benefits. 
(ii) Annuity policies, plans, or benefits. 
(iii) Mutual fund and other dividend investment plans. 
(iv) Retirement, profit sharing, and employee welfare 

plans and benefits. 
(8) Exercising the right of the conservatee to elect to 

take under or against a will. 
(9) Exercising the right of the conservatee to reftel:tftee 

eP disclaim any interest fteEJtHrea ~ ~es~a~e eP ift~es~a~e 
stleeessieft eP ~ iMet" ¥iYes tf'ansfer, meltlEliBg exereisiftg 
Mte t'igM ef +he eeftsefYf!a~ee ~ Stlrreflaer +he Pigl:H ~ reV'eke 
tl: reV'eeahle ~ that may be disclaimed under Division 2.5 
(commencing with Section 260). 

(10) Exercising the right of the conservatee (i) to revoke 
a revocable trust or (ii) to surrender the right to revoke a 
revocable trust, but the court shall not authorize or require 
the conservator to exercise the right to revoke a revocable 
trust if the instrument governing the trust fAt (i) 
evidences an intent to reserve the right of revocation 
exclusively to the conservatee, fB+ (ii) provides expressly 
that a conservator may not revoke the trust, or -fGt (iii) 
otherwise evidences an intent that would be inconsistent 
with authorizing or requiring the conservator to exercise 
the right to revoke the trust. 
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(11) Making an election or an election and agreement 
referred to in Section 202. 

Comment. Section 2580 is amended to correct the reference 
in subdivision (b) (9), to transfer a portion of subdivision (b) (9) 
(relating to revoking revocable trusts) to subdivision (b) (10), 
and to make other nonsubstantive revisions. 

(232-300 Blank) 


