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SUMMARY OF \VORK OF CO.\[\fISSION 

In 1979, seven of eight bills recommended by the Commission 
were enacted. One modernized almost 30 percent of the Probate 
Code by streamlining and consolidating the divisions relating to 
guardianships and conservatorships. The others dealt \vith 
confessions of judgment, \vage garnishment, conforming 
California attachment law to the new Federal Bankruptcy Act, 
ad valorem taxes when property is taken fer public use, and rules 
for construction of the Probate Code. Commission 
recommendations enacted by the 1979 session affected 966 
sections of the California statut'es: 483 ne\\' sections were enacted, 
193 sections were amended, and 290 sections were repealed. 

The Commission plans to submit recommendations to the 1980 
session dealing with such matters as thE probate homestead, 
agreements for the entry of support and paternity judgments, 
quiet title actions, undertakings for costs, Evidence Code 
property valuation rules, speCial assessment liens on property 
acquired for public use, assignments for the benefit of creditors, 
vacation of public streets, highway's, and service easements, 
enforcement of judgments against public entities, 
psychotherapist-patient privilege, enforcement of obligations 
after death, and the Uniform Veterans' Guardianship Act. The 
Commission also plans to complete work during 1980-1981 on a 
new comprehensive statute relating to the enforcement of 
judgments (including such matters as exemptions from 
execution) and to work on other major projects-problems 
under the community property statutes, whether a "\1arketable 
Title Act should be enacted in California, and a new adoption 
statute. 

During 1979, the Commission also re\'ic\ved decisions of the 
Supreme Court of the United States and the Supreme Court of 
California, as required by Section 10331 of the Government 
Code, to determine whether any statutes of this state have been 
held to be unconstitutional or have been impliedly repealed. 
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December 1, 1979 

To: THE HONORABLE EDMUND G. BROWN JR. 
Governor of California and 
THE LEGISLATURE OF CALIFORNIA 

In conformity with Government Code Section 10335, the 
California Law Revision Commission herewith submits this 
report of its activities during 1979. 

I am pleased to report that at the 1979 legislative session seven 
of the eight bills introduced to implement the Commission's 
recommendations were enacted. 

I would like to give special recognition to Assemblyman Alister 
McAlister who carried seven bills recommended by the 
Commission, to Assemblywoman Maxine Waters who carried 
one bill recommended by the Commission, and to Senator Orner 
L. Rains, Senator David A. Roberti, and Senator Alan Robbins 
who managed and explained bills recommended by the 
Commission on the Senate floor. 

I also want to acknowledge the Commission's indebtedness to 
Commissioner David C. Lee (Oakland) and William S. 
Johnstone, Jr. (Pasadena) who attended legislative hearings on 
the new guardianship-conservatorship law and gave the 
legislative committees the benefit of their experience in this 
field. 
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Respectfully submitted, 

BEATRICE P. LAWSON 
Chairperson 
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ANNUAL REPORT FOR THE YEAR 1979 

INTRODUCTION 
The primary objective of the California Law Revision 

Commission is to study the statutory and decisional law of this 
state to discover defects and anachronisms and to recommend 
legislation to make needed reforms. 

The Commission consists of a Member of the Senate appointed 
by the Committee on Rules, a Member of the Assembly 
appointed by the Speaker, and seven additional members 
appointed by the Governor with the advice and consent of the 
Senate. The Legislative Counsel is an ex officio nonvoting 
member of the Commission. 

The Commission assists the Legislature in keeping the law up 
to date by: 

(1) Intensively studying complex and sometimes 
controversial subjects; 

(2) Identifying major policy questions for legislative attention; 
(3) Gathering the views of interested persons and 

organizations; and 
(4) Drafting recommended legislation for legislative 

consideration. 
The efforts of the Commission permit the Legislature to 

determine significant policy questions rather than to concern 
itself with the technical problems in preparing background 
studies, working out intricate legal problems, and drafting 
needed legislation. The Commission thus enables the Legislature 
to accomplish needed reforms that otherwise might not be made 
because of the heavy demands on legislative time. In some cases, 
the Commission's report demonstrates that no new legislation on 
a particular topic is needed, thus relieving the Legislature of the 
need to study the topic. 

The Commission may study only topics that the Legislature by 
concurrent resolution authorizes it to study. The Commission 
now has a calendar of 26 topics, 1 including two topics added by 
the Legislature at the 1979 session. 

Commission recommendations have resulted in the enactment 
of legislation affecting 5,371 sections of the California statutes: 
2,298 sections have been added, 1,137 sections amended, and 
1,936 sections repealed. Of the 120 Commission 
recommendations submitted to the Legislature, 107 (90%) have 
been enacted into law either in whole or in substantial part.2 

I See listing of topics under "Calendar of Topics for Study"infra. 
Z See listing of recommendations and legislative action in Appendix I infra. 
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The Commission's recommendations and studies are published 
in pamphlet form and later in the form of bound volumes. A list 
of past publications and information on where and how copies of 
publications may be obtained may be found at the end of this 
Report. 



1980 LEGISLATIVE PROGRAM 

The Commission plans to submit the following 
recommendations to the 1980 Legislature: 

(1) Recommendation Relating to Security for Costs, 14 Cal. L. 
Revision Comm'n Reports 319 (1979). 

(2) Recommendation Relating to Application of Evidence 
Code Property Valuation Rules in Noncondemnation Cases, 15 
Cal. L. Revision Comm'n Reports 301 (1980). 

(3) Recommendation Relating to Special Assessment Liens on 
Property Acquired for Public Use (September 1979), published 
as Appendix VI to this Report. 

(4) Recommendation Relating to Assignments for the Benefit 
of Creditors (September 1979), published as Appendix VII to this 
Report. 

(5) Recommendation Relating to Vacation of Public Streets, 
Highways, and Service Easements (September 1979), published 
as Appendix VIII to this Report. 

(6) Recommendation Relating to Quiet Title Actions 
(September 1979), published as Appendix IX to this Report. 

(7) Recommendation Relating to Agreements for Entry of 
Paternity and Support Judgments (November 1979), published 
as Appendix X to this Report. 

(8) Recommendation Relating to Enforcement of Claims and 
Judgments Against Public Entities (November 1979), published 
as Appendix XI to this Report. 

(9) Recommendation Relating to Probate Homestead, 15 Cal. 
L. Revision Comm'n Reports 401 (1980). 

(10) Recommendation Relating to Uniform Veterans' 
Guardianship Act (October 1979), published as Appendix XII to 
this Report. 

(11) Recommendation Relating to Psychotherapist-Patient 
Privilege (November 1979), published as Appendix XIII to this 
Report. 

(12) Recommendation Relating to Enforcement of 
Obligations After Death (November 1979), published as 
Appendix XIV to this Report. 

Other recommendations will be submitted if work on them is 
completed in time to permit their submission to the 1980 
Legislature. 

(1011) 



MAJOR STUDIES IN PROGRESS 

Enforcement of Judgments 
During the last five years, the Commission has devoted a 

substantial portion of its time and resources to a major study 
looking to the enactment of a comprehensive revision of the law 
relating to enforcement of judgments. The new statute being 
drafted by the Commission will cover such matters as the 
manner of levy of execution, exemptions, redemption, 
third-party claims, and judgment liens. Professor Stefan A. 
Riesenfeld, Boalt Hall, University of California at Berkeley, 
serves as the Commission's consultant on this topic. 

In March 1979, the Commission distributed a tentative 
recommendation, consisting of more than 300 typewritten pages, 
to interested persons and organizations for review and comment. 
The Commission is reviewing the comments received and plans 
to publish its recommendation on this subject during 1980 and to 
submit the proposed legislation for enactment by the 1981 
Legislature. 

The Commission also plans to submit recommendations to the 
1980 session dealing with particular aspects of this subject. The 
recommendations will deal with probate homestead/ 
enforcement of claims and judgments against public entities,2 
assignments for the benefit of creditors,3 agreements for the 
entry of paternity and support judgments,· and enforcement of 
obligations after death . .5 

Marketable Title Act and Related Matters 
During 1979, the Commission commenced active study of 

another major topic-whether a Marketable Title Act should be 
enacted in California. This study will also cover two other topics 
on the Commission's agenda-whether the law relating to 
possibilities of reverter and powers of termination should be 
revised, and whether Section 1464 of the Civil Code should be 
repealed or revised. 

1 Recommendab'on Relating to Probate Homestead, 15 Cal. L. Revision Comm'n Reports 
401 (1980). 

I Recommendation Relating to Enforcement of Claims and Judgments Against Public 
Entities (November 1979), published as Appendix XI to this Report. 

3 Recommendation Relating to Assignments for the Benefit of Creditors (September 
1979), published as Appendix VII to this Report. 

4 Recommendation Relating to Agreements for Entry of Paternity and Support 
Judgments (November 1979), published as Appendix X to this Report. 

S Recommendation Relating to Enforcement of Obligations After Death (November 
1979), published as Appendix XIV to this Report. 

( 1012 ) 
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Professor James L. Blawie, Santa Clara Law School, the 
Commission's consultant on this topic, has prepared an analysis 
of the areas and problems that might be covered in this study. 
Because of the complexity and magnitude of the study, the 
Commission anticipates that a number of years will elapse before 
comprehensive legislation on this subject can be recommended 
for enactment. 

Community Property 
Another major topic under active study by the Commission is 

the law relating to community property. Work on this study has 
been divided into two phases. The first phase will cover the 
liability of various kinds of community property and separate 
property to third-party creditors for debts and tort obligations of 
either or both of the spouses. Related matters-such as whether 
the statute relating to married women as sole traders (Code Civ. 
Proc. §§ 1811-1821) should be revised or repealed-will also be 
considered. Professor William A. Reppy, Jr., Duke Law School, is 
the Commission's consultant. The Commission will begin work 
on this phase of the topic when Professor Reppy completes his 
background report early in 1980. 

The second phase will cover the problems in connection with 
equal management and control of community property, the 
division of community property upon dissolution of marriage, 
and related problems. Professor Carol S. Bruch of the Law 
School, University of California at Davis, is preparing a 
background report on this phase of the topic. 

Adoption 
The existing adoption statute is in great need of reorganization 

and simplification. In addition, substantive changes appear to be 
needed. The Commission has retained Professor Brigitte M. 
Bodenheimer of the Law School, University of California at 
Davis, as its consultant on this topic. Her background report is 
published. See New Trends and Requirements in Adoption Law 
and Proposals for Legislative Change, 49 So. Cal. L. Rev. 10 
(1975). (The background study does not represent the views of 
the Commission; the Commission's views will be reflected in its 
own recommendation.) 

The Commission's staff has commenced work on a new 
comprehensive adoption statute, and the Commission itself will 
begin work on this topic during 1980 if time permits. 



CALENDAR OF TOPICS FOR STUDY 

Topics Authorized for Study 

The Commission has on its calendar of topics the topics listed 
below. Each of these topics has been authorized for Commission 
study by the Legislature. l 

Topics Under Active Consideration 
During the next year, the Commission plans to devote 

substantially all of its time to consideration of the following 
topics: 

Creditors' remedies. Whether the law relating to creditors' 
remedies including, but not limited to, attachment, garnishment, 
execution, repossession of property (including the claim and 
delivery statute, self-help repossession of property, and the 
Commercial Code repossession of property provisions), civil 
arrest, confession of judgment procedures, default judgment 
procedures, enforcement of judgments, the right of redemption, 
procedures under private power of sale in a trust deed or 
mortgage, possessory and nonpossessory liens, and related 
matters should be revised. 2 

The Commission plans to submit a number of 
recommendations to the 1980 Legislature covering various 
aspects of this topic.3 

Child custody, guardianship, and related matters. Whether 
the law relating to custody of children, adoption, guardianship, 
freedom from parental custody and control, and related matters 
should be revised.4 

The Commission plans to submit a recommendation on one 
aspect of this topic to the 1980 Legislature. See Recommendation 
Reiatingto Uniform Veterans' Guardianship Act (October 1979), 
published as Appendix XII to this Report. 

Eminent domain. Whether the law relating to eminent 
domain should be revised.5 

I Section 10335 of the Government Code provides that the Commission shall study, in 
addition to those topics which it recommends and which are approved by the 
Legislature, any topic which the Legislature by concurrent resolution refers to it for 
study. 

2 Authorized by 1974 Cal. Stats. res. ch. 45. See also 1972 Cal. Stats. res. ch. 27; 1957 Cal. 
Stats. res. ch. 202; 1 Cal. L. Revision Comm'n Reports, "1957 Report" at 15 (1957). 

3 See discussion of "Major Studies in Progress," supra. 
4 Authorized by 1972 Cal. Stats. res. ch. 27. See also 10 Cal. L. Revision Comm'n Reports 

1122 (1971); 1956 Cal. Stats. res. ch. 42; 1 Cal. L. Revision Comm'n Reports, "1956 
Report" at 29 (1957). 

~ Authorized by 1977 Cal. Stats. res. ch. 17. See also 1965 Cal. Stats. res. ch. 130; 1956 Cal. 
Stats. res. ch. 42; 4 Cal. L. Revision Comm'n Reports 115 (1963). 

( 1014) 
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The Commission plans to submit a recommendation on one 
aspect of this topic to the 1980 Legislature. See Recommendation 
ReJating to Special Assessment Liens on Property Taken for 
Public Use (September 1979), published as Appendix VI to this 
Report. 

Marketable Title Act and related matters. Whether a 
Marketable Title Act should be enacted in California and 
whether the law relating to covenants and servitudes relating to 
land, and the law relating to nominal, remote, and obsolete 
covenants, conditions, and restrictions on land use, should be 
revised.6 

For additional information on this topic, see discussion under 
"Major Studies in Progress," supra. 

Possibilities of reverter and powers of termination. Whether 
the law relating to possibilities of reverter and powers of 
termination should be revised.7 

For additional information on this topic, see discussion of 
"Marketable Title Act and Related Matters" under "Major 
Studies in Progress," supra. 

Civil Code Section 1464. Whether Section 1464 of the Civil 
Code should be revised or repealed.s 

For additional information on this topic, see discussion of 
"Marketable Title Act and Related Matters" under "Major 
Studies in Progress," supra. 

Community property. Whether the law' relating to 
community property should be revised.9 

For additional information on this topic, see discussion under 
"Major Studies in Progress," supra. 

Quiet title actions. Whether the law relating to quiet title 
actions should be revised. 10 

The Commission plans to submit a recommendation on this 
topic to the 1980 Legislature. See Recommendation ReJating to 
Quiet Title Acb'ons (September 1979), published as Appendix IX 
to this Report. 

6 Authorized by 1976 Cal. Stats. res. ch. 30. See also 1975 Cal. Stats. res. ch. 82. 
7 Authorized by 1975 Cal. Stats. res. ch. 15. See also 12 Cal. L. Revision Comm'n Reports 

528 (1974). 
8 Authorized by 1978 Cal. Stats. res. ch. 65. 
g Authorized by 1978 Cal. Stats. res. ch. 65. See also 14 Cal. L. Revision Comm'n Reports 

22 (1978). 
10 Authorized by 1978 Cal. Stats. res. ch. 65. See also 14 Cal. L. RevisiOn Comm'n Reports 

22 (1978). 
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Abandonment or vacation of streets and highways. Whether 
the law relating to the abandonment or vacation of public streets 
and highways by cities, counties, and the state should be revised.ll 

The Commission plans to submit a recommendation on this 
topic to the 1980 Legislature. See Recommendation Relating to 
Vacation of Public Streets, Highways, and Service Easements 
(September 1979), published as Appendix VIII to this Report. 

Evidence. Whether the Evidence Code should be revised.12 

The Commission plans to submit recommendations relating to 
two aspects of this topic to the 1980 Legislature. See 
Recommendation Relating to Application of Evidence Code 
Property Valuation Rules in Noncondemnation Cases, 15 Cal. L. 
Revision Comm'n Reports 301 (1979); Recommendation 
Relating to Psychotherapist-Patient Privilege (November 1979), 
published as Appendix XIII to this Report. 

The Commission also plans to undertake a study of the 
differences between the newly adopted Federal Rules of 
Evidence and the California Evidence Code when time permits. 
Professor Jack Friedenthal of the Stanford Law School is the 
Commission's consultant on this study. The experience under the 
Evidence Code will be reviewed in the course of this study to 
determine whether any revisions are needed. 

Other Topics Authorized for Study 
The Commission has not yet begun the preparation of a 

recommendation on the topics listed below. 

Prejudgment interest. Whether the law relating to the award 
of prejudgment interest in civil actions and related matters 
should be revised. 13 

• 

The Commission is deferring consideration of this topic in 
order to avoid possible duplication of the work of the Joint 
Legislative Committee on Tort Liability. See 1976 Cal. Stats. res. 
ch.l60. 

Class actions. Whether the law relating to class actions should 
be revised.14 

The Commission is deferring consideration of this topic 
because it is under study by the California Uniform State Laws 
Commissioners and the California State Bar. 

11 Authorized by 1978 Cal. Stats. res. ch. 65. 
12 Authorized by 1965 Cal. Stats. res. ch. 130. 
13 Authorized by 1971 Cal. Stats. res. ch. 75. 
14 Authorized by 1975 Cal. Stats. res. ch. 15. See also 12 Cal. L. Revision Comm'n Reports 

524 (1974). 
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Offers of compromise. Whether the law relating to offers of 
compromise should be revised. 15 

The Commission is deferring consideration of this topic in 
order to avoid possible duplication of the work of the Joint 
Legislative Committee on Tort Liability. See 1976 Cal. Stats. res. 
ch.I60. 

Discovery in civil cases. Whether the law relating to 
discovery in civil cases should be revised.16 

Involuntary dismissal for lack of prosecution. Whether the 
law relating to involuntary dismissal for lack of prosecution 
should be revised.17 

The Commission has retained Garrett H. Elmore as a 
consultant on this topic. Mr. Elmore is preparing a background 
report. 

Rights and disabilities of minors and incompetent 
persons. Whether the law relating to the rights and disabilities 
of minors and incompetent persons should be revised.18 

Topics Continued on Calendar for Further Study 
On the following topics, studies and recommendations relating 

to the topic, or one or more aspects of the topic, have been made. 
The topics are continued on the Commission's calendar for 
further study of recommendations not enacted or for the study 
of additional aspects of the topic or new developments. 

Arbitration. Whether the law relating to arbitration should 
be revised.19 

Escheat; unclaimed property. Whether the law relating to 
the escheat of property and the disposition of unclaimed or 
abandoned property should be revised.oo 

Unincorporated associations. Whether the law relating to suit 
by and against partnerships and other unincorporated 
associations should be revised and whether the law relating to 

15 Authorized by 1975 Cal. Stats. res. ch. 15. See also 12 Cal. L. Revision Comm'n Reports 
525 (1974). 

16 Authorized by 1975 Cal. Stats. res. ch. 15. See also 12 Cal. L. Revision Comm'n Reports 
526 (1974). 

17 Authorized by 1978 Cal. Stats. res. ch. 65. See also 14 Cal. L. Revision Comm'n Reports 
23 (1978). 

18 Authorized by 1979 Cal. Stats. res. ch. 19. See also 14 Cal. L. Revision Comm'n Reports 
217 (1978). 

19 Authorized by 1968 Cal. Stats. res. ch. llO. See also 8 Cal. L. Revision Comm'n Reports 
1325 (1967). 

III Authorized by 1967 Cal. Stats. res. ch. 81. See also 1956 Cal. Stats. res. ch. 42. 
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the liability of such associations and their members should be 
revised.21 

Partition. Whether the law relating to partition should be 
revised.1I2 

Modification of contracts. Whether the law relating to 
modification of contracts should be revised.~ 

Governmental liability. Whether the law relating to 
sovereign or governmental immunity in California should be 
revised.24 

The Commission is deferring further consideration of this topic 
in order to avoid possible duplication of the work of the Joint 
Legislative Committee on Tort Liability. See 1976 Cal. Stats. res. 
ch. 160. The Commission plans, however, to submit a 
recommendation on one aspect of the topic to the 1980 
Legislature. See Recommendation Relating to Enforcement 01 
Claims andJudgments Against Public Entities (November 1979), 
published as Appendix XI to this Report. 

Inverse condemnation. Whether the decisional, statutory, 
and constitutional rules governing the liability of public entities 
for inverse condemnation should be revised (including but not 
limited to liability for damages resulting from flood control 
projects) and whether the law relating to the liability of private 
persons under similar circumstances should be revised.25 

Lease law. Whether the law relating to the rights and duties 
attendant upon termination or abandonment of a lease should be 
revised. !!Ii 

Liquidated damages. Whether the law relating to liquidated 
damages in contracts generally, and particularly in leases, should 
be revised.17 

Parol evidence rule. Whether the parol evidence rule should 
be revised. IS 

11 Authorized by 1966 Cal. Stats. res. ch. 9. See also 1957 Cal. Stats. res. ch. 202. 
• Authorized by 1977 Cal. Stats. res. ch. 17. See also 1959 Cal. Stats. res. ch. 218; 1956 Cal. 

Stats. res. ch. 42; 1 Cal. L. Revision Comm'n Reports, "1956 Report" at 21 (1957). 
13 AuthOrized by 1974 Cal. Stats. res. ch. 45. See also 1957 Cal. Stats. res. ch. 202; 1 Cal. 

L. Revision Comm'n Reports, "1957 Report" at 21 (1957). 
lM Authorized by 1977 Cal. Stats. res. ch. 17. See also 1957 Cal. Stats. res. ch. 202. 
IS Authorized by 1971 Cal. Stats. res. ch. 74. See also 1970 Cal. Stats. res. ch. 46; 1965 Cal. 

Stats. res. ch. 130. 
11\ Authorized by 1965 Cal. Stats. res. ch. 130. See also 1957 Cal. Stats. res. ch. 202. 
~ Authorized by 1973 Cal. Stats. 'res. ch. 39. See also 1969 Cal. Stats. res. ch. 224. 
11\ Authorized by 1971 Cal. Stats. res. ch. 75. See also 10 Cal. L. Revision Comm'n Reports 

1031 (1971). 
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Powers of appointment. Whether the law relating to powers 
of appointment should be revised.29 

Topics for Future Consideration 

The Commission now has a number of major studies on its 
calendar. During the next year, studies under active 
consideration will include enforcement of judgments, revision of 
property law, community property, and adoption. Because of the 
substantial and numerous topics already on its calendar (two of 
which were added by the 1979 Legislature), the Commission 
does not at this time recommend any additional topics for 
inclusion on its calendar of topics. 

29 Authorized by 1979 Cal. Stats. res. ch. 19. See also 1965 Cal. Stats. res. ch. 130; 14 Cal. 
L. Revision Comm'n Reports 218 (1978). 



FUNCTION AND PROCEDURE OF COMMISSION 

The California Law Revision Commission consists of one 
Member of the Senate, one Member of the Assembly, seven 
members appointed by the Governor with the advice and 
consent of the Senate, and the Legislative Counsel who is ex 
officio a nonvoting member.l 

The principle duties of the Law Revision Commission are to: 
(1) Examine the common law and statutes for the purpose of 

discovering defects and anachronisms. 
(2) Receive and consider suggestions and proposed changes in 

the law from the American Law Institute, the National 
Conference of Commissioners on Uniform State Laws,2 bar 
associations, and other learned bodies, and from judges, public 
officials, lawyers, and the public generally. 

(3) Recommend such changes in law as it deems necessary to 
bring the law of this state into harmony with modern conditions.3 

The Commission is required to file a report at each regular 
session of the Legislature containing a calendar of topics selected 
by it for study, listing both studies in progress and topics intended 
for future consideration. The Commission may study only topics 
which the Legislature, by concurrent resolution, authorizes it to 
study.4 

The Commission's work on a recommendation is commenced 
after a background study has been prepared. In some cases, the 
study is prepared by a member of the Commission's staff, but 
some of the studies are undertaken by specialists in the fields of 
law involved who are retained as research consultants to the 
Commission. This procedure not only provides the Commission 
with invaluable expert assistance but is economical as well 
because the attorneys and law professors who serve as research 
consultants have already acquired the considerable background 
necessary to understand the specific problems under 
consideration. 

The background study includes a discussion of the existing law 
and the defects therein and suggests possible methods of 
eliminating those defects. The study is given careful 

1 See Gov't Code § 10301. See also Gov't Code §§ 10300-10340 (statute establishing Law 
Revision Commission). 

I The Commission's Executive Secretary serves as an Associate Member of the National 
Conference of Commissioners on Uniform State Laws. 

3 See Gov't Code § 10330. The Commission is also directed to recommend the express 
repeal of all statutes repealed by implication or held unconstitutional by the 
California Supreme Court or the Supreme Court of the United States. Gov't Code 
§ 10331. 

4 See Gov't Code § 10335. 
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consideration by the Commission and, after making its 
preliminary decisions on the subject, the Commission ordinarily 
distributes a tentative recommendation to the State Bar and to 
numerous other interested persons. Comments on the tentative 
recommendation are considered by the Commission in 
determining what recommendation, if any, the Commission will 
make to the Legislature. When the Commission has reached a 
conclusion on the matter, its recommendation to the Legislature, 
including a draft of any legislation necessary to effectuate its 
recommendation, is published in a printed pamphlet.5 If the 
background study has not been previously published,6 it usually 
is published in the pamphlet containing the recommendation. 

The Commission ordinarily prepares a Comment explaining 
each section it recommends. These Comments are included in 
the Commission's report and are frequently revised by legislative 
committee reports7 to reflect amendments8 made after the 
recommended legislation has been introduced in the 
Legislature. The Comment often indicates the derivation of the 
section and explains its purpose, its relation to other sections, and 
potential problems in its meaning or application. The Comments 
are written as if the legislation were enacted since their primary 
purpose is to explain the statute to those who will have occasion 
to use it after it is in effect. They are entitled to substantial weight 
in construing the statutory provisions.9 However, while the 
Commission endeavors in the Comment to explain any changes 
in the law made by the section, the Commission does not claim 
that every inconsistent case is noted in the Comment, nor can it 

5 Occasionally one or more members of the Commission may not join in all or part of a 
recommendation submitted to the Legislature by the Commission. 

S For a listing of background studies published in law reviews, see 10 Cal. L. Revision 
Comm'n Reports 1108 n.5 (1971), 11 Cal. L. Revision Comm'n Reports 1008 n.5 & 1108 
n.5 (1973), and 13 Cal. L. Revision Comm'n Reports 1628 n.5 (1976). 

1 Special reports are adopted by legislative committees that consider bills recommended 
by the Commission. These reports, which are printed in the legislative journal, state 
that the Comments to the various sections of the bill contained in the Commission's 
recommendation reflect the intent of the committee in approving the bill except to 
the extent that new or revised Comments are set out in the committee report itself. 
For a description of the legislative committee reports adopted in connection with the 
bill that became the Evidence Code, see Arellano v. Moreno, 33 Cal. App.3d m, 884, 
109 Cal. Rptr. 421, 426 (1973). For an example of such a report, see Appendix V to 
this Report. 

8 Many of the amendments made after the recommended legislation has been introduced 
are made upon recommendation of the Commission to deal with matters brought to 
the Commission's attention after its recommendation was printed. In some cases, 
however, an amendment may be made that the Commission believes is not desirable 
and does not recommend. 

9 Eg., Van Arsdale v. Hollinger, 68 Cal.2d 245, 249-50, 437 P.2d 508, 511, 66 Cal. Rptr. 20, 
23 (1968). The Comments are published by both the Bancroft-Whitney Company and 
the West Publishing Company in their editions of the annotated codes. 
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anticipate judicial conclusions as to the significance of existing 
case authorities. lO Hence, failure to note a change in prior law or 
to refer to an inconsistent judicial decision is not intended to, and 
should not, influence the construction of a clearly stated statutory 
provision. ll 

The pamphlets are distributed to the Governor, Members of 
the Legislature, heads of state departments, and a substantial 
number of judges, district attorneys, lawyers, law professors, and 
law libraries throughout the state.12 Thus, a large and 
representative number of interested persons are given an 
opportunity to study and comment upon the Commission's work 
before it is considered for enactment by the Legislature.13 The 
annual reports and the recommendations and studies of the 
Commission are bound in a set of volumes that is both a 
permanent record of the Commission's work and, it is believed, 
a valuable contribution to the legal literature of the state. 

10 See, e.g., Arellano v. Moreno, 33 Cal. App.3d 877,109 Cal. Rptr. 421 (1973). 
11 The Commission does not concur in the Kaplan approach to statutory construction. See 

Kaplan v. Superior Court, 6 Cal.3d 150, 158-59,491 P.2d 1,5-6,98 Cal. Rptr. 649,653-54 
(1971). For a reaction to the problem created by the Kaplan approach, see 
Recommendation Relating to Erroneously Ordered Disclosure of Privileged 
Information, 11 Cal. L. Revision Comm'n Reports 1163 (1973). See also 1974 Cal. Stats. 
ch.227. 

12 See Gov't Code § 10333. 
13 For a step by step description of the procedure followed by the Commission in 

preparing the 1963 governmental liability statute, see DeMoully, Fact Finding for 
Legislation: A Case Study, 50 A.B.A.}. 285 (1964). The procedure followed in 
preparing the Evidence Code is described in 7 Cal. L. Revision Comm'n Reports 3 
(1965). 



PERSONNEL OF COMMISSION 
As of December 1, 1979, the membership of the Law Revision 

Commission is: 

Beatrice P. Lawson, Los Angeles, Chairperson .................. .. 
Hon. OmerL. Rains, Ventura, Senate Member ................ .. 
Hon. Alister McAlister, San Jose, Assembly Member ...... .. 
Judith Meisels Ashmann, Los Angeles, Member ................ .. 
George Y. Chinn, San Francisco, Member .......................... .. 
Ernest M. Hiroshige, Los Angeles, Member ...................... .. 
Jean C. Love, Davis, Member ................................................ .. 
Warren M. Stanton, Encino, Member .................................. .. 
Vacancy, Member ....................................................................... . 
Bion M. Gregory, Sacramento, ex ollicioMember ............ .. 

Term expires 
October 1, 1979 

• 
• 

October 1, 1979 
October 1, 1981 
October 1, 1981 
October 1, 1979 
October 1, 1981 
October 1, 1983 

t 
• The legislative members of the Commission serve at the pleasure of the appointing 

power. 
t The Legislative Counsel is ex onido a nonvoting member of the Commission 

In May 1979, Governor Brown appointed Warren M. Stanton, 
Encino, to replace Howard R. Williams whose term had expired. 
In March 1979, Senator Orner L. Rains was appointed by the 
Senate Rules Committee to serve as the Senate Member of the 
Law Revision Commission. 

In September 1979, Beatrice P. Lawson was elected 
Chairperson of the Commission for a term expiring on 
December 30, 1981. 

As of December 1, 1979, the staff of the Commission is: 

John H. DeMoully 
Executive Secretary 
Nathaniel Sterling 

Assistant Executive Secretary 

Legal 
Robert J. Murphy III 

StafF Counsel 
Stan G. Ulrich 
StafF Counsel 

Administrative-Secretarial 
Juan c. Rogers Violet S. Harju 

Administrab've Assistant Word Processing Technician 
Kristine A. Clute 

Word Processing Technician 

In 1979, the Commission's Executive Secretary was elected 
as an Associate Member of the National Conference of 
Commissioners on Uniform State Laws. This will help 
coordinate the activities of the Commission and the Conference 
with respect to a number of topics on the Commission's agenda 
that are dealt with by Uniform Acts or are under study by the 
Conference. 
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LEGISLATIVE HISTORY OF 
RECOMMENDATIONS 

SUBMITTED TO 1979 LEGISLATIVE SESSION 
The Commission recommended one concurrent resolution 

and eight bills for enactment at the 1979 session. The concurrent 
resolution was adopted and seven of the eight bills were enacted. 

Creditors' Remedies 
Three bills relating to creditors' remedies were recommended 

by the Commission for enactment at the 1979 session. 
Wage garnishment. Assembly Bill 11, which became Chapter 

66 of the Statutes of 1979, was introduced by Assemblyman 
Alister McAlister to delay the operative date of and make 
technical changes in the wage garnishment legislation enacted in 
1978 upon recommendation of the Law Revision Commission. 
See 1978 Cal. Stats. ch. 1133; Recommendation Relating to Wage 
Garnishment, 13 Cal. L. Revision Comm'n Reports 1703 (1976). 
Chapter 66 delays the operative date of the wage garnishment 
legislation to January 1, 1980, and revises provisions relating to 
service of notices and documents. The bill was enacted as 
introduced. 

Effect of new bankruptcy law on the Attachment 
Law. Assembly Bill 617, which became Chapter 177 of the 
Statutes of 1979, was introduced by Assemblyman McAlister to 
effectuate the Commission's recommendation on this subject. 
See Recommendation Relating to Effect of New Bankruptcy 
Law on the Attachment Law (February 1979), published as 
Appendix II to this Report. The bill was enacted as introduced. 

Confessions of judgment. Assembly Bill 714, which became 
Chapter 568 of the Statutes of 1979, was introduced by 
Assemblywoman Maxine Waters to effectuate the Commission's 
recommendation on this subject. See Recommendation Relating 
to Confessions of Judgment (March 1979), published as Appendix 
III to this Report. The bill was enacted as introduced. 

Guardianship-Conservatorship Revision 
Three bills-Assembly Bills 167, 212, and 261-were 

introduced by Assemblyman McAlister to effectuate the 
Commission's recommendations on this subject. See 
Recommendation Relating to Guardianship-Conservatorship 
Law, 14 Cal. L. Revision Comm'n Reports 501 (1978). A number 
of substantive, technical, and clarifying amendments were made 

(1024 ) 
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before Assembly Bills 167 and 261 were enacted. These 
amendments are not listed here because the Commission, in 
cooperation with the California Continuing Education of the Bar, 
plans to publish the new law as enacted. 

The Assembly Judiciary Committee and the Senate Judiciary 
Committee adopted special reports revising the official 
Comments to Assembly Bills 167 and 261. See Report of Assembly 
Committee on Judiciary on Assembly Bills Nos. 261 and 167, 
Assembly J. (May 9,1979) at 4341, republished as Appendix IV to 
this Report; Report of Senate Committee on Judiciary on 
Assembly Bill No. 261, Senate J. (July 20, 1979) at 6084, 
republished as Appendix V to this Report. 

Assembly Bill 261, which proposed the enactment of a new 
guardianship-conservatorship law, was enacted after numerous 
amendments as Chapter 726 of the Statutes of 1979. 

Assembly Bill 167, making changes in various codes to conform 
to the new guardianship-conservatorship law, was enacted after 
a number of amendments as Chapter 730 of the Statutes of 1979. 

Assembly Bill 212, which proposed the inclusion in the Probate 
Code of standard construction provisions found in various other 
California codes, was enacted as Chapter 165 of the Statutes of 
1979. The bill was enacted as introduced. 

Ad Valorem Property Taxes 
Assembly Bill 135, which became Chapter 31 of the Statutes of 

1979, was introduced by Assemblyman McAlister to effectuate 
the Commission's recommendation on this subject. See 
Recommendation Relating to Ad Valorem Property Taxes in 
Eminent Domain Proceedings, 14 Cal. L. Revision Comm'n 
Reports 291 (1978). 

After the bill was introduced, the following amendment was 
made: Revenue and Taxation Code Section 5082 was amended to 
substitute the word "acquiring" for the word "public" in 
subdivisions (a), (b), and (c). Technical amendments were also 
made. 

Security for Costs 
Assembly Bill 145 was introduced by Assemblyman Alister 

McAlister to effectuate the Commission's recommendation on 
this subject. See Recommendation Relating to Security for Costs, 
14 Cal. L. Revision Comm'ilReports 319 (1978). The bill was not 
enacted. The Commission plans to submit the recommended 
legislation for enactment by the 1980 Legislature. 
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Resolution Approving Topics for Study 
Assembly Concurrent Resolution No.8, introduced by 

Assemblyman McAlister and adopted as Resolution Chapter 19 of 
the Statutes of 1979, authorizes the Commission to continue the 
study of 24 topics previously authorized for study and authorizes 
the study of two new topics-powers of appointment and rights 
and disabilities of minors and incompetent persons. 



REPORT ON STATUTES REPEALED BY 
IMPLICATION OR HELD UNCONSTITUTIONAL 
Section 10331 of the Government Code provides: 

The commission shall recommend the express repeal of all 
statutes repealed by implication, or held unconstitutional by 
the Supreme Court of the State or the Supreme Court of the 
United States. 

Pursuant to this directive, the Commission has reviewed the 
decisions of the United States Supreme Court and of the 
California Supreme Court published since the Commission's last 
Annual Report was prepared,l and has the following to report: 

(1) No decision of the United States Supreme Court or the 
California Supreme Court holding a statute of this state repealed 
by implication has been found. 

(2) No decision of the United States Supreme Court holding 
a California statute unconstitutional has been found. 2 

(3) Two decisions of the California Supreme Court held state 
statutes unconstitutionaP 

1 This study has been carried through 99 S. Ct. 3107 (Advance Sheet No. 18, July 15, 1979) 
and 25 Cal.3d 90 (Advance Sheet No. 25, September 11, 1979). 

2 One United States Supreme Court decision imposed a constitutional qualification on the 
application of a state statute without invalidating any statutory language. In Japan 
Line, Ltd. v. County of Los Angeles, 99 S. Ct. 1813 (1979), California ad valorem 
property taxes under Revenue and Taxation Code Sections 117, 405, and 2192 were 
held unconstitutional under the commerce clause of the U.S. Constitution as applied 
to cargo containers of foreign shipping companies which are based, registered, and 
subject to property tax in their home ports and used exclusively in foreign commerce 
since the tax results in multiple taxation of the instrumentalities of foreign commerce 
and is inconsistent with Congress' power to regulate commerce with foreign nations. 

3 Five other decisions of the California Supreme Court imposed constitutional 
qualifications on the application of state statutes without invalidating any statutory 
language: 

In Hale v. Morgan, 22 Cal.3d 388, 584 P.2d 512,149 Cal. Rptr. 375 (1978), the court 
held that the application of Civil Code Section 789.3, which assesses a penalty of $100 
a day against a landlord who willfully deprives his tenant of utility services for the 
purpose of evicting him, was constitutionally excessive in the case of a mobile home 
park owner who disconnected a tenant's water and electrical lines after the tenant 
had failed to pay rent for three months. Reasoning that the statute may be subject 
to both constitutional and unconstitutional applications, the court directed that the 
propriety of its application be evaluated by the courts on a case-by-case basis. 

In In reMoye, 22 Ca1.3d457, 584 P.2d 1097, 149 Cal. Rptr. 491 (1978), the court held, 
on equal protection grounds, that the duration of institutional confinement of 
persons committed to state institutions following an acquittal of criminal charges 
because of insanity under Penal Code Section 1026 cannot exceed the maximum term 
for the underlying offense, unless the People or other committing authority establish 
grounds for an extended commitment. 

In Conservatorship of Roulet, 23 Cal.3d 219, 590 P.2d 1, 152 Cal. Rptr. 425 (1979), 
the court held that due process requires that before a conservator may be appointed 
under the Lanterman-Petris-Short Act (Welf. & Inst. Code §§ 5000-5464), the 
proposed conservatee must be shown to be gravely disabled by proof beyond a 
reasonable doubt and so fou!1d by a unanimous jury. 

(1027 ) 
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In Sonoma County Organization of Public Employees v. 
County of Sonoma,4 the court held provisions of Government 
Code Sections 16280 and 16280.5-which invalidate agreements 
of local public agencies granting wage and salary increases in 
excess of that granted to state employees-invalid as an 
impairment of contracts in violation of both the federal and state 
constitutions and as an interference with the right of chartered 
cities and counties, under Article XI, Section 5, of the California 
Constitution, to determine the compensation of their employees. 

In Fair Political Practices Commission v. Supen'or Court, 5 the 
court held that Government Code Section 86202, which prohibits 
certain political contributions by lobbyists, imposed an 
unconstitutional restriction of the lobbyists' freedom of 
association. The court also held invalid Government Code 
Sections 86107 (d) -(e) and 86109 (d) -(e), which require lobbyists 
to make detailed reports concerning various kinds of financial 
transactions, as being an unconstitutionally onerous interference 
with the right to petition the government for redress of 
grievances.6 

In Larios v. Superior Court, 24 Cal.3d 324, 594 P.2d 491,155 Cal. Rptr. 374 (1979), 
the court held that Penal Code Section 1123, authorizing a mistrial where a juror is 
unable to perform his duty because of illness or "other good cause" and where no 
alternate juror is available, must be read to authorize mistrials only where there has 
been consent of the accused or where "good cause" amounts to "legal necessity," 
since, under the double jeopardy clause of the California Constitution (Art. I, ~ 15), 
the accused may not be retried for the same offense if the jury has been discharged 
without the accused's consent and without "legal necessity" for the discharge. 

In Hom v. County of Ventura, 24 Cal.3d 605, 596 P.2d 1134, 156 Cal. Rptr. 718 
(1979), the court held that county approval of a tentative subdivision map is an 
adjudicatory function which, under principles of due process, requires that both 
appropriate prior notice and an opportunity to be heard be given to persons whose 
property interests may be significantly affected. In Hom, the county had made a 
finding under the California Environmental Quality Act (Pub. Res. Code 
~~ 21000(21176) that the proposed subdivision would not have a significant effect on 
the environment. The county's administrative regulations adopted under the CEQA 
provided for posting of environmental documents at central public buildings and for 
mailing of notice to persons who specifically request it. These were held to be 
constitutionally inadequate to give notice to significantly affected landowners. The 
court refrained, however, from providing a specific formula detailing adequate 
notice provisions, preferring to leave these determinations to affected local 
governments. The court also held that the CEQA evaluation process does not 
constitute an adequate "hearing" since it is designed to evoke public response to the 
general environmental aspects of a proposed project, rather than addressing the 
specific objections of affected landowners, and permits but does not require a public 
hearing. 

4 23 Cal.3d 296, 591 P.2d 1, 152 Cal. Rptr. 903 (1979). 
525 Cal.3d 33, 599 P.2d 46,157 Cal. Rptr. 855 (1979). 
8 Government Code Sections 86H17, 86109, and 86202 were enacted as part of the Political 

Reform Act of 1974, an initiative measure approved by the voters in 1974. See 1974 
Cal. Stats. at A-I63. 



RECOMMENDATIONS 

The Law Revision Commission respectfully recommends that 
the Legislature authorize the Commission to complete its study 
of the topics previously authorized for study (see "Calendar of 
Topics for Study" supra). 

Pursuant to the mandate imposed by Section 10331 of the 
Government Code, the Commission recommends the repeal of 
the provisions referred to under "Report on Statutes Repealed by 
Implication or Held Unconstitutional," supra, to the extent that 
those provisions have been held to be unconstitutional. 
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APPENDIX I 
LEGISLATIVE ACTION ON COMMISSION 

RECOMMENDATIONS 
(Cumulative) 

Recommendation 
1. Partial Revision of Education Code, 1 

CAL. L. REVISION COMM'N REPORTS, 
Annual Report for 1954 at 12 (1957) 

2. Summary Distribution of Small 
Estates Under Probate Code Sections 
640 to 646, 1 CAL. L. REVISION 
COMM'N REPORTS, Annual Report 
for 1954 at 50 (1957) 

3. Fish and Game Code, 1 CAL. L. 
REVISION COMM'N REPORTS, Annual 
Report for 1957 at 13 (1957); 1 CAL. L. 
REVISION COMM'N REPORTS, Annual 
Report for 1956 at 13 (1957) 

4. Maximum Period of Confinement in 
a County Jail, 1 CAL. L. REVISION 
COMM'N REPORTS at A-I (1957) 

5. Notice of Application for Attorneys 
Fees and Costs in Domestic Relations 
Actions, 1 CAL. L. REVISION COMM'N 
REPORTS at B-1 (1957) 

6. Taking Instructions to Jury Room, 1 
CAL. L. REVISION COMM'N REPORTS 
at C-l (1957) 

7. The Dead Man Statute, 1 CAL. L. 
REVISION COMM'N REPORTS at D-1 
(1957) 

8. Rights of Surviving Spouse in 
Property Acquired by Decedent 
While Domiciled Elsewhere, 1 CAL. 
L. REVISION COMM'N REPORTS at E-l 
(1957) 

9. The Marital "For and Against" 
Testimonial Privilege, 1 CAL. L. 
REVISION COMM'N REPORTS at F-l 
(1957) 

10. Suspension of the Absolute Power of 
Alienation, 1 CAL. L. REVISION 
CoMM'N REPORTS at G-1 (1957); 2 
CAL. L. REVISION COMM'N REPORTS, 
Annual Report for 1959 at 14 (1959) 

Action by Legislature 
Enacted. Cal. Stats. 1955, Chs. 799, m 

Enacted. Cal. Stats. 1955, Ch. 1183 

Enacted. Cal. Stats. 1957, Ch. 456 

Enacted. Cal. Stats. 1957, Ch. 139 

Enacted. Cal. Stats. 1957, Ch. 540 

Not enacted. But see Cal. Stats. 1975, Ch. 
461, enacting substance of this 
recommendation. 

Not enacted. But recommendation 
accomplished in enactment of Evidence 
Code. See Comment to EVID. CODE 
§ 1261. 

Enacted. Cal. Stats. 1957, Ch. 490 

Not enacted. But recommendation 
accomplished in enactment of Evidence 
Code. See Comment to EVID. CoDE 
§ 970. 

Enacted. Cal. Stats. 1959, Ch. 470 

( 1031 ) 
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Recommendation 
11. Elimination of Obsolete Provisions in 

Penal Code Sections 1377 and 1378, 1 
CAL. L. REVISION COMM'N REPORTS 
at H-l (1957) 

12. Judicial Notice of the Law of Foreign 
Countries, 1 CAL. L. REVISION 
COMM'N REPORTS at 1-1 (1957) 

13. Choice of Law Governing Survival of 
Actions, 1 CAL. L. REvISION COMM'N 
REPORTS at J-l (1957) 

14. Effective Date of Order Ruling on a 
Motion for New Trial, 1 CAL. L. 
REvISION COMM'N REPORTS at K-l 
(1957); 2 CAL. L. REVISION COMM'N 
REPORTS, Annual Report for 1959 at 
16 (1959) 

15. Retention of Venue /of Convenience 
of Wilne.s:s-es, 1 CAL. L. REVISION 
COMM'N REPORTS at L-l (1957) 

16. Bringing New Parties Into Civil 
Actions, 1 CAL. L. REVISION COMM'N 
REpORTS at M-l (1957) 

17. Grand Juries, 2 CAL. L. REVISION 
COMM'N REPORTS, Annual Report 
for 1959 at 20 (1959) 

18. Procedure for Appointing Guardians, 
2 CAL. L. REVISION COMM'N 
REPORTS, Annual Report for 1959 at 
21 (1959) 

19. Appointment of Administrator in 
Qwef Title Action, 2 CAL. L. 
REVISION COMM'N REPORTS, Annual 
Report for 1959 at 29 (1959) 

20. Presentation of Claims Against 
Public Entities, 2 CAL. L. REVISION 
COMM'N REPORTS at A-I (1959) 

21. Right of Nonresident Aliens to 
Inherit, 2 CAL. L. REVISION COMM'N 
REPORTS at B-1 (1959); 11 CAL. L. 
REVISION COMM'N REPORTS 421 
(1973) 

22. Mortgages to Secure Future 
Advances, 2 CAL. L. REVISION 
COMM'N REPORTS at C-1 (1959) 

Action by Legislature 
Enacted. Cal. Stats. 1957, Ch. 102 

Enacted. Cal. Stats. 1957, Ch. 249 

No legislation recommended. 

Enacted. Cal. Stats. 1959, Ch. 468 

Not enacted. 

Enacted. Cal. Stats. 1957, Ch. 1498 

Enacted. Cal. Stats. 1959, Ch. SOl 

Enacted. Cal. Stats. 1959, Ch. 500 

No legislation recommended. 

Enacted. Cal. Stats. 1959, Chs. 1715, 1724, 
1725, 1726, 1727, 1728; CAL. CONST., Art. 
XI, ~ 10 (1960) 

Enacted. Cal. Stats. 1974, Ch. 425. 

Enacted. Cal. Stats. 1959, Ch. 528 
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Recommendation 
23. Doctrine of Worthier Title, 2 CAL. L. 

REVISION COMM'N REPORTS at 0·1 
(1959) 

24. Overlapping Provisions of Penal and 
Vehicle Codes Relab'ng to Taking of 
Vehicles and Drunk Driving, 2 CAL. 
L. REVISION COMM'N REPORTS at E·l 
(1959) 

25. Time Within Which Motion for New 
Trial May Be Made, 2 CAL. L. 
REVISION COMM'N REPORTS at F·l 
(1959) 

26. Notice to Shareholders of Sale of 
Corporate A£5els, 2 CAL. L. REVISION 
COMM'N REPORTS at G-l (1959) 

'rl. Evidence in Eminent Domain 
Proceedings, 3 CAL. L. REVISION 
COMM'N REpORTS at A·1 (1961) 

28. Taking PO£5e£5ion and Pa£5age of 
Title in Eminent Domain 
Proceedings, 3 CAL. L. REVISION 
COMM'N REPORTS at B·1 (1961) 

29. Reimbursement for MOving 
Expenses When Property Is 
Acquired for Public Use, 3 CAL. L. 
REVISION COMM'N REPORTS at C·l 
(1961) 

30. Rescission of Contracts, 3 CAL. L. 
REVISION COMM'N REPORTS at 0·1 
(1961) 

31. Right to Counsel and Separation of 
Delinquent From Nondelinquent 
Minor InJuvenile Court Proceedings, 
3 CAL. L. REVISION COMM'N 
REPORTS at E·1 (1961) 

32. Survival of Actions, 3 CAL. L. 
REVISION COMM'N REPORTS at F-l 
(1961) 

33. Arbitration, 3 CAL. L. REVISION 
COMM'N REPORTS at G·1 (1961) 

34. Presentation of Claims Against 
Public Offlcers and Employees, 3 
CAL. L. R'EVISION COMM'N REPORTS 
at H·l (1961) 

2-79718 

Action by Legislature 
Enacted. Cal. Stats. 1959, Ch. 122 

Not enacted. But see Cal. Stats. 1972, Ch. 
92, enacting substance of a portion of 
recommendation relating to drunk 
driving. 

Enacted. Cal. Stats. 1959, Ch. 469 

Not enacted. But see CORP. CODE §§ 1001, 
1002, enacting substance of 
recommendation. 

Not enacted. But see EVID. CODE § 810 et 
seq. enacting substance of 
recommendation. 

Enacted. Cal. Stats. 1961, Chs. 1612, 1613 

Not enacted. But see GoVT. CODE § 7260 
et seq. enacting substance of 
recommendation. 

Enacted. Cal. Stats. 1961, Ch. 589 

Enacted. Cal. Stats. 1961, Ch. 1616 

Enacted. Cal. Stats. 1961, Ch. 657 

Enacted. Cal. Stats. 1961, Ch. 461 

Not enacted 1961. See recommendation 
to 1963 session (item 39 infra) which was 
enacted. 
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Recommendation 
35. Inter VJ'vos Marital Property Rights 

in Property Acquired While 
Domiciled Elsewhere, 3 CAL. L. 
REVISION COMM'N REPORTS at 1-1 
(1961) 

36. NOhce of Alibi in Criminal Actions, 3 
CAL. L. REVISION COMM'N REPORTS 

at J-1 (1961) 

37. Discovery in Eminent Domain 
Proceedings, 4 CAL. L. REVISION 
COMM'N REPORTS 701 (1963); 8 CAL. 
L. REVISION COMM'N REPORTS 19 
(1967) 

38. Tort Liability of Public Entities and 
Public Employees, 4 CAL. L. 
REVISION COMM'N REPORTS B01 
(1963) 

39. Claims, Actions and Judgments 
Against PublIc Entities and PublIc 
Employees, 4 CAL. L. REVISION 
COMM'N REPORTS 1001 (1963) 

40. Insurance Coverage for Public 
Entities and Public Employees, 4 
CAL. L. REVISION COMM'N REPORTS 
1201 (1963) 

41. Defense of PublIc Employees, 4 CAL. 
L. REVISION COMM'N REPORTS 1301 
(1963) 

42. Liability of Public Entities for 
Ownership and Operation of Motor 
Vehicles, 4 CAL. L. REVISION 
COMM'N REPORTS 1401 (1963); 7 
CAL. L. REVISION COMM'N REPORTS 

401 (1965) 

43. Workmen s Compensation Benefits 
for Persons Assisting Law 
Enforcement or Fire Control Orocer, 
4 CAL. L. REVISION COMM'N 
REPORTS 1SOl (1963) 

44_ Sovereign Immunity-Amendments 
and Repeals of Inconsistent Statutes, 
4 CAL. L. REVISION COMM'N 

REPORTS 1601 (1963) 

45. Evidence Code, 7 CAL. L. REVISION 
COMM'N REPORTS 1 (1965) 

Action by Legislature 
Enacted. Cal. Stats. 1961, Ch. 636 

Not enacted. 

Enacted. Cal. Stats. 1967, Ch. 1104 

Enacted. Cal. Stats. 1963, Ch. 1681 

Enacted. Cal. Stats. 1963, Ch. 1715 

Enacted. Cal. Stats. 1963, Ch. 1682 

Enacted. Cal. Stats. 1963, Ch. 1683 

Enacted. Cal. Stats. 1965, Ch. 1527 

Enacted. Cal. Stats. 1963, Ch. 1684 

Enacted. Cal. Stats. 1963, Chs. 1685, 1686, 
2029 

Enacted. Cal. Stats. 1965, Ch. 299 
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Recommendation 
46. Claims and Actions Against Public 

Entities and Public Employees, 7 
CAL. L. REvISION COMM'N REPORTS 
401 (1965) 

47. Evidence Code Revisions, 8 CAL. L. 
REviSION COMM'N REPORTS 101 
(1967) 

48. Evidence-Agricultural Code Revi
sions, 8 CAL. L. REVISION COMM'N 
REPORTS 201 (1967) 

49. Evidence--Commercial Code Revi
sions, 8 CAL. L. REVISION COMM'N 
REPORTS 301 (1967) 

50. Whether Damage For Personal Injury 
to a Married Person Should Be 
Separate or Community Property, 8 
CAL. L. REVISION COMM'N REPORTS 
401 (1967); 8 CAL. L. REVISION 
CoMM'N REPORTS 1385 (1967) 

51. Vehicle Code Section 17150 and 
Related Sections, 8 CAL. L. REVISION 
COMM'N REPORTS 501 (1967) 

52. Additur, 8 CAL. L. REVISION COMM'N 
REPORTS 601 (1967) 

53. Abandonment or Tennination of a 
Lease, 8 CAL. L. REVISION COMM'N 
REPORTS 701 (1967); 9 CAL. L. 
REVISION COMM'N REPORTS 401 
(1969); 9 CAL. L. REVISION COMM'N 
REPORTS 153 (1969) 

54. Good Faith Improver of Land 
Owned by Another, 8 CAL. L. 
REvISION COMM'N REPORTS 801 
(1967); 8 CAL. L. REVISION COMM'N 
REPORTS 1373 (1967) 

55. Sw't By or Against an Unincorporated 
Association, 8 CAL. L. REVISION 
COMM'N REPORTS 901 (1967) 

56. &cheat, 8 CAL. L. REVISION CoMM'N. 
REPORTS 1001 (1967) 

57. Recovery of Condemnee 's Expenses 
on Abandonment of an Eminent 
Domain Proceeding, 8 CAL. L. 
REVISION COMM'N REPORTS 1361 
(1967) 

Action by Legislature 
Enacted. Cal. Stats. 1965, Ch. 653 

Enacted in part. Cal. Stats. 1967, Ch. 650. 
Balance enacted. Cal. Stats. 1970, Ch. 69 

Enacted. Cal. Stats. 1967, Ch. 262 

Enacted. Cal. Stats. 1967, Ch. 703 

Enacted. Cal. Stats. 1968, Chs. 457, 458 

Enacted. Cal. Stats. 1967, Ch. 702 

Enacted. Cal. Stats. 1967, Ch. 72 

Enacted. Cal. Stats. 1970, Ch. 89 

Enacted. Cal. Stats. 1968, Ch. 150 

Enacted. Cal. Stats. 1967, Ch. 1324 

Enacted. Cal. Stats. 1968, Chs. 247, 356 

Enacted. Cal. Stats. 1968, Ch. 133 
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Recommendation 

58. Service of Process on Unincorporated 
Associations, 8 CAL. L. REVISIOl\" 
COMM'N REPORTS 1403 (1967) 

59. Sovereign Immunity-Statute of 
Limitations, 9 CAL. L. REVISIO:-i 
COMM'N REPORTS 49 (1969); 9 CAL. 
L. REVISION COMM'N REPORTS 175 
(1969) 

60. Additur and Remittitur, 9 CAL. L. 
REVISION COMM'N REPORTS 63 
(1969) 

61. Fictitious Business Names, 9 CAL. L. 
REVISION COMM'N REPORTS 71 
(1969) 

62. Quasi-Community Property, 9 CAL. 
L. REVISION COMM'N REPORTS 113 
(1969) 

63. Arbitration of Just Compensation, 9 
CAL. L. REVISION COMM'N REPORTS 
123 (1969) 

64. Revisions of Evidence Code, 9 CAL. 
L. REVISION COMM'N REPORTS 137 
(1969) 

65. Mutuality of Remedies in Suits for 
Specific Performance, 9 CAL. L. 
REVISION COMM'N REPORTS 201 
(1969) 

66. Powers of Appointment, 9 CAL. L. 
REVISION COMM'N REPORTS 301 
(1969) 

67. Evidence Code-Revisions of 
Privileges Article, 9 CAL. L. REVISION 
COMM'N REPORTS 501 (1969) 

68. Fictih'ous Business Names, 9 CAL. L. 
REVISION COMM'N REPORTS 601 
(1969) 

69. Representations as to the Credit of 
Third Persons and the Statute of 
Frauds, 9 CAL. L. REVISION"COMM'N 
REPORTS 701 (1969) 

70. Revisions of Governmental Liability 
Act, 9 CAL. L. REVISION COMM'N 
REPORTS BOl (1969) 

Action by Legislature 

Enacted. Cal. Stats. 1968, Ch. 132 

Enacted. Cal. Stats. 1970, Ch. 104 

Enacted. Cal. Stats. 1969, Ch. 115 

Enacted. Cal. Stats. 1969, Ch. 114 

Enacted. Cal. Stats. 1970, Ch. 312 

Enacted. Cal. Stats. 1970, Ch. 417 

Enacted in part. Cal. Stats. 1970, Ch. 69. 
See also Cal. Stats. 1970, Chs. 1396, 1397 

Enacted. Cal. Stats. 1969, Ch. 156 

Enacted. Cal. Stats. 1969, Chs. 113, 155 

Vetoed. But see Cal. Stats. 1970, Chs. 
1396, 1397 

Enacted. Cal. Stats. 1970, Ch. 618 

Enacted. Cal. Stats. 1970, Ch. 720 

Enacted in part. Cal. Stats. 1970, Chs. 662, 
1099 
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Recommendation 

71. "Vesting" of Interests Under Rule 
Against Perpetw'ties, 9 CAL. L. 
REVISION COMM'N REPORTS 901 
(1969) 

72. Counterclaims and Cross-Com
plaints, Joinder of Causes of Action, 
and Related Provisions, 10 CAL. L. 
REVISION COMM'N REPORTS 501 
(1971) 

73. Wage Garnishment and Related 
Matters, 10 CAL. L. REVISION 
COMM'N REPORTS 701 (1971); 11 
CAL. L. REVISION COMM'N REPORTS 
101 (1973); 12 CAL. L. REVISION 
COMM'N REPORTS 901 (1974); 13 
CAL. L. REVISION COMM'N REPORTS 
601 (1976); 13 CAL. L. REVISION 
COMM'N REPORTS 1703 (1976); 14 
CAL. L. REVISION COMM'N REPORTS 
261 (1978) 

74. Proof of Foreign Official Records, 10 
CAL. L. REVISION COMM'N REPORTS 
1022 (1971) 

75. Inverse Condemnation-Insurance 
Coverage, 10 CAL. L. REVISION 
COMM'N REPORTS lOSl (1971) 

76. Discharge From Employment 
Because of Wage Garnishment, 10 
CAL. L. REVISION COMM'N REPORTS 
1147 (1971) 

77. Civil Arrest, 11 CAL. L. REVISION 
COMM'N REPORTS 1 (1973) 

78. Claim and Delivery Statute, 11 CAL. 
L. REVISION COMM'N REPORTS 301 
(1973) 

79. Unclaimed Property, 11 CAL. L. 
REVISION COMM'N REPORTS 401 
(1973); 12 CAL. L. REVISION COMM'N 
REPORTS 609 (1974) 

BO. Enforcement of Sister State Money 
Judgments, 11 CAL. L. REVISION 
COMM'N REPORTS 451 (1973) 

81. Prejudgment Attachment, 11 CAL. L. 
REVISION COMM'N REPORTS 701 
(1973) 

Action by Legislature 
Enacted. Cal. Stats. 1970, Ch. 45 

Enacted. Cal. Stats. 1971, Chs. 244, 950. 
See also Cal. Stats. 1973, Ch. 828 

Enacted in part. Cal. Stats. 1978, Ch. 1133. 
See also Cal. Stats. 1979, Ch. 66 

Enacted. Cal. Stats. 1970, Ch. 41 

Enacted. Cal. Stats. 1971, Ch. 140 

Enacted. Cal. Stats. 1971, Ch. 1607 

Enacted. Cal. Stats. 1973, Ch. 20 

Enacted. Cal. Stats. 1973, Ch. 526 

Proposed resolution enacted. Cal. Stats. 
1973, Res. Ch. 76. Legislation enacted. 
Cal. Stats. 1975, Ch. 2.5. 

Enacted. Cal. Stats. 1974, Ch. 211 

Enacted. Cal. Stats. 1974, Ch. 1516. See 
also Cal. Stats. 1975, Ch. 200. 
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Recommendation 
82. Landlord-Tenant Relations, 11 CAL. 

L. REVISION COMM'N REPORTS 951 
(1973) 

83. Pleading (technical change), 11 CAL. 
L. REVISION COMM'N REPORTS 1024 
(1973) 

84. Evidence-Judicial Notice (technical 
change) , 11 CAL. L. REVISION 
COMM'N REPORTS 1025 (1973) 

85. Evidence-"Criminal Conduct" 
Exception, 11 CAL. L. REVISION 
COMM'N REPORTS 1147 (1973) 

86. Erroneously Compelled Disclosure of 
Privileged Informabon, 11 CAL. L. 
REVISION COMM'N REPORTS 1163 
(1973) 

ffl. Liquidated Damages, 11 CAL. L. 
REVISION COMM'N REPORTS 1201 
(1973); 13 CAL. L. REVISION COMM'N 
REPORTS 2139 (1976); 13 CAL. L. 
REVISION COMM'N REPORTS 1735 
(1976) 

88. Payment of Judgments Against Local 
Public Entities, 12 CAL. L. REVISION 
COMM'N REPORTS 575 (1974) 

89. View by Trier of Fact in a Civil Case, 
12 CAL. L. REVISION COMM'N 
REPORTS 5ff1 (1974) 

90. Good Cause Exception to the 
Physician-Patient Privilege, 12 CAL. 
L. REVISION COMM'N REPORTS 601 
(1974) 

91. Improvement Acts, 12 CAL. L. 
REVISION COMM'N REPORTS 1001 
(1974) 

92. The Eminent Domain Law, 12 CAL 
L. REVISION COMM'N REPORTS 1601 
(1974) 

93. Eminent Domain-Conforming 
Changes in Special District Statutes, 
12 CAL. L. REVISION COMM'N 
REPORTS 1101 (1g'74); 12 CAL. L. 
REVISION COMM'N REPORTS 2004 
(1974) 

Action by Legislature 
Enacted. Cal. Stats. 1974, Chs. 331, 332 

Enacted. Cal. Stats. 1972, Ch. 73 

Enacted. Cal. Stats. 1972, Ch. 764 

Not enacted 1974. See recommendation 
to 1975 session (item 90 infra) which was 
enacted. 

Enacted. Cal. Stats. 1974, Ch. '1Z1 

Enacted. Cal. Stats. 1m, Ch. 198 

Enacted. Cal. Stats. 1975, Ch. 285 

Enacted. Cal. Stats. 19'75, Ch. 301 

Enacted. Cal. Stats. 1975, Ch. 318 

Enacted. Cal. Stats. 1974, Ch. 426 

Enacted. Cal. Stats. 1975, Chs. 1239, 1240, 
1275 

Enacted. Cal. Stats. 1975, Chs. 581, 582, 584, 
585, 586,5ff1, 1176, 1276 
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Recommendation 
94. Oral Modification of Wn'tten 

Contracts, 13 CAL. L. REVISION 
COMM'N REPORTS 301 (1976); 13 
CAL. L. REVISION COMM'N REPORTS 
2129 (1976) 

95. Partition of Real and Personal 
Property, 13 CAL. L. REVISION 
COMM'N REPORTS 401 (1976) 

96. Revision of the Attachment Law, 13 
CAL. L. REVISION COMM'N REPORTS 
BOl (1976) 

97. Undertakings for Costs, 13 CAL. L. 
REVISION COMM'N REPORTS 901 
(1976) 

98. Admissibility of Copies of Business 
Records in Evidence, 13 CAL. L. 
REVISION COMM'N REPORTS 2051 
(1976) 

99. Turnover Orders Under the Claim 
and Delivery Law, 13 CAL. L. 
REVISION COMM'N REPORTS 2079 
(1976) 

100. Relocation Assistance by Private 
Condemnors, 13 CAL. L. REVISION 
COMM'N REPORTS 2085 (1976) 

101. Condemnation for Byroads and 
Utility Easements, 13 CAL. L. 
REVISION COMM'N REPORTS 2091 
(1976) 

102. Transfer of Out-oE-State Trusts to 
California, 13 CAL. L. REVISION 
COMM'N REPORTS 2101 (1976) 

103. Admissibility of Duplicates in 
Evidence, 13 CAL. L. REVISION 
COMM'N REPORTS 2115 (1976) 

104. Service of Process on Unincorporat
ed Associations, 13 CAL. L. REVISION 
COMM'N REPORTS 1657 (1976) 

105. Sister State Money Judgments, 13 
CAL. L. REVISION COMM'N REPORTS 
1669 (1976) 

106. Damages in Action for Breach of 
Lease, 13 CAL. L. REVISION COMM'N 
REPORTS 1679 (1976) 

Action by Legislature 
Enacted. Cal. Stats. 1975, Ch. 7; Cal. Stats. 

1976, Ch. 109. 

Enacted. Cal. Stats. 1976, Ch. 73 

Enacted. Cal. Stats. 1976, Ch. 437 

Not enacted 1976. But see 
recommendation to 1979 session (item 
118 infra). 

Not enacted. 

Enacted. Cal. Stats. 1976, Ch. 145 

Enacted. Cal. Stats. 1976, Ch. 143 

Enacted in part (utility easements). Cal. 
Stats. 1976, Ch. 994 

Enacted. Cal. Stats. 1976, Ch. 144 

Not enacted. But see Cal. Stats. 1977, Ch. 
708, enacting substance of recommenda
tion in modified form. 

Enacted. Cal. Stats. 1976, Ch. 888 

Enacted. Cal. Statr. 1977, Ch. 232 

Enacted. Cal. Stats. 1977, Ch. 49 
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Recommendation 
UYT. NonproRt Corporation Law, 13 CAL. 

L. REvISION COMM'N REPORTS, 
2201 (1976) 

lOS. Use of Keepers Pursuant to Writs of 
Execution, 14 CAL. L. REVISION 
COMM'N REPORTS 49 (1978) 

109. Attachment Law-Effect of Bank
ruptcy Proceedings; Effect of Gen
eral Assignments for the BeneRt of 
Creditors, 14 CAL. L. REvISION 
CoMM'N REPORTS 61 (1978) 

110. Review of Resolution of Necessity 
by Writ of Mandate, 14 CAL. L. 
REvISION COMM'N REPORTS 83 
(1978) 

111. Use of Court Commissioners Under 
the Attachment Law, 14 CAL. L. 
REVIsiON CoMM'N REPORTS 93 
(1978) 

112. Evidence of Market Value of 
Property, 14 CAL. L. REVISION 
COMM'N REPORTS 105 (1978) 

113. Psychotherapist-Patient Privilege, 
14 CAL. L. REVIsiON COMM'N 
REPORTS 127 (1978); Appendix XIII 
to this Report 

114. Parol Evidence Rule, 14 CAL. L. 
REVIsiON CoMM'N REPORTS 143 
(1978) 

115. Attachment Law-Unlawful De
tainer Proceedings; Bond for Levy 
on Joint Deposit Account or Safe 
Deposit Box; Definition of "Chose in 
Action," 14 CAL. L. REvISION 
CoMM'N REPORTS 241 (1978) 

116. Powers of Appointment (technical 
changes), 14 CAL. L. REvISION 
CoMM'N REPORTS 2157 (1978) 

117. Ad Valorem Property Taxes in 
Eminent Domain Proceedings, 14 
CAL. L. REVIsiON CoMM'N REPORTS 
291 (1978) 

118. Security for Costs, 14 CAL. L. 
REVIsiON CoMM'N REPORTS 319 
(1978) 

Action by Legislature 
Not enacted. Legislation on this subject, 

not recommended by the Commission, 
was enacted in 1978. 

Enacted. Cal. Stats. 1977, Ch. 155 

Enacted. Cal. Stats. 1977, Ch. 499 

Enacted. Cal. Stats. 1978, Ch. 286 

Enacted. Cal. Stats. 1978", Ch. 151 

Enacted in part. Cal. Stats. 1978, Ch. 294 

Vetoed 1978. Recommendation will be 
submitted to 1980 session. 

Enacted. Cal. Stats. 1978, Ch. 150 

Enacted. Cal. Stats. 1978, Ch. 273 

Enacted. Cal. Stats. 1978, Ch. 266 

Enacted. Cal. Stats. 1979, Ch. 31 

Not enacted 1979. But recommendation 
will be submitted to 1980 session 
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Recommendation 
119. Guardianship-Conservatorship 

Law, 14 CAL. L. REVISION COMM'N 
REPORTS 501 (1978) 

120. Effect of New Bankruptcy Law on 
The Attachment Law (February 
1979) (published as Appendix II to 
this Report) 

121. Confessions of Judgment (March 
1979) (published as Appendix III to 
this Report) 

122. Special Assessment Liens on 
Property Taken for PubhC Use 
(September 1979) (published as 
Appendix VI to this Report) 

123. Assignments for the Benefit of 
Creditors (September 1979) 
(published as Appendix VII to this 
Report) 

124. Vacation of Public Streets, 
Highways, and Service Easements 
(September 1979) (published as 
Appendix VIII to this Report) 

125. Quiet Title Actions (September 
1979) (published as Appendix IX to 
this Report) 

126. Agreements for Entry of Paternity 
and SupportJudgments (November 
1979) (published as Appendix X to 
this Report) 

127. Application of Evidence Code 
Property Valuation Rules in 
Noncondemnation Cases, 15 CAL. L. 
REvISION COMM'N REPORTS 301 
(1980) 

128. Probate Homestead, 15 CAL. L. 
REviSION CoMM'N REPORTS 401 
(1980) 

129. Enforcement of Claims and 
Judgments Against Public Entities 
(November 1979) (published as 
Appendix XI to this Report) 

130. Uniform Veterans Guardianship Act 
(October 1979) (published as 
Appendix XII to this Report) 

131. Enforcement of Obligations Aber 
Death (November 1979) (published 
as Appendix XIV to this Report) 

Action by Legislature 
Enacted. Cal. Stats. 1979, Chs. 165, 726, 730 

Enacted. Cal. Stats. 1979, Ch. 177 

Enacted. Cal. Stats. 1979, Ch. 568 

Recommendation to be submitted to 1980 
legislative session 

Recommendation to be submitted to 1980 
legislative session 

Recommendation to be submitted to 1980 
legislative session 

Recommendation to be submitted to 1980 
legislative session 

Recommendation to be submitted to 1980 
legislative session 

Recommendation to be submitted to 1980 
legislative session 

Recommendation to be submitted to 1980 
legislative session 

Recommendation to be submitted to 1980 
legislative session 

Recommendation to be submitted to 1980 
legislative session 

Recommendation to be submitted to 1980 
legislative session 
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NOTE 
This recommendation includes an explanatory Comment to each section 

of the recommended legislation. The Comments are written as if the 
legislation were enacted since their primary purpose is to explain the law 
as it would exist (if enacted) to those who will have occasion to use it after 
it is in eifect. 

Cite this recommendation as Recommendation Relating to 
Effect of New Bankruptcy Law on the Attachment Law, 15 
CAL. L. REVISION COMM'N REPORTS 1043 (1980). 

( 1044) 
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~ 
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JUDITH MEISELS ASH MANN 
GEORGE Y. CHINN 
ERNEST M. HIROSHIGE 
JEAN C. LOVE 
lAURENCE N. WALKER 
BlON M. GREGORY 

Ex Officio 

February 9, 1979 

To: THE HONORABLE EDMUND C. BROWN JR. 
Governor of California and 
THE LEGISLATURE OF CALIFORNIA 

The California Attachment Law includes prOVlSlons dealing 
with the effect on an attachment of a bankruptcy proceeding or 
a general assignment for the benefit of creditors. This 
recommendation-made pursuant to Resolution Chapter 27 of 
the Statutes of 1972-proposes revisions necessary to conform 
The Attachment Law provisions to the recently enacted 
Bankruptcy Reform Act of 1978. 

( 1045) 

Respectfully submitted, 

HOWARD R. WILLIAMS 
Chairperson 





RECOMMENDATION 

relating to 

EFFECT OF NEW BANKRUPTCY LAW 
ON THE ATTACHMENT LAW 

Chapter 13 of The Attachment Law l deals with the effect 
of bankruptcy proceedings and general assignments for the 
benefit of creditors. The provisions of Chapter 13 are based 
on the Bankruptcy Act prior to its revision by the 
Bankruptcy Reform Act of 1978.2 The Law Revision 
Commission, at the time it recommended enactment of 
Chapter 13 in 1977, recognized that revision would 
probably be necessary when revision of the bankruptcy 
laws occurred.3 

The new bankruptcy law makes a number of changes that 
affect The Attachment Law. Among these changes are: 

-a 9O-day, rather than four-month, preference period 
for voiding liens;4 

-automatic, rather than discretionary, preservation of 
liens for the benefit of the estate;5 

--elimination of receivers and creation of interim 
trustees in bankruptcy;6 

-adoption of new terminology.7 
The Commission recommends that The Attachment Law 

be revised to conform to the new bankruptcy law.s Failure 
to conform will result in confusion concerning the status of 
temporary protective order and attachment liens under the 
new law, particularly liens created in the period between 
four months and 90 days preceding bankruptcy. Such liens 
would be voided under The Attachment Law but would not 
be voidable in bankruptcy. 

1 Code Civ. Proc. §§ 493.010-493.060 (1977 Cal. Stats. ch. 499). 
2 Title 11 of the United States Code (Pub.L. No. 95-598). 
3 Letter of transmittal, 14 Cal. L. Revision Comm'n Reports 63 (1977). 
4 11 U.S.C. § 547. 

5 11 U.S.C. § 551. 

6 11 U.S.c. §§ lOS, 303, 701. 

7 For example, the new law is no longer called the Bankruptcy Act, and filing a petition 
no longer initiates a proceeding but commences a case. 

8 The provisions relating to general assignments for the benefit of creditors should 
remain uniform with the bankruptcy provisions. The Commission is actively 
reviewing the law relating to assignments. 

( 1047 ) 



1048 AITACHMENT LAW 

The new bankruptcy law becomes operative on October 
1, 1979. Conforming changes in The Attachment Law 
should be drafted so as to become operative at the same 
time. 

The Commission's recommendations would be 
effectuated by enactment of the following measure: 

An act to amend Sections 493.030, 493.040, 493.050, and 
493.060 of the Code of Civil Procedure, relating to 
attachment, and declaring the urgency thereof, to take 
effect immediately. 

The people of the State of California do enact as follows: 

SECTION 1. Section 493.030 of the Code of Civil 
Procedure is amended to read: 

493.030. (a) The making of a general assignment for the 
benefit of creditors terminates a lien of a temporary 
protective order or of attachment if the lien was created 
within fettp ffi6fttftS 90 days prior to the making of the 
general assignment. 

(b) The filing of a petition iftitiatiftg a f)1'6eeeaiftg l:lftael' 
Hte Nati6ftfH BanKI'l:lf)tey ~ By et' agaiftst Hte aefeftaaftt 
commencing a voluntary or involuntary case under Title 11 
of the United States Code (Bankruptcy) terminates a lien 
of a temporary protective order or of attachment if the lien 
was created within fettp ffi6fttftS 90 days prior to the filing 
of the petition l:lftless Hte eaftkll:lf)te~r eet:tft 6laels Hte lieft 
f)feSel''Iea fep Hte eefteSt et Hte eaftltl'l:lf)t estate . 

(c) Subdivisions (a) and (b) do not apply unless all liens 
of attachment on the defendant's property in other states 
that were created within fettp ffi6fttftS 90 days prior to the 
making of a general assignment for the benefit of creditors 
or the filing of a petition iftitiatiftg a f)l6eeeaiftg l:lftael the 
Nati6ftal Baftkll:lf)te~! ~ commencing a case under Title 11 
of the United States Code (Bankruptcy) have terminated. 

Comment. Section 493.030 is amended to conform to the 
9O-day preference period prescribed by the Bankruptcy Reform 
Act of 1978 (Pub.L. No. 95-598), 11 U.S.c. § 547. Other changes 
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in this section conform to the terminology of the new act. The 
provision relating to general assignments is made uniform with 
the bankruptcy provision. The reference to preservation of liens 
for the benefit of the estate is superseded by Section 493.060. See 
Comment to Section 493.060. 

SEC. 2. Section 493.040 of the Code of Civil Procedure 
is amended to read: 

493.040. (a) Where a lien of attachment terminates 
pursuant to Section 493.030, the assignee under a general 
assignment for the benefit of creditors or, in the case of a 
bankruptcy, the trustee, receiver interim trustee, or the 
debtor in possession if there is no trustee or receiver 
interim trustee, may secure the release of the attachment 
by filing with the levying officer a request for release of 
attachment stating the grounds for release and describing 
the property to be released, executed under oath, together 
with a copy thereof. 

(b) In the case of an assignee, the request shall include 
two copies of the general assignment for the benefit of 
creditors. 

(c) In the case of a trustee, receiver interim trustee, or 
debtor in possession, the request shall include a certified 
copy of the petition in bankruptcy, together with a copy 
thereof. 

(d) If immediate release of the attachment is sought, the 
request shall be accompanied by an undertaking to pay the 
plaintiff any damages resulting from an improper release of 
the attachment, in the amount of the plaintiffs claim to be 
secured by the attachment, executed by a corporate surety 
possessing a certificate of authority from the Insurance 
Commissioner as provided by Section 1056. 

(e) Within five days after the filing of the request for 
release of attachment, the levying officer shall mail to the 
plaintiff: 

(1) A copy of the request for release of the attachment, 
including the copy of the document filed pursuant to 
subdivision (b) or (c). 

(2) If an undertaking has not been given, a notice that 
the attachment will be released pursuant to the request for 
release of attachment unless otherwise ordered by a court 
within 10 days after the date of mailing the notice. 
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(3) If an undertaking has been given, a notice that the 
attachment has been released. 

(f) Unless otherwise ordered by a court, if an 
undertaking has not been given, the levying officer shall 
release the attachment pursuant to the request for release 
of attachment after the expiration of 10 days from the date 
of mailing the papers referred to in subdivision (e) to the 
plaintiff. If an undertaking has been given, the levying 
officer shall immediately release the attachment pursuant 
to the request for release of attachment. 

(g) Where the attached property has been taken into 
custody, it shall be released to the person making the 
request for release of attachment or some other person 
designated in the request. Where the attached property has 
not been taken into custody, it shall be released as provided 
in subdivision (c) of Section 488.560. 

(h) The levying officer is not liable for releasing an 
attachment in accordance with this section nor is any other 
person liable for acting in conformity with the release. 

Comment. Section 493.040 is amended to conform to the 
elimination of receivers and the creation of interim trustees by 
the Bankruptcy Reform Act of 1978 (Pub.L. No. 95-598), 11 
U.S.c. §§ 105, 303, 701. 

SEC. 3. Section 493.050 of the Code of Civil Procedure 
is amended to read: 

493.050. (a) The lien of a temporary protective order or 
of attachment, which has terminated pursuant to Section 
493.030, is reinstated with the same effect as if it had not 
been terminated in the following cases: 

(1) Where the termination is the result of the making of 
a general assignment for the benefit of creditors and the 
general assignment for the benefit of creditors is set aside 
otherwise than by the filing of a pfocccaiag uaacf Hte 
Nat:ioaal BaalEfupl'c), ~ petition commencing a case 
under Title 11 of the United States Code (Bankruptcy) . 

(2) Where the termination is the result of the filing of a 
petition iaiaaaag a pfocccaiag uaacf Hte Nat:ioaal 
Baakfupl'cy ~ aMi Hte acfeaaaal' is ft6t fiaaIly aeljuagca 
ft BMtl(fepl' aMi fte aHMtgcfftcal' at' t*tm is Pfoposca aMi 
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e6ftHPfftea tlftaep ~ N8oH6ftttl B8:Hkpti~te}' ~ 
commencing a case under Title 11 of the United States 
Code (Bankruptcy) and the petition is dismissed. 

(3) Where the termination is the result of the filing of a 
petition iftiti80Hftg a ~P6eeeaiftg tlflEiop ~ N8086ftttl 
B8oftkptl~tey ~ commencing a case under Title 11 of the 
United States Code (Bankruptcy) and the trustee abandons 
property which had been subject to the lien of the 
temporary protective order or of attachment. 

(b) The period from the making of a general assignment 
for the benefit of creditors until reinstatement of the lien 
of the temporary protective order or of attachment is not 
counted in determining the duration of the temporary 
protective order or the lien of attachment. 

Comment. Section 493.050 is amended to conform to the 
terminology of the Bankruptcy Reform Act of 1978 (Pub.L. No. 
95-598), 11 U.S.c. § 303. 

SEC. 4. Section 493.060 of the Code of Civil Procedure 
is amended to read: 

493.060. (a) Upon the making of a general assignment 
for the benefit of creditors that terminates a lien under this 
chapter, the assignee is subrogated to the rights of the 
plaintiff under the temporary protective order or 
attachment. 

(b) Upon the filing of a petition commencing a case 
under Title 11 of the United States Code (Bankruptcy), a 
lien terminated pursuant to this chapter is preserved for the 
benefit of the estate. 

Comment. Subdivision (b) is added to Section 493.060 for 
consistency with the Bankruptcy Reform Act of 1978 (Pub.L. No. 
95-598), 11 U.S.c. § 551. This subdivision supersedes the 
provision formerly found in Section 493.030 (b) relating to a court 
order preserving the lien for the benefit of the bankrupt estate. 

SEC. 5. (a) The operative date of this act is October 1, 
1979. 

(b) This act does not apply to a case commenced under 
the Bankruptcy Act prior to October 1, 1979, and such a case 
is governed by the law applicable immediately prior to the 
operative date of this act. 
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Comment. This section recognizes that the Bankruptcy 
Reform Act of 1978 (Pub.L. No. 95-598) does not govern cases 
commenced under the Bankruptcy Act prior to October 1, 1979. 
Pub.L. No. 95-598 § 403(a). 

SEC. 6. This is an urgency statute necessary for the 
immediate preservation of the public peace, health, or 
safety within the meaning of Article IV of the Constitution 
and shall go into immediate effect. The facts constituting 
such necessity are: 

The Bankruptcy Reform Act of 1978 (Pub.L. No. 95-598) 
becomes operative on October 1, 1979. The new 
bankruptcy law totally revises the manner of dealing with 
liens of attachment and temporary protective orders on 
property in the debtor's estate. This act makes conforming 
revisions in The Attachment Law; however, confusion and 
problems in treatment of liens under the two laws will arise 
unless both become operative at the same time. It is 
therefore necessary that this act take immediate effect so 
that it may become operative on October 1, 1979. 
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NOTE 
Tbis recommendation iDcludes III explaaatory Comment to each section 

of the recommended legislation. The ColDIDeDts are written as if the 
lesi,laHcm were eaacted· since their primary purpose is to explaiD the law 
as it would eziat (if enacted) to those who will have occasi.oD to use it after 
it is ill ef£ect. 

Cite this recommendation as Recommendation Relating to 
Confessions of Judgment, 15 CAL. L. REVISION COMM'N 
REPORTS 1053 (1980). 
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March 1, 1979 

To: THE HONORABLE EDMUND G. BROWN JR. 
Governor of California and 
THE LEGISLATURE OF CALIFORNIA 

In 1978 the California Supreme Court held unconstitutional 
the California confession of judgment procedure as applied to 
nonconsumer cases. To satisfy the constitutional standards 
announced by the Supreme Court, the Commission recommends 
that a confession of judgment be valid only if signed by a debtor 
on advice of an attorney. This study was authorized by Resolution 
Chapter 45 of the Statutes of 1974. 
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RECOMMENDATION 

relating to 

CONFESSIONS OF JUDGMENT 
The California confession of judgment statute i generally 

codifies the common law procedure enabling entry of 
judgment against a debtor without action in cases where 
the debtor has consented thereto.2 The statute was 
amended in 19753 to require that in consumer cases the 
confession be accompanied by a certificate of an attorney 
independently representing the defendant to the effect 
that the attorney has advised the defendant of the 
consequences of the confession and has advised the 
defendant to utilize the confession.4 

In 1978, the California Supreme Court held in Isbell v. 
County of SonomEf that the California confession of 
judgment procedure, with the exception of the procedure 
relating to consumer cases, violates the due process clause 
of the federal Constitution. A procedure that denies the 
defendant notice and an opportunity to be heard must· 
provide sufficient safeguards to ensure that the waiver of 
constitutional rights is voluntary, knowing, and intelligent.6 

The Law Revision Commission surveyed practitioners7 

to determine the purposes served by confessions of 
judgment in nonconsumer cases, the extent to which they 
were used prior to Isbell, and whether they would still be 
used if the procedure were amended to satisfy the 
constitutional standards of Isbell. 

I Code Civ. Proc. §§ 1132-1134. 
2 For the historv of the California statute, see Comment, Confession of Judgment ill 

Califomiil.8 Pac. L.J. 99 (1977). The California statute abolishes the common law 
"warrant of attorney." Code Civ. Proc. § 1133; Barnes v. Hilton, 118 Cal. App.2d lOB, 
110-11, 257 P.2d 98. 99-100 (1953). 

J 1975 Cal. Stats. ch. 304, § 1. 
~ Code Civ. Proc. § 1132(b). 
, 21 Cal.3d 61, 577 P.2d 188, 145 Cal. Rtpr. 368 (1978). 
6 [d. 21 Cal.3dat ~71, 577 P.2d at 192-94, 145 Cal. Rptr. at 372-74 (1978). 
7 The Commission distributed questionnaires widely and received approximately 50 

responses. The largest number of responses was from general practioners, followed 
by creditor representatives, local public entities, debtor representatives, judges, and 
law professors. The Commission found among the questionnaire respondents no 
unanimity on any aspect of confessions. 

( 1057 ) 
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The survey responses indicated that prior to Isbell the 
confession of judgment procedure was used by debtors and 
creditors in commercial cases and by local agencies in 
collecting support and welfare obligations. The responses 
generally expressed the view that a valid confession of 
judgment procedure is needed to permit continued use of 
confessions in these cases. 

The Commission has reviewed the possible alternativesB 

and recommends that the advice of attorney requirement 
presently applicable in consumer cases be extended to all 
confessions of judgment. The Commission believes this 
change will provide a constitutional confession of judgment 
procedure.9 

The survey responses indicated that the confession of 
judgment with an advice of attorney requirement would 
remain useful in some cases, particularly commercial 
cases.lO In such cases, the debtor may already be 
represented by counselor the amount involved may be 
sufficiently large to warrant employment of counsel.l! 

The Commission's recommendation would be 
effectuated by enactment of the following measure: 

" Among the alternatives considered were requiring a formula statement of rights in the 
confession, providing notice to the debtor of entry of judgment followed by a 3O-day 
stay of execution during which time defenses to the judgment could be raised, 
confessing judgment to a judicial officer without a prior complaint or service of 
summons, and various combinations of alternatives. 

9 See Isbell v. County of Sonoma, 21 Cal.3d 61, 70, 577 P.2d 188, 194, 145 Cal. Rptr. 368, 
374 (1978) ("When the Legislature amended Code of Civil Procedure section 1132 
to provide that in a consumer transaction the proposed judgment must be 
accompanied by the certificate of independent counsel that he has advised 
defendant of his rights and aqvised him to sign the confession, it also recognized that 
these requirements are impelled by predicates of due process of law."). 

HI The confession in these cases appears, among other purposes, to function as a credit 
or security device where the debtor has defaulted on the obligation and the creditor 
is willing to grant an extension onl~ assured that in the event of further default 
there is available a prompt remedy and an opportunity to obtain priority over other 
creditors. 

II In other cases, the amount involved may be relatively small or the debtor may be 
unable to afford counsel. In such cases, the advice of attorney requirement may make 
the> confession of judgment procedure unavailable as a practical alternativc; the 
parties \\'ilI be relegated to other procedural devices, such as filing and serving a 
complaint and taking a stipulated or default judgment. 
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An act to amend Section 1132 of the Code of Civil 
Procedure, relating to confessions of judgment. 

The people of the State of California do enact as follows: 

SECTION 1. Section 1132 of the Code of Civil 
Procedure is amended to read: 

1132. (a) A judgment by confession may be entered 
without action either for money due or to become due, or 
to secure any person against contingent liability on behalf 
of the defendant, or both, in the manner prescribed by this 
chapter. Such judgment may be entered in any court 
having jurisdiction for like amounts. 

(b) Wftefl Mte ~ EH' liaBility afl5e5 eat ef Mte stde ef 
g66ss EH' sef'¥iees f)f'itftaf'ily fey f)ef's6flal, fatftily, EH' 

ft61:1seft61s ttSe; EH' ft Ieftft EH' &tftef' exteflsi6fl ef ef'esit fey 
f)ef's6flal, fa:tftily EH' ft61:1Seft616 f)1:lf'f)6ses, EH' ft elaifft ifl'f'61,tes 
ft f)f'6tftisS6f'Y ft&te wftieft is Bases ttf>6I'l Stteft ft stde EH' Ieftft 
EH' &tftef' exteflsi6fl ef ef'esit, Stteft A judgment by confession 
shall be entered only if an attorney independently 
representing the defendant signs a certificate that Be the 
attorney has examined the proposed judgment and has 
advised the defendant with respect to the waiver of rights 
and defenses under the confession of judgment procedure 
and has advised the defendant to utilize the confession of 
judgment procedure. The certificate shall be filed with the 
filing of the statement required by Section 1133. 

Comment. Section 1132 of the Code of Civil Procedure is 
amended to require the certificate of an attorney representing 
the debtor in any case in which a confession of judgment is filed. 
This amendment is designed to satisfy the constitutional 
standards announced in Isbell v. County of Sonoma, 21 Cal.3d 61, 
577 P.2d 188, 145 Cal. Rptr. 368 (1978). 





APPENDIX IV 

REPORT OF 
ASSEMBLY COMMITTEE ON JUDICIARY 
ON ASSEMBLY BILLS NOS. 261 AND 167 

[Extract From Assembly Journal for May 9, 1979 (1978-1979 Regular Session) 1 

In order to indicate more fully its intent with respect to 
Assembly Bills Nos. 261 and 167, the Assembly Committee on 
Judiciary makes the following report. 

Assembly Bills Nos. 261 and 167 were introduced to effectuate 
the Recommendation of the CalIfornia Law Revision 
Commission Relating to Guardianship-Conservatorship Law, 14 
Cal. L. Revision Comm'n Reports 501 (1978). Except for the new 
and revised comments set out below, the Law Revision 
Commission comments to the various sections of Assembly Bills 
Nos. 261 and 167 reflect the intent of the Assembly Committee 
on Judiciary in approving the various provisions of Assembly Bills 
Nos. 261 and 167. 

ASSEMBLY BILL NO. 261-NEW PROVISIONS 

§ 1454. Court investigator 
Comment. Subdivision (a) of Section 1454 continues the 

substance of a portion of the fifth and seventh paragraphs of 
former Section 1754. Subdivision (b) supersedes the requirement 
of the seventh paragraph of former Section 1754 that the court 
investigator be a person "trained in law." 

§ 1456. Judicial Council to prescribe forms 
Comment. Section 1456 is new. See also Section 1464 (form of 

notice of time and place of hearing). 

§ 1461. Notice to Director of Mental Health or Director of 
Developmental Services 

Comment. Subdivision (b) of Section 1461 generalizes 
various provisions scattered throughout the former guardianship 
and conservatorship statutes. Subdivision (c) continues former 
Section 1554.1 and supersedes former Section 1906 but adds a 
provision for revoking the certificate and substitutes the 
"director" for the "Attorney General" as the one executing the 

( 1061 ) 
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certificate. Subdivision (d) continues the last sentence of former 
Section 1554 and supersedes the last sentence of former Section 
1905. 

The following provisions, listed in paragraph (2) of subdivision 
(b), require a notice in cases where the condition in paragraph 
(1) of subdivision (b) exists: 

Section 1510 (petition for appointment of guardian) 
Section 1820 (petition for appointment of conservator) 
Section 1861 (petition for termination of conservatorship) 
Section 2212 (petition for change of venue) 
Section 2403 (authorization and instructions or approval and 

confirmation by court for guardian or conservator of 
estate) 

Section 2421 (petition for allowance for ward or 
conservatee) 

Section 2422 (petition for support of ward or conservatee out 
of the estate notwithstanding existence of person legally 
obligated to provide support) 

Section 2423 (petition for payment of surplus income to 
relatives of conservatee) 

Article 7 (commencing with Section 2540) of Chapter 6 of 
Part 4 (petitions for sales) 

Section 2580 (substituted judgment) 
Section 2592 (independent exercise of powers) 
Section 2620 (presentation of account for settlement and 

allowance) 
Chapter 3 (commencing with Section 31(0) of Part 6 

(special proceeding to authorize transaction involving 
community or homestead property) 

For other provisions concerning notice to the Director of Mental 
Health or the Director of Developmental Services, see Sections 
2611 (inventory and appraisement) and 2621 (hearing on 
accounts) . See also Section 1542 (notice of petition for 
nonrelative guardianship to Director of Social Services). Where 
the Director of Mental Health or the Director of Developmental 
Services is an interested person (Section 1424), a request for 
special notice may be filed under Section 2700. 

§ 1462. Court may extend or shorten time for notice or 
require additional notice 

Comment. Section 1462 supersedes a portion of former 
Section 2001 (conservatorship). The provision in subdivision 
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(a) authorizing the court to shorten the time for any notice 
required by this division is based on Section 1005 of the Code of 
Civil Procedure and broadens the court's limited authority under 
prior law. See W. Johnstone & G. Zillgitt, California 
Conservatorships § 2.8, at 30 (Cal. Cont. Ed. Bar 1968). The time 
for giving the notice required by Section 1511 (notice of hearing 
on petition for appointment of guardian) or Section 1822 (notice 
of hearing on petition for appointment of conservator) may not 
be shortened. Where necessary, a temporary guardian or 
conservator of the person or estate or both may be appointed to 
serve pending the determination of the petition for the 
appointment of the guardian or conservator. See Section 2250. 

Subdivision (b) continues a portion of former Section 2001, 
with the addition of language adapted from Section 1204. Under 
subdivision (b), the court may, for example, require longer 
notice, an additional manner of giving notice, or notice to 
another person. The authority of the court to require a longer 
period of notice is made explicit in subdivision (b). This authority 
was implied under former law. See W. Johnstone & G. Zillgitt, 
supra. 

The provision of former Section 2001 authorizing the court to 
dispense with notice is not continued in Section 1462. For 
provisions authorizing the court to dispense with notice in 
particular situations, see, e.g., Sections 1460 (b) (2) - (4) (notice of 
hearings generally), 1511 (c) (2) (appointment of guardian of the 
estate only), 1862 (termination of conservatorship), 2250 
(appointment of temporary guardian or conservator), 2257 (b) 
(termination of powers of temporary guardian or conservator), 
2570 (c) (investments), and 2652 (b) (removal of guardian or 
conservator) . 

§ 1464. Form of notice 

Comment. Section 1464 is new and requires that the Judicial 
Council form of notice of hearing be used. See Section 1456 
Gudicial Council may prescribe forms required by this division). 
Compare Section 1200.1 (form of notice for cases in which no 
notice is otherwise prescribed). 

§ 1469. Application of Sections 1200 and 1201 to 
proceedings under this division 

Comment. Section 1469 is new. Subdivision (a) insures that 
the notice provisions contained in this chapter will be used in all 
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proceedings under this division. Some sections of this division 
incorporate by reference and apply the procedures applicable to 
executors or administrators which include Section 1200 
concerning notice. However, Section 1469 provides that notice is 
to be given under this chapter rather than as provided in Section 
1200. For provisions of this division adopting procedures 
applicable to executors or administrators, see Sections 2543 
(manner of sale) and 2546 (mines and mining claims). See also 
Section 2100 (law governing where no specific provision of this 
division applicable). 

Subdivision (b) is an exception to the provisions of the sections 
listed above which incorporate provisions applicable to executors 
or administrators. 

§ 1471. Mandatory appointment of legal counsel 
Comment. Section 1471 specifies those instances where 

appointment of counsel is required under this division. 
Compensation of counsel appointed under Section 1471 is 
governed by Section 1472. 

Paragraphs (1) and (2) of subdivision (a) continue the 
substance of the first paragraph of former Section 2006. 
Paragraph (3) of subdivision (a) continues the substance of the 
third paragraph of former Section 1851.1. See also Section 1852. 
Paragraph (4) requires appointment of legal counsel upon 
request of the conservatee in proceedings under Sections 
1890-1901 affecting the legal capacity of the conservatee. 
Paragraph (5) continues the substance of a portion of the second 
sentence of the third paragraph of former Section 2201. 

Subdivision (b) requires the appointment of legal counsel in 
the cases listed in subdivision (a) where the conservatee or 
proposed conservatee does not request the appointment of legal 
counsel but the court determines that the appointment would be 
helpful to the resolution of the matter or is necessary to protect 
the interests of the conservatee or proposed conservatee. 
Although the court is given discretionary authority under Section 
1470 to appoint legal counsel where the court determines that 
the appointment would be helpful to the resolution of the matter 
or is necessary to..protect a person's interests, the appointment 
under Section 1471 (b) is mandatory and makes Section 1472 
applicable. Sections 1471-1472 permit appointment of the public 
defender, compensation of legal counsel by the county in cases 
where the person furnished counsel is determined by the court 
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to lack the ability to pay, and installment payments. These 
provisions are not found in Section 1470 which provides for 
discretionary appointment of private legal counsel. Subdivision 
(b) is based in part on the fourth paragraph of former Section 
1851.1 (termination of conservatorship or removal of 
conservator), with the addition of the language authorizing the 
court to act on information from whatever source it may have 
been received. 

Appointment of the public defender or private counsel under 
Sections 1471-1472 is also required under some circumstances in 
a proceeding under Section 1852 (removal of conservator, 
restoration of conservatee's right to register to vote, making, 
modification, or revocation of order affecting conservatee's legal 
capacity, termination of conservatorship) , Chapter 3 
(commencing with Section 3100) of Part 6 (transaction involving 
community or homestead property-Section 3140), or Part 7 
(commencing with Section 3200) (authorization of medical 
treatment of an adult who does not have conservator of the 
person-Section 3205). See also Gov't Code § 27706 (duty of 
public defender to represent indigent person). 

§ 1472. Compensation of mandatory court-appointed 
counsel 

Comment. Section 1472 applies where legal counsel is 
appointed under Section 1471. The section is based on the third 
paragraph of former Section 2006, with the addition of paragraph 
(3) of subdivision (a). Section 1472 also applies when legal 
counsel is appointed under Section 1852 (removal of conservator, 
restoration of conservatee's right to register to vote, making, 
modification, or revocation of order affecting conservatee's legal 
capacity, termination of conservatorship), 3140 (transaction 
involving community or homestead property) or 3205 
(authorization of medical treatment for adult without 
conservator) . 

Section 1472 does not refer to the person's "present" ability to 
pay as did former Section 2006. l'his omission permits the court 
to order payment if the person furnished counsel has ability to 
pay later. This change is consistent with the policy of the 1978 
amendments to comparable provisions in Penal Code Section 
987.8 and Government Code Section 27712. See 1978 Cal. Stats. 
ch. 1134. 

3-79718 
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Subdivision (b) supersedes former Section 2007 which 
authorized a county without a public defender to compensate 
court-appointed counsel. Subdivision (b) applies to all counties 
and requires payment by the county to the extent the court 
determines that the person for whom counsel was appointed is 
unable to pay. 

§ 1481. Effect on existing guardianships and 
conservatorships generally 

Comment. Section 1481 states the general rule that the 
enactment of this division and the repeal of prior law governing 
guardianships and conservators hips does not affect the existence 
of guardianships and conservatorships formed under prior law. 
However, on and after the operative date such guardians hips and 
conservatorships are no longer governed by prior law but by this 
division. For exceptions to this general rule, see Sections 1484 
(pending matters arising under prior law) and 1485 (effect on 
guardianships of adults and married minors). See also Section 
1482 (effect on bonds and security and existing liabilities). 

§ 1485. Effect on guardianships of adults and married 
minors 

Comment. Section 1485 continues in effect as 
conservatorships all guardianships for adults and all 
guardianships of the person of married minors established under 
prior law. If the guardianship established under prior law was a 
guardianship of the estate, its continuation as a conservatorship 
of the estate will have the effect of continuing to deprive the 
conservatee of the legal capacity to enter into or make any 
transaction that binds or obligates the conservatorship estate. 
Section 1872. See also Civil Code § 40 (lack of capacity to 
contract). This preserves the effect of the creation of such 
guardianships under prior law. See Hellman Commercial Trust 
& Sav. Bank v. Alden, 206 Cal. 592, 604-05, 275 P. 794, 799-800 
(1929) (guardianship rendered adult ward incapable of making 
a valid contract). However, such a person is not deemed to lack 
capacity to give informed consent for medical treatment unless 
the court so orders. See Section 2354. See also Section 1880. 
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§ 1487. Review of certain existing conservatorships 
Comment. Section 1487 requires court review of 

conservatorships in existence on the operative date where the 
conservatee has not been adjudicated to be incompetent under 
prior law. Where appropriate, an order may be made under 
Section 1873 authorizing the conservatee to enter into specified 
transactions or types of transactions. 

§ 1511. Notice of hearing 

Comment. Section 1511 supersedes former Section 1441 and 
substantially broadens the notice required. Subdivisions (b) and 
(c) of Section 1511 (1) retain the former requirement of notice 
to the parents, (2) clarify the former requirement that notice be 
given to the person having the "care" of the proposed ward by 
requiring notice to the person having legal custody of the 
proposed ward, and (3) add a requirement of notice to the 
proposed ward if 14 years of age or older, to the spouse of the 
proposed ward, and to any guardian nominated under Section 
1500 or 1501. Notice is also required to be mailed to the person 
having the care of the proposed ward if that person is not the 
person having the legal custody of the proposed ward. The 
requirement of notice to a person nominated as guardian under 
Section 1500 or 1501 is designed to alert the nominee to the 
pending proceeding if the nominee is not the petitioner or a 
person joining in the petition. The former requirement of notice 
to "such relatives of the minor residing in the state as the court 
or judge deems proper" is expanded by subdivision (c) of Section 
1511 to require notice to all relatives of the proposed ward within 
the second degree (see paragraph (3) of subdivision (c) of 
Section 1510) outside of as well as within California unless, in the 
case of a petition for a guardianship of the estate only, the court 
dispenses with such notice. Subdivisions (d) and (e) are included 
to alert the practitioner to the need to give notice to the Director 
of Mental Health, Director of Developmental Services, or 
Director of Social Services, and to the Veterans Administration 
in certain cases. 

Subdivision (a) requires that notice be given at least 15 days 
before the hearing, and this time may not be shortened by the 
court. See Section 1462. If there is urgency, a temporary guardian 
may be appointed. See Section 2250. 

Subdivision (f) continues the last sentence of former Section 
1441, but authorizes the court to require that notice be given in 
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the unusual case where such notice would be appropriate. The 
court had no comparable authority under the former provision. 

Subdivisions (g) and (h) are based on the last portion of the 
second sentence of former Section 1441. The court can order that 
notice need not be given where the person to be given notice 
cannot be located in the exercise of reasonable diligence or 
where the giving of the notice would be contrary to the interest 
of justice. The court might determine that the giving of the 
notice would be contrary to the interest of justice, for example, 
if the parents or relatives of the proposed ward were in a hostile 
country (such as Vietnam) and the giving of the notice might be 
dangerous to them or where a mother had abandoned the 
proposed ward, remarried, established a new family, and 
indicated in writing that she wanted to receive no further 
communications concerning her child because she was 
concealing its existence from her new family. The provision for 
proof of notice is generalized by subdivision (h) to apply to all 
notices required by Section 1511. 

§ 1601. Termination by court order 
Comment. Section 1601 continues the first portion of 

subdivision (3) of former Section 1590 except that (1) the 
manner of giving notice is specified and (2) a parent is added to 
the persons authorized to petition for termination of the 
guardianship. The standard for termination of the guardianship 
was not formerly specified in the statute. But see former Section 
1580 (removal of guardian when it is "no longer necessary that 
the ward should be under guardianship"). The court retains 
jurisdiction of the guardianship proceeding despite termination 
of the guardianship. See Section 2630. 

§ 1810. Nomination by proposed conservatee 
Comment. Section 1810 continues the substance of the 

second sentence of former Section 1752. Like former Section 
1752, but unlike former Section 1463 (guardianship), Section 1810 
does not require that the writing containing the nomination be 
executed in the same manner as a witnessed will. The only formal 
requirements for a nomination under Section 1810 are that the 
nomination be in writing and be signed by the proposed 
conservatee. The -nomination may be made in a writing made 
long before the conservatorship proceedings are commenced; 
but, whenever made, the proposed conservatee must have had 
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at the time the writing was executed sufficient capacity to form 
an intelligent preference. A nomination of a guardian made by 
an adult under prior law is deemed to be a nomination of a 
conservator. See Section 1488. 

The proposed conservatee-whether or not the 
petitioner-may waive bond and, in such a case, the court may 
in its discretion dispense with the bond or reduce the amount of 
the bond. Section 2321. 

§ 1820. Filing of petition 
Comment. Subdivision (a) of Section 1820 continues the 

substance of a portion of the first sentence of former Section 1754 
except that under subdivision (c) a spouse or relative of the 
proposed conservatee or a specified public agency or official may 
now petition, whether or not such person is also a creditor. See 
also former Section 1570 (nonresident ward). 

The first sentence of subdivision (b) is new and will permit the 
uninterrupted continuation of protective proceedings for a 
minor under guardianship who is approaching majority and will 
need a conservator. The second sentence of subdivision (b) is 
based on a portion of the first sentence of former Section 1704. 
Under subdivision (b), however, the power of the court to 
appoint an existing guardian as conservator upon the minor's 
reaching majority is not conditioned upon settlement of the 
guardian's accounts. Such settlement may take place after the 
guardian's appointment as conservator. See Section 2630. 

§ 1821. Contents of petition 
Comment. Subdivision (a) of Section 1821 continues the 

substance of a portion of the first sentence of former Section 1754 
but adds the requirement that the petition specify the proposed 
conservator and state the reasons for appointment. This addition 
is consistent with former practice. See Petition for Appointment 
of Conservator (Form Approved by the judicial Council of 
California, effective July 1, 1977). 

Subdivision (b) is the same in substance as the second sentence 
of former Section 1754. Subdivision (c) is new and conforms to 
the change in former law made in Section 1820 (creditor-relative 
permitted to file petition). 

Subdivision (d) is drawn from a portion of former Section 
1461.3 (guardianship) and is consistent with former practice in 
conservatorship proceedings. See Petition for Appointment of 
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Conservator (Form Approved by the Judicial Council of 
California, effective July 1, 1977). Subdivision (d) facilitates 
compliance with notice requirements. See Section 1822 (c) . 

Subdivision (e) is new and is consistent with former practice. 
See Petition for Appointment of Conservator (Form Approved 
by the Judicial Council of California, effective July 1, 1977). 
Subdivision (e) facilitates compliance with notice requirements. 
See Section 1822 ( d) . 

Subdivision (f) is new. An application under this subdivision 
may include, for example, a request for an order authorizing 
independent exercise of powers (Section 2592) or an order 
relating to the legal capacity of the proposed conservatee 
(Sections 1870-1901). 

Subdivision (g) is new. If the allegation provided for in this 
subdivision is made, it triggers an investigation and report by the 
court investigator (Section 1826) which may result in a 
determination by the court that the proposed conservatee need 
not attend the hearing (Section 1825). 

§ 1826. Information to proposed conservatee by court 
investigator; investigation and report 

Comment. Section 1826 continues the substance of the fifth 
and sixth paragraphs of former Section 1754 with the addition of 
(1) a provision requiring an investigation and report if the 
petition alleges that the proposed conservatee is not willing to 
attend the hearing, and (2) a requirement that the court 
investigator determine and report to the court the express 
communications of the proposed conservatee referred to in 
subdivision (j) (2). These additions are necessary to implement 
paragraph (3) of subdivision (a) of Section 1825. Subdivision (g) 
is new and is drawn from former Section 1461.1 (guardianship). 
Subdivisions (h) and (i) are added; these provisions are 
necessary to implement subdivision (b) of Section 1471. 

The determinations referred to in subdivisions (c), (d), and 
(e) are relevant to whether the proposed conservatee must be 
produced at the hearing. See Section 1825 (a) (2), (3). 

§ 1827. Law and procedure applicable to hearing 
Comment. Section 1827 continues the substance of the 

second paragraph of former Section 1606.5 (guardianship of 
incompetent adult) and the second paragraph of former Section 
2006 (conservatorship). Under Section 1827, the proposed 
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conservatee is entitled to a jury trial on the question of the 
establishment of the conservatorship. However, the question of 
who is to be appointed as conservator is a matter to be 
determined by the court. See Sections 1452 and 1810-1813. 
Likewise, there is no right to a jury trial in connection with an 
order relating to the legal capacity of the conservatee. See 
Sections 1452, 1873, 1890, 1901, and 1910. 

§ 1853. Failure to locate conservatee; termination of 
conservatorship on failure to produce conservatee 

Comment. Section 1853 supersedes the penultimate 
paragraph of former Section 1851.1. 

The conservatorship is to be terminated only if the conservator 
fails to show "good cause" for not making the conservatee 
available. What constitutes good cause depends upon the 
circumstances of the particular case. For example, good cause 
would be shown where it was established that the conservatee 
had disappeared from his or her place of residence and a diligent 
search was in progress to find the conservatee or where the 
conservatee was out of state to receive necessary medical 
treatment. Unlike the former provision, Section 1853 provides for 
the manner of service and provides that the conservatee is to be 
made available to the court investigator for the purposes of 
Section 1851. Section 1853 also places the duty to produce the 
conservatee on the conservator of the person if there is a 
conservator of the person. 

§ 1871. Rights not limited by this article 
Comment. Section 1871 lists certain rights of the conservatee 

that are not affected by the rules set forth in Section 1872. 
Subdivision (a) recognizes that the conservatee has the sole 

control of the allowance paid to the conservatee under Section 
2421. See Section 2421 ( c) . 

Subdivision (b) recognizes that wages or salary of the 
conservatee are subject to the conservatee's control unless the 
court otherwise orders. See Section 2601. 

Subdivision (c) codifies the rule of Estate of Powers, 81 Cal. 
App.2d 480, 184 P.2d 319 (1947). Appointment of a conservator 
is not a determination that the conservatee lacks testamentary 
capacity. Testamentary capacity is determined by a different 
standard, which depends upon soundness of mind. See Sections 
20 and 21. 
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Subdivision (d) makes clear that this article does not limit the 
right of the conservatee to obtain for reasonable value 
necessaries of life for the conservatee and the conservatee's 
spouse and minor children. The subdivision is consistent with the 
requirement that the conservator pay debts incurred by the 
conservatee during conservatorship to provide the necessaries of 
life to the conservatee and the spouse and minor children of the 
conservatee to the extent the debt is reasonable. See Section 
2430 (a) (2). See also Civil Code § 38 ("person entirely without 
understanding" is liable for "the reasonable value of things 
furnished to him necessary for his support or the support of his 
family") . 

§ 1872. Effect of conservatorship on legal capacity of 
conservatee 

Comment. Section 1872 is new. See also Civil Code § 40. 
Section 1872 continues the rule under prior law that appointment 
of a guardian for an adult constituted an adjudication of 
incapacity under Section 40 of the Civil Code and made void any 
contract entered into by the ward after such determination. 
Hellman Commercial Trust & Sav. Bank v. Alden, 206 Cal. 592, 
604-05, 275 P. 794, 799-800 (1929). For a discussion of the effect 
on legal capacity of the appointment of a conservator under prior 
law, see Board of Regents State Univs. v. Davis, 14 Cal.3d 33, 533 
P.2d 1047, 120 Cal. Rptr. 407 (1975). Section 1872 governs any 
type of transaction including, but not limited to, debts, gifts, sales, 
encumbrances, conveyances, delegations of powers, and waivers 
of rights. See Section 1870 (defining "transaction") . Making a will 
is not covered by Section 1872. See Section 1871 (c). As to 
contracts and debts incurred for necessaries, see Section 1871 ( d) . 
As to the capacity of a conservatee with respect to community 
property, see Section 3012. 

Other consequences of appointing a conservator are that court 
proceedings must be conducted through the conservator or a 
guardian ad litem (Code Civ. Proc. §§ 372,416.70), that the office 
of trustee held by a conservatee is vacated (Civil Code 
§ 2281 (1) (c)), and that many rights may be exercised by the 
conservator rather than by the conservatee (e.g., right to vote 
shares of stock ·fCorp. Code § 702), right to disclaim 
testamentary and other interests (Prob. Code § 190.2)). This 
listing is intended as illustrative and not exclusive. 



ASSEMBLY REPORT 1073 

The limitation of Section 1872 does not apply to the extent that 
the court has so ordered under Section 1873. Section 1873 gives 
the court considerable flexibility in devising an order that 
authorizes the conservatee to enter into such transactions as may 
be appropriate in the circumstances of the particular 
conservatee and conservatorship estate. 

§ 1873. Court order broadening legal capacity of 
conservatee 

Comment. Section 1873 permits the court to give the 
conservatee the right to enter into transactions affecting the 
conservatorship estate which, but for the order, the conservatee 
would not have under Section 1872. The court might, for 
example, permit the conservatee to enter into specified types of 
transactions or transactions not exceeding specified amounts 
(such as contracts not in excess of $5(0). Cf. Welf. & Inst. Code 
§ 5357 (similar court authority in Lanterman-Petris-Short Act 
conservatorships) . See also Section 1876 (exercise by conservatee 
subject to principles of law otherwise applicable). 

Any rights given to the conservatee under Section 1873 do not 
affect the powers and duties of the conservator, other than the 
duty to carry out a transaction validly executed by the 
conservatee. See, e.g., Section 2430. See also Section 2404 (court 
order for payment of debt, expense, or charge lawfully due and 
payable). The conservator has the management and control of 
the conservatorship estate, including the duty to marshal, take 
possession of, and inventory the conservatee's assets. See Section 
2401 and Comment thereto. A person seeking to enforce a 
transaction under Section 1873 will ordinarily seek compliance 
by the conservator, who decides in the first instance whether the 
transaction satisfies the requirements of this section. The 
conservator, conservatee, or third person may obtain a court 
determination and instructions to the conservator if necessary in 
a particular case. Section 2403. 

In determining whether a transaction is one "into which a 
reasonably prudent person might enter" under paragraph (2) of 
subdivision (b), the conservator and the court should take into 
consideration all the circumstances of the particular conservatee 
and the conservatorship estate. One important circumstance to 
be taken into consideration is the extent to which the transaction 
might impair the ability to provide for the support, maintenance, 
and education of the conservatee and the support, maintenance, 
and education of the persons the conservatee is legally obligated 
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to support, maintain, or educate. See subdivision (b) of Section 
2430 (payment of debts) . 

§ 1874. Petition, notice, and hearing 
Comment. Section 1874 provides for a petition and notice of 

hearing to obtain an order broadening the legal capacity of the 
conservatee if the order is sought after the appointment of the 
conservator. 

§ 1875. Good faith purchaser or encumbrancer of real 
property 

Comment. Section 1875 is designed to protect innocent third 
parties who do not have notice of the existence of the 
conservatorship and the resulting incapacity of the conservatee. 
Nothing in Section 1875 validates a transaction that is invalid 
under Section 38 of the Civil Code or prevents rescission of a 
transaction under Section 39 of the Civil Code if the conservatee 
would lack legal capacity for the transaction absent the 
establishment of the conservatorship. See Section 1876 and 
Comment thereto. The sole effect of Section 1875 is to make the 
limitations on the conservatee's capacity that exist under Section 
1872 or under an order made under Section 1873 inapplicable to 
the transaction if the notice of establishment of conservatorship 
has not been recorded. For a comparable provision applicable to 
community or homestead property, see Section 3074. 

§ 1876. Applicability of other governing law 
Comment. Section 1876 is included to ensure that the 

provisions of this article relating to the power of the conservatee 
to affect the conservatorship estate are not construed as the 
exclusive rules by which the validity of any transaction entered 
into by the conservatee is measured. For a comparable provision, 
see Com. Code § 1103 (supplementary general principles of law 
applicable). The ability of the conservatee to obligate the estate 
for such transactions as may be specified by court order pursuant 
to Section 1873, for example, is subject to the limitation that such 
a transaction may be void or voidable due to the lack of 
contractual capacity of the conservatee under Civil Code Section 
38 or 39. 
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§ 1890. Time of making an order concerning capacity of 
conservatee to consent to medical treatment 

Comment. Section 1890 permits orders under Section 1880 to 
be made at the time the conservatorship is established or at a 
subsequent time. There is no right to a jury trial in connection 
with an order under this article. See Section 1452. 

§ 1891. Petition for order 
Comment. Sections 1891 to 1896 adapt the procedure for 

appointment of a conservator to the situation where an order 
affecting the capacity of the conservatee to give informed 
consent to medical treatment is sought apart from the 
appointment of a conservator. Sections 1891 to 1896 do not, 
however, grant the right to a jury trial on the issue. 

§ 1897. Duration of order 
Comment. Section 1897 is new. For authority to make an 

order limited in duration, see Section 1896. For modification or 
revocation of the order, see Section 1898. For termination of the 
conservatorship, see Chapter 3 (commencing with Section 1860) . 

§ 1898. Modification or revocation of orders 
Comment. Section 1898 makes clear that the court may 

modify or revoke an order relating to capacity of the conservatee 
to give informed consent to medical treatment. 

§ 1900. Effect of appointment of conservator 
Comment. Section 1900 is new. Under prior law, the court 

could adjudicate the conservatee to be incompetent to make 
binding contracts by providing in the order of appointment of a 
conservator that the conservatee was a person "for whom a 
guardian could be appointed." See Board of Regents State Univs. 
v. Davis, 14 Cal.3d 33, 38 n.6, 43, 533 P.2d 1047, 1051 n.6, 1054, 120 
Cal. Rptr. 407, 411 n.6, 414 (1975). If such an adjudication was 
made, the conservatee may also have lacked capacity to marry, 
and any marriage attempted by the conservatee after such an 
adjudication may have been subject to annulment by the 
conservator. See W. Johnstone & G. Zillgitt, California 
Conservatorships §§ 1.28-1.29, at 14-16 (Cal. Cont. Ed. Bar 1968). 
Section 1900 eliminates the uncertainty under prior law by 
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making clear that the appointment of a conservator under the 
Probate Code does not deprive the conservatee of the capacity 
to marry. Cf Conservatorship of Roulet, 23 Cal.3d 219, 228, 590 
P.2d 1,6,152 Cal. Rptr. 425, 430 (1979) (one found to be gravely 
disabled under Lanterman-Petris-Short Act faces "possible loss" 
of right to marry). Whether the conservatee has the capacity to 
marry is to be determined by the rules of law that would be 
applicable had no conservatorship been established. See also 
Section 1901 (court determination of conservatee's capacity to 
marry) . 

§ 1901. Court determination of conservatee's capacity to 
marry 

Comment. Section 1901 is new. Under prior law, a 
conservator in doubt about the conservatee's capacity to marry 
could seek instructions from the court under former Section 
1860. See W. Johnstone & C. Zillgitt, California Conservatorships 
§ 1.28, at 15 (Cal. Cont. Ed. Bar 1968). Section 1901 continues the 
authority of the court to determine the conservatee's capacity to 
marry and provides necessary procedural detail. As to 
procedures available after the conservatee marries, see Civil 
Code §§ 4212 (action to test validity of marriage), 4400-4457 
(proceeding to have marriage adjudged a nullity). Under Civil 
Code Section 4426, the conservator is authorized to commence 
annulment proceedings. 

§ 1910. Disqualification from voting 

Comment. Section 1910 continues the substance of a portion 
of the first sentence of former Section 1462. 

§ 2103. Effect of court authorization, approval, or 
confirmation 

Comment. Section 2103 is based on former Section 2103 
(conservatorship) except that new Section 2103 applies to 
inaction approved by the court as well as to action. See also 
Conservatorship of Harvey, 3 Cal.3d 646, 477 P.2d 742, 91 Cal. 
Rptr. 510 (1970) (protection extended to the conservator's 
attorney). New Section 2103 supersedes former Section 1557.2 
(guardianship) which applied only to orders authorizing 
purchases of real estate or investments. 
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Section 2103 adopts the rule that-except in the cases 
described in subdivision (b) -the rule of finality applies to an 
order settling an intermediate account. This changes the rule of 
former guardianship law pursuant to which an order settling an 
intermediate account could be reopened and reexamined under 
some circumstances at the behest of the ward. See, e.g., In re 
Estate of DiCarlo, 3 Cal.2d 225, 44 P.2d 562 (1935); Estate of 
Joslin, 165 Cal. App.2d 330, 332 P.2d 151 (1958). The rule under 
former conservatorship law was unclear. W. Johnstone & C. 
Zillgitt, California Conservatorships § 2.19, at 39 (Cal. Cont. Ed. 
Bar 1968). Under subdivision (b), however, the guardian or 
conservator is not released from liability for transactions which 
are not fully disclosed to the court. 

§ 2111. Transfer or conveyance of property pursuant to 
court order 

Comment. Section 2111 generalizes provisions applicable to 
executors or administrators that were incorporated by reference 
and made applicable to guardianship and conservatorship 
proceedings under prior law. 

Subdivisions (a), (b), and (c) are drawn from portions of 
Sections 786 (sales of real property), 832-833 (borrowing money), 
and 843 (leases). These provisions were made applicable to 
guardianship and conservatorship proceedings by former 
Sections 1534 (sales), 1538 (borrowing money, leases), and 1852 
(conservatorship). A similar provision was also found in former 
Section 1530a (compromises). 

Subdivision (d) is drawn from portions of Sections 786 (sales 
of real property), 834 (borrowing money), 843 (leases), and 853 
(conveyance to complete contract or to satisfy adverse claim). 
Like Section 853, but unlike Section 786 (conveyance passes all 
estate of decedent prior to sale) or former Section 1530a 
(guardian's conveyance pursuant to compromise passes ward's 
estate at time of conveyance), subdivision (d) permits the 
guardian or conservator to conveyor transfer the title, right, or 
interest to the same extent as it might have been conveyed or 
transferred by a person having legal capacity for the transaction. 
Thus, for example, in a proceeding under Sections 2520-2528, the 
court might order the guardian or conservator to execute a 
quitclaim deed to remove a cloud on the petitioner's property or 
the court might direct a conveyance of real property to complete 
a contract and order the guardian or conservator to execute a 
grant deed which will pass after-acquired title. See generally 3 B. 
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Witkin, Summary of California Law Real Property §§ 86, 160, at 
1840, 1900-01 (8th ed. 1973). 

§ 2201. Venue for residents 
Comment. Section 2201 supersedes portions of former 

Sections 1440 (a) (county in which minor resides or is 
temporarily domiciled), 1460 (any county in which application 
for guardianship of incompetent is made), and 2051 (county in 
which proposed conservatee resides). Subdivision (b) is new and 
permits the court, for example, to determine that the venue is 
proper even though the place of residence is in dispute. See 
Hillman v. Stults, 263 Cal. App.2d 848, 871-72, 70 Cal. Rptr. 295, 
309 (1968); Guardianship of Smith, 147 Cal. App.2d 686, 306 P.2d 
86 (1957). This avoids the need to litigate the issue of residence 
if the court determines that continuance of the proceeding in the 
county where filed is in the best interests of the ward or 
conservatee. 

Section 2201 does not apply to a petition filed under Section 
7284 of the Welfare and Institutions Code (State Department of 
Mental Health may petition in any county). 

§ 2255. Inventory and appraisement of estate 
Comment. Section 2255 continues the substance of former 

Sections 1643 (special guardian) and 2204 (temporary 
conservator) except that "within 90 days after the appointment" 
has been substituted for the former time limit which was three 
months from the entry of the order of appointment. This change 
conforms Section 2255 to Section 2610. See also Section 2633 
(termination of relationship before filing of inventory). 

§ 2321. Waiver of bond by conservatee 
Comment. Section 2321 continues the first sentence of 

former Section 1802 except that the former requirement that the 
conservatee "as petitioner" waive the bond has not been 
continued. Under Section 2321, the conservatee may waive the 
bond, for example, in a prior nomination of the conservator, in 
the petition, or at the court hearing. The provision of Section 
2321 allowing the court to reduce rather than to dispense with 
bond is new. 
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§ 2323. Small estate 
Comment. Section 2323 is based on former Section 1480.3 but 

the former provision is expanded to cover the estate of a 
conservatee as well as the estate of a minor and to cover a small 
estate, regardless of whether consisting in its entirety of public 
benefit payments. See the Comment to Section 2628. 

§ 2351. Care, custody, control, and education 
Comment. The provision of subdivision (a) of Section 2351 

for care, custody, and control continues provisions found in the 
first sentence of former Sections 1500 (guardianship) and 1851 
(conservatorship), respectively. The words "and control" were 
contained in former Section 1851 but not in former Section 1500. 
The generalization of these words to apply to guardianships as 
well as to conservators hips makes no substantive change. See W. 
Johnstone & G. Zillgitt, California Conservatorships § 5.3, at 
152-53 (Cal. Cont. Ed. Bar 1968). 

The provision of subdivision (a) concerning the education of 
the ward or conservatee extends to conservators the provision of 
the second sentence of former Section 1500 which applied only 
to guardians. This extension makes clear that a conservator of the 
person is authorized to provide for the education of a married 
minor subject to conservatorship as well as of a conservatee over 
the age of 18. 

Subdivisions (b) and (c) are new and give the court flexibility 
to fashion an order appropriate to the circumstances of the 
particular conservatee. Subdivision (b) has been added because 
the broad power given the conservator under subdivision (a) 
often will be more than is required, for example, where the 
conservator is appOinted on a voluntary petition of a 
developmentally disabled adult and because subdivision (b) 
gives the court authority that may be useful in other types of 
cases where a voluntary or involuntary conservatorship is 
established. Under subdivision (b), for example, the court has 
discretion to make an order allowing the conservatee to fix his or 
her own residence or to make decisions concerning his or her 
own education. 
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§ 2352. Residence of ward or conservatee 
Comment. Subdivision (a) of Section 2352 continues the 

substance of the third sentence of former Section 1500 and the 
last portion of the first sentence of former Section 1851. 
Subdivision (b) is new. Subdivision (c) supersedes subdivision 
(c) of former Section 1500 and subdivision (b) of former Section 
1851. The word "residence" replaces the phrase "residence and 
domicile" which appeared in the former provisions. For the 
purposes of Section 2352, "residence" means domicile. The 
exception provided in subdivision (d) is new and conforms to 
subdivision (b) of Section 2351. 

§ 2353. Medical treatment of ward 
Comment. Section 2353 is new and is designed to provide 

clear guidelines as to the authority of the guardian to consent to 
and to require the ward to receive medical treatment. 

Subdivisions (b) and (c) are drawn from a somewhat similar 
provision found in Section 5358 of the Welfare and Institutions 
Code (Lanterman-Petris-Short Act). See also In re Roger S., 19 
Cal. 3d 921,931,569 P.2d 1286, 1292, 141 Cal. Rptr. 298,304 (1977) 
(minor over 14 has independent right to assert protections of due 
process clause). 

The immunity from liability provided by the second sentence 
of subdivision (c) does not extend to malpractice; the immunity 
goes only to the failure to obtain consent of the patient (the 
ward) to the surgery. 

Subdivision ( d) makes clear that Section 2353 does not 
override such provisions as Civil Code Sections 25.5 (blood 
donation by minor), 25.7 (minor on active duty with armed 
services), 34.5 (surgical care related to prevention or treatment 
of pregnancy), 34.6 (minor living apart from parent or 
guardian), 34.7 (surgical care related to diagnosis or treatment of 
contagious disease), 34.8 (surgical care related to diagnosis or 
treatment of rape victim) ,34.9 (surgical care related to diagnosis 
and treatment of victim of sexual assault). Also, nothing in 
Section 2353 or elsewhere in this chapter overrides state 
quarantine regulations. See, e.g., Health & Safety Code 
§§ 3050-3053. 

Section 2353 does not deal with the question of what 
constitutes informed consent for the purpose of medical 
treatment. Concerning informed consent, see the Comment to 
Section 2354. 
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Unless the court otherwise orders, a temporary guardian of the 
person has the powers and duties conferred by Section 2353. See 
Section 2252. 

§ 2401. Duty to manage estate using ordinary care and 
diligence 

Comment. Section 2401 supplements the provision of Section 
2101 that the relationship of guardian and ward and conservator 
and conservatee is subject to the law relating to trusts. The 
standard stated in subdivision (a) of Section 2401 is consistent 
with trust principles but recognizes specifically that what is 
ordinary care and diligence varies with the circumstances of each 
case. See Civil Code § 2259 (duty of trustee to use at least 
ordinary care and diligence in the execution of the trust). In 
determining what constitutes ordinary care and diligence a 
professional guardian or conservator (such as a trust company or 
the trust department of a bank) will be held to a greater standard 
of care based on its presumed expertise than a lay guardian or 
conservator. Cf Estate of Beach, 15 Cal.3d 623, 542 P.2d 994, 125 
Cal. Rptr. 510 (1915) (executor). Section 2401 applies to all 
powers and duties of the guardian or conservator, whether or not 
prior court authorization is required. But see Section 2103 (effect 
of court authorization or approval). 

The duty of management and control stated in subdivision (a) 
requires that the conservator act diligently in marshaling, taking 
possession of, and making an inventory of the conservatee's 
assets. This obligation is imposed on the conservator whether or 
not the court makes an order under Section 1813 authorizing the 
conservatee to enter into certain kinds of transactions. As to 
community property, see Section 3051. 

Subdivision (b) of Section 2401 makes clear that ordinary care 
and diligence may require that the guardian or conservator 
exercise a power. For example, the guardian or conservator may 
fail to exercise ordinary care and diligence under the 
circumstances of the particular estate if the guardian or 
conservator fails to secure insurance to cover the risk of loss of 
property of the estate. At the same time, subdivision (b) also 
makes clear that the extent to which a power should be exercised 
is limited to what is required by the exercise of ordinary care and 
diligence under all the circumstances. Thus, for example, in 
purchasing insurance covering the estate property, the guardian 
or conservator should not purchase an amount in excess of the 
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amount that would be purchased using ordinary care and 
diligence in the management and control of the estate. See also 
the discussion in the Comment to Section 2451 (collection of 
debts) . 

Section 2401 supersedes the portion of the first sentence of 
former Section 1502 which required every guardian of an estate 
to manage it frugally and without waste. 

§ 2423. Payment of surplus income to relatives of 
conservatee 

Comment. Section 2423 continues the substance of former 
Sections 1558 and 1856 except that "next of kin" has been 
changed to the spouse and relatives within the second degree. 
The meaning of the former terminology was ambiguous. See W. 
Johnstone & G. Zillgiu, California Conservatorships § 5.33, at 181 
(Cal. Cont. Ed. Bar 1968). The right to file a petition is extended 
to include the conservatee, and the reference to the education 
of the conservatee is added to conform to Section 2420. Section 
2423 also makes clear that income is not "surplus" if needed for 
those legally entitled to support from the conservatee. 

Unlike other powers and duties in this chapter, the provisions 
of Section 2423 apply only to conservatorships and not to 
guardianships. 

The second sentence of subdivision (a)-authorizing the court 
in making allowances to impose conditions if the court finds that 
the conservatee would have imposed them if the conservatee 
had the capacity to act-continues prior case law. See 
Guardianship of Hudelson, 18 Ca1.2d 401,115 P.2d 805 (1941). See 
also Sections 2580-2585 (substituted judgment) which permit 
gifts to persons other than the spouse and relatives and gifts of 
principal as well as income. 

§ 2430. Payment of debts and expenses generally 
Comment. Section 2430 is adapted from portions of former 

Sections 1501, 1501 a, and 1858. The priorities given under 
paragraphs (1) and (2) of subdivision (a) to debts incurred 
before creation of the guardianship or conservatorship and to 
debts for necessaries incurred after such creation are derived 
from former Section 1858. 

Paragraph (1) does not include the requirement of former 
Section 1501 that the debts of the ward be "just." The meaning 
of "just" in this context was not clear. Compare Estate of Cross, 



ASSEMBLY REPORT 1083 

51 Cal. App.3d 80, 86,123 Cal. Rptr. 825, 829 (1975) ("justly due" 
as used in Probate Code Section 929 means unquestionably 
owing), with W. Johnstone & C. Zillgitt, California 
Conservatorships § 5.22, at 171 (Cal. Cont. Ed. Bar 1968) 
("lawfully due and payable" as used in Probate Code Section 
1859 appears to have more restricted meaning than "justly due 
and payable"). The reference to "debts incurred by the ward or 
conservatee" refers to legally enforceable debts. 

The requirement of paragraph (2) that debts incurred for 
necessaries incurred after creation be paid "to the extent the 
debt is reasonable" is new. Thus, the guardian or conservator 
may refuse to pay a debt for necessaries to the extent the debt 
is unreasonable in amount. 

Paragraph (3) is based on the third sentence of former Section 
1858 but recognizes the new provisions dealing with the 
conservatee's power to contract. See Sections 1872 and 1873. 

Paragraph (4) supersedes the last portion of the second 
sentence of former Section 1858. This provision is generalized to 
apply to guardianships as well as to conservatorships. The 
requirement of court authorization for payment of compensation 
is new and is consistent with former Sections 1556 and 1556.1. See 
generally Sections 2640-2642 (order fixing compensation for 
guardian, conservator, or attorney), 2643 (order authorizing 
periodic payments of compensation to guardian, conservator, or 
attorney). 

Subdivision (b) is based on the last portion of the first sentence 
of former Section 1858. See also former Section 1501a (last 
sentence). 

Subdivision (c) continues the substance of the fourth sentence 
of former Section 1858 ( conservatorship) and extends this 
provision to guardianships as well as conservatorships. As to the 
compensation of the guardian or conservator and the attorney 
when court instructions are sought, see the Comment to Section 
2640. 

§ 2431. Priority for wage claims 
Comment. Section 2431 is based on former Section 150la. The 

section is restated to clarify the provisions concerning priority 
and proration of payments. The balance of the wage claim not 
given priority under Section 2431 would be payable under 
subdivision (a) (1) of Section 2430. Nothing in Section 2431 
requires the guardian or conservator to obtain court 
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authorization before making the payments required by the 
section. 

§ 2522. Continuance for preparation for hearing 

Comment. Sections 2522, 2523, and 2524 are the same in 
substance as the sixth, seventh, and eighth sentences of Section 
851.5 (decedent's estate), but the provisions are expanded in 
Sections 2522, 2523, and 2524 to cover the case where an order is 
requested to authorize or require a conveyance or transfer to 
complete a contract. See Section 2520. Former Sections 1537.5 
and 1852 made these provisions of Section 851.5 applicable to 
guardianship and conservatorship proceedings. 

§ 2525. Abatement of petition if civil action pending 

Comment. Section 2525 is the same in substance as the last 
sentence of Section 851.5 (decedent's estate) except that the 
language "upon request of any party to the civil action" has been 
added and the application of the provision is expanded to include 
the case where an order is requested to authorize or require a 
conveyance or transfer to complete a contract. See Section 2520. 
Former Sections 1537.5 and 1852 made the last sentence of 
Section 85l.5 applicable to guardianship and conservatorship 
proceedings. See also Richer v. Superior Court, 63 Cal. App.3d 
748,134 Cal. Rptr. 52 (1976) (petition need not be abated where 
civil action has been filed for the purpose of delay). 

§ 2542. Terms of sales 

Comment. Section 2542 continues the substance of former 
Section 1532 with the following changes: (1) A reference to 
Sections 2544 and 2545 (sales not requiring court authorization) 
is added, (2) the former requirement that credit shall not exceed 
20 years from the date of sale is omitted, and (3) the provision 
is omitted that required that the interest of the ward in the note 
and deed of trust or mortgage be in the same tenancy and in the 
same proportion as the interest of the ward in the property prior 
to sale. This latter provision has been omitted because it is often 
the case that cotenants have differing cost bases or other 
considerations which make it advantageous for one to sell for 
cash and another on deferred terms. In reviewing the transaction 
when it is submitted to the court for approval, the court will 
examine the transaction to ensure that it is fair to the ward or 
conservatee. 
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§ 2551. Borrowing money and giving security therefor 

Comment. The first sentence of subdivision (a) of Section 
2551 continues the substance of the first portion of former Section 
1533, but a reference to Sections 2541 and 2552 has been 
substituted for "will benefit his ward" which appeared in former 
Section 1533 and the types of security that may be given have 
been made more specific. The second sentence of subdivision (a) 
is new and is comparable to Section 2547 (sales). Subdivisions 
(b), (c), (d), and (e) are drawn from portions of Sections 831, 
832, 833, and 834, respectively. Sections 831-834 relate to 
borrowing money by executors or administrators, and were 
incorporated by reference and made applicable to guardianship 
and conservatorship proceedings by former Sections 1538 and 
1852. Subdivision (f) continues the last sentence of former 
Section 1533. 

§ 2553. Order authorizing lease required 

Comment. Subdivision (a) of Section 2553 continues the 
substance of a portion of the first sentence of former Section 1538. 
Subdivisions (b), (c), and (d) are drawn from portions of 
Sections 841, 842, 842.1, and 843 (leases by executors or 
administrators) which were incorporated by reference and 
made applicable to guardianship and conservatorship 
proceedings by former Sections 1538 and 1852. 

§ 2602. Order to file inventory or account or to show cause 

Comment. Section 2602 is new. The section provides a 
procedure for requiring an inventory and appraisement or 
accounting short of removing the guardian or conservator. See 
also Section 2650 (removal of guardian or conservator for failure 
to file an inventory or to render an account within the time 
allowed by law or by court order) . 

§ 2610. Filing inventory and appraisement 

Comment. Subdivision (a) of Section 2610 continues the 
substance of the first sentence of subdivision (a) of former 
Section 1550 and the first sentence of subdivision (a) of former 
Section 1901 except that "90 days" has been substituted for 
"three months" to conform to subdivision (d) of Section 2610, 
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and it is made clear that a petition for additional time may be 
made ex parte. Subdivision (b) continues the oath requirement 
of the third sentence of subdivision (a) of former Section 1550 
and the third sentence of subdivision (a) of former Section 1901, 
but the language of subdivision (b) is drawn from Section 604 
(estate of decedent). Subdivision (c) continues the substance of 
the remainder of the third sentence and the fourth sentence of 
subdivision (a) of former Section 1550 and the comparable 
portion of former Section 1901. Subdivision (d) continues the 
substance of subdivision (b) of former Section 1550 and 
subdivision (b) of former Section 1901. 

§ 2628. Affidavit in lieu of accounting in case of small 
estate 

Comment. Section 2628 is designed to reduce expense of 
administration of small estates. In determining whether the 
monthly income of the estate satisfies the small estate 
requirements, income from public benefit payments is excluded. 
These payments are: (1) state aid and medical assistance (Welf. 
& Inst. Code §§ 11000-15520), (2) county aid and relief to 
indigents (Welf. & Inst. Code §§ 17000-17410), (3) federal old 
age, survivors, and disability insurance benefits (42 U.S.c. 
§§ 401-431 (1970 & Supp. V 1976)), and (4) federal supplemental 
security income for the aged, blind, and disabled (42 U.S.c. 
§§ 1381-1383c (1970)). See Review of Selected 1976 Gaillornia 
Legislah'on, 8 Pac. L.J. 165, 188 (1977). 

§ 2633. Account where relationship terminates before 
filing inventory 

Comment. Section 2633 is new. The section authorizes the 
court, for example, to dispense with an inventory and 
appraisement where the conservatee dies a few days after the 
appointment of the conservator. This will permit the court, in its 
discretion, to waive an inventory and permit an accounting of 
assets actually marshalled, thereby avoiding (1) the need to 
inventory estate assets-such as stocks, oil rights, or real 
property-where the conservator has not yet taken possession or 
control of the asset and (2) the resulting additional fees for the 
conservator and an unnecessary delay in turning matters over to 
the executor of the deceased conservatee. 
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§ 2640. Petition by guardian or conservator of estate 
Comment. Section 2640 is based on the second paragraph of 

former Section 1556. The court may also authorize periodic 
payments on account to the guardian or conservator or attorney. 
See Section 2643. 

The matter of compensation for services of the guardian or 
conservator and the attorney in connection with obtaining 
instructions from the court is left to the discretion of the court. 
The court has discretion, for example, whether to allow 
compensation where instructions are sought concerning (1) a 
transaction that does not require court authorization or (2) a 
transaction covered by a previously made order granting 
authority for independent exercise of powers. See, e.g., Sections 
2450 (right to petition for instructions concerning exercise of 
estate management powers), 2595 (right to petition for 
instructions where order granting authority for independent 
exercise of powers made) . See also the Comment to Section 2450. 
The court should allow compensation where instructions are 
sought unless the court determines that petitioning for 
instructions was not reasonably necessary under the 
circumstances. 

Notwithstanding the authority of the guardian or conservator 
of the estate to petition under Section 2640 for an order fixing the 
compensation of the guardian or conservator of the person or the 
attorney, the guardian or conservator of the person or the 
attorney may petition for such an order. See Sections 2641 
(guardian or conservator of person) and 2642 (attorney). As to 
compensation of the guardian or conservator of the person, see 
the Comment to Section 2641. 

, 
§ 2660. Resignation of guardian or conservator 

Comment. Section 2660 is drawn in part from Section 1125.1 
(resignation of trustee) and supersedes former Section 1953 and 
the first portion of former Section 1582. Section 2660 continues 
the substance of former Section 1953 except that the resignation 
takes effect at such time as the court fixes rather than upon 
settlement of the accounts of the guardian or conservator. The 
court may appoint a successor to the resigning guardian or 
conservator after notice and hearing. See Section 2110. The court 
may appoint a temporary guardian or conservator if necessary. 
See Section 2250. The court continues to have jurisdiction for the 
purpose of settling the guardian's and conservator's account 
despite the resignation. See Section 2630. 
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§ 2700. Request for special notice 
Comment. Subdivisions (a), (c), and (d) of Section 2700 

continue the substance of former Sections 1600 and 2002, with the 
addition of express provision for special notice of the matters 
listed in paragraphs (2), (3), (10), (11), (12), (13), (16), (17), and 
(20) of subdivision (a) and the addition of "resignation" to 
paragraph (8) of subdivision (a). The provision in paragraph (7) 
of subdivision (a) for special notice of petitions for the purchase 
of real property is drawn from the third sentence of former 
Section 1557.1. 

Paragraphs (10), (11), and (12) of subdivision (a) are specific 
provisions that are included within the broad scope of paragraph 
(6) of that subdivision but are included to make clear that special 
notice may be requested of petitions described in those 
paragraphs. The inclusion of the specific paragraphs does not 
limit the broad scope of paragraph (6). 

The first sentence of subdivision (b) continues the substance 
of the first sentence of former Section 2003 and supersedes that 
sentence and the first clause of the first sentence of Section 1601. 
The second sentence of subdivision (b) is new but continues 
existing practice. See W. Johnstone & G. Zillgitt, California 
Conservatorships § 2.10, at 31-32 (Cal. Cont. Ed. Bar 1968). The 
third sentence of subdivision (b) is also new. 

If a petition is one listed in Section 2700 and special notice of 
the petition is requested, special notice must be given under this 
chapter even though the particular provision under which the 
petition is filed permits an ex parte petition. See, e.g., Section 
2463 (authorization to commence partition action). However, if 
the action is taken without court authorization, no notice is 
required. See also the Comment to Section 2702 relating to the 
sale of perishable property and certain other property. 

The ward, if over 14 years of age, or the conservatee may 
request special notice under Section 2700 and must be given such 
notice if requested, whether or not the court has dispensed with 
notice to the ward or conservatee under Section 1460. 

§ 2750. Appealable orders 
Comment. Section 2750 supersedes former Sections 1630 

(guardianship) and 2101 (conservatorship). The introductory 
portion of Section 2750 and subdivisions (a) , (d), and (e) 
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continue the substance of former Section 1630 (guardianship) 
with the addition of the exception in subdivision (a) (drawn 
from Section 2101) to make clear that an appeal may not be taken 
from an order granting or revoking letters of temporary 
guardianship or temporary conservatorship and the addition of 
"approving and confirming acts of a guardian or conservator" in 
subdivision (e). Subdivisions (b), (c), and (g) through (i) are 
new and are adapted from Section 1240 (estates in probate). 
Subdivisions (f), (j), (k), (I), (m), (n), and (0) are also new. 

Section 2750 has the effect of broadening appealable orders in 
guardianship while narrowing appealable orders in 
conservatorship. See generally Guardianship of Jacobson, 30 
Cal.2d 312, 182 P.2d 537 (1947) (order for allowance of counsel 
fees to guardian not appealable); Conservatorship of Smith, 9 
Cal. App.3d 324, 88 Cal. Rptr. 119 (1970) (appeals in 
conservatorship limited). 

§ 3002. Community property 
Comment. Section 3002 gives broad scope to the meaning of 

"community property." For the purposes of this part, community 
property includes community property on which a homestead 
has been declared. A homestead may be declared on community 
real property pursuant to Civil Code Sections 1237-1238. 
Community property also includes business property 
notwithstanding the fact that a spouse now lacking legal capacity 
formerly had sole management and control of the business. See 
Civil Code § 5125 (d) . The property may be community property 
notwithstanding that title is held in some other form. W. 
Johnstone & G. Zillgitt, California Conservatorships § 4.11, at 113 
(Cal. Cont. Ed. Bar 1968). See also 7 B. Witkin, Summary of 
California Law Community Property§§ 49-50, at 5140-42 (8th ed. 
1974) . 

Even though community property in a revocable trust 
described in Section 5113.5 of the Civil Code remains community 
property, it is excluded from the provisions of this part because 
the trust property is administered pursuant to the trust. 

§ 3053. Separate property owned by both spouses subject 
to homestead 

Comment. Subdivision (c) of Section 3053 continues the 
substance of the second sentence of subdivision (c) of former 
Section 1435.16. Subdivisions (b) and (d) ue new and are 
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intended to add flexibility to the administration of the property 
in conservatorship estates. The authority given by Section 3053 
to the spouse having legal capacity, or to one or both conservators 
where conservators have been appointed, is limited by Section 
3071 which applies in any case where joinder or consent would 
be required for a transaction if both spouses had legal capacity. 

If both spouses have conservators, the approval of only one of 
the courts in which the conservatorship proceedings are pending 
is required under subdivision (d). However, if the other 
conservatorship proceeding is pending in another court, that 
court may order that the property not be included in that 
conservatorship estate (Section 3054) and, if the court so orders, 
subdivision (c) of Section 3053 applies. Likewise, if a spouse 
having legal capacity consents to inclusion of property in the 
conservatorship estate of the other spouse, the court in which the 
conservatorship proceeding is pending may order that the 
property not be included in the conservatorship estate. See 
Section 3054. 

For the purposes of this section, "homestead property" does 
not include community property subject to a homestead. See 
Section 3002 and the Comment to that section. 

§ 3073. Manner of joinder or consent 
Comment. Section 3073 is new and requires that the joinder 

or consent satisfy the requirements of the statute applicable to 
the transaction. Civil Code Section 1242 requires in part that the 
instrument by which a homestead is conveyed or encumbered be 
"executed and acknowledged" by both spouses or that each 
spouse "executes and acknowledges" a separate instrument so 
conveying or encumbering the homestead in favor of the same 
party or his successor in interest. Section 1243 of the Civil Code 
provides in part that a homestead can be abandoned (1) by a 
declaration of abandonment "executed and acknowledged" by 
husband and wife "jointly or by separate instruments," or (2) by 
a "conveyance or conveyances by both spouses as provided in 
Section 1242." Section 5125 of the Civil Code requires "written 
consent" of a spouse for certain dispositions of community 
personal property. Section 5127 of the Civil Code requires in part 
that "both spouses either personally or by duly authorized agent, 
must join in executing any instrument by which such community 
real property or any interest therein is leased for a longer period 
than one year, or is sold, conveyed, or encumbered." Under 
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Section 3073, a spouse having legal capacity must satisfy the 
requirements of the statute that applies to the transaction just as 
if both spouses had legal capacity. If one or both spouses has a 
conservator, the conservator or conservators must satisfy the 
requirements of the statute that applies to the transaction and, 
in addition, subdivision (b) of Section 3073 requires that the 
joinder or consent refer to the court order (if one is required by 
Section 3072) authorizing the conservator to join in or consent to 
the transaction. As to requirements in connection with a 
conveyance of real property by a conservator and the effect of 
the conveyance, see Section 2111. 

§ 3150. Bond 
Comment. Section 3150 continues the substance of former 

Section 1435.9, with the addition of provisions for deposit in a 
court-controlled account (Section 2328) and filing a "cash bond" 
(Section 2331). If some of the proceeds of the transaction are 
payable into a conservatorship estate, Section 2334 (court may 
require further security on petition or on its own motion) will 
apply. 

§ 3211. Limitations on application of part 
Comment. Section 3211 is new and is comparable to Section 

2356 (guardianship-conservatorship). 

ASSEMBLY BILL NO. 261-REPEALED PROVISIONS 

§ 1480.3 (repealed). Estate consisting entirely of public 
benefits 

Comment. Former Section 1480.3 is superseded by Section 
2323. 

§ 1500 (repealed). Duration of guardianship; education 
of minor; residence of ward; involuntary civil mental 
health treatment 

Comment. The first portion of the first sentence of former 
Section 1500 (guardian has care and custody of ward's person) 
and the second sentence of that section (guardian has charge of 
minor's education) are superseded by Section 2351. The portion 
of the first sentence which provided that the guardian has the 
management of the ward's estate is continued in subdivision (a) 
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of Section 2401. The portion of the first sentence relating to 
termination of the guardian's duties is superseded by Sections 
1600 and 1601. See also Section 2467. The third sentence of former 
Section 1500 is superseded by Section 2352. 

The second paragraph of former Section 1500 is continued in 
subdivision (a) of Section 2356. 

Subdivision (a) of former Section 1500 is not continued. The 
subdivision related to adults, and guardianships are no longer 
available for adults. See Section 1510. 

Subdivision (b) of former Section 1500 is not continued. 
Subdivision (c) is superseded by subdivision (c) of Section 2352. 

§ 1751 (repealed). Reasons for appointment 

Comment. The portion of the first sentence of former Section 
1751 requiring that the court be satisfied as to the need for the 
appointment is continued in Section 1800. The portion providing 
for appointment of a conservator of the person for an adult who 
is unable to provide for his personal needs for physical health, 
food, clothing, or shelter is continued in subdivision (a) of 
Section 1801. The portion providing for appointment of a 
conservator of the property for an adult who is substantially 
unable to manage his own financial resources or resist fraud or 
undue influence is continued in subdivision (b) of Section 1801. 
The portion providing for appointment of a conservator for an 
adult for whom a guardian could be appointed is superseded by 
Section 1872. See also Section 1873. The portion providing for 
appointment of a conservator for an adult who voluntarily 
requests the appointment and establishes good cause therefor is 
continued in Section 1802. The portion providing for 
appointment of a conservator for an "absentee" is continued in 
Section 1803. 

The second sentence of former Section 1751 is continued in 
subdivision (b) of Section 1801. The third sentence of former 
Section 1751 is continued in subdivision (a) of Section 2105. 

§ 1754 (repealed). Petition to appoint conservator; 
contents 

Comment. The first sentence of former Section 1754 is 
superseded by subdivision (a) of Section 1820 and by subdivision 
(a) of Section 1821. The requirement that the petition be verified 
is continued in Section 1450. 
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The second sentence of former Section 1754 is continued in 
subdivision (b) of Section 1821. The third sentence is superseded 
by Section 1451. The fourth sentence is superseded by 
subdivisions (a) and (b) of Section 1822 and by Section 1842. The 
fifth sentence is continued in Section 1842. 

The second paragraph of former Section 1754 is superseded by 
Section 1823. The first sentence of the third paragraph is 
superseded by Section 1824. The second sentence of the third 
paragraph is continued in Section 1843. 

The first four sentences of the fourth paragraph are continued 
in Section 1825. The last sentence of the fourth paragraph is 
superseded by Section 1844. 

The portion of the fifth paragraph requiring the court to 
appoint the court investigator is continued in Section 1454. 

The remainder of the fifth paragraph and the sixth paragraph 
are continued in Section 1826. 

The seventh paragraph is superseded by Section 1454. 
The first sentence of the eighth paragraph is superseded by 

subdivisions (c) and (d) of Section 1822. See the Comment to 
that section. The last sentence of the eighth paragraph is 
continued in Section 1829. 

§ 1851 (repealed). Extent of care and control; place of 
residence of conservatee; involuntary civil mental 
health treatment 

Comment. The first portion of the first sentence of former 
Section 1851 is superseded by Section 2351. The last portion of the 
first sentence is superseded by subdivision (a) of Section 2352. 
The second paragraph is continued in subdivision (a) of Section 
2356. 

Subdivision (a) of former Section 1851 is not continued. 
Subdivision (b) is superseded by subdivision (c) of Section 2352. 

§ 1901 (repealed). Filing inventory and appraisement; 
subsequently discovered property 

Comment. The first sentence of subdivision (a) of former Section 1901 is superseded 
by,ubdivision (a) of Section 2610. The second sentence is superseded by Section 2612. The 
suhstance of the first portion of the third sentence (conservator shall make oath to the 
im·t'ntory) is continued in subdivision (b) of Section 2610. The remainder of the third 
~elltpnce and all of the fourth sentence are continued in subdivision (c) of Section 2610. 
The fifth sentence is superseded by Section 2611. The sixth sentence is continued in 
Scction 2613. 

Suhdi,·isioll (b\ of fonner Section 1901 is continued in subdivision (d) of Section 2610. 
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ASSEMBLY BILL NO. 167 

Business & Professions Code § 17919 
(amended). Execution of fictitious business name 
statement by representative 

Comment. Section 17919 is amended to delete the reference 
to a guardian of an incompetent and to substitute references to 
appointment of a conservator, to conservatorship, and to 
conservatee for the former references to "incompetency" and to 
an "incompetent." This conforms to the revision of 
guardianship-conservatorship law. 

Civil Code § 40 (amended). Incapacity of person of 
unsound mind 

Comment. Section 40 is amended to conform to the new 
guardianship-conservatorship statute. Under the new statute, the 
appointment of a conservator is an adjudication that the 
conservatee lacks the legal capacity to bind or obligate the 
conservatorship estate. Prob. Code § 1872. The court may, 
however, broaden the conservatee's capacity after notice and 
hearing. Prob. Code §§ 1873-1874. 

The provision relating to the presumption of legal capacity of 
a person discharged from an insane asylum is deleted as 
unnecessary. It is superseded by prOViSIons of the 
Lanterman-Petris-Short Act. See, e.g., Welf. & Inst. Code 
§§ 5331,5368. 

Health & Safety Code § 416.7 (technical amendment). 
Attendance at hearing 

Comment. Section 416.7 is amended to refer to Section 1825 
of the Probate Code which replaced the Probate Code provisions 
formerly referred to in Section 416.7. 

Health & Safety Code § 416.9 (amended). Appointment 
of Director of Developmental Services as guardian or 
conservator 

Comment. Section 416.9 is amended to substitute a reference 
to Section 1812 of the Probate Code which replaced the Probate 
Code section formerly referred to in Section 416.9, to make clear 
that an appointment of the Director of Developmental Services 
as conservator does not of itself render the conservatee 
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incompetent, and to add the last two sentences to the section. 
These procedures are an exception to the rule in probate 
conservatorships that, unless the court orders otherwise, the 
appointment of a conservator renders the conservatee legally 
incompetent. See Prob. Code §§ 1872-1873. 

Health & Safety Code § 416.14 (amended). Duties of 
director 

Comment. Section 416.14 is amended to delete former 
subdivision (c) which referred to guardianship for an 
incompetent person and to revise new subdivision (c) -formerly 
subdivision (b) -to eliminate the provision that the Director of 
Developmental Services could be appointed conservator for a 
developmentally disabled person not judicially determined to be 
legally incompetent. A developmentally disabled person may be 
adjudicated to be legally incompetent in such a conservatorship 
proceeding. Health & Safety Code § 416.9. The former 
provisions for appointment of a guardian for an incompetent 
person (Prob. Code §§ 1460-1463) have been repealed. 

The last sentence of former subdivision (b) (appointment of 
conservator not finding of incompetency) is preserved in Section 
416.9. 

Labor Code § 1700.20a (amended). Estate certificate of 
convenience 

Comment. Section 1700.20a is amended to delete the 
reference to a declaration of incompetence. The provisions 
relating to guardianship of an incompetent person (Prob. Code 
§§ 1460-1463) have been repealed, and under Section 1700.20a 
the appointment of a conservator of the estate invokes the 
section. 

Probate Code § 202 (amended) . Administration of 
community property 

Comment. Section 202 is amended to change the reference to 
conservator of the "property" to conservator of the "estate." 



1096 ASSEMBLY REPORT 

Welfare & Institutions Code § 7284 (amended). 
Appointment of department as guardian, conservator, 
or administrator 

Comment. Section 7284 is amended to add the references to 
a conservator and to substitute "superior court of any county" for 
"court of competent jurisdiction" to permit the department to 
continue its practice of filing petitions in Los Angeles County or 
Sacramento County. 



APPENDIX V 

REPORT OF SENATE COMMITTEE ON JUDICIARY 
ON ASSEMBLY BILL NO. 261 

[Extract from Senate Journal for July 20, 1979 (1978-1979 Regular Session)] 

In order to indicate more fully its intent with respect to Assembly 
Bill No. 261, the Senate Committee on Judiciary makes .this report. 

Assembly Bill No. 261 was introduced to effectuate the 
"Recommendation of the California Law Revision Commission 
Relating to Guardianship-Conservatorship Law," 14 Cal. L. Revision 
Comm'n Reports 501 (1978). Except for the revised comments set 
out below, the Law Revision Commission comments to the various 
sections of Assembly Bill No. 261, as revised by the Report of the 
Assembly Committee on Judiciary (see Assembly Journal, May 9, 
1979, at 4341), reflect the intent of the Senate Committee on 
Judiciary in approving the various provisions of Assembly Bill No. 
261. The revised comments set out below also reflect the intent of the 
Committee in approving this bill. 

ASSEMBLY BILL NO. 261-NEW PROVISIONS 
11460. Notice of hean'ngs generally 

Comment. Section 1460 is based on portions of Section 1200 
which under prior law was incorporated and made applicable to 
guardianship and conservatorship proceedings by various sections. 
Sections 1200 and 1201 do not apply to proceedings under this 
di\ision. See Section 1469 and the Comment to that section. 

The 10-day notice provision of Section 1200 is increased to 15 days 
in Section 1460. 

Absent a request for special notice, the notice requirement under 
prior law apparently required notice only to the guardian or 
conservator. Under subdivision (b} of Section 1460, notice also is 
required to be given to the ward (if 14 years of age or older) or the 
conservatee and to the spouse of the ward or conservatee (if the 
ward or conservatee has a spouse)·. Paragraph (4) of subdivision (b) 
provides for notice to objectors and contestants who have already 
appepred in the particular matter. Any interested ~rson may 
receive notice of certain specified matters by filing and serving a 
request for special notice under Section 2700. 

The provision in Section 1200 for mailing of notice to the county 
seat when a mailing address is not known is not carried over into 
Section 1460; but, where the court determines that the notice 
otherwise required is insufficient under the particular 
circumstances

l 
the court may require under subdivision (b) of 

Section 1462 tnat further or additional notice be given. . 
The court may dispense with the notice required by subdivision 

(bl where good cause is shown. See subdivision (e). This authority 
wi I permit the court to dispense with notice, for example, where the 
person specified to receive the notice is in such mental or physical 
condition that giving the person notice would be useless or 

4-79718 ( 1097 ) 
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detrimental to the person or where, after the exercise of reasonable 
diligence, the whereabouts of the person is unknown. The authority 
for the court to dispense with notice under prior law was contained 
in former Section 2OOl. 

The court may for good cause shorten or lengthen the IS-day 
noti~e required by this section. Section 1462. 

The posting requirement of Section 1200 that formerly applied in 
guardianship and conservatorship proceedings is continued in 
subdivision (c) of Section 1460 only in connection with certain sales. 
See Section 2543 (c) . 

Subdivision (d) is included to make clear that the provisions of this 
section have no effect on the req':lirements for notice to a person who 
has requested special notice. Thus, although the court may have 
dispensed wit~ notice to the ward or conservatee under Section 1460, 
the ward or conservatee may .still request special notice under 
Chapter 10 (commencing with Section 27(0) of Part 4 and is 
thereafter entitled to receive special notice. See Section 2700 and the 
Comment thereto. ' 

Section 1460 does not deal with the effect of giving notice or the 
failure to receive notice. See Section 1468(b) (conclusiveness of 
order concerning notice) and Comment thereto. Proof of the giving 
of notice must be made at or before the hearing as provided in 
Section 1468. 

§ 1462. Court may extend or shorten time for notice or require 
additional notice 
Comment. Section 1462 supersedes a portion of former Section 

2001 (conservatorship). The provision in subdivision (a) authorizing 
the court to shorteh the time for any notice required by this division 
is based on Section 1005 of the Code of Civil Procedure and broadens 
the court's limited authority under prior law. See W. Johnstone &: G. 
Zillgitt, California Conservatorships § 2.8, at 30 (Cal. Cont. Ed. Bar 
1968). The time for giving the notice required by Section 1511 
(notice of hearing on petition for appointment of guardian) or 
Section 1822 (notice of hearing on petition for appointment of 
conservator) inay not be shortened. Where necessary, a temporary 
guardian or conservator of the person or estate or both may be 
appointed to serve pending the determination of the petition for the 
appointment of the guardian or conservator. See Section 2250. 

Subdivision (b) continues a portion of former Section 2001, with 
the addition of language adapted from Section 1204. Under 
subdivision (b), the court may, for example, require longer notice, 
an additional manner of giving notice, or notice to another person. 
The authority of the' court to reql!ire a longer period of notice is 
made explicit in subdivision (b). This authority was implied under 
former law. See W. Johnstone &: G. Zillgitt, supra. 

For provisions authorizing the court to dispense with notice in 
particular situations, see, e.g., Sections 1460(e) (notice of hearings 
generally), 1511 (c) (2) (appointment of guardian ofthe estate only) 1-
1862 (termination of conservatorship) , 2250 (appointment ot 
temporary guardian or conservator), 2257 (b) (termination of 
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powers of temporary guardian or conservator), 2570 (c) 
(investments), and 2652(b) (removal of guardian or conservator). 

11826. Information to proposed conservatee by COllrt im;estigator; 
inveshgation and report ' 
Comment. Section 1826 continues the substance of the fifth and 

sixth paragraphs of former Section 1754 with the addition of (1) a 
provision requiring an investigation and report if the petition alleges 
that the proposed conservatee is not willing to attend the hearing: 
and (2) a requirement that the court investigator determine ana 
report to the court the express communications of the proposed 
conservatee referred to in subdivision (j) (2). These additions are 
necessary to implement paragraph (3) of subdivision (a) of Section 
1825. Subdivision (g) is new and is drawn from former Section 1461.1 
(guardianship). Subdivisions (h) and (i) are added; these provisions 
are necessary to implement subdivision (b) of Section 1471. 
Subdivision (k) is also new. ' 

The determinations referred to in subdivisions (c), (d), and (e) 
are relevant to whether the proposed conservatee must be produced 
at the hearing. See Section 1825 (a) (2), (3). . 

I . 

1 £592. Petition 
Comment. Section 2592 continues the substance of the first 

portion of former Section 1853 and the third sentence of the third 
paragraph of former Section 1853 but adds the requirement of the 
second sentence of subdivision (b). Also, former Section 1853 
r~uired notice to be given to the conservatee; under Section 1460, 
this requirement is continued and notice also must be given to the 
ward if 14 or over. 

12610. Filing inventory and appraisement . 
Comment. Subdivision (a) of Section 2610 continues the 

substance of the first sentence of subdivision (a) of former Section 
1550 and the first sentence of subdivision (a) of former Section 1901 
except that "90 days" has been substituted for "three months" to 
conform to subdivision (d) of Section 2610, and it is made cleat that 
a petition for additional. time may be made ex parte. Subdivision (b) 
continues the oath requirement of the third sentence of subdivision 
(a) of former Section 1550 and the third sentence of subdivision (a) 
of former Section 1901, but the language of subdivision (b) is drawn 
from Section 604 (estate of decedent). Subdivision (c) continues the 
substance of the remairider of the third sentence and the fourth 
sentence of subdivision (a) of former Section 1550 and the 
comparable portion of former Section 1901. Subdivision (d) 
continues the substance of subdivision (b) of former Section 1550 and 
subdivision (b) of former Section 1901, except that the appr~isal by 
the conservator in lieu of an inheritance tax referee is made optional 
rather than mandatory. 
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ASSEMBLY BILL NO. 261-REPEALED PROVISIONS 
Probate Code § 1550 (repealed) 

Comment. The first sentence of subdivision (a) of former Section 
1550 is continued in subdivision (a) of Section 2610. The second 
sentence is superseded by Section 2612. The substance of the 
requirement of the third sentence that the guardian shall "make oath 
to the inventory" is continued in subdivision (b) of Section 2610; The 
remainder of the third sentence and all of the fourth sentence are 
continued in subdivision (c) of Section 2610. The fifth sentenc'e is 
superseded by Section 2611. The sixth sentence is superseded by 
Section 2613. 

Subdivision (b) of former Section 1550 is superseded by 
subdivision (d) of Section 2610. 

Probate Code § 1901 (repealed) 
Comment. The first sentence of subdivision (a) of former Section 

1901 is superseded by subdivision (a) of Section 2610. The second 
sentence is superseded by Section 2612. The substance of the first 
portion of the third sentence (conservator shall make oath to the 
inventory) is continued in subdivision (b) of Section 2610. The 
remainder of the third sentence and all of the fourth sentence are 
continued in subdivision (c) of Section 2610. The fifth sentence is 
superseded by Section 2611. The sixth sentence is continued in 
Section 2613. 

Subdivision (b) of former. Section 1901 is superseded by 
:mbdivision (d) of Section 2610. 
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September 13, 1979 

To: THE HONORABLE EDMUND G. BROWN JR. 
Governor of California and 
THE LEGISLATURE OF CALIFORNIA 

The Eminent Domain Law was enacted in 1975 on 
recommendation of the California Law Revision Commission. 
Pursuant to Resolution Chapter 130 of the Statutes of 1965, the 
Commission has maintained a continuing review of 
condemnation law and procedure to determine whether any 
technical or substantive changes are necessary. 

As a result of this continuing review, the Commission submits 
this recommendation to clarify the law relating to 
apportionment and payment of special assessments liens on 
property taken by eminent domain or otherwise acquired for 
public use. The recommended legislation is consistent with 
existing case law and makes clear the rule in areas not presently 
addressed by case law. 

The Commission wishes to express its appreciation to Mr. 
Robert Brunsell, Mr. Charles L. Hemmings, Ms. Peggy L. 
McElligott, and Professor Sho Sato for their assistance in the 
development of this recommendation. Each is an expert in this 
field and each reviewed Commission materials and made 
suggestions useful to the Commission in the preparation of the 
recommendation. 
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RECOMMENDATION 

relating to 

SPECIAL ASSESSMENT LIENS ON PROPERTY 
ACQUIRED FOR PUBLIC USE 

Introduction 
Property acquired for public use, whether by eminent 

domain or negotiated purchase, is normally encumbered by 
a lien for taxes and may also be encumbered by special 
assessment liens. The Eminent Domain Law and property 
taxation provisionsl give thorough treatment to the 
problems of payment and apportionment of taxes on the 
property,2 but do not treat assessment liens specifically.3 

Assessment liens are sufficiently different in character 
from tax liens to require different treatment. Uncertainties 
concerning payment and apportionment of assessment 
liens on property acquired for public use have presented 
continuing problems to practitioners and the courts. These 
uncertainties should be resolved by statute.· 

Nature of Special Assessment Liens5 

Whereas property taxes are levied for support of general 
governmental functions, special assessments are levied for 
the cost of specific local improvements such as streets, 
sewers, irrigation, drainage, and off-street parking. Special 
assessments are premised upon a special benefit received 
by the property assessed. 
1 Code Civ. Proc. §§ 1268.410-1268.4.'50; Rev. &: Tax. Code §§ 4986-l5091. 
I See Recommendation Relating to Ad Valorem Property Taxes in Eminent Domain 

Proceedings, 14 Cal. L. Revision Comm'n Reports 291 (1978). 
3 General treatment of liens in eminent domain is prescribed in Code of Civil Procedure 

Sections 1263.210-1263.240. 
4 See, e.g., Note, Eminent Domain: Liability for Assessments Accruing During 

Proceedings, 8 Hastings L.J. m (19157); Letters to California Law Revision 
Commission from Charles L Hemmings (March 30, 1977) and Peggy L. McElligott 
(February 16, 1978) (on me in the Commission's office). 

5 This discussion is drawn from 2 A. Bowman, Ogden's Revised California Real Property 
Law §§ 22.1-22.2 (Cal. Cont. Ed. Bar 1975) and 2 H. Miller &: M. Starr, Current Law 
of California Real Estate § 11:141 (rev. 1977). For a description of the California 
special assessment procedures under the improvement acts commonly used, see 
Gaines, The Right of Non-Property Owners to Parbcipate in a Special Assessment 
Majority Protest, 00 U.C.L.A. L Rev. 001, 004-12 (1972). 

(1105) 
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Since 1885, the California Legislature has enacted 
numerous statutes relating to speCial taxes and assessments 
and to formation of assessment districts. Special assessment 
acts are found in the Streets and Highways, Water, and 
Health and Safety Codes, supplemented by Revenue and 
Taxation Code and Government Code provisions.6 

Special assessments are of two general types. Fixed lien 
special assessments are nonrecurring and in predetermined 
amounts, levied at the beginning of a project; they are 
designed to cover the cost of acquisition and installation of 
a particular local improvement. Special annual assessments 
are recurring and indeterminate, levied for maintenance of 
projects and other purposes of an improvement district as 
well as for capital expenditures. 

Special assessments may be collected in a variety of ways, 
depending upon the type of assessment and the statute 
under which it is levied. A fixed lien special assessment may 
be collected in a lump sum or in installments, or bonds may 
be issued to represent unpaid amounts. A fixed lien special 
assessment or a special annual assessment may be collected 
and enforced by the county tax collector at the same time 
as and as a part of annual local taxes, or it may be collected 
separately in the manner specified in the law governing the 
improvement district. 

The special assessment and any bonds issued to represent 
the assessment are usually secured by a lien upon the real 
property assessed. The procedure for imposing the lien is 
detailed in applicable statutes or in improvement 
procedure codes adopted pursuant to city charters. Special 
assessment liens have statutory priority. 

Liability for Special Assessments of Property Acquired for 
Public Use 

Two major problems have arisen concerning assessment 
liens on property acquired for public use: 

(1) The allocation of liability for and payment of existing 
liens as between condemnor and property owner. 

(2) The imposition of liens in the future on the property 
acquired for public use. 
e See, e.g., statutes enumerated in Recommendation Relating to Condemnation Law and 

Procedure: Conforming Changes in Improvement Acts, 12 Cal. L. Revision Comm'n 
Reports 1001 (1974). 

1 See Gov't Code " 53~937. 
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Existing liens. Like tax liens, existing assessment liens 
on property acquired by eminent domain are not subject to 
cancellation upon acquisition of the property.8 If the holder 
of an existing assessment lien is not made a party to the 
eminent domain proceeding, and if the lien is not 
discharged by payment from the award, the existing 
assessment lien continues unimpaired.9 

As a part of the judgment in an eminent domain 
proceeding, an existing assessment lien on the property 
may either be paid from the award10 or be withheld from 
the award and later paid by the condemnor.ll If such 
provision is not made and the lien is neither paid from the 
award nor withheld from the award for later payment by 
the condemnor, the condemnor and not the former 
property owner is liable for the assessment.12 

Whether an assessment lien imposed during pendency of 
eminent domain proceedings is treated as an existing lien 
chargeable to the property owner or as a future lien on the 
property acquired by the condemnor depends upon the 
status of the proceeding at the time the lien is imposed. 
Generally, a lien imposed prior to entry of judgment is an 
existing lien against the property owner .13 A lien recorded 
after the condemnor has taken possession of the property, 
even though prior to judgment, is a future lien on the 
property acquired by the condemnor.14 

Future assessments. Whether property acquired for 
public use remains subject to special assessments imposed 
after acquisition depends upon the character of the 
condemnor and the statute under which the assessments 
are imposed. Property acquired by a private condemnor15 

8 Redevelopment Agency v. Penzner,8 Cal. App.3d 417, ff1 Cal. Rptr. 183 (1970). 
9 Wilson v. Beville, 47 Cal.2d 852, 306 P.2d 789 (1957). 
10 Code Civ. Proc. t 1260.22Al; Revelopment Agency v. Penzner, 8 Cal. App.3d 417, EfT Cal. 

Rptr. 183 (1970). 
11 Code Civ. Proc. t 126.'S.22Al; City of Los Angeles v. Superior Court,2 Cal.2d 138,39 P.2d 

401 (1934); People v. Cheda, 154 Cal. App.2d 531, 317 P.2d 145 (1957). 
11 Marin Municipal Water Dist. v. North Coast Water Co., 40 Cal. App. 260, ISO P. 620 

(1919). 
13 City of Los Angeles v. Superior Court, 2 Cal.2d 138,39 P.2d 401 (1934). 
14 People v. Peninsula Title Guar. Co., 47 Cal.2d 29, 301 P.2d 1 (1956). 
IS Private condemnors include such entities as nonprofit colleges (Educ. Code t 945(0), 

nonprofit hospitals (Health b; Safety Code t 1260), and public utilities (Pub. Uti!. 
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remains liable for special assessments since there is neither 
a constitutional nor a statutory exemption from special 
assessments for such property.I6 Property held by a public 
entity other than for public use also remains subject to 
special assessments. I7 Property held by a public entity for 
public use, however, is not liable for special assessments 
unless the statutes under which the assessments are levied 
expressly provide therefor. IS 

Statutory Treatment of Special Assessment Liens 
The rules discussed above that govern the liability for 

special assessments of property acquired for public use are 
found primarily in the case law. Although these rules are 
generally satisfactory, they should be codified so that the 
statutes contain a clear statement of the law. Important 
aspects to be codified are discussed below. 

Joinder of lienholders. Ordinarily, the holder of a lien 
on property must be joined as a party to an eminent domain 
proceeding or the lien is left unimpaired.I9 In contrast, a 
county or other taxing agency having a lien only for ad 
valorem property taxes need not be made a party; a 
collection procedure is provided regardless whether the 
taxing agency is a party.20 Although some special 
assessment liens are collected by the county tax collector 
with ad valorem property taxes, special assessment liens are 

Code §§ 610-624). 
18 Cl Cal. Const. art. XIII, § 3 (tax-exempt properties). 
17 See, e.g., Conley v. Hawley, 2 Cal.2d 23, 25, 38 P.2d 408, 409 (1934) ("Property acquired 

by the state through delinquent tax sales is held by the state in its proprietary 
capacity and not for governmental purposes. Lands so held are subject to general 
assessments and other burdens not imposed upon property impressed with a public 
purpose."); La Mesa Lemon Grove & Spring Valley ITT. Dist. v. Hornbeck, 216 Cal. 
730, 17 P.2d 143 (1932). 

18 City of Inglewood v. County of Los Angeles, <JJ.YT Cal. fUT, 7CJT, 280 P. 360,365 (1929) 
("[P]ublic property of a municipality, that is, property owned by such municipality 
and by it devoted to public use, is liable for special assessments for public 
improvements only in case there is a positive legislative authority therefor.") ; County 
of Santa Barbara v. City of Santa Barbara, 59 Cal. App.3d 364, 130 Cal. Rptr. 615 
(1976); City of Pasadena v. Chamberlain, 1 Cal. App.2d 125, 133,36 P.2d 387, 390 
(1934) ("The true and fundamental reason why the property remains subject to the 
assessments levied against it until paid, even though the city enters and devotes the 
land to public use, lies in the fact that the improvement acts cited expressly subject 
the land within the district to the assessments levied to pay installments due on 
improvement bonds."). 

19 See Code Civ. Proc. § 1250.220 and Comment thereto . 
., Code Civ. Proc. § 1250.250. 
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treated as general liens, rather than as liens for ad valorem 
property taxes, for purposes of joinder and payment in the 
eminent domain proceeding.21 The statute should make 
this rule clear. 22 

Payment of fixed lien special assessments. General liens 
on property acquired by eminent domain may be either 
paid from the award to the lienholdera or withheld from 
the award by the condemnor and paid to the lienholder 
when due.24 Case law has applied the same rules to special 
assessment liens. This treatment is appropriate for fixed lien 
special assessments, which are imposed for a particular 
capital improvement and thus are comparable to general 
liens on the property. The statute should make clear that 
the amount of the lien of a fixed lien special assessment may 
either be paid to the lienholder or held for payment as the 
obligation of the lien comes due.25 

Payment of special annual assessments. Special annual 
assessments are levied for maintenance and other purposes 
of the assessing entity as well as for capital expenditures. 
These assessments are more comparable to tax liens than 
general liens. Accordingly, it is appropriate that special 
annual assessments be treated in the same manner as tax 
liens in an eminent domain proceeding, and that their 
obligation be apportioned between property owner and 
condemnor on the basis of the time of acquisition of the 
property. The amount apportioned to the property owner 
should be paid from the award. The amount apportioned to 
the condemnor should be the responsibility of the 
condemnor, for which the property remains as security. 
Whether the amount apportioned to the condemnor is 
subject to cancellation will depend on the particular 

11 See, e.g., Wilson v. Beville, 47 Cal.2rl 852, 306 P.2rl 789 (1957). 
II The statute should also enable the assessment lienholder to certify relevant information 

to the court concerning the amounts due and to become due on the lien, rather than 
filing an answer. This is comparable to the handling of tax liens on the property. See 
Code Civ. Proc. § 1260.250. 

13 Code Civ. Proc. § 1260.220. 
1M Code Civ. Proc. § 1265.220. 
115 It may be advantageous to the condemnor to permit the lien to remain on the property 

and withhold an amount from the award sufficient to payoff the obligation of the 
lien as it comes due. This option is available to the condemnor in the case of a general 
lien and should be available in the case of a fixed lien special assessment as well. 
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condemnor and the particular statute under which the 
assessment is levied.26 

Allocation of award to lienholder in partial 
taking. Where there is a partial taking by eminent domain 
of property subject to an assessment lien, the question arises 
whether the lien should be paid off in whole, transferred to 
the remainder in whole, or allocated in some manner 
between the part taken and the remainder. Since the lien 
of a fixed lien special assessment will usually secure bonds, 
it is essential that any allocation not impair the security of 
the portion of the lien not paid off. The rule for general liens 
on property in a partial taking is that the lienholder shares 
in the award to the extent determined by the court to be 
necessary to prevent an impairment of the security, and the 
lien continues on the remainder as security for the unpaid 
portion of the indebtedness.27 This provision is appropriate 
for fixed lien special assessments as well, and it should be 
made expressly applicable to them. A provision should also 
be added to permit the holder of such a lien to invoke any 
applicable statutory procedures for segregation and 
apportionment of the lien.28 The lien of a special annual 
assessment, on the other hand, being in the nature of a tax 
lien, should be apportioned between the part taken and the 
remainder on the same basis as that used for the original 
assessment. This will preserve the lien without impairing 
the security. 

Acquisitions other than by eminent domain. The rules 
governing payment and apportionment of special 
assessment liens on property acquired by eminent domain 
are not easily applied when there is an acquisition by a 
public entity by negotiated purchase. There is no court 
involved to apportion the obligation, determine whether 
there is an impairment of security, or ensure that the 
lienholder receives appropriate amounts out of the 
purchase price. The statute should not attempt to regulate 
the payment and apportionment of special assessment liens 
III This recommendation does not address the general problem of public property being 

removed from the assessment rolls of a special district. 
rr Code Civ. Proc. ~ 1265.225. 
III See, e.g., Sts. & Hy. Code ~~ 6480-6488 (Improvement Act of 1911), 8730-8734 

(Improvement Bond Act of 1915), 8740-8740.5 (Improvement Bond Act of 1915). 
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in acquisitions other than by eminent domain, but should 
leave it to the parties to see that the liens are paid or 
apportioned pursuant to any applicable statutory 
procedures. A procedure for segregation and 
apportionment of liens should be provided for cases for 
which there is no other applicable statutory procedure. The 
statute should make clear that, to the extent this is not done, 
the property acquired by the public entity remains 
encumbered by the liens and the liens remain fully 
enforceable against the acquiring entity. 

Proposed Legislation 
The Law Revision Commission's recommendations 

would be effectuated by enactment of the following 
measure: 

An act to amend Section 1250.250 of, and to add Section 
1265.250 to, the Code of Civil Procedure, and to add Article 
13.5 (commencing with Section 53938) to Chapter 4 of Part 
1 of Division 2 of Title 5 of the Government Code, relating 
to special assessment liens and bonds on property acquired 
for public use. 

The people of the State of California do enact as follows: 

Code of Civil Procedure § 1250.250 (amended) 
SECTION 1. Section 1250.250 of the Code of Civil 

Procedure is amended to read: 
1250.250. (a) If the only interest of the county or other 

taxing agency in the property described in the complaint is 
a lien for ad valorem taxes, the county or other taxing 
agency need not be named as a defendant. 

(b) The holder of a lien that secures a special assessment 
or a bond repesenting the special assessment shaD be 
named as a defendant, regardless of the nature of the 
special assessment and the manner of collection of the 
special assessment. The holder of the lien may instead of an 
answer certify to the court on or before the date set for trial 
aD of the following information: 
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(1) A complete description of the lien. 
(2) A deSCription of the property encumbered by the 

lien. 
(3) The amount remaining due on the lien as of the date 

of the certificate. 
(4) The date upon which each installment payable on 

the lien is due, and the amount of each installment. 
Comment. Subdivision (b) is added to Section 1250.250 to 

ensure that special assessment and bond lienholders are included 
in the eminent domain proceeding, just as general lienholders 
are. A special assessment lienholder must be joined even though 
the lien may secure a special annual assessment and may be 
collectible with ad valorem taxes by the county tax collector. 
Failure to join a lienholder leaves the lien unimpaired. This 
codifies existing law. See Section 1250.220 and Comment thereto. 
The names and addresses of persons upon whom service may be 
made in the name of special assessment lienholders may be 
obtained from the "Roster of Public Agencies." See Gov't Code 
§ 53051. 

The procedure in subdivision (b) for certification of relevant 
information to the court in lieu of an answer is comparable to the 
procedure for tax liens. See Section 1260.250. 

For payment of special assessment liens, see Section 1265.250. 

Code of Civil Procedure § 1265.250 (added) 
SEC. 2. Section 1265.250 is added to the Code of Civil 

Procedure, to read: 
1265.250. (a) As used in this section: 
(1) "Fixed lien special assessment" means a 

nonrecurring assessment levied on property in a fixed 
amount by a local public entity for the capital expenditure 
for a specific improvement, whether collectible in a lump 
sum or in installments. 

(2) "Special annual assessment" means a recurring 
assessment levied on property annually in an indeterminate 
amount by a local public entity, whether for the capital 
expenditure for a specific improvement or for other 
purposes. 

(b) If property acquired by eminent domain is 
encumbered by the lien of a fixed lien special assessment or 
of a bond representing the fixed lien special assessment: 
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(1) The amount of the lien shall be paid to the lienholder 
from the award or withheld from the award for payment 
pursuant to Section 1265.220. 

(2) Where there is a partial taking of the property, the 
amount of the lien prescribed in Section 1265.225 shall be 
paid to the lienholder from the award, or at the option of 
the lienholder the applicable statutory procedure, if any, 
for segregation and apportionment of the lien may be 
invoked and the amount apportioned to the part taken shall 
be paid to the lienholder from "the award. 

(c) If property acquired by eminent domain is 
encumbered by the lien of a special annual assessment: 

(1) The amount of the lien prorated to, but not 
including, the date of apportionment determined pursuant 
to Section 5082 of the Revenue and Taxation Code, shall be 
paid to the lienholder from the award. As between the 
plaintiff and defendant, the plaintiff is liable for the amount 
of the lien prorated from and including the date of 
apportionment determined pursuant to Section 5082 of the 
Revenue and Taxation Code. 

(2) Where there is a partial taking of the property, the 
amount of the lien, reduced by the amount for which the 
plaintiff is liable pursuant to this paragraph, shall be paid to 
the lienholder from the award. As between the plaintiff and 
defendant, the plaintiff is liable for the amount of the lien 
allocable to the part taken for the current assessment year, 
determined to the extent practicable in the same manner 
and by the same method as the amount of the assessment 
on the property for the current assessment year was 
determined, prorated from and including the date of 
apportionment determined pursuant to Section 5082 of the 
Revenue and Taxation Code. 

Comment. Section 1265.250 clarifies the rules for payment of 
special assessment liens on property acquired by eminent 
domain, regardless whether the assessments or bonds secured by 
the liens are collected by the county tax collector along with ad 
valorem taxes or in some other manner. Cf. Section 1260.250 
(determination and payment of property taxes). The lienholder 
must be made a party to the proceeding. See Section 1250.250. 
Priority of special assessment liens is governed by Sections 
53930-53937 of the Government Code. 
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Subdivision (b) governs fixed lien special assessments, which 
are levied for the cost of acquisition and installation of a 
particular local improvement, and are the responsibility of the 
property owner. Under subdivision (b) (1) the amount of the lien 
must be either paid wholly from the award or at the plaintiffs 
option deducted from the award and paid by the plaintiff as the 
obligation comes due. This codifies existing law. See Sections 
1260.220 and 1265.220; Redevelopment Agency v. Penzner,8 Cal. 
App.3d 417, 87 Cal. Rptr. 183 (1970); City of Los Angeles v. 
Superior Court, 2 Cal.2d 138,39 P.2d 401 (1934); People v. Cheda, 
154 Cal. App.2d 531, 317 P.2d 145 (1957). In case of a partial 
taking, the lien is paid from the award only to the extent 
necessary to prevent an impairment of the security, and the 
obligation of the lien remains on the property owner. This also 
codifies existing law. See Section 1265.225. A provision is added 
to subdivision (b) (2) to permit a lienholder to invoke any 
applicable statutory procedure for segregation and 
apportionment of the lien. See, e.g., Sts. & Hy. Code §§ 6480-6488 
(Improvement Act of 1911), 8730-8734 (Improvement Bond Act 
of 1915), 8740-8740.5 (Improvement Bond Act of 1915). 

Subdivision (c) governs special annual assessments, which are 
levied for maintenance of improvements and other general 
purposes of the assessing entity as well as capital expenditures. 
These assessments are comparable to taxes, and their obligation 
is apportioned between property owner and condemnor in the 
same manner as taxes. Cf. Sections 1260.250 (determination and 
payment of property taxes) and 1268.410 (liability for taxes). The 
amount apportioned to the condemnor under subdivision (c) 
mayor may not be subject to cancellation, just as property taxes 
mayor may not be subject to cancellation, depending upon the 
particular condemnor and the statute governing imposition of 
the assessment. See Recommendation ReJating to Special 
Assessment Liens on Property Acquired for Pubh"c Use, 15 Cal. 
L. Revision Comm'n Reports __ (1980). 

Government Code §§ 53938-53939 (added) 
SEC. 3. Article 13.5 (commencing with Section 53938) 

is added to Chapter 4 of Part 1 of Division 2 of Title 5 of the 
Government Code, to read: 

Article 13.5. Payment and Apportionment 
of Special Assessment Liens 

53938. As used in this article, "transaction" means 
negotiated purchase and sale, gift, or devise. 
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Comment. Section 53938 makes clear that the provisions of 
this article relating to "transactions" involve voluntary 
acquisitions of property and not eminent domain. 

53938.5. (a) If property acquired by a public entity in a 
transaction is encumbered by a lien that secures a special 
assessment or a bond representing the special assessment, 
except to the extent the lien is paid out of escrow or 
otherwise or is apportioned pursuant to the applicable 
statutory procedure, the lien continues to encumber the 
property acquired and is enforceable against the public 
entity that acquired the property. 

(b) If property acquired by a public entity by eminent 
domain is encumbered by a lien that secures a special 
assessment or a bond representing the special assessment, 
the lien shall be paid in the manner and to the extent 
provided in Section 1265.250 of the Code of Civil Procedure. 

Comment. Section 53938.5 is new. Subdivision (a) makes 
clear that even though a public entity has acquired property 
subject to a special assessment lien, the lien continues to burden 
the property. The lien is enforceable by foreclosure and 
enforcement of the judgment to the same extent as any other lien 
or judgment against a public entity. This provision does not apply 
to the extent the lien is paid, whether out of escrow or otherwise, 
or to the extent the lien is apportioned between buyer and seller 
pursuant to an applicable statutory procedure for segregation 
and apportionment of the lien. See, e.g., Section 53939; Sts. & Hy. 
Code §§ 6480-6488 (Improvement Act of 1911), 8730-8734 
(Improvement Bond Act of 1915), and 8740-8740.5 
(Improvement Bond Act of 1915). 

Subdivision (b) cross-refers to the relevant provisions of the 
Eminent Domain Law in the case of property subject to a special 
assessment lien on property taken by eminent domain. 

53939. If property acquired in a transaction is part of a 
larger parcel encumbered by a lien that secures a special 
assessment or a bond representing the special assessment 
and there is no applicable statutory procedure for 
segregation and apportionment of the lien, any party to the 
transaction may, within one year after completion of the 
transaction, apply to the superior court of the county in 
which the property or a portion thereof is located to, and 
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the court may, segregate and apportion the lien among the 
parties to the transaction. 

Comment. Section 53939 provides authority for court 
segregation and apportionment of assessment liens in the 
absence of an applicable statutory procedure. It applies 
regardless whether the person acquiring the property is a public 
entity or other person. 
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RECOMMENDATION 

relating to 

ASSIGNMENTS FOR THE BENEFIT OF CREDITORS 

An assignment for the benefit of creditors is a business 
liquidation device available as an alternative to bankruptcy. 
Its use is prevalent in the commercial credit community in 
the larger urban areas. Assignments are handled 
predominantly by large creditors' associations and by 
attorneys who specialize in the field. An assignment is most 
successful where there is cooperation among debtor, 
creditors, and assignee. l 

There is a statute that purports to govern assignments,2 
but the cases have upheld common law assignments not 
made pursuant to the statute.3 Statutory assignments are no 
longer made and common law assignments are now made 
exclusively. 4 

The Commission's investigation of common law 
assignments was prompted by reports of abuse,5 but the 
Commission has been informed by the major assignees in 
the state that they have received few, if any, complaints 
concerning the operation of assignments.6 The Commission 
has learned only of unverified isolated instances of 
problems; there does not appear to be widespread concern 
about or general dissatisfaction with the law among persons 
affected by assignments. 
1 See generally Shapiro, Assignment for the Benefit of Creditors, in California Remedies 

for Unsecured Creditors 429 (Cal. Cont. Ed. Bar 1957), and Greenfield, Alternatives 
to Bankruptcy for the Business Debtor, 51 L.A. Bar J. 135 (1975). 

I Civil Code §§ 3448-3473. 
3 See, e.g., Bumb v. Bennett, 51 Cal.2d 294, 333 P.2d 23 (1958); Brainard v. Fitzgerald, 3 

Cal.2d 157,44 P.2d 336 (1935). 
4 See, e.g., 1 B. Witkin, Summary of California Law Contracts § 729, at 609 (8th ed. 1973). 
5 See, e.g., Letters to the California Law Revision Commission from Sandor T. Boxer 

Oanuary 12, 1978) and Hal L. Coskey (March 23,1979) (on file in the Commission's 
office); see also Recommendation Re/ating to the Attachment Law: Effect of 
Bankruptcy Proceedings; Effect of CiJ:peral Assignments for the Benefit of Creditors, 
14 Cal. L. Revision Comm'n Reports 61, 63 (1977) ("The Commission plans to make 
a study of the law relating to general assignments for the benefit of creditors, 
particularly in light of reports of abuses under existing law."). 

6 The Commission's informants include the Credit Managers Associations of California, 
the San Francisco Board of Trade, the Credit Managers Association of Southern 
California, and David Blonder, Los Angeles lawyer. 

( 1121 ) 
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The major assignees have indicated to the Commission 
that although the law governing common law assignments 
has shortcomings,7 the present law is preferable to a 
regulatory scheme that may render assignments more 
expensive or less effective and thereby destroy their 
usefulness as an alternative to bankruptcy.8 A creditor who 
is dissatisfied with the operation of an assignment has the 
remedy of bankruptcy.9 

In view of this situation, the Commission has concluded 
that further legislation governing assignments is 
inadvisable. The existing statute, which is not used, should 
be repealed. 

The Commission's recommendation would be 
effectuated by enactment of the following measure: 

An act to amend Sections 7113.5 and 8657 of the Business 
and Professions Code, to repeal Title 3 (commencing with 
Section 3448) of Part 2 of Division 4 of the Civil Code, 
to amend Sections 690.60, 1204.5, and 1800 of the Code of 
Civil Procedure, to amend Section 12100 of the Financial 
Code, and to repeal Section 27292 of the Government Code, 
relating to assignments for the benefit of creditors. 

7 A number of shortcomings have been identified in the literature. See, e.g., California 
Debt Collection Manual § 3.42, at 135 (Cal. Cont. Ed. Bar 1978); H. Marsh, Creditors' 
Rights in California 282-85 (1962); Comment, Assignments for the Benefit of 
Creditors in California: A Proposed Revision of Inel1eetual Statutory Provisions, 6 
U.C.L.A. L. Rev. 573 (1959); Keatinge, Assignments for the Benefit of Creditors at 
California Law-Legal and Practical Aspects, 25 L.A. Bar Bull. 99 (1949); Comment, 
A Proposal for Strengthening the California Statute Concerning Assignments for the 
Benefit of Creditors, 36 Calif. L. Rev. 586 (1948). 

The problems have been alleviated somewhat by legislation in recent years. For 
example, under the Uniform Commercial Code, the assignee is deemed to be a lien 
creditor for the purposes of priority over unperfected security interests. Com. Code 
§ 9301. Attachment liens obtained prior to the assignment may be terminated. Code 
Civ. Proc. §§ 493.010-493.060; see also Recommendation Relating to Meet of New 
Bankruptcy Law on the Attachment Law, published as Appendix II, supra. See also 
Code Civ. Proc. § 1800 (giving assignee rights of trustee in bankruptcy to avoid 
preferences) . 

8 See, e.g., Letters to the California Law Revision Commission from Richard Kaufman 
(November 11, 1977) and David Blonder (March 22, 1979) (on file in the 
Commission's office). 

9 An assignment for the benefit of creditors is grounds for an involuntary case in 
bankruptcy and may be avoided by the trustee under the Bankruptcy Reform Act 
ofl978. See 11 U.S.c. §§ 303(h) (2) and 547 (b) (Pub. L. No. 95-598). See also 11 U.S.C. 
§ 543 (Pub. L. No. 95-598) (turnover of property held by assignee to trustee). 
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The people of the State of California do enact as follows: 

Business & Professions Code § 7113.5 (amended) 
SECTION 1. Section 7113.5 of the Business and 

Professions Code is amended to read: 
7113.5. The avoidance or settlement by a licensee for 

less than their full amount of the lawful obligations of such 
licensee incurred as a contractor, whether by (a) 
composition, arrangement, or reorganization with creditors 
under state law, (b) composition, arrangement, or 
reorganization with creditors under any agreement or 
understanding, (c) receivership as provided in Chapter 5 
(commencing at Section 564) of Title 7 of Part 2 of the Code 
of Civil Procedure, (d) #te tftftKiftg ef ftft ftssigfttfteftt fat: #te 
eeftefit ef eresiters ft5 tJrer!ises ift fftIe 3 (eetfttftefteiftg ttt 
Seetieft 3449t ef PtlH Q ef Di"lisieft " ef #te frl¥iI: Cese, W 
eetfttfteft lew assignment for the benefit of creditors, -ftt (e) 
trusteeship, or fgt (f) dissolution constitutes a cause for 
disciplinary action. 

This section shall not apply to an individual settlement of 
the obligation of a licensee by such licensee with a creditor 
which is not a part of or in connection with a settlement 
with other creditors of such licensee. 

No disciplinary action shall be commenced against a 
licensee for avoiding or settling in bankruptcy, or by 
composition, arrangement, or reorganization with creditors 
under federal law, the licensee's lawful obligations incurred 
as a contractor for less than the full amount of such 
obligations. 

Comment. Section 7113.5 is amended to delete the 
distinction between common law and statutory assignments. 
Former Civil Code Sections 3448 through 3473, which provided 
for statutory assignments, are not continued. See Comment 
thereto. 

Business & Professions Code § 8657 (amended) 
SEC. 2. Section 8657 of the Business and Professions 

Code is amended to read: 
8657. The appointment of a receiver of the property of 

a licensee as provided in Chapter 5 (commencing' with 
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Section 564) of Title 7 of Part 2 of the Code of Civil 
Procedure, or the making of an assignment for the benefit 
of creditors as pf'oviaea itt +HIe a (eoffiffieaeiag wHft 
Seetioa &\491- ef Pftt'.t Q ef Divisioa 4 ef #te QYil beae, 
constitutes a cause for disciplinary action. 

If a license is suspended or revoked upon the grounds set 
forth in this section, the registrar in his discretion may 
renew or reissue such license upon the condition that each 
contract undertaken by the licensee be separately covered 
by a bond or bonds conditioned upon the performance of, 
and the payment of labor and material required by, the 
contract. 

Comment. Section 8657 is amended to delete the reference 
to former Civil Code Sections 3448 through 3473, which provided 
for statutory assignments and are not continued. See Comment 
thereto. 

Civil Code §§ 3448-3473 (repealed) 
SEC. 3. Title 3 (commencing with Section 3448) of Part 

2 of Division 4 of the Civil Code is repealed. 
Comment. Former Sections 3448 through 3473, inclusive, of 

the Civil Code, which governed statutory assignments for the 
benefit of creditors, are not continued. Common law assignments 
for the benefit of creditors are used to the exclusion of statutory 
assignments. See, e.g., Shapiro, Assignment for the Benefit of 
Creditors § 1, in California Remedies for Unsecured Creditors 
429 (Cal. Cont. Ed. Bar 1957); 1 B. Witkin, Summary of California 
Law Contracts § 729, at 609 (8th ed. 1973); Keatinge, 
Assignments for the Benefit of Creditors at California 
Law-Legal and Practical Aspects, 25 L.A. Bar Bull. 99, 109 
(1949) . 

Code of Civil Procedure § 690.60 (amended) 
SEC. 4. Section 690.60 of the Code of Civil Procedure is 

amended to read: 
690.60. In any general assignment for the benefit of 

creditors (as defined in Section 493.010), wsetsef' eOffiffioa 
ffi.w et' otsef'wise, the assignor, if an individual, may choose 
to retain as exempt property either the property which is 
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otherwise exempt under this chapter and Title 5 
(commencing with Section 1237) of Part 4 of Division 2 of 
the Civil Code or, in the alternative, the following property: 

(a) The assignor's aggregate interest, not to exceed 
seven thousand five hundred dollars ($7,500) in value, in 
real property or personal property that the assignor or a 
dependent of the assignor uses as a residence, in a 
cooperative that owns property that the assignor or a 
dependent of the assignor uses as a residence, or in a burial 
plot for the assignor or a dependent of the assignor. 

(b) The assignor's interest, not to exceed one thousand 
two hundred dollars ($1,200) in value, in one motor vehicle. 

(c) The assignor's interest, not to exceed two hundred 
dollars ($200) in value in any particular item, in household 
furnishings, household goods, wearing apparel, appliances, 
books, animals, crops, or musical instruments, that are held 
primarily for the personal, family, or household use of the 
assignor or a dependent of the assignor. 

(d) The assignor's aggregate interest, not to exceed five 
hundred dollars ($500) in value, in jewelry held primarily 
for the personal, family, or household use of the assignor or 
a dependent of the assignor. 

(e) The assignor's aggregate interest, not to exceed in 
value four hundred dollars ($400) plus any unused amount 
of the exemption provided under subdivision (a), in any 
property. 

(f) The assignor's aggregate interest, not to exceed 
seven hundred fifty dollars ($750) in value, in any 
implements, professional books, or tools, of the trade of the 
assignor or the trade of a dependent of the assignor. 

(g) Any unmatured life insurance contract owned by the 
assignor, other than a credit life insurance contract. 

(h) The assignor's aggregate interest, not to exceed in 
value four thousand dollars ($4,000) in any accrued 
dividend or interest under, or loan value of, any unmatured 
life insurance contract owned by the assignor under which 
the insured is the assignor or an individual of whom the 
assignor is a dependent. 

(i) Professionally prescribed health aids for the assignor 
or a dependent of the assignor. 
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(j) The assignor's right to receive-
(1) A social security benefit, unemployment 

compensation, or a local public assistance benefit; 
(2) A veterans' benefit; 
(3) A disability, illness, or unemployment benefit; 
(4) Alimony, support, or separate maintenance, to the 

extent reasonably necessary for the support of the assignor 
and any dependent of the assignor; 

(5) A payment under a stock bonus, pension, profit 
sharing, annuity, or similar plan or contract on account of 
illness, disability, death, age, or length of service, to the 
extent reasonably necessary for the support of the assignor 
and any dependent of the assignor, unless-

(i) Such plan or contract was established by or under the 
auspices of an employer of which the assignor was a partner, 
officer, director or controlling person at the time the 
assignor's rights under such plan or contract arose; 

(ii) Such payment is on account of age or length of 
service; and 

(iii) Such plan or contract does not qualify under Section 
401 (a), 403 (a), 403 (b), 408, or 409 of the Internal Revenue 
Code of 1954 (26 U.S.c. 401 (a), 403 (a), 403 (b), 408, or 409). 

(k) The assignor's right to receive, or property that is 
traceable to-

(1) An award under a crime victim's reparation law; 
(2) A payment on account of the wrongful death of an 

individual of whom the assignor was a dependent, to the 
extent reasonably necessary for the support of the assignor 
and any dependent of the assignor; 

(3) A payment under a life insurance contract that 
insured the life of an individual of whom the assignor was 
a dependent on the date of such individual's death, to the 
extent reasonably necessary for the support of the assignor 
and any dependent of the assignor; 

(4) A payment, not to exceed seven thousand five 
hundred dollars ($7,500), on account of personal bodily 
injury, as compensation for pain and suffering or actual 
pecuniary loss (other than loss of future earnings), of the 
assignor or an individual of 'whom the assignor is a 
dependent; or 
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(5) A payment in compensation of loss of future earnings 
of the assignor or an individual of whom the assignor is or 
was a dependent, to the extent reasonably necessary for the 
support of the assignor and any dependent of the assignor. 

In this section, "dependent" includes spouse, whether or 
not actually dependent, "assignor" means each spouse, if 
the assignment is made by a married couple, and "value" 
means fair market value as of the date of the making of the 
assignment. 

Comment. Section 690.60 is' amended to delete the 
distinction between general assignments at common law "or 
otherwise." Former Civil Code Sections 3448 through 3473, 
which prescribed a general assignment other than at common 
law, are not continued. See Comment thereto. 

Code of Civil Procedure § 1204.5 (amended) 
SEC. 5. Section 1204.5 of the Code of Civil Procedure is 

amended to read: 
1204.5. In any general assignment for the benefit of 

creditors, wsetsel eefftffteH Htw at' etselwise, the following 
claims shall have priority, subordinate to the priorities for 
labor claims under Section 1204, but prior to all other 
unsecured claims: allowed unsecured claims of individuals, 
to the extent of nine hundred dollars ($900) for each such 
individual, ansmg from the deposit, before the 
commencement of the case, of money in connection with 
the purchase, lease, or rental of property, or the purchase 
of services, for the personal, family, or household use of such 
individuals, that were not delivered or provided. The 
priority granted by this section shall be subordinate to that 
granted by Sections 18933 and 26312 of the Revenue and 
Taxation Code. 

Comment. Section 1204.5 is amended to delete the 
distinction between general assignments at common law "or 
otherwise." Former Civil Code Sections 3448 through 3473, 
which prescribed a general assignment other than at common 
law, are not continued. See Comment thereto. 
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Code of Civil Procedure § 1800 (amended) 
SEC. 6. Section 1800 of the Code of Civil Procedure is 

amended to read: 
1800. (a) In this section: 
(1) The term "insolvent" means: 
(A) With reference to a person other than a partnership, 

a financial condition such that the sum of such person's 
debts is greater than all of such person's property, at a fair 
valuation, exclusive of: 

(i) Property transferred, concealed, or removed with 
intent to hinder, delay, or defraud such person's creditors; 
and 

(ii) Property that may be exempted from property of 
the estate under Chapter 1 (commencing with Section 681) 
of Title 9 of Part 2; and 

(B) With reference to a partnership, financial condition 
such that the sum of such partnership's debts are greater 
than the aggregate of, at a fair valuation-

(i) All of such partnership's property, exclusive of 
property of the kind specified in subparagraph (A) (i); and 

(ii) The sum of the excess of the value of each general 
partner's separate property, exclusive of property of the 
kind specified in subparagraph (A) (ii), over such partner's 
separate debts. 

(2) The term "inventory" means personal property 
leased or furnished, held for sale or lease, or to be furnished 
under a contract for service, raw materials, work in process, 
or materials used or consumed in a business, including farm 
products such as crops or livestock, held for sale or lease. 

(3) The term "judicial lien" means a lien obtained by 
judgment, levy, sequestration, or other legal or equitable 
process or proceeding. 

(4) The term "new value" means money or money's 
worth in goods, services, or new credit, or release by a 
transferee of property previously transferred to such 
transferee in a transaction that is neither void nor voidable 
by the assignor or the assignee under any applicable law, 
but does not include an obligation substituted for an 
existing obligation. 
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(5) The term "receivable" means a right to payment, 
whether or not such right has been earned by performance. 

(6) The term "security agreement" means an 
agreement that creates or provides for a security interest. 

(7) The term "security interest" means a lien created by 
an agreement. 

(8) The term "statutory lien" means a lien arising solely 
by force of a statute on specified circumstances or 
conditions, or lien of distress for rent, whether or not 
statutory, but does not include security interest or judicial 
lien, whether or not such interest or lien is provided by or 
is dependent on a statute and whether or not such interest 
or lien is made fully effective by statute. 

(9) The term "transfer" means every mode, direct or 
indirect, absolute or conditional, voluntary or involuntary, 
or disposing of or parting with property or with an interest 
in property, including retention of title as a security 
interest. 

(b) Except as provided in subdivision (c), the assignee of 
any general assignment for the benefit of creditors (as 
defined in Section 493.010); 'lihether eeffiffieft law 6t' 

ethepwise, may recover any transfer of property of the 
assignor: 

(1) To or for the benefit of a creditor; 
(2) For or on account of an antecedent debt owed by the 

assignor before such transfer was made; 
(3) Made while the assignor was insolvent; 
(4) Made on or within 90 days before the date of the 

making of the assignment; and 
(5) That enables such creditor to receive more than 

another creditor of the same class. 
( c) The assignee may not recover under this section a 

transfer: 
(1) To the extent that such.transfer was: 
(A) Intended by the assignor and the creditor to or for 

whose benefit such transfer was made to be a 
contemporaneous exchange for new value given to the 
assignor; and 

(B) In fact a substantially contemporaneous exchange; 
(2) To the extent that such transfer was: 

5C-79718 
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(A) In payment of a debt incurred in the ordinary course 
of business or financial affairs of the assignor and the 
transferee; 

(B) Made not later than 45 days after such debt was 
incurred; 

(C) Made in the ordinary course of business or financial 
affairs of the assignor and the transferee; and 

(D) Made according to ordinary business terms; 
(3) Of a security interest in property acquired by the 

assignor: 
(A) To the extent such security interest secures new 

value that was: 
(i) Given at or after the signing of a security agreement 

that contains a description of such property as collateral; 
(ii) Given by or on behalf of the secured party under 

such agreement; 
(iii) Given to enable the assignor to acquire such 

property; and 
(iv) In fact used by the assignor to acquire such 

property; and 
(B) That is perfected within 10 days after such security 

interest attaches; 
(4) To or for the benefit of a creditor, to the extent that, 

after such transfer, such creditor gave new value to or for 
the benefit of the assignor: 

(A) Not secured by an otherwise unavoidable security 
interest; and 

(B) On account of which new value the assignor did not 
make an otherwise unavoidable transfer to or for the 
benefit of such creditor; 

(5) Of a perfected security interest in inventory or a 
receivable or the proceeds of either, except to the extent 
that the aggregate of all such transfers to the transferee 
caused a reduction, as of the date of the making of the 
assignment and to the prejudice-of other creditors holding 
unsecured claims, of any amount by which the debt secured 
by such security interest exceeded the value of all security 
interest for such debt on the later of: 

(A) Ninety days before the date of the making of the 
assignment; and 
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(B) The date on which new value was first given under 
the security agreement creating such security interest; or 

(6) That is the fixing of a statutory lien. 
(d) An assignee of any general assignment for the 

benefit of creditors (as defined in Section 493.0l0), Y/itetiter 
eefftffteft!ltlwat' etitet" .... ise, may avoid a transfer of property 
of the assignor transferred to secure reimbursement of a 
surety that furnished a bond or other obligation to dissolve 
a judicial lien that would have been avoidable by the 
assignee under subdivision (b) of this section. The liability 
of such surety under such bond or obligation shall be 
discharged to the extent of the value of such property 
recovered by the assignee or the amount paid to the 
assignee. 

(e) (1) For the purposes of this section: 
(A) A transfer of real property other than fixtures, but 

including the interest of a seller or purchaser under a 
contract for the sale of real property, is perfected when a 
bona fide purchaser of such property from the debtor 
against whom applicable law permits such transfer to be 
perfected cannot acquire an interest that is superior to the 
interest of the transferee; and 

(B) A transfer of a fixture or property other than real 
property is perfected when a creditor on a simple contract 
cannot acquire a judicial lien that is superior to the interest 
of the transferee. 

(2) For the purposes of this section, except as provided 
in paragraph (3), a transfer is made: 

(A) At the time such transfer takes effect between the 
transferor and the transferee, if such transfer is perfected 
at, or within 10 days after, such time; 

(B) At the time such transfer is perfected, if such 
transfer is perfected after such 10 days; or 

(C) Immediately before the date of the making of the 
assignmenfIf such transfer is not perfected at the later of: 

(i) The making of the assignment; and 
(ii) Ten days after such transfer takes effect between the 

transferor and the transferee. 
(3) For the purposes of this section, a transfer is not 

made until the assignor has acquired rights in the property 
transferred. 
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(f) For the purposes of this section, the assignor is 
presumed to have been insolvent on and during the 90 days 
immediately preceding the date of the making of the 
assignment. 

(g) An action by an assignee under this section must be 
commenced within one year after the making of the 
assignment. 

Comment. Section 1800 is amended to delete the distinction 
between general assignments at common law "or otherwise." 
Former Civil Code Sections 3448 through 3473, which prescribed 
a general assignment other than at common law, are not 
continued. See Comment thereto. 

Financial Code § 12100 (amended) 
SEC. 7. Section 12100 of the Financial Code, as 

amended by Section 6.5 of Chapter 1347 of the Statutes of 
1978, is amended to read: 

12100. The provisions of this division do not apply to any 
of the following: 

(a) Persons or their authorized agents doing business 
under license and authority of the Superintendent of Banks 
of the State of California, or under any law of this state or 
of the United States relating to banks, trust companies, 
building or savings and loan associations, industrial loan 
companies, personal property brokers, credit unions, title 
insurance companies or underwritten title companies (as 
defined in Section 12402 of the Insurance Code), escrow 
agents subject to Division 6 of the Financial Code, or 
California small loan companies. 

(b) (1) Any person which is licensed under Chapter 14A 
(commencing with Section 1851) of Division 1 of this code 
or any agent of such person when selling any travelers 
check (as defined in Section 1852 of this code) which is 
issued by such person. 

(2) Any person which is licensed under Division 16 
(commencing with Section 33(00) of this code or any agent 
of such person, when selling any payment instrument (as 
defined in Section 33059 of this code) which is issued by 
such person. 
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(c) The services of a person licensed to practice law in 
this state, when such person renders services in the course 
of his practice as an attorney at law, and the fees and 
disbursements of such person whether paid by the debtor 
or other person, are not charges or costs and expenses 
regulated by or subject to the limitations of this chapter; 
provided, such fees and disbursements shall not be shared, 
directly or indirectly with the prorater, check seller or 
casher. 

(d) Any transaction in which money or other property is 
paid to a "joint control agent" for dispersal or use in 
payment of the cost of labor, materials, services, permits, 
fees, or other items of expense incurred in construction of 
improvements upon real property. 

(e) A merchant-owned credit or creditors association, or 
a member-owned or member-controlled or -directed 
association whose principal functions is that of servicing the 
community as a reporting agency. 

(f) Any person licensed under Chapter 1 of Part 6, 
Division 2 of the Labor Code, when acting in any capacity 
for which he is licensed under such part. 

(g) Any person licensed under Part 1, Division 4, of the 
Business and Professions Code, when acting in any capacity 
for which he is licensed under that part. 

(h) A e6fftfft6fl lew eP stat\:lt6ry An assignment for the 
benefit of creditors or the operation or liquidation of 
property or a business enterprise under supervision of a 
creditor's committee. 

(i) The services of a person licensed as a certified public 
accountant or a public accountant in this state, when such 
person renders services in a course of his practice as a 
certified public accountant or a public accountant, and the 
fees and disbursements of such person whether paid by the 
debtor or other person, are· not charges or costs and 
expenses regulated by or subjeet to the limitations of this 
chapter; provided, such fees and disbursements shall not be 
shared, directly or indirectly, with the prorater, check seller 
or casher. 

U) Nonprofit community service organizations that are 
subject to the Nonprofit Public Benefit Corporation Law 
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(Part 2 (commencing with Section 5110) of Division 2 of 
Title 1 of the Corporations Code) or are subject to the 
Nonprofit Mutual Benefit Corporation Law (Part 3 
(commencing with Section 7110) of Division 2 of Title 1 of 
the Corporations Code) and whose membership consists 
exclusively of retailers, lenders in the consumer credit field, 
educators, attorneys, social service organizations, 
employers or employees organizations, and related groups, 
if the principal functions of such organizations are: (1) 
consumer credit education; (2) counseling on consumer 
credit problems and family budgets; and (3) arranging, and 
in certain cases administering, debt settlement plans, for 
which a charge for administrative services only may be 
made of 5 percent of the money disbursed monthly, or ten 
dollars ($10) per month, whichever is the lesser, to offset 
expenses; provided essential records are kept in accordance 
with sound accounting practices, consumer funds are 
banked in a trust account and appropriate fidelity bond and 
insurance are maintained, that reports are made to debtors, 
and independent audits made; and further provided, 
however, that this subdivision shall exempt such 
organizations from this division only with respect to those 
activities described in Section 12002.1 and not with respect 
to those activities described in Section 12002. 

(k) Any person licensed under Article 3 (commencing 
with Section 1800) of Chapter 14 of Division 1 or any agent 
of such person, when selling any check or draft which is 
drawn by such person and which is of the type described in 
subdivision (b) of Section 1800.5. 

(I) Any group of banks each of which is organized under 
the laws of a nation other than the United States and one 
or more of which are licensed by the Superintendent of 
Banks of the State of California under Article 1 
(commencing with Section 1750), Chapter 14, Division 1, or 
any agent of such group, when selling any foreign currency 
travelers check (as defined in Section 1852) issued by such 
group, provided that each bank which is a member of the 
group is jointly and severally liable to pay such foreign 
currency travelers check. 
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(m) Any transaction of the type described in Section 
1854.1. 

Comment. Section 12100 is amended to delete the distinction 
between common law and statutory assignments. Former Civil 
Code Sections 3448 through 3473, which provided for statutory 
assignments, are not continued. See Comment thereto. 

Government Code § 27292 (repealed) 
SEC. 8. Section 27292 of the Government Code is 

repealed. 
97999. Trttftsfers ef f>ref>crty 1ft a-ttSt fer tfte ecacftt ef 

crcaiters ftt'l6 trttasfers at" Iiefts eft f>ref>crty By wtty ef 
fftertgttgc sMa Be rcceraca 1ft tfte etlSeS sf>cciftca 1ft tfte 
fttIes eft tfte sf>ccittl rcltttiea ef ace tel' ftt'l6 crcmter ftt'l6 tfte 
cftttf)tcr eft fftertgttgcs, rcsf>ccti¥cly, ef tfte Q¥tl Ceac. 

Comment. Former Section 27292 is not continued. The 
reference to recordation of transfers in trust for the benefit of 
creditors is made obsolete by the repeal of Civil Code Section 
3463, which required recordation. The reference to recordation 
of transfers or liens on property by way of mortgage is 
unnecessary; general provisions provide for recordation. See, 
e.g., Section 27280 (recordation of instrument affecting title to or 
possession of real property); Civil Code § 1169 (instruments 
entitled to be recorded must be recorded). 
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The Law Revision Commission was authorized by Resolution 
Chapter 65 of the Statutes of 1978 to study whether the law 
relating to the abandonment or vacation of public streets and 
highways by cities, counties, and the state should be revised. The 
Commission herewith submits its recommendation to 
consolidate the existing abandonment and vacation procedures 
into a single uniform statute. 
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RECOMMENDATION 

relating to 

VACATION OF PUBLIC STREETS, HIGHWAYS, 
AND SERVICE EASEMENTS 

The statutes providing procedures for abandoning and 
vacating public streets and highways are found in a number 
of places in the Streets and Highways Code. l One statute 
governs abandonment and vacation of city streets and a 
parallel but separate statute governs county highways, 
while a third provides summary vacation procedures for 
state highways.2 A similar statute in the Government Code 
provides for abandoning and vacating public service 
easements.3 T};lese provisions, while generally comparable; 
display unnecessary inconsistencies and divergencies. 

The Commission recommends that the various 
abandonment and vacation provisions be repealed and be 
replaced by a single general statute governing vacation of 
all public streets, highways, and service easements. This will 
reduce the bulk of the statutes by about one third while 
providing a clear, uniform, and comprehensive procedure. 

The Commission also recommends that, where an offer of 
dedication of property for a right of way has been made to 
a local agency pursuant to the Subdivision Map Act4 or 
general laws but the offer of dedication has not been 
accepted, the local agency may terminate the offer by 
summary vacation proceedings. This would change existing 
law, which requires ordinary vacation proceedings. 

Four general rules have been followed in preparing the 
recommended legislation: 

(1) Only technical and minor substantive changes in the 
basic vacation procedures have been made. 

(2) Where two related provisions conflict, that which 

1 See, e.g., Sts. & Hy. Code §§ 100.2, 100.23 (freeway interceptions); 835-838 
(abandonment and vacation of state highways); 954-960.5 (county highways); 
1930·1934 (summary vacation of city streets); 8300-8374 (Street Vacation Act of 1941). 

2 Compare Sts. & Hy. Code H 954-960.5 (county highways) with H 8300-8374 (city 
streets) and §§ 835-838 (state highways). 

3 Gov't Code §§ 50430-50445 (Public Service Easements Vacation Law). 
4 Gov't Code § 66477.2. 
5 Gov't Code § 7050. 

( 1141 ) 
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appears most consistent with the general scheme of the 
statute has been selected. 

(3) Where a problem is addressed by one statute but not 
by others, the statute addressing the problem has been 
preserved. 

(4) Where statutes are similar but are differently 
worded, the language of the more recently enacted statute 
has been preferred. 

The Commission's recommendation would be 
effectuated by enactment of the following measure: 

An act to repeal Sections 812 and 812.5 of the Civil Code, 
to amend Sections 7050 and 66477.2 of, and to repeal Article 
5 (commencing with Section 50430) of Chapter 2 of Part 1 
of Division 1 of Title 5 of, the Government Code, and to 
amend Sections 73, 954, 954.5, and 960.5 of, to repeal and add 
Part 3 (commencing with Section 8300) to Division 9 of, to 
repeal Sections 72, 72.5,100.23,955,956,956.8,957,957.5,958, 
959,959.1,960,960.1,960.2,960.3, and 960.4 of, and to repeal 
Chapter 5 (commencing with Section 835) of Division 1 and 
Chapter 5 (commencing with Section 1930) of Division 2.5 
of, the Streets and Highways Code, relating to vacation of 
public streets, highways, and service easements. 

The people of the State of California do enact as follows: 

PROPOSED PUBLIC STREETS, HIGHWAYS, AND 
SERVICE EASEMENTS VACATION LAW 

Streets & Highways Code §§ 8300-8363 (added) 
SECTION 1. Part 3 (commencing with Section 8300) is 

added to Division 9 of the Streets and Highways Code, to 
read: 
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PART 3. PUBLIC STREETS, HIGHWAYS, AND 
SERVICE EASEMENTS VACATION LAW 

1143 

CHAPTER 1. SHORT TITLE AND DEFINITIONS 

§ 8300. Short title 
8300. This part may be cited as the Public Streets, 

Highways, and Service Easements Vacation Law. 
Comment. Section 8300 supersedes former Section 8300 

(Street Vacation Act of 1941) and former Government Code 
Section 50430 (Public Service Easements Vacation Law). 

§ 8301. Application of definitions 
8301. Unless the provision or context otherwise 

requires, the .. definitions in this chapter govern the 
construction of this part. 

Comment. Section 8301 makes clear that this chapter 
provides special definitions applicable only to this part. For other 
definitions and rules of construction applicable to this part, see 
Sections 1-29. See also Section 8345 ("public body" defined). 

§ 8302. Adoption of resolution 
8302. "Adoption" of a resolution includes passage or 

enactment of a resolution. 
Comment. Section 8302 relates to adoption of an ordinance as 

well as a resolution. See Section 8307 ("resolution" includes 
ordinance) . 

§ 8303. Clerk 
8303. "Clerk" includes a person or officer who is clerk 

of a legislative body. 
Comment. Section 8303 continues the substance of former 

Section 8303 (city streets) and former Government Code Section 
50432 (a) (public service easements). 

§ 8304. Legislative body 
8304. "Legislative body" means: 
(a) In the case of a county or city and county, the board 

of supervisors. 
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(b) In the case of a city, the city council or other body 
which by law is the legislative body of the government of 
the city. 

(c) In the case of the California Transportation 
Commission, the commission. 

Comment. Section 8304 continues the substance of former 
Section 8302 (city streets) and broadens it to include the county 
board of supervisors and the California Transportation 
Commission. See also Gov't Code § 50002 (legislative body 
defined) . 

~ 8305. Local agency 
8305. "Local agency" means county, city, or city and 

county. 
Comment. Section 8305 is drawn from Government Code 

Section 50001 (local agency defined). 

~ 8305.5. Public entity 
8305.5. "Public entity" means local agency or the 

California Transportation Commission. 
Comment. Section 8305.5 is new. 

~ 8306. Public service easement 
8306. "Public service easement" includes all or part of 

or any right in: 
(a) A right of way, easement, or use restriction acquired 

for public use by dedication or otherwise for sewers, 
pipelines, polelines, electrical transmission and 
communication lines, pathways, storm drains, drainage, 
canal, water transmission lines, light and air, and other 
limited use public easements other than for street or 
highway purposes. 

(b) An easement or right of a type described in Section 
8340. 

Comment. Subdivision (a) of Section 8306 continues the 
substance of former Government Code Section 50432 (c) (public 
service easement), making clear that water transmission lines 
and other limited use public easements are included within the 
meaning of public service easements, as are use restrictions for 
such purposes. A public service easement acquired for public use 
by dedication may be dedicated or purportedly dedicated for 
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public use by a plat or map HIed or recorded in the office of the 
county recorder. 

Subdivision (b) is new. It is intended to enable use of standard 
vacation procedures for easements and rights of way reserved 
and excepted pursuant to Article 1 (commencing with Section 
8340) (reservation of easements) of Chapter 5. 

§ 8307. Resolution 
8307. "Resolution" includes ordinance. 
Comment. Section 8307 supersedes former Section 8305 

(ordinance includes resolution). 

§ 8308. Street; highway 
8308. "Street" and "highway" include all or part of or 

any right in a state highway or other public highway, road, 
street, avenue, alley, lane, drive, way, place, court, trail, or 
other public right of way or easement, or purported public 
street or highway, and rights connected therewith, 
including but not limited to restrictions of access or 
abutters' rights, sloping easements, or other incidents to a 
street or highway. 

Comment. Section 8308 continues the substance of former 
Section 8304 (city streets) and the provisions of Section 960.5 
insofar as the provisions of Section 960.5 related to abandonment 
of county highways, and broadens them to include rights that are 
incidental to or immediately next to a street or highway. 

§ 8309. Vacation 
8309. "Vacation" is the complete or partial 

abandonment or termination of the public right to use a 
street or highway or public service easement. 

Comment. Section 8309 continues the substance of former 
Section 8306 (city streets) and former Government Code Section 
50432 (b) (public service easements) and broadens them to 
include county highways and state highways. 
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CHAPTER 2. GENERAL PROVISIONS 

§ 8310. Liberal construction 
83lO. This part shall be liberally construed in order to 

effectuate its purposes. 
Comment. Section 8310 continues former Section 8301 (city 

streets) . 

§ 8311. Alternative procedure 
8311. (a) The procedures provided in this part are 

alternative procedures for vacating streets, highways, and 
public service easements. The authority granted in this part 
is alternative to any other authority provided by law to 
public entities. 

(b) The provisions of this part do not apply to or affect 
any other provision of this code. If proceedings are 
commenced under this part, the provisions of this part, and 
no other provisions of this code, apply to the proceedings. 

Comment. Section 8311 continues the substance of the first 
two paragraphs of former Section 8308 (city streets) and former 
Government Code Section 50431 (public service easements) and 
broadens them to include county highways and state highways. 
This part is not the exclusive means by which a public entity may 
close a street or highway. See, e.g., Sections 100.2, 941.2, 1801 
(closure at freeway interception); but see Section 8332 (vacation 
in connection with closure at freeway interception). See also 
Section 942.5 (closure of county highway). 

§ 8312. Allocation of authority between city and 
county 

8312. Except as provided in Section 8315, pursuant to 
this part, a city legislative body may vacate all or part of a 
street, highway, or public service easement within the city 
and a board of supervisors may vacate all or part of a street, 
highway, or public service easement within the county but 
outside a city. 

Comment. Section 8312 continues the substance of former 
Section 8320 (city streets) and the first paragraph of former 
Government Code Section 50436 (public service easements) and 
broadens them to include county highways. A state highway may 
not be vacated except by the California Transportation 
Commission. See Section 8315. 



VACATION OF STREETS 1147 

§ 8313. Applicability of general or master plan 
8313. If the proposed vacation of a street, highway, or 

public service easement is within an area for which a 
general or master plan is adopted by a local agency, the 
legislative body of the public entity shall consider the 
general or master plan prior to vacating the street, 
highway, or public service easement. The legislative body 
may submit the proposed vacation to the local planning 
commission or planning agency and give the commission or 
agency an opportunity to report upon the proposed 
vacation. 

Comment. Section 8313 supersedes former Government 
Code Section 50435 (public service easements) which required 
submission of the proposed vacation to the planning commission. 

§ 8314. Limitation where right of way useful as 
nonmotorized transportation facility 

8314. A street, highway, or public service easement shall 
not be vacated pursuant to this part except in compliance 
with Section 238l. 

Comment. Section 8314 makes clear that a right of way may 
not be vacated unless the legislative body determines that the 
right of way is not useful as a nonmotorized transportation 
facility. See Section 2381. 

§ 8315. Limitation on vacation of state highway 
8315. A state highway may be vacated under this part 

only by the commission. 
Comment. Section 8315 supersedes the last sentence of 

former Section 8308 (city streets), which appeared to permit 
vacation of a state highway by a city. A state highway may be 
vacated only by the California Transportation Commission 
pursuant to Section 8330.5. 

§ 8316. Combined proceedings 
8316. One or more streets, highways, and public service 

easements, whether or not contiguous, may be included 
and vacated in the same proceeding. 

Comment. Section 8316 continues the substance of the 
second paragraph of former Section 8322 (city streets) and the 
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second paragraph of former Government Code Section 50436 
(public service easements) and broadens them to include county 
highways and state highways. 

§ 8317. Proof of publication and posting 
8317. (a) Proof of publication of a notice shall be made 

by affidavit, pursuant to the Code of Civil Procedure. Proof 
of the posting of a notice shall be made by affidavit of the 
person posting it, reciting the facts of the posting. 

(b) An officer required to have any notice published or 
posted shall file the affidavit in his or her office. Failure to 
do so does not invalidate proceedings under this part. An 
affidavit so filed is prima facie evidence of the facts stated 
in it. 

Comment. Section 8317 continues the substance of former 
Section 8307 (city streets) and former Government Code Section 
50433 (public service easements) and broadens them to include 
county highways. 

CHAPTER 3. GENERAL VACATION PROCEDURE 

§ 8320. Resolution of intention 
8320. (a) The legislative body of a local agency may 

initiate a proceeding under this chapter by adopting a 
resolution of intention to vacate, which may be upon its 
own initiative or upon a petition or request of an interested 
person. 

(b) The resolution of intention shall include all of the 
following: 

(1) A declaration of the intention of the legislative body 
to vacate. 

(2) A statement that the vacation proceeding is 
conducted under this chapter. 

(3) A description of the general location and extent of 
the street, highway, or public service easement to be 
vacated and a reference to a map or plan which shows the 
portion or area to be vacated on file in the office of the local 
agency. In the case of a street or highway, the description 
shall include its lawful or official name or the name by 
which it is commonly known. In the case of a public service 
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easement, the description shall identify it with common 
certainty. 

(4) The date, hour, and place for hearing all persons 
interested in the proposed vacation. The date shall be not 
less than 15 days from the adoption of the resolution. 

(C) The resolution of intention shall be published or 
posted in the manner prescribed for the publication and 
posting of resolutions of the legislative body. The 
publication or posting of the resolution of intention shall be 
in addition to any publication of notice of hearing required 
by Section 8322 and the posting of notice of vacation 
required by Section 8323. 

Comment. Subdivision (a) of Section 8320 indicates that a 
proceeding may be initiated by resolution. For initiating a 
proceeding upon petition, see Section 8321. Paragraphs (1) and 
(2) of subdivision (b) continue the substance of former Sections 
956.8 (county highways) and 8321 (city streets) and former 
Government Code Section 50437 (public service easements). 
The remainder of subdivision (b) and subdivision (c) continue 
the substance of the first portion of the first paragraph of former 
Section 8322 (city streets) and former Government Code Section 
50438 (public service easements) and broaden them to include 
county highways. 

§ 8321. Requirement of proceedings upon petition 
8321. (a) Ten or more freeholders may petition the 

board of supervisors to vacate a street or highway under this 
chapter. At least two of the petitioners shall be residents of 
the road district in which some part of the street or highway 
proposed to be vacated is situated and be taxable therein for 
street or highway purposes. 

(b) Five or more freeholders may petition the board of 
supervisors to vacate a public service easement under this 
chapter. At least one of the petitioners shall be a resident 
of the township in which the public service easement 
proposed to be vacated is situated. 

( c) The residence address of each petitioner shall be set 
forth in the petition. 

(d) The board of supervisors may require the person 
filing the petition to deposit an amount reasonably 
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sufficient to defray the expenses of investigations, mailings, 
publications, and postings under this chapter. The deposit 
shall be made with the county officer designated by the 
board. Upon completion of the proceedings, any unused 
portion of the deposit shall be refunded to the person who 
filed the petition. If the costs exceed the deposit, the county 
shall bear the excess costs. 

(e) Upon the filing of a petition and the making of the 
deposit, if any, required under this section, the board of 
supervisors, by order, shall fix the date, hour, and place of 
the hearing on the petition. At least two weeks before the 
day set for the hearing, the clerk of the board shall mail a 
notice of the date, hour, and place of the hearing to each of 
the petitioners at the address set forth in the petition. 

(f) Nothing in this section affects the right of a legislative 
body to initiate a proceeding under this chapter upon its 
own initiative or upon petition or request of an interested 
person or prevents the board of supervisors from vacating 
a street, highway, or public service easement without 
charging costs if the board determines it is in the public 
interest to do so. 

Comment. Subdivision (a) of Section 8321 continues the 
substance of former Section 957 (county highways). Subdivision 
(b) continues the substance of former Government Code Section 
50439 (public service easements). Subdivision (c) is included to 
permit compliance with the mailing requirement of subdivision 
(e). Subdivisions (d) and (f) continue the substance of former 
Section 957.5 (county highways) and broaden it to include public 
service easements. The first sentence of subdivision (e) is drawn 
from provisions of former Section 958 (county highways) and 
former Government Code Section 50440 (public service 
easements). The second sentence of subdivision (e) is new. 

§ 8322. Publication of notice of hearing 
8322. (a) Except as provided in subdivisions (b) and 

(c) , notice of the date, hour, and place of the hearing on the 
resolution of intention or petition to vacate shall be 
published for at least two successive weeks prior to the 
hearing in a daily, semiweekly, or weekly newspaper 
published and circulated in the local agency conducting the 
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proceeding and which is selected by the legislative body for 
that purpose or by the clerk or other officer responsible for 
the publication where the legislative body has not selected 
any newspaper for that purpose. 

(b) If the proceeding is conducted by a city and there is 
no daily, semiweekly, or weekly newspaper published and 
circulated in the city, the notice shall be published in some 
newspaper published in the county in which such city is 
located. 

(c) Notice need not be published under this section in 
either of the following cases: 

(1) Where the resolution of intention is published in a 
newspaper pursuant to subdivision (c) of Section 8320. 

(2) Where there is no daily, semiweekly, or weekly 
newspaper published and circulating in the county in 
which the local agency conducting the proceeding is 
located. 

Comment. Section 8322 is adapted from Section 5061 (The 
Improvement Act of 1911) and supersedes portions of former 
Section 958 (county highways) and Government Code Section 
50440 (public service easements) and broadens the publication 
requirement to include city streets. 

§ 8323. Posting notice of vacation 
8323. (a) At least two weeks before the day set for the 

hearing, the legislative body shall post conspicuously 
notices of vacation along the line of the street, highway, or 
public service easement proposed to be vacated. The 
notices shall be posted not more than 300 feet apart but at 
least three notices shall be posted. If the line of the street, 
highway, or public service easement proposed to be 
vacated exceeds one mile in length, the legislative body 
may, in lieu of posting not more than 300 feet apart, post 
notices at each intersection of the street, highway, or public 
service easement to be vacated with another street or 
highway and at one point approximately midway between 
each intersection, but at least three notices shall be posted. 

(b) The notices shall state the day, hour, and place of 
hearing and shall refer to the adoption of the resolution of 
intention or to the filing of the petition. 
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(c) The notices shall describe the street, highway, or 
public service easement proposed to be vacated. In the case 
of a street or highway, the description shall include its 
lawful or official name or the name by which it is commonly 
known. In the case of a public service easement, the 
description shall identify it with common certainty. A map 
or plan showing the location of the street, highway, or 
public easement proposed to be vacated is sufficient 
compliance with this subdivision. 

Comment. Section 8323 is based on and supersedes a portion 
of former Section 955 (county highways), a portion of the third 
sentence of former Section 958 (county highways), the last 
portion of the first paragraph of former Section 8322 (city 
streets), and former Government Code Section 50441 (public 
service easements). The last sentence of subdivision (c) is new. 

§ 8324. Hearing; resolution of vacation 
8324. (a) At the hearing, the legislative body shall hear 

the evidence offered by persons interested. 
(b) If the legislative body finds, from all the evidence 

submitted, that the street, highway, or public service 
easement described in the resolution of intention or 
petition is unnecessary for present or prospective public 
use, the legislative body may adopt a resolution vacating 
the street, highway, or public service easement. The 
resolution of vacation may provide that the vacation occurs 
only after conditions required by the legislative body have 
been satisfied and may instruct the clerk that the resolution 
of vacation not be recorded until the conditions have been 
satisfied. 

Comment. Section 8324 continues the substance of the first 
two sentences of former Sections 956 (county highways), 959 
(county highways), and 8323 (city streets) and former 
Government Code Section 50442 (public service easements), 
with the addition of language to make clear that the legislative 
body may impose conditions for vacation. 
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§ 8325. Recordation of resolution 
8325. (a) The clerk shall cause a certified copy of the 

resolution of vacation, attested by the clerk under seal, to 
be recorded without acknowledgment, certificate of 
acknowledgment, or further proof in the office of the 
recorder of the county in which the property is located. No 
fee shall be charged for recordation. 

(b) Upon such recordation, the vacation is complete. 
Comment. Subdivision (a) of Section 8325 continues the 

substance of the third sentence of former Section 956 (county 
highways), the second sentence of former Section 960 (county 
highways), the second paragraph of former Section 8324 (city 
streets), and former Government Code Section 50445 (public 
service easements), and is comparable to Section 8336. 

Subdivision (b) supersedes the portions of former Sections 960 
(county highways) and 8324 (city streets) and former 
Government Code Section 50444 (public service easements) that 
gave effect to the vacation upon the making of an order of 
vacation. 

CHAPTER 4. SUMMARY VACATION 

Article 1. Authority 

§ 8330. Street or highway superseded by relocation 

8330. (a) The legislative body of a local agency may 
summarily vacate a street or highway that has been 
superseded by relocation. 

(b) A street or highway shall not be summarily vacated 
pursuant to this section if vacation would do either of the 
following: 

(1) Cut off all access to a person's property which, prior 
to relocation, adjoined the street or highway. 

(2) Terminate a public service easement unless the 
easement satisfies the requirements of Section 8333. 

Comment. Section 8330 continues the substance of 
subdivision (a) of former Section 960.1 (county highways) and of 
former Section 1930 (city streets). A public service easement 
includes an easement or right of a type described in Section 8340. 
See Section 8306. 
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§ 8330.5. State highway superseded by relocation 
8330.5. (a) Subject to subdivisions (b) and (c), the 

commission may retain, relinquish to a local agency 
pursuant to Section 73, or summarily vacate a state highway 
that has been superseded by relocation. 

(b) The commission shall not vacate a state highway 
unless the commission has first given a notice of 
relinquishment pursuant to Section 73 and the legislative 
body has protested within the prescribed go-day period that 
the highway is not needed for public use and should be 
vacated by the commission. 

(c) If vacation of a state highway would cut off all access 
to the property of any person which, prior to relocation, 
adjoined the highway, the commission shall either retain 
the highway or relinquish it pursuant to Section 73. 

Comment. Section 8330.5 continues the substance of the first 
sentence of former Sections 72 and 835 and adds the requirement 
that prior to vacation of a state highway superseded by 
relocation, the California Transportation Commission must first 
offer to relinquish the highway to the appropriate local agency. 
The commission may vacate the highway only if the offer of 
relinquishment is rejected by the local agency for the reason that 
the highway is not needed for public use and should be 
abandoned by the commission. The authority to vacate a state 
highway under this section includes authority to vacate a portion 
of the highway or any right or interest in the highway. See 
Section 8308 ("highway" defined). 

§ 8331. Impassable streets and highways 
8331. The legislative body of a local agency may 

summarily vacate a street or highway if both of the 
following conditions exist: 

(a) For a period of five consecutive years the street or 
highway has been impassable for vehicular travel. 

(b) No public money was expended for maintenance on 
the street or highway during such period. 

Comment. Section 8331 continues a provision formerly found 
in Section 954 that related to abandonment of unnecessary 
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county highways and broadens the provision to include city 
streets. A county highway that is described in Section 8331 may 
be designated a stock trail instead of being vacated. See Section 
954. 

§ 8332. Freeway interception 
8332. The legislative body of a local agency may 

summarily vacate a street or highway pursuant to an 
agreement entered into with the department pursuant to 
Section 100.2 to close the street or highway at or near the 
point of its interception with a freeway. 

Comment. Section 8332 supersedes subdivision (a) of former 
Section 100.23 (city streets and county highways) and makes 
clear that the action of the local agency is to be taken pursuant 
to this part. Nothing in this section precludes closure of a street 
or highway without vacation pursuant to Sections 100.2, 941.2, 
and 1801. See Section 8311 and Comment thereto. 

§ 8333. Unused public service easements 
8333. The legislative body of a local agency may 

summarily vacate a public service easement in any of the 
following cases: 

(a) The easement has not been used for the purpose for 
which it was dedicated or acquired for five consecutive 
years next preceding the proposed vacation. 

(b) The date of dedication or acquisition is less than five 
years and more than one year next preceding the proposed 
vacation, and the easement was not used continuously since 
that date. 

Comment. Section 8333 continues the substance of the first 
paragraph of former Government Code Section 50443 (public 
service easements). 

§ 8334. Miscellaneous grounds for vacation 
8334. The legislative body of a local agency may 

summarily vacate any of the following: 
(a) An excess right of way of a street or highway not 

required for street or highway purposes. 
(b) A portion of a street or highway that lies within 

property under one ownership and that does not continue 
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through such ownership or end touching property of 
another. 

Comment. Section 8334 continues the substance of 
subdivisions (b) and (c) of former Section 960.1 (county 
highways) and broadens them to include city streets, making 
clarifying changes. 

Article 2. Procedure 

§ 8335. Resolution of vacation 
8335. (a) The legislative body may vacate a street, 

highway, or public service easement pursuant to the 
authority provided in this chapter by adopting a resolution 
of vacation. 

(b) The resolution of vacation shall state all of the 
following: 

(1) That the vacation is made under this chapter. 
(2) The name or other designation of the street, 

highway, or public service easement, and a precise 
description of the portion vacated. The description of the 
portion vacated may be by a precise map which is recorded 
or to which reference is made in the resolution and which 
is permanently maintained by the public entity. 

(3) The facts under which the summary vacation is 
made. If the vacation is made pursuant to Section 8332, the 
statement shall include the date of the agreement. The 
resolution is prima facie evidence of the facts stated. 

(4) That from and after the date the resolution is 
recorded, the street, highway, or public service easement 
vacated no longer constitutes a street, highway, or public 
service easement. 

Comment. Subdivision (a) of Section 8335 continues the 
substance of the second sentence of former Section 72 and the 
first sentence of former Section 836 (state highways), the first 
sentence of former Section 1931 (city streets), and the first 
sentence of former Section 960.2 (county highways), and 
broadens them to include public service easements. See also 
former Section 100.23(a) (city streets and county highways). 

Subdivision (b) continues the substance of former Section 
100.23 (b) (city streets and county highways) and the second 
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paragraph of former Government Code Section 50443 (public 
service easements). Paragraph (1) of subdivision (b) and the 
reference to a precise description by map in paragraph (2) are 
new. 

§ 8336. Recordation of resolution 
8336. (a) The clerk shall cause a certified copy of the 

resolution of vacation, attested by the clerk under seal, to 
be recorded without acknowledgment, certificate of 
acknowledgment, or further proof in the office of the 
recorder of the county in which the property is located. No 
fee shall be charged for recordation. 

(b) On such recordation, the vacation is complete. 
Comment. Section 8336 continues the substance of the 

second and third sentences of former Section 836 and a portion 
of the second sentence of former Section 72 (state highways) , the 
first sentence of former Section 100.23 (c) (city streets and 
county highways), and the second, third, and fourth sentences of 
former Sections 960.2 (county highways) and 1931 (city streets) 
and broadens those provisions to include public service 
easements and makes revisions to conform the provisions to 
Section 8325. 

CHAPTER 5. RESERVATION AND PRESERVATION 
OF EASEMENTS 

Article 1. Reservation of Easements 

§ 8340. Authorization to reserve easements 
8340. In a proceeding to vacate a street or highway: 
(a) A public entity may reserve and except from the 

vacation the easement and right at any time, or from time 
to time, to construct, maintain, operate, replace, remove, 
and renew sanitary sewers and storm drains and 
appurtenant structures in, upon, over, and across a street or 
highway proposed to be vacated and pursuant to any 
existing franchise or renewals thereof, or otherwise, to 
construct, maintain, operate, replace, remove, renew, and 
enlarge lines of pipe, conduits, cables, wires, poles, and 
other convenient structures, equipment, and fixtures for 
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the operation of gas pipelines, telegraphic and telephone 
lines, railroad lines, and for the transportation or 
distribution of electric energy, petroleum and its products, 
ammonia, water, and for incidental purposes, including 
access to protect such works from all hazards in, upon, and 
over the street or highway proposed to be vacated. 

(b) A local agency may reserve and except from 
vacation an easement for a future street or highway unless 
the local agency finds that the street or highway is 
unnecessary for prospective public use. 

(;omment. Subdivision (a) of Section 8340 continues the 
substance of former Sections 72.5 and 838 (state highways), 
959.1 (a) (county highways), 1934 (city streets), and 8330 (city 
streets) . 

Subdivision (b) continues the substance of former Section 
959.1 (b) (county highways) and broadens it to include city 
streets, making clear that it does not apply where the vacation 
is pursuant to Section 8324 (finding that street or highway 
unnecessary for prospective public use). 

§ 8341. Recitation in resolution of intention and 
resolution of vacation 

8341. (a) In a proceeding to vacate a street or highway, 
if the legislative body determines that the public 
convenience and necessity require the reservation and 
exception of easements and rights of way for works 
enumerated in Section 8340, such reservations and 
exceptions shall be recited in the resolution of vacation, in 
addition to any other matter required to be recited therein. 
The recital may describe the reservations and exceptions by 
reference to a precise map which is recorded or to which 
reference is· made in the resolution and which is 
permanently maintained by the public entity. 

(b) Subsequent proceedings of the public entity in 
relation to the vacation, including a deed or conveyance of 
title to or an interest in the property, are subject to and 
governed by the reservations and exceptions recited in the 
resolution of vacation and the deed or conveyance shall 
contain a recital to that effect. 
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Comment. Section 8341 continues the substance of former 
Section 8331, broadens it to include county and state highways, 
and substitutes the requirement that the reservations and 
exceptions be recited in the resolution of vacation for the 
requirement that they be recited in the resolution of intention. 
The provisions for describing the reserved easements by 
reference to a map and requiring that deeds or conveyances 
recite any reserved easements are new. 

Article 2. Preservation of 
Public Easements 

§ 8345. "Public body" defined 
8345. As used in this article, "public body" means a city 

or special district as defined in Section 54775 of the 
Government Code. 

Comment. Section 8345 supersedes the first paragraph of 
former Civil Code Section 812.5. 

§ 8346. Requests for notice; index of requests 
8346. (a) A public body may request a local agency for 

notice of proceedings to vacate a street or highway. 
(b) Every local agency shall maintain an index of 

requests for notice of vacation proceedings received 
pursuant to this section. The index shall be made available 
to the public upon request. 

Comment. Section 8346 continues the substance of the fifth 
paragraph of former Civil Code Section 812.5. 

§ 8347. Notice of vacation proceeding 
8347. If a public body has requested notice of the 

vacation proceeding under Section 8346, the local agency 
shall give written notice of the vacation proceeding to the 
public body within 15 days after: 

(a) The adoption of a resolution of intention or the filing 
of a petition to vacate. 

(b) The adoption of the resolution of vacation in cases 
not covered by subdivision (a). 

Comment. Section 8347 supersedes the first sentence of the 
third paragraph of former Civil Code Section 812.5. 
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§ 8348. Determination that public easement is re
quired 

8348. (a) Within 30 days after receipt of the notice of 
the vacation proceeding, the public body may: 

(1) Determine that public convenience and necessity 
require a public easement to maintain, operate, replace, 
remove, or renew its existing works installed in the street 
or highway that is the subject of the vacation proceeding; 
and 

(2) File for record in the office of the recorder in the 
county in which the vacated street or highway is located, a 
verified notice of its public easement so determined over 
the street or highway or part thereof that is particularly 
described in the notice. 

(b) Failure to record the notice of public easement 
within 30 days after receipt of the notice of the vacation 
proceeding extinguishes the right of the public body to a 
public easement. 

(c) If the local agency fails to give the required notice of 
the vacation proceeding, the public body may determine 
and record notice of its public easement at any time within 
lBO days after recordation of the resolution of vacation. The 
failure of the public body to record its notice within the 
lBO-day period extinguishes the right of the public body to 
a public easement over the vacated street or highway. 

Comment. Section 8348 continues the substance of a portion 
of the second paragraph, the second sentence of the third 
paragraph, and the fourth paragraph of former Civil Code 
Section 812.5. 

§ 8349. Limitations of article 
8349. Nothing in this article shall be construed to: 
(a) Affect any reservation or the right to reserve 

easements pursuant to this chapter or any other provision 
of this code. 

(b) Make the rights of the public in or to a street or 
highway subordinate to a public easement determined 
pursuant to this article. 

Comment. Section 8349 continues the substance of the sixth 
paragraph of former Civil Code Section 812.5. 
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CHAPTER 6. EFFECT OF VACATION 

Article 1. Effect on Property Rights 

§ 8350. Extinction of public easements 
8350. Except as provided in Chapter 5 (commencing 

with Section 8340), the vacation of a street, highway, or 
public service easement extinguishes all public easements 
therein. 

Comment. Section 8350 continues the substance of a portion 
of the second paragraph of former Civil Code Section 812.5 (city 
streets and county highways), the first sentence of former 
Section 960 (county highways), a portion of the first paragraph 
of former Section 8324 (city streets), and former Government 
Code Section 50444 (public service easements), and broadens 
them to include state highways. 

§ 8351. Reversion of easement or disposition of fee 
8351. Except as otherwise provided in Chapter 5 

(commencing with Section 8340) or in this chapter, on 
vacation of a street, highway, or public service easement: 

(a) If the public entity owns only an easement, title to 
the property previously subject to the easement is 
thereafter free from the easement. 

(b) If the public entity owns the title, the legislative 
body may dispose of the property as provided in this 
chapter. 

Comment. Section 8351 continues the effect of the first and 
second sentences of former Section 837 (state highways), the 
third sentence of former Section 960 (county highways), former 
Sections 960.3 (county highways) and 1932 (city stre~ts and 
reserved easements), a portion of the first paragraph of former 
Section 8324 (city streets), and former Government Code 
Section 50444 (public service easements). 

6-79718 
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§ 8352. Effect on private easements and other rights 
8352. (a) Except as provided in Section 8353, vacation 

of a street, highway, or public service easement pursuant to 
this part does not affect a private easement or other right 
of a person (including but not limited to the state, a public 
corporation, or a political subdivision, other than the local 
agency adopting the resolution of vacation) in, to, or over 
the lands subject to the street, highway, or public service 
easement regardless of the manner in which the private 
easement or other right was acquired. 

(b) A private easement or other right described in 
subdivision (a) is subject to extinguishment under the laws 
governing abandonment, adverse possession, waiver, and 
estoppel. 

Comment. Section 8352 is drawn from former Government 
Code Section 50434 (public service easements) and continues 
the substance of and broadens the last sentence of former Section 
100.23 (city streets and county highways) and the second 
paragraph of former Section 960 (county highways), and 
broadens them to include state highways. The conclusive 
presumption of abandonment by nonuse found in former Section 
960 is not continued. 

§ 8353. Easements claimed by reference to map 
or plat 

8353. (a) Except as provided in subdivision (b), the 
vacation of a street or highway extinguishes all private 
easements therein claimed by reason of the purchase of a 
lot by reference to a map or plat upon which the street or 
highway is shown, other than a private easement of ingress 
and egress to the lot from or to the street or highway. 

(b) A private easement claimed by reason of the 
purchase of a lot by reference to a map or plat upon which 
the street or highway is shown is not extinguished pursuant 
to subdivision (a) if, within two years after the date the 
vacaaon is complete, the claimant records a verified notice 
that particularly describes the private easement that is 
claimed in the office of the recorder of the county in which 
the vacated street or highway is located. 
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(c) Nothing in this section shall be construed to create a 
private easement, nor to extend a private easement now 
recognized by law, nor to make the rights of the public in 
or to a street or highway subordinate to a private easement. 
Nothing in this section affects the right of the owner of 
property that was subject to the vacated street or highway 
to commence an action to quiet title as against any claim of 
a private easement of any type, whether before or after 
recordation of a verified notice pursuant to this section. 

Comment. Section 8353 continues the substance of former 
Civil Code Section 812 (city streets and county highways) and 
broadens them to include state highways, but eliminates 
"necessity" as a criterion for extinction of a private easement of 
ingress and egress to a lot from or to a vacated street or highway. 
Section 8353 also makes clear that the procedure provided in this 
section does not foreclose the right of the property owner to 
establish title against claims of private easements by a quiet title 
proceeding. 

Article 2. Disposition of 
Excess Property 

§ 8355. Sale or exchange of excess property 
8355. If the legislative body of a public entity 

determines that property previously subject to a street, 
highway, or public service easement, title to which is 
owned by the public entity, is no longer needed by the 
public: 

(a) In the case of property owned by a local agency, the 
legislative body may sell or exchange the property in the 
manner and upon the terms and conditions approved by 
the legislative body. 

(b) In the case of property owned by the state, the 
department shall dispose of the property as provided in 
Section 118. 

Comment. Subdivision (a) of Section 8355 continues the 
substanee of portions of former Sections 960.4 (county highways) 
and 1933 (city streets) and broadens them to include public 
service easements. 
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Subdivision (b) continues the substance of the last sentence of 
former Section 837 (state highways). 

§ 8356. Conveyance to adjacent or fronting owners 

8356. (a) Notwithstanding Section 8311, if a street or 
highway is vacated by a local agency under this part or 
under any other law or under its charter for the purpose of 
opening a new street or highway in lieu of that vacated, the 
legislative body of the local agency may, by resolution, 
unless otherwise provided in its charter, convey by deed its 
interest in the street or highway vacated to the owners of 
the lands adjacent to or fronting on the street or highway 
in such manner as it deems that equity requires. 

(b) If title to the property occupied by the vacated street 
or highway is owned by the local agency, the legislative 
body may impose any reasonable conditions, or demand 
compensation by exchange of lands, or otherwise, before 
conveying the property. 

( c ) The deeds provided for in this section shall not be 
delivered to the grantees named in the deeds until good 
and sufficient conveyances vesting in the local agency the 
title to the new street or highway opened in lieu of the 
street or highway vacated, are delivered to the local 
agency. 

(d) The authority granted in this section is permissive 
and does not affect any authority the local agency may have 
to hold the property for public use, dispose of the property 
by public bid, or take any other action with respect to the 
property authorized by law. 

Comment. Section 8356 continues the substance of former 
Sections 8370-8374 (city streets) and broadens it to include 
county highways, with the addition of subdivision (d) to make 
clear that the authority granted by this section is permissive and 
not mandatory. The requirement in former Section 8371 that the 
ordinance provide for execution of the deed in the name of the 
city by at least two of its officials is not continued. 
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§ 8357. Funds from sale of excess property 
8357. The purchase price for any property sold by the 

legislative body of a local agency pursuant to this article 
shall be paid into the local agency treasury to the credit of 
any fund, available for the same purposes for which the 
property was used, that the legislative body designates. 

Comment. Section 8357 continues the substance of the last 
sentence of former Sections 960.4 (county highways) and 1933 
(city streets). 

CHAPTER 7. AGREEMENTS LIMITING VACATION 

§ 8360. Agreement between local agencies 
8360. A local agency may, by written contract, agree 

with another local agency that a street or highway running 
from either of the local agencies to, in, through, or across 
any heretofore or hereafter incorporated territory of the 
other local agency may only be closed or vacated by the 
other local agency upon the consent and agreement of both 
local agencies. 

Comment. Section 8360 continues the substance of former 
Section 8350 (city streets) and broadens it to include county 
highways. 

§ 8361. Ratification of prior agreements 
8361. A written agreement between any local agencies 

heretofore made and heretofore ratified by the respective 
legislative bodies of both local agencies and providing 
against the closing of streets or highways mentioned in 
Section 8360, except in accordance with the terms of the 
agreement, is hereby ratified and declared valid. 

Comment. Section 8361 continues the substance of former 
Section 8351 (city streets) and broadens it to include county 
highways. 

§ 8362. Limitation of power to vacate streets and highways 
8362. Whenever a written agreement has been 

heretofore made and ratified by Section 8361 or is hereafter 
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made as provided for in Section 8360, each contracting local 
agency has a public interest in the continued opening and 
use of any street or highway provided for in the agreement, 
and the legislative body of the local agency in which the 
street or highway is located, shall only have power to close 
or vacate the street or highway in accordance with the laws 
of this state and in accordance with the written agreement 
evidenced by an effective resolution carrying into effect 
the written agreement and passed by the legislative body 
of the other local agency. 

Comment. Section 8362 continues the substance of former 
Section 8352 (city streets) and broadens it to include county 
highways. 

§ 8363. Recordation of agreements 
8363. Every agreement between local agencies 

heretofore or hereafter made in accordance with the 
provisions of this chapter, shall be recorded in the office of 
the county recorder of each county wherein lies any of the 
property through or across which the street or highway 
runs which is to be or heretofore has been closed or vacated. 

Comment. Section 8363 continues the substance of former 
Section 8353 (city streets) and broadens it to include county 
highways. 
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CONFORMING CHANGES 

Servitudes 

Civil Code § 812 (repealed) 
SEC. 2. Section 812 of the Civil Code is repealed. 
~ ~ vaeatiea 6t' ahaaaeaffteat, f)\:lf's\:laat ffi law; ef 

stf'eets ttftEl highways sftttIl extiag\:lish all f)f'i'iate easeffteats 
thef'eia elaifftea 8y f'easea ef ~ f)\:lf'ehase ef tffiY let 8y 
f'etef'eaee ffi 8: fft8:f) 6t' ~ ~ whieh Sl:left streets 6t' 

highways 8:f'e shewa, etftep Httta 8: f)f'i'iate easeffteat 
aeeessaf'y f6t' ~ f)\:lf'f)ese ef iagt'ess ttftEl egf'ess ffi tffiY Sl:left 
let frefft 6t' ffi 8: f)\:lslie stf'eet 6t' highway, exeef)t 8:S ffi tffiY 
f)ef'sea elaifftiag Sl:left easeffteat wfte.; ';Athia PNe yetH'S frefft 
~ dIeetirte Elttte ef Sl:left vaeatiea 6t' asaaaeaffteat 6t' 

withia PNe yetH'S frefft ~ Elttte ef ~ eaaetffteat ef MHs 
seetiea, 'Nfiiehe'lef' is IMer; sftttIl fttwe f'eeef'aea ia ~ etflee 
ef ~ f'eeef'aef' ef ~ ee\:laty ia whieh Sl:left vaeatea at' 

ahtlftaeaea streets 6t' highways 8:f'e leeatea8: vef'iftea aetiee 
ef ftis elttifft ffi Sl:left easeffteat eYet' aIl6t' tffiY paft ef tffiY Sl:left 
street 6t' Bighy/ay whieh is f)Mtie\:llaf'ly aesef'isea ia Sl:left 
aetiee. Nethiag ia MHs seetiea sftttIl Be eeastf'\:lea ffi ef'eate 
8:ft)" Sl:left f)f'ivate easeffteat, ft6t' ffi exteaa tffiY Sl:left f)f'ivate 
easeffteat aew f'eeegftii'!ea 8y law; ft6t' ffi maIte ~ f'ights ef 
~ f)\:lslie ia 6t' ffi tffiY street 6t' high\v'ay s\:lsef'aiaate ffi tffiY 
Sl:left f)rivate easeffteat. 

Comment. The substance of former Section 812 is continued 
in Streets and Highways Code Section 8353. 

Civil Code § 812.5 (repealed) 
SEC. 3. Section 812.5 of the Civil Code is repealed. 
01 n =: A ~ __ ~_...l. ..L!~ • "I I " 
~ ~ tt:ft:M tft tttr.I seehea,eea ageaey ffteaas 8: 

€tty 6t' sf)eeial aistf'iet 8:S aeftaea ia beetiea M+ffl ef ~ 
Ce'ief'affteat befte ttftEl "f)\:lBlie seay" ffteaas 8: eHy; ee\:laty, 
6t' €tty ttftEl ee\:laty. 
~ vaeatiea at' asaaaeaffteat, f)\:lf's\:laat ffi law; ef tffiY 

stf'eet 6t' highway sftttIl extiag\:lish all f)\:lslie easeffteats 
thef'eia, exeef)t 8:S ffi 8: lee8:l ageaey whieh aetef'fftiaes 8:ftep 
f'eeeif)t ef aetiee ef ~ 'laeatiea at' asaaaeaffteat 
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~fecccaiftgs #tM ~t:lelic coft'lcfticftcc ftfttl ftcccssity fcqt:lifC 
ft ~t:lelic CaSCffiCftt te ffiaifttaift, O~cfatc, fc~lacc, fCffiO'lC, 6t' 

fCftCY! its mfistiftg 'Nofks iftstallca thCfeift. 
A ~t:lelic ~ ~fo~osiftg yt'acatioft 6t' aeaftaOftffiCftt at ft 

StfCCt 6t' highway ~ withift +& €lttys ttftep aao~tioft at ft 
fcsolt:ltioft 6t' ofaiftaftcc at ifttCfttioft te vacatc eP aeaftaoft, 
giYe '.-.,'fittCft ftoticc at Stteft ifttCfttiOft te ftftY leettl agCftcy 
which fttts fcqt:lCstca ftoticc at Stteft aetioft. A leettl ftgCftcy 
ffiaKiftg ft actcfffiiftatioft at ~t:lelic COftYCftieflCC ftfttl 
ftcccssity fep cOfttiftt:laftcc at ft ~t:lelic CaSCffiCftt fep its 
mfistiftg wOfks fftfty; withift aQ €lttys at fccci~t at MteIt ftotiec, 
HIe fep fccofa ift ~ effiee at ~ fccofacf ift ~ COt:lftty ift 
which ~ 'iacatca eP aeaftaoftca StfCCt 6t' highway is 
locatca ft YCfifica ftoticc at its ~t:lelic CaSCffiCftt eYe!" ttIl 6t' 

f}ftft at ftftY MteIt StfCCt eP highway which is ~aftict:llafly 
acscfieca ift Stteft 'icfifica ftOBCC. 

Failt:lfC at ft leettl agcftcy te fccofa ~ ftoticc at its ~t:lelic 
CaSCffiCftt ' .... ithift aQ €lttys at fCCei~t at ~ ftOBCC at ifttcftt 
te liacatc eP aeaftaoft sftttll cxtiftgt:lish its flgft.t te ft ~t:lelic 
CaSCffiCftt eYe!" ttIl eP f}ftft at ~ StfCCt eP highway eciftg 
'iacatca eP aeaftaoftca cxcc~t #tM WhCfC Hlere is ft failt:lfc 
9y ~ ~t:lelic ~ te giYe ~ fcqt:lifCa ftoticc at ifttcftt, 
Stteft leettl agCftcy ffifty fccofa its ftoticc at ~t:lelic CftSCffiCftt 
M aftytiffic withift l8Q €lttys at fccOfaaBOft at ~ iftStl't:lffiCftt 
COftStitt:lBftg ~ 'iacatioft eP aeftftaOftffiCftt 9y ~ ~t:lelic 
~ 1ft Stteft ettSeS ~ failt:lfC at ~ leettl agcftc~' te fccofa 
its ftOBCC ,.r;ithift ~ lBO/aay ~cfioa sftttll cxtiftgt:lish its flgft.t 
te ft ~t:lelic CftSCffiCftt eYe!" ttIl eP f}ftft at ~ yacatca StfCCt 
eP highway. 

EycfY ~t:lelic ~ sftttll ffiaifttaift ftft ~ at fCqt:lCSts fep 
ftoticc at ifttcftt te vacatc eP aeaftaoft which if l'ccciYca 
~t:ll'St:lftftt te ~ ~l'oYisiefts at Mtis scctioft. 8tteft ~ sftttll 
Be fflftfte ftYailaelc te ~ ~t:lelic ttt*ffl fCqt:lCSt. 

Nothiftg ift Mtis scctioft sftttll Be COftstft:lCa te ftffect ftftY 
fCSCfyaBOft eP ~ flgft.t te fCSCfYC CaSCffiCftts ~t:lfSt:laftt te 

,SCCBOftS ~ 969d eP 8aaQ at ~ Stl'cets ftfttl HighYtays 
. Coac, fteP te mttke ~ fights at ~ ~t:lelic ift eP te ftftY stl'cct 

eP highway St:lBOfaiftatc te ftftY MteIt ~t:lelic CaSCffiCftt. 
Comment. The first paragraph of former Section 812.5 is 

superseded by Streets and Highways Code Section 8345. The 
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substance of the second paragraph is continued in Streets and 
Highways Code Sections 8348 and 8350. The first sentence of the 
third paragraph is superseded by Streets and Highways Code 
Section 8347. The second sentence of the third paragraph and the 
fourth paragraph are continued in Streets and Highways Code 
Section 8348. The fifth paragraph is continued in Streets and 
Highways Code Section 8346. The sixth paragraph is continued 
in Streets and Highways Code Section 8349. 

Dedication of Real Property 
for Public Purposes 

Government Code § 7050 (amended) 
SEC. 4. Section 7050 of the Government Code is 

amended to r~ad: 
7050. With'the consent of the city, county, or city and 

county as the case may be an irrevocable offer of dedication 
of real property for any public purpose, including but not 
limited to streets, highways, paths, alleys, including access 
rights and abutter's rights, drainage, open space, public 
utility or other public easements, parks, or other public 
places, may be made pursuant to this section. Such offer of 
dedication shall be executed, acknowledged, and recorded 
in the same manner as a conveyance of real property. Such 
offer of dedication, when recorded in the office of the 
county recorder, shall be irrevocable and may be accepted 
at any time by the city council of the city within which such 
real property is located at the time of acceptance or, if 
located in unincorporated territory, by the board of 
supervisors of the county within which such real property 
is located. 

Such offer of dedication may be terminated and the right 
to accept such offer abandoned in the same manner as is 
prescribed for the aBaftaOftffiCftt at' summary vacation of 
streets or highways by Part 3 (commencing with Section 
83(}{}) of Division 9 of at' By Clo:taptcl' g ef Di'/isioft g ef the 
Streets and Highways Code; wlo:ticlo:tcvcl' is applicaBle. Such 
termination and abandonment may be by the city council 
of the city within which such real property is located, or, if 
located in unincorporated territory, by the board of 
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supervisors of the county within which such real property 
is located. 

The procedure prescribed by this section shall be 
alternative to any other procedure authorized by law. 

Comment. Section 7050 is amended to authorize summary 
vacation proceedings for unaccepted offers of dedication of 
property for public purposes. 

Public Service Easements Vacation Law 

Government Code §§ 50430-50445 (repealed) 
SEC. 5. Article 5 (commencing with Section 50430) of 

Chapter 2 of Part 1 of Division 1 of Title 5 of the 
Government Code is repealed. 

Comment. The substance of former Sections 50430-50445, 
relating to the Public Service Easements Vacation Law, is 
continued in new Part 3 (commencing with Section 8300) of 
Division 9 of the Streets and Highways Code (the Public Streets, 
Highways, and Service Easements Vacation Law). The 
disposition of the former provisions is as follows: 

Former Provision 
(Government Code) 

50430 
50431 
50432 (a) 
50432 (b) 
50432 (c) 
50433 
50434 
50435 
50436 1st ~ 
50436 2nd ~ 
50437 
50438 
50439 
50440 
50441 
50442 
50443 1st ~ 
50443 2nd ~ 
50444 
50445 

New Section 
(Streets & Highways Code) 

8300 
8311 (a) 
8303 
8309 
8306 
8317 
8352 
8313 
8312 
8316 
8320 (b) 
8320(b)-(c) 
8321 (b) 
8321 (e), 8322 
8323 
8324 
8333 
8335 (b) 
8325 (b) , 8350, 8351 
8325 (a) 
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Subdivision Map Act 

Government Code § 66477.2 (amended) 
SEC. 6. Section 66477.2 of the Government Code is 

amended to read: 
66477.2. (a) If at the time the final map is approved, 

any streets, paths, alleys, right-of-way for local transit 
facilities such as bus turnouts, benches, shelters, landing 
pads and similar items, which directly benefit the residents 
of a subdivision, or storm drainage easements are rejected, 
the offer of dedication shall remain open and the legislative 
body may by resolution at any later date, and without 
further action by the subdivider, rescind its action and 
accept and open the streets, paths, alleys, right-of-way for 
local transit facilities such as bus turnouts, benches, shelters, 
landing pads and similar items, which directly benefit the 
residents of a subdivision, or storm drainage easements for 
public use, which acceptance shall be recorded in the office 
of the county recorder. 

(b) In the case of any subdivision fronting upon the 
ocean coastline or bay shoreline, the offer of dedication of 
public access route or routes from public highways to land 
below the ordinary high water mark must be accepted 
within three years after the approval of the final map; in the 
case of any subdivision fronting upon any public waterway, 
river or stream, the offer of dedication of public access 
route or routes from public highways to the bank of the 
waterway, river or stream and the public easement along a 
portion of the bank of the waterway, river or stream must 
be accepted within three years after the approval of the 
final map; in the case of any subdivision fronting upon any 
lake or reservoir which is owned in part or entirely by any 
public agency including the state, the offer of dedication of 
public access route or routes from public highways to any 
water of such lake or reservoir must be accepted within five 
years after the approval of the final map; all other offers of 
dedication may be accepted at any time. 

(c) Offers of dedication which are covered by Sl:lBscctiefl 
subdivision (a) may be terminated and abandoned in the 
same manner as prescribed for the 8BMiSeflfftCflt at' 
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summary vacation of streets by Part 3 (commencing with 
Section 83(0) of Division 9 of; at' ~ Ghtlf'tcl' Q 
(csffifficaeiag w#ft Scctisa 949t ef Divisisa Q ef; the Streets 
and Highways Code; '.,.,hichcvcl' is tlPf'lictlale . 

(d) Offers of dedication which are not accepted within 
the time limits specified in subdivision (b) shall be deemed 
abandoned. 

(e) Except as provided in Sections 66499.16, 66499.17 and 
66499.18, if a resubdivision or reversion to acreage of the 
tract is subsequently filed for approval, any offer of 
dedication previously rejected shall be deemed to be 
terminated upon the approval of the map by the legislative 
body. 

Comment. Section 66477.2 is amended to authorize summary 
vacation proceedings for unaccepted offers of dedication under 
the Subdivision Map Act. 

California Transportation Commission 

Streets & Highways Code § 72 (repealed) 
SEC. 7. Section 72 of the Streets and Highways Code is 

repealed. 
~ lfle CSffiffiissisa ffitlY tlatlaasa ftftY pSl'tisa ef tl sflHe 

highv/tly vihich ~ l'ctlssa ef chtlflgc iH: lsctltisa ef tl sflHe 
highwtly fttts 6eeft Stlf'cl'scaca tlftEl is fte lsagcl' acccsstll'y fep 
StICft f'tll'f'sscs. 

lfle tlatlftaSafficat sfttlll ae ~ Fcssltltisa tlftEl cCl'tHica 
cSf'ics thcl'csf sfttlll ae filecl. w#ft tfte astll'a ef stlf'cl'lflissl's 
tlftEl l'ccsl'aca w#ft tfte cStlaty l'ccsl'acl' iH: tfte cStlaty iH: 
which tfte tlatlaasaca highway is lscatca. 

Comment. The substance of the first sentence of former 
Section 72 is continued in Section 8330.5 (vacation of state 
highway superseded by relocation). The substance of the second 
sentence is continued in Sections 8335 (resolution of vacation) 
and 8336 (recordation of resolution). 

Streets & Highways Code § 72.5 (repealed) 
SEC. 8. Section 72.5 of the Streets and Highways Code 

is repealed. 
~ Itt ftftY pl'scccaiag fep tfte aaaaasafficat ef ftftY 

sflHe highwayat' f*lt"t thcl'csf, tfte cSffiffiissisa ffitlY l'CSCl'IflC 
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ftft€l cxccpt ffflm Mte ahafl60flfflcflt Mte caSCfflcflt ftft€l f'igftt 
M ~ flttte; ei' ft:eHt flffle ffi flttte; ffi COflStf'UCt, fflatfltatfl, 
opefatc, fcplacc, fefflO"le ftft€l fCflCW saflitafY SCWCfS ftft€l 
StOfffl 6faifls ftft6 app1:lftcflaflt Stf1:lCt1:lfCS itt; 1:lpOfl, eYe¥ ftft€l 
aCfOSS ~ high'Nay ei' ~ thcfcof PfOpOSC6 ffi ee 
tih8:fl60flC6 ftft6 p1:lfS1:laflt ffi ~ cxiSttflg ffaflchisc ei' 

feflcwals thefcof, ei' OthCfY/isc, ffi COflStf1:lCt, fflatfltatfl, 
opefate, fcplacc, fCfflOr/e, feflCW ftft€l cfllafge liHes at tHpe; 
COfl61:lits, cahles, WifCS, poles, ftft€l etftep COfl'leflieflt 
Stf1:lCt1:lfCS, eq1:lipfflcflt tlft6 fixttlfeS fM. Mte opcfaBofl at gas 
~ lifles; tclegfaphic tlft6 telcphofle lifles; failfoa6 liHes 
ftft€l fM. Mte tf8:flSpoftatiofl ei' 6istfihtlBofl at electric eflcfgy, 
petfolctlffl, tlft6 its Pf06tlctS, afflffloflia, wateF, ttttft fM. 
tflci6efltal ptlfpOSCS, iflcltl6iflg access ffi PfOtCCt Mte 
pfopeFty ft:eHt all ha!laf6S itt; ttpeft tlft6 eYe¥ Mte htgh'tvay ei' 

~ thcfeof pFopose6 ffi ee ahafl60fle6. 

Comment. The substance of former Section 72.5 is continued 
in Section 8340(a) (authorization to reserve easements). 

Streets & Highways Code § 73 (amended) 
SEC. 9. Section 73 of the Streets and Highways Code is 

amended to read: 
73. The commission shall relinquish to any county or 

city any portion of any state highway within such county or 
city which has been deleted from the state highway system 
by legislative enactment, and such relinquishment shall 
become effective upon the first day of the next calendar or 
fiscal year, whichever first occurs after the effective date of 
such legislative enactment. It may likewise relinquish any 
portion of any state highway which has been superseded by 
relocation. Whenever the department and the county or 
city concerned have entered into an agreement providing 
therefor, or the legislative body of such county or city has 
adopted a resolution consenting thereto, the commission 
may relinquish, to any such county or city, any frontage or 
service road or outer highway, within the territorial limits 
of such county or city, which has a right-of-way of at least 
40 feet in width and which has been constructed as a part 
of a state highway project, but does not constitute a part of 
the main traveled roadway thereof. The commission may 
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also relinquish, to a county or city within whose territorial 
limits is located, any nonmotorized transportation facility, 
as defined in Section 156, constructed as part of a state 
highway project if the county or city, as the case may be, has 
entered into an agreement providing therefor or its 
legislative body has adopted a resolution consenting 
thereto. 

Relinquishment shall be by resolution. A certified copy of 
such resolution shall be filed with the board of supervisors 
or the city clerk, as the case may be. A certified copy of such 
resolution shall also be recorded in the office of the 
recorder of the county where such land is located and, upon 
such recordation, all right, title, and interest of the state in 
and to such portion of any state highway shall vest in the 
county or city, as the case may be, and such highway or 
portion thereof shall thereupon constitute a county road or 
city street, as the case may be. 

The vesting of all right, title, and interest of the state in 
and to such portions of any state highways heretofore 
relinquished by the commission, in the county or city to 
which it was relinquished, is hereby confirmed. 

Prior to relinquishing any portion of a state highway to a 
county or a city, except where required by legislative 
enactment, the department shall give 90 days' notice in 
writing of intention to relinquish to the board of 
supervisors, or the city council, as the case may be. Where 
the resolution of relinquishment contains a recital as to the 
giving of the notice, adoption of the resolution of 
relinquishment shall be conclusive evidence that the notice 
has been given. 

The commission shall not relinquish to any county or city 
any portion of any state highway which has been 
superseded by relocation until the department has placed 
the highway, as defined in Section 23, in a state of good 
repair. This requirement shall not obligate the department 
for widening, new construction, or major reconstruction, 
except as the commission may direct. A state of good repair 
requires maintenance, as defined in Section 27, including 
litter removal, weed control, and tree and shrub trimming 
to the time of relinquishment. 
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Within the gO-day period, the board of supervisors or the 
city council may protest in writing to the commission 
stating the reasons therefor, including, but not limited to, 
objections that the highway is not in a state of good repair, 
or is not needed for public use and should be abaHaeHea 
vacated by the commission. In the event that the 
commission does not comply with the requests of the 
protesting body, it may proceed with the relinquishment 
only after a public hearing given to the protesting body on 
10 days written notice. 

Comment. Section 73 is amended to conform to the 
terminology of the Public Streets, Highways, and Service 
Easements Vacation Law. See Section 8309 (vacation defined). 

Department of Transportation 

Streets & Highways Code § 100.23 (repealed) 
SEC. 10. Section 100.23 of the Streets and Highways 

Code is repealed. 
lOO.9a. W ~ e#y ceuHcil et" ~ beafa ef SUflOfyisefS 

ffttiy; By efaiHaHce et" foselu~ieH, au~hefi!i'le ~ focefaa~ieH 
ef ft He~ice MttH ft flef~ieH ef ft e#y S~fee~ eP ceuHty highv."ay, 
8:S ~ ea:se ~ Be; uHaof #s jUfisaictieH ha:s Beett 
a-baHaeHoa et" vacatea flUfSUftHt ftt 8:H agfooffioHt oHtoroa 
iftte flufsuaH~ ftt SectieH ~ 
~ ~ Hetico sha:Il iHcluae ~ ft8:te ef ~ agfoeffieH~, 
~ H8:ffie eP e#tep aosigHatieH ef ~ S~fOOt eP higfiv/ay, ft 
flfecise aescfifltieH ef ~ flertieH abtiflaeHOa eP vacatea, 
8:HEl ~ MttH MttH flertieH ef ~ s~ree~ eP higfiwft)', flrem 
8:HEl a:fter ceffiffioHceffioH~ ef ~ ceHs~fuctieH ef ~ sHtte 
fl'coway, fte leHgof ceHstitutc ft flublic stroct eP high'"vfty. 

tet ~ Hetico sha:Il Be focefaca iH ~ efflee ef ~ 
ceuHty rocefaer ef ~ ceuHty iH which ~ street eP 

high'Nay is lecatea. +he Hetiee eP #s fecefaatieH sha:Il Bet 
affect 8:ftf flfivate flfeflefty rigM which ~ ffifiM iH ~ 
8:f'e8: aescfibca iH ~ Hetice. 

Comment. Subdivision (a) of former Section 100.23 is 
superseded by Sections 8332 and 8335, which make clear that the 
action of the local agency is to be taken pursuant to the general 
provisions for summary vacation of public streets and highways. 
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The substance of subdivision (b) is continued in Section 
8335 (b) . 

The substance of the first sentence of subdivision (c) is 
continued in Section 8336. The substance of the second sentence 
is continued in Section 8352 (a) . 

Vacation and Abandonment of 
State Highways 

Streets & Highways Code §§ 835-838 (repealed) 
SEC. 11. Chapter 5 (commencing with Section 835) of 

Division 1 of the Streets and Highways Code is repealed. 
Comment. The substance of former Sections 835-838, relating 

to vacation and abandonment of state highways, is continued in 
new Part 3 (commencing with Section 83(0) of Division 9 (the 
Public Streets, Highways, and Service Easements Vacation Law). 
The disposition of the former provisions is as follows: 

Former Provision New Section 
(Streets &- Highways Code) (Streets &- Highways Code) 

835 8330.5 
836 8336 
837 1st & 2nd sentences 8351 
837 3rd sentence 8355 
838 8340 

County Highways 

Streets & Highways Code § 954 (amended) 
SEC. 12. Section 954 of the Streets and Highways Code 

is amended to read: 
954. All county highways which for a period of five 

consecutive years are impassable for vehicular travel, and 
on which during such period of time no public money is 
expended for maintenance, are unnecessary highways; 
stlSjeet ffi aaaftaSftffieftt ~tlf'stlaftt ffi Seetisft 96Q.:.Q at' ftS 

ftCf'elft ~f'sviaca . The board of supervisors of any county 
on its own motion, or on the petition of any interested 
taxpayer of the county, t'ftfty aaaftasft ftftY 5tlCft tlftftCeCssafY 
ftigftwa), at' may designate such county highway a stock 
trail. The board of supervisors shall cause notices to be 
posted upon such stock trails, and also at the entrance of 
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such stock trails, directing all persons to drive all 
untethered stock thereon. 

After a stock trail has been established or designated as 
provided in this chapter, the county is not liable for death 
or injury to a vehicle owner or operator or passenger, or for 
damage to a vehicle or its contents, resulting from a 
dangerous condition of the stock trail. 

Such stock trails shall not be included in the term 
"maintained mileage of county roads" as that term is used 
in Chapter 3 (commencing with Section 2100) of Division 
3. 

Comment. The portions of Section 954 that related to 
abandonment of unnecessary highways are continued in Sections 
8324 and 8331. 

Streets & Highways Code § 954.5 (amended) 
SEC. 13. Section 954.5 of the Streets and Highways Code 

is amended to read: 
954.5. (a) The board of supervisors may, by resolution, 

terminate the maintenance of any county highway if it finds 
that the highway is unnecessary for the public convenience. 

(b) Evidence that a county highway is unnecessary for 
the public convenience shall be taken at a public hearing 
set in accordance with the procedures for ~ aetlft68ftffteftt 
ef ft eet1B~ high'Jlay ifl SeeH8ftS gee ftft6 Q66 vacation of a 
public street, highway, or service easement in Sections 8323 
and 8324. Notice of such hearing shall be mailed to the 
owner of any property served by that portion of a county 
highway subject to the termination of maintenance. A 
county highway may be deemed unnecessary for the public 
convenience on the basis of any of the following: 

(1) The county highway does not provide the primary 
access to occupied properties. 

(2) Traffic on the county highway is intermittent and of 
low volume. 

(3) The county highway is impassable for more than six 
months and there is no demand that it be reopened. 

(c) A certified copy of the et'EIet- resolution terminating 
maintenance shall be recorded as provided in Section Q66 
8325. 
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( d) If the board of supervisors resumes maintenance of 
a county highway on which maintenance was terminated 
under this section, a notice of maintenance shall be 
recorded in the office of the county recorder. 

(e) If a determination is made that maintenance is no 
longer necessary, the county shall post signs clearly visible 
from the traveled highway at the beginning and end of the 
highway and at any intersection on the highway indicating 
that the county no longer maintains the highway. The sign 
shall read as follows: "This road is not maintained. 
_____ County is not responsible for any loss or injury 
suffered by reason of its use." The county shall provide 
adequate maintenance to ensure that the signs remain 
posted in the appropriate places and the message is legible. 
Once such action is taken and duly recorded and the 
required signs are posted, the county shall not be held liable 
for the death of or injury to a vehicle owner, operator, or 
passenger, or for damage to a vehicle or its contents, 
resulting from a dangerous condition on such highway. 

Comment. Section 954.5 is amended to reflect that the 
substance of former Sections 955 and 956 is continued in Sections 
8323-8325. 

Streets & Highways Code § 955 (repealed) 
SEC. 14. Section 955 of the Streets and Highways Code 

is repealed. 
96&: ~ tfte fHffig at stteft ~etitieft, tfte aeal'a ~ ey 

effiep M a elay fat. tfte heal'iftg at tfte ~etitieft, attel ~ ~ 
fteticcs cefts~icl:lel:lsly aIettg tfte liHe at tfte high'lla~' 
~l'e~esea te ee aaaftaeftea ttl lefts! twa weeks fH'iet' te tfte 
elay Mea fat. tfte heal'iftg. Sl:leI=t ftetices ~ ee ~estea 8M 
less ~ fl¥e hl:lftal'ea fee! a~apt, 6tH ttl lefts! ~ ~ ee 
~estea. Sl:leI=t ftetices ~ sfltffi tfte fHffig at stteft ~etitieft 
attel tfte ftffte attel ~ at tfte heapiftg. 

Comment. Former Section 955 is superseded by Section 8323. 

Streets & Highways Code § 956 (repealed) 
SEC. 15. Section 956 of the Streets and Highways Code 

is repealed. 
96&: +he aeapa shttH; eft tfte elay Mea fep tfte heapiftg, at' 

eft tfte elay te which tfte heal'iftg is ~est~eftea at' cefttiftl:lea, 
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ftettp Hte f)eatisfl ftflEl Hte erf'iaeflee sffefea ifl Sttf)f)Sft 
thefesf. It Hte BSMa fifl8s &em Stteh e¥iaeflee ~ ttH 6P 

seffle paH et Hte highv/ay is ttflfleeeSSafY rnithifl Hte 
fftetlftiflg et seeasfl 9M; Hte Bsafa shttH fftftlte its sfaef 
aBtlflasfliflg ttH 6P Stteh paH et Hte high,.'tf'ay. +he eIePlt 
shttH etlttSe ft eefaflea ~ et Stteh sfaef, aUestea e,. Hte 
eIePlt ttflaef Hte settl et Hte BSMa, ~ Be feesfaea ifl Hte 
efflee et Hte esttflty feesfaef. 

Comment. The substance of former Section 956 is continued 
in Sections 8324 and 8325. 

Streets & Highways Code § 956.8 (repealed) 
SEC. 16. Section 956.B of the Streets and Highways Code 

is repealed. 
geS:& +he Bsafa fftftY; e,. fesslttasfl, aeelMe its 

iflteflaSfl ~ aBtlftaSfl ftflY eSttflty highway. 
Comment. The substance of former Section 956.8 is 

continued in Section 8320 (b) (1). 

Streets & Highways Code § 957 (repealed) 
SEC. 17. Section 957 of the Streets and Highways Code 

is repealed. 
9&h Afly -tefl fpeehslaefs, ~ et whsfft ftPe fesiaeflts et 

Hte f'eft8 aisH'iet ifl whieh seffle paH et Hte bighway affeetea 
is sitttatea, ftflEl ftPe taxaBle thefeifl fep highway f)ttff)sses, 
fftftY f)eaaSfl Hte Bsafa ~ aBtlflaSfl ttH at' ftflY pt1ft et ftflY 
esttflty highway. 

Comment. The substance of former Section 957 is continued 
in subdivision (a) of Section 8321. 

Streets & Highways Code § 957.5 (repealed) 
SEC. lB. Section 957.5 of the Streets and Highways Code 

is repealed. 
96+:& +he Bsafa fftftY feqttife f)ayffteflt et feassflaBle 

fees fep filiflg f)etiasfls 6P af)f)lieatisfls fep aBtlflaSflffteflt et 
ttH at' ftflY f*ti't et ft eSttflty highway ~ aefpay Hte eXf)eflse 
et iflry'estigatisfls, f)ttBlieatisfls ftflEl f)SStiflgS. +he af)f)lieaflt 
6P f)etiasflef shttH aef)ssit Stteh estifftatea eeM with Hte 
eSttflty sffieef aesigflatea e,. Hte Bsafa ftflEl ~ 
esfftf)leasfl et Hte f)fseeeaiflgs ftflY ttflttSea f)SftiSfl et Hte 
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dcpesit sl=taH Be fefUHdcd ffi #te 8:ppliC8:Ht 6t' pctitieHCf 8:ftti 
Ht #te C'lCHt #te casts mccccd #te dcpesit #te eeuHty sl=taH 
6ea:r suel:t mcccss eesffi:. NetliiHg liCfCiH eeHta:iHcd sl=taH Be 
eeHstfucd ffi PfCVCHt #te ee8:fd ft:.etH 8:eaHdeHiHg a:H 6t' ~ 
f*ffi at 8: eeUHty sigsway witseut fCE'luifiHg #te fHit:tg at 8:H 

applieatieH 6t' pctitieH 6t' eS8:fgiHg suel:t casts V/SCfC #te 
eeafd dCtCflftiHCS it is Ht #te puelie iHtCfCSt ffi ae S&. 

Comment. The substance of former Section 957.5 is 
continued in subdivisions (d) and (f) of Section 8321. 

Streets & Highways Code § 958 (repealed) 
SEC. 19. Section 958 of the Streets and Highways Code 

is repealed. 
96&- YpeH #te fftaltiHg at suel:t fcselutieH at iHtcHtieH 6t' 

fHit:tg at suel:t petitieH, #te eeafd sl=taH e,. 6ftlet. M 8: fta:y fep 
seafiHg #te fcselutieH 6t' pctitieH 8:ftti sl=taH gi¥e Heticc ffi a:H 
wccseldcfs Ht #te t=e8:€l distriet at #te flffie 8:ftti t*a:ee ffite4 
fep #te scafiHg. 8ueli Hetiec slia:H Be gi¥eH e,. puelie8:tieH Ht 
8: Hcwspapcr at geHcfal cireulatieft puelisscd Ht #te eeuHty 
8:ftti dcsigHatcd Ht #te 6ftlet. e,. #te ee8:rd, fep a:t lea:M PNe 
sueecssi'lc 'lICCItS ~ ffi #te fta:y ffite4 fep #te SC8:riHg. ~ 
eeard sl=taH a:lse eeHspieueusly f)6Sf 8: sifftilar Hetiec ttleHg #te 
lHte at #te sigliway prepescd ffi Be aB8:HeieHcd a:t lea:M PNe 
weclts pt'iet' ffi #te fta:y ffifee fep #te licariHg. 

Comment. The substance of the first sentence of former 
Section 958 is continued in Sections 8320(b) (4) and 8321. The 
second sentence is superseded by Section 8322. The substance of 
the last sentence is superseded by Section 8323. 

Streets & Highways Code § 959 (repealed) 
SEC. 20. Section 959 of the Streets and Highways Code 

is repealed. 
~ ~ ee8:Pd sfta:ll; eft #te fta:y ffifee fep #te scariHg, 6t' 

eft #te fta:y ffi wliies #te scariHg is pes~eHcd 6t' eeHtiHucd, 
lie8:f #te e'lidcHeC effercd e,. ~ ~ iHtcrcstcd. If #te 
Beard fiHfts.; ft:.etH a:H #te c'lidcHeC SUBfftittcd, ~ ~ 
eeuHty sigsway dcseriBcd Ht #te pctitieH, 6t' ~ ~ at 
suel:t mgsw&}', is UHHcecss8:P}' fep prcscftt 6t' prespceti'lc 
pUBlic ttSe; #te Beard fft8:Y ~ its 6ftlet. aBaftdeHiftg suel:t 
sigsv;8:Y, eP pa:H tlicrcef. 
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Comment. The substance of former Section 959 is continued 
in Section 8324. 

Streets & Highways Code § 959.1 (repealed) 
SEC. 21. Section 959.1 of the Streets and Highways Code 

is repealed. 
969+. 1ft ftflY J)P6eeeaiftg fey tfte aBafta6ftH'Wftt at ftflY 

e6Hftty highwa~' eP ~ tftepe6f, tfte B6apa ffi8:Y itt tts 6paep. 
W Resepye 8:ftft eKeeJ)t &em tfte aBafta6ftH'Wftt tfte 

easelfteftt 8:ftft ~ at: ftflY fltae; at' &em ffiae ~ fltae; ~ 
e6ftsti'Het, Iftaifttaift, 6J)epate, peJ)}aee, pelft6Ve 8:ftft peftew 
saftitapy Se'llepS 8:ftft st6Plft apaifts 8:ftft aJ)J)HPteftaftt 
sti'HetHPes itt; HJ)6ft, e¥eP 8:ftft aep6SS ftflY highway eP f*tH 
thepe6f J)P6J)6sea ~ Be aB8:fta6ftea 8:ftft J)HPSHaftt ~ ftflY 
eKistiftg f:raftehise eP peftewa}s thepe6f, at' 6thep,+'lise, ~ 
e6ftstpHet, Iftaifttaift, 6l3epate, peplaee, pelft6Ve, peftew 8:ftft 
eftlapge liftes at ~ e6ftaHits, eaB}es, wipes, J)61es, 8:ftft 
etftep e6ftYeftieftt stpHetHPes, eqHiJ)lfteftt 8:ftft HKtHPes fey tfte 
6J)epati6ft at gftS J)iJ)eliftes, telegpaJ)hie 8:ftft teleJ)h6fte tiftes; 
pailp6aa liftes 8:ftft fey tfte tp8:ftSp6ptati6ft at' aistpiBHti6ft at 
eleeti'ie eftepgy, J)eti'61eHIft 8:ftft tts J)P6aHets, alftlft6ftia, 
watep, 8:ftft fey ifteiaeftta} J)HPp6ses, iftelHaiftg aeeess ~ 
J)P6teet tfte J)P6J)epty &em ttll ha2!'Japas itt; ~ 8:ftft e¥eP tfte 
highwa)' at' ~ thepe6f pP6J)6sea ~ Be aBafta6ftea. 

tat Resepye 8:ftft eKeeJ)t &em aBafta6ftlfteftt 8:ft easelfteftt 
fey 8: f1:ltHPe J)HBlie Fettft.:. 

Comment. The substance of former Section 959.1 is 
continued in Section 8340. 

Streets & Highways Code § 960 (repealed) 
SEC. 22. Section 960 of the Streets and Highways Code 

is repealed. 
~ ~ tfte Iftaltiftg at SHeft effiep ef aBafta6ftlfteftt, 

tfte pHBlie easelfteftt ffi tfte highway at' ~ aBafta6ftea 
eeases eKeeJ)t ~ tfte eKteftt pesepvea ffi tfte effiep at 
aBafta6ftlfteftt eP petaiftea pHPSHaftt ~ Seeti6ft ~ at tfte 
bi¥il C6ae. +fte eleflt sftttll etlHSe 8: eeptifiea ~ at stteft 
ePftep ~ Be pee6paea itt tfte efftee at tfte e6Hftt)' pee6paep. 
Whepe tfte e6Hftty ewftS itt fee tfte pp6pepty eft wftieft tfte 
aBafta6ftea ftigftwa), W8:S loeatea, tfte B6apa at sHpepvis6fS 



1182 VACATION OF STREETS 

fftfty ais~ese ef H:te ~pe~epty ftS ~pev'iaea itt ~eetieft 969:4; 
S\::ll3jeet ffi ftftY eaSeffteftts pesepvea itt H:te erftep ef 
aBtlftaeftffteftt ep petaiftea ~\::lps\::laftt ffi ~eetieft 8±Q.:6 ef H:te 
QyH Ceae. 

Ne stteft &8tlftaeftffieftt ef H:te higM/tty ep ais~esal ef H:te 
highway ~pe~epty sftaIl e~tiftg\::lish ftftY e~isttftg ~pivate 
easeffteftt ef aeeess, pegapaless ef spigift, a~~\::lpteftaftt ffi 
~ &8\::lttiftg H:te ftigh'lltty. Afty stteft ~pivate easeffteftt, 
hev/evep, sftaIl Be s\::ll3jeet ffi e~tiftg\::lishffteftt \::lftaep H:te titws 
ef ~ state gsvePftiftg aBaftaSftffteftt, aar/epse ~sssessisft, 
waivep, ftftEl este~~el. ~ ftsft\::lse ef ftftY stteft ~1'ivate 
easeffteftt fer ft ~episa ef fi¥e esftsee\::lttve yetH'S sftaIl 
eeftstit\::lte ft eSftel\::lsive ~pes\::lfft~tisft ef aBaftaSftffteftt. 

Comment. The substance of the first sentence of former 
Section 960 is continued in Section 8350. The substance of the 
second sentence is continued in subdivision (a) of Section 8325. 
The substance of the third sentence is continued in Section 8351. 

The substance of the second paragraph is continued in Section 
8352, with the exception of the conclusive presumption of 
abandonment by nonuse, which is not continued. 

Streets & Highways Code § 960.1 (repealed) 
SEC. 23. Section 960.1 of the Streets and Highways Code 

is repealed. 
969+. ~ Bsapa ef s\::l~epvissps ef ftftY ee\::lftty fftf.tY petaift 

ep fftfty s\::lfftfftapily J/aeate ftftEl aBtlftaSft. 
-fttt Afty ~eptisft ef ft eS\::lftty high'lltty whieh ~sptisft ftftS 

8eeft s\::l~epseaea 9y pelseatieft, e~ee~t itt eftSe stteft 
aBaftaSnIfteftt vls\::lla e\::lot eft ttH aeeess ffi H:te ~ps~ept)' ef ftftY 
~efSSft whieh, tffier ffi stteft peleeatisft, aajsittea H:te 
highway. 

-f&t Afty e~eess pightJef/way ef ft eS\::lftty highway ftM 
peE:):\::lipea thepefsp. 

W Afty ~sptisft ef ft eS\::lftty highway whieh lies 'nithift 
IftftEI \::lftaep eHe eV/ftefshi~ ftftElv/hieh Elees ftM ~ tS\::lehiftg 
H:te IftftEI ef aftsthep. 

Comment. The substance of subdivision (a) of former 
Section 960.1 is continued in Section 8330. The substance of 
subdivisions (b) and (c) is continued in Section 8334. 
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Streets & Highways Code § 960.2 (repealed) 
SEC. 24. Section 960.2 of the Streets and Highways Code 

is repealed. 
~ =Ate Bsare ef SN}ger'Iissrs fftftY ~ ffi aB8:fteSfl ftftf 

easeHleflt 6f' ffi 'Iaeate ftftf ftigftway, Hlefltisflee itt 8eetisfl 
QM 6f' 969+, By resslNtisfl. A eertifiee ~ ef Stteft 
resslNtisfl sftttll Be reesreee itt Mle effiee ef Mle estlflty 
reesreer. :Ne fee sftttll Be eftargee fep Stteft reesreatisfl. Qtt 
Stteft reesreatisfl, Mle aBaflesflHleflt 6f' vaeatisfl is 
eSHlJ9lete. 

Comment. The substance of the first sentence of former 
Section 960.2 is continued in Section 8335 (a). The substance of 
the second, third, and fourth sentences is continued in Section 
8336. 

Streets & Highways Code § 960.3 (repealed) 
SEC. 25. Section 960.3 of the Streets and Highways Code 

is repealed. 
969:&- Qtt aB8:fteSflHleflt ef tift easeHleflt 6f' Mle vaeatisfl 

ef 8: ftigftlllay, wftett Mle eSNflty ewftS effiy tift easeHleflt, fttle 
tfterets reverts ffi Mle SWfler ef Mle Nfleerlyiflg fee e*ee}9t 
as stftervlise }9rsvieee itt 8eetisfl 969+. '}/ftere Mle eSNflty 
ewftS Mle }9rs}gerty 8ft wftieft Mle vaeatee ftigftway was 
lseatee itt fee; Mle Bsare ef SN}ger'rissrs fftftY eis}9sse ef Mle 
}9rs}gerty as }9rsvieee itt 8eetisfl ~ 

Comment. The substance of former Section 960.3 is 
continued in Section 8351. 

Streets & Highways Code § 960.4 (repealed) 
SEC. 26. Section 960.4 of the Streets and Highways Code 

is repealed. 
~ V/ftefleVer Mle Bsare ef sN}gervissrs eeterHlifles 

tItat ftftf t"eal J9rs}gerty 6f' iflterest tftereifl, fteretsfere 6f' 

ftereaft:er aeqNiree By Mle eSNflty fep ftigftYlay }9NI'}9sses, is 
fl8 ISflger fleeessary fer Stteft }9Nr}9sses, Mle eSNflty fftftY ~ 
6f' e*eftaflge Stteft real }9rs}gef't}' 6f' iflterest tftereifl itt Mle 
Hlaflfler tlflt'l t::Ifl8l'l Mle terHlS tlflt'l eSfleitisfls a}9}9rs'lee By 
Mle Bsare ef sN}gervissrs. Afly Stteft eSflVe}'aflee sftttll Be 
e*eeNtee 8ft Beftalf ef Mle eSNflty By Mle eftairHlafl ef Mle 
Bsare ef sN}gervissf's, tlflt'l Mle }9NreftaSe tffiee sftttll Be ~ 
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ffite ~ CStlflty trcaStlry ~ ~ crcait at tlftY ftttta; availaBlc 
fat. highway fltlrflSSCS, which ~ Bsara at StlflcrJ/issrs 
acsigflatcs. 

Comment. The substance of former Section 960.4 is 
continued in Sections 8355 and 8357. 

Streets & Highways Code § 960.5 (amended) 
SEC. 27. Section 960.5 of the Streets and Highways Code 

is amended to read: 
960.5. The term "county highway" as used in Sections 

954 ~ 96G:4; iftcltlsiJ/c, rclatiflg ~ aBttflaSflfftCflt, and 954.5 
shall be deemed to include, but not be limited to, any public 
highway, road, street, avenue, alley, lane, drive, way, place, 
court or trail, or any purported county highway, public 
highway, road, street, avenue, alley, lane, drive, way, place, 
court or trail. 

Comment. Section 960.5 is amended to reflect the deletion of 
provisions relating to abandonment from Sections 954 to 960.4, 
inclusive. See Section 8308 (defining "street" and "highway" for 
purposes of vacation and abandonment). 

Summary Vacation and Abandonment 
of Streets 

Streets & Highways Code §§ 1930-1934 (repealed) 
SEC.28. Chapter 5 (commencing with Section 1930) of 

Division 2.5 of the Streets and Highways Code is repealed. 
Comment. The substance of former Sections 1930-1934, 

relating to summary vacation of city streets, is continued in new 
Part 3 (commencing with Section 8300) of Division 9 (the Public 
Streets, Highways, and Service Easements Vacation Law). The 
disposition of the former provisions is as follows: 

Former Provision 
(Streets &- Highwaxs Code) 

1930 
1931 1st sentence 
1931 remainder 
1932 
1933 1st sentence 
1933 2nd sentence 
1934 

New Section 
(Streets &- Highwaxs Code) 

8330 
8335 
8336 
8351 
8355 
8357 
8340 (a) 
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Street Vacation Act of 1941 

Streets & Highways Code §§ 8300-8374 (repealed) 
SEC. 29. Part 3 (commencing with Section 83(0) of 

Division 9 of the Streets and Highways Code is repealed. 
Comment. The substance of former Sections 8300-8374-the 

Street Vacation Act of 1941-is continued in new Part 3 
(commencing with Section 83(0) (the Public Streets, Highways, 
and Service Easements Vacation Law). The disposition of the 
former provisions is as follows: 

Former Provision 
(Streets & Highways Code) 

8300 
8301 
8302 
8303 
8304 
8305 
8306 
8307 
8308 1st & 2nd ~ 
8308 3rd ~ 
8320 
8321 
8322 1st ~ 
8322 2nd ~ 
8323 
8324 1st ~ 
8324 2nd ~ 
8330 
8331 
8332 
8350 
8351 
8352 
8353 
8370 
8371 
8372 
8373 
8374 

New Section 
(Streets & Highways Code) 

8300 
8310 
8304 
8303 
8308 
8307 
8309 
8317 
8311 
8312, 8315 
8312, 8320 
8320 (b) 
8320,8323 
8316 
8324 
8325(b), 8350, 8351 
8325 (a) 
8340 (a) 
8341 
8306,8333 
8360 
8361 
8362 
8363 
8356 (a) 
8356 (a) 
Not continued 
8356 (b) 
8356 (c) 
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NOTE 
nus recommendation includes an explanatory Comment to each section 

of the recommended legislation. The Comments are written as if the 
legislation were enacted since their primary purpose is to explain the law 
u it would exist (if enacted) to those who will have occasion to use it after 
it is in efFect. 

Cite this recommendation as Recommendation RelaHng to 
Quiet Title Actions, 15 CAL. L. REVISION COMM'N REPORTS 
1187 (1980). 
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To: THE HONORABLE EDMUND G. BROWN JR. 
Governor of California and 
THE LEGISLATURE OF CALIFORNIA 

The Law Revision Commission was authorized by Resolution 
Chapter 65 of the Statutes of 1978 to study whether the law 
relating to quiet title should be revised. The Commission 
submits herewith its recommendation to revise quiet title law to 
enable a general in rem decree clearing title to property, thereby 
enhancing the marketability of property. 
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RECOMMENDATION 

relating to 

QUIET TITLE ACTIONS 
The California quiet title provisions l are descendants of 

the ancient procedures of chancery-the bill to remove a 
cloud on title, the bill of peace, and the bill quia 
timet-used to determine conflicting claims to real 
property.2 These equitable writs operated in personam to 
resolve disputes between individuals and not to clear title 
to land as against the whole world.3 As a consequence of this 
heritage, the basic California quiet title statute provides for 
a quasi-in-rem determination of title as between particular 
parties; it does not permit a general decree having in rem 
effect and binding all persons.4 

There are a number of special California statutes that 
enable a person to obtain an in rem quiet title decree. If the 
person has acquired tax-deeded property or property 
through a public improvement assessment foreclosure, an 
in rem decree is available.s If the person seeks to partition 
property or claims title by adverse possession, an in rem 
decree is available.6 If public land records are destroyed or 
boundaries are disturbed by an earthquake or if property is 
taken by eminent domain, an in rem decree is available.7 

But, for the ordinary property owner who acquired title by 
deed and who seeks to establish or clear the title, there is 
no general in rem quiet title relief.8 

1 Code Civ. Proc. H 738, 739. 
2 Finnegan, Problems and Procedure in Quiet Title Actions, 26 Neb. L. Rev. 485,486-88 

(1947). 
3 Comment, Enhancing the Marketability of Land: The Suit to Quiet Title, 68 Yale L.J. 

1245, 1266-67 (1959). 
4 Comment, The Case for an In Rem Quiet Title Decree, 38 So. Cal. L. Rev. 608, 609-10 

(1965). 

5 Rev. & Tax. Code §§ 3950-3972 (tax-deeded property); Code Civ. Proc. H BOLl-BOLl5 
(titles affected by public improvement assessments). See also Rev. & Tax. Code 
§§ 3591-3617 (action by state to quiet title to tax-deeded property). 

6 Code Civ. Proc. §§ 749-749.1 (adverse possession), 872.010-874.240 (partition). 
7 Code Civ. Proc. §§ 751.01-751.28 (Destroyed Land Records Relief Law), 751.50-751.65 

(Cullen Earthquake Act), 1230.010-1273.050 (Eminent Domain Law). 
8 Partition proceedings are sometimes used to obtain a decree constituting essentially a 

judgment in rem quieting title against all persons, but this procedure is unsatisfactory 
since some title insurers will not insure title on this basis. See 2 A. Bowman, Ogden's 
Revised California Real Property Law § 27.57, at 1357-58 (Cal. Cont. Ed. Bar 1975). 

( 1191 ) 
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There is a demonstrated need for a general quiet title 
statute that permits an in rem decree binding all persons to 
ensure full marketability of land.9 Public records are 
inadequate to locate all potential adverse claimants. Some 
interests may be unrecorded; other interests may be 
difficult to find in the records. Even if recorded and located, 
documents may offer little aid in discovering the identity or 
location of persons whose interests the document purports 
to create or protect. The existing quasi-in-rem decree based 
on a determination of title as between particular parties is 
insufficient to cure unmarketable titles and establish 
functional marketability. The California statute should be 
amended to provide for a general in rem quiet title decree. 

There are models for an in rem quiet title action in the 
special statutes already enacted in California that provide 
an in rem decree while protecting the interests of unknown 
persons. lO The major features of a general in rem quiet title 
statute are outlined below. 

The general statute should permit the holder of any 
interest in property to quiet title as against any or all 
adverse claimants, as of the time of the lawsuit or any time 
prior thereto. The plaintiff should name as defendants all 
persons unknown claiming any adverse interest, as well as 
known claimants and persons having interests of record. In 
case a known claimant or person having an interest of 
record is dead, the heirs and devisees should be named as 
defendants. To ensure the greatest likelihood of notice to 
unknown persons and to heirs and devisees, the plaintiff 
should use reasonable diligence to identify, locate, and 
serve them before the court authorizes service by 
publication. The court should be authorized to require a 
title report and to appoint a referee to ascertain the 
adequacy of efforts to notify all parties before authorizing 
service by publication. Where publication is authorized, 
recording a lis pendens and posting the property should 
9 See, e.g., Willemsen, Improving California s Quiet Title Laws, 21 Hastings L.J. 835 

(1970); Comment, The Case For an In Rem Quiet Title Decree, 38 So. Cal. L. Rev. 
608 (1965); Comment, Enhancing the Marketability of Land- The Suit to Quiet Title, 
68 Yale L.J. 1245 (1959). 

10 The first of the special statutes, the McEnerney Act (1906 Cal. Stats. Ex. Sess. ch. 59, 
p.78) , enacted in the wake of the 1906 San Francisco earthquake and fire, set the basic 
statutory scheme. The constitutionality of the act was upheld in Title &- Document 
Restoration Co. v. Kerrigan, 150 Cal. 289, 88 P. 356 (1906). 
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also be required. The court should be authorized to appoint 
a guardian ad litem where appropriate to safeguard the 
interests of unknown defendants. The judgment should not 
be entered by default, but the plaintiff should be required 
to prove title. Once these requirements are satisfied, the 
judgment quieting title should be given in rem effect and 
should be binding on all persons made parties to the action. 
The rights of bona fide purchasers and encumbrancers 
under the judgment quieting title should be protected. 

In addition to these features of a general in rem quiet title 
statute, a particular problem of the adverse possession quiet 
title provisions should be addressed. A person claiming title 
by adverse possession who satisfies the basic statutory 
adverse possession requirements may maintain an action 
under existing California statutes for a quasi-in-rem decree 
of title.l1 In addition, the California statutes offer an in rem 
decree to a person who has adversely possessed for an 
additional five to 15 years.12 The consequence of this 
scheme is that, while an adverse possessor can obtain good 
title after five years, the title is not fully marketable until 
the lapse of an additional five to 15 years. There is no 
apparent reason for this discrepancyY An in rem decree 
should be authorized without a further period of delay if the 
basic substantive requirements for title by adverse 
possession are satisfied. 

The Commission's recommendations would be 
effectuated by enactment of the following measure: 

An act to amend Sections 1006 and 2931a of the Civil 
Code, to amend the headings of Chapter 3 (commencing 
with Section 738) and Chapter 4A (commencing with 
Section BOLl) of, to add Chapter 4 (commencing with 
Section 760.010) to, and to add Chapter 4.5 (commencing 
with Section 770.010) to, Title 10 of Part 2 of, and to repeal 

11 Code Civ. Proc. §§ 318-328 (adverse possession), 738 (quiet title); Mings v. Compton 
City School Dist., 129 Cal. App. 413,418,18 P.2d 9f}1, 969 (1933). 

It Code Civ. Proc. §§ 749-751.1. 
13 Willemsen, supra note 9, at 838-44. 

7-79718 
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Sections 738, 738.5, 739, 748.5, 749, 749.1, 750, 751, 751.1, 
751.3, and 751a of, the Code of Civil Procedure, relating to 
actions to quiet title. 

The people of the State of California do enact as follows: 

NEW QUIET TITLE STATUTE 

Code of Civil Procedure §§ 760-764.070 (added) 
SECTION 1. Chapter 4 (commencing with Section 

760.010) is added to Title 10 of Part 2 of the Code of Civil 
Procedure, to read: 

CHAPTER 4. QUIET TITLE 

Article 1. General Provisions 

§ 760.0lO. Definitions 
760.010. As used in this title: 
(a) "Claim" includes a legal or equitable right, title, 

estate, lien, or interest in property or cloud upon title. 
(b) "Property" includes real property, and to the extent 

applicable, personal property. 
Comment. Subdivision (a) of Section 760.010 makes clear 

that the term "claim" as used in this chapter is intended in the 
broadest possible sense. The definition of "property" in 
subdivision (b) reflects the fact that title to personal as well as 
real property may be determined under this chapter. See Section 
760.020. 

§ 760.020. Scope of chapter 
760.020. An action may be brought under this chapter to 

establish title to and determine adverse claims to real or 
personal property or any interest therein. 

Comment. Section 760.020 supersedes the first portions of 
former Sections 738, 749, and 749.1. This chapter does not limit 
the interests that may be determined or the persons against 
whom they may be quieted; it is intended to provide the broadest 
possible forum for clearing title to the fee or any other interest 
in property. 

The ability to quiet title as to both real and personal property 
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may be useful in cases involving land and fixtures, as well as in 
cases involving personal property alone. 

§ 760.030. Remedy cumulative 
760.030. The remedy provided in this chapter is 

cumulative and not exclusive of any other remedy, form or 
right of action, or proceeding provided by law for 
establishing or quieting title to property. 

Comment. Section 760.030 continues the substance of the 
third paragraph of former Section 751 and the first portion of the 
third paragraph of former Section 751.1. Other proceedings that 
may be available to clear title to property include actions 
concerning real property titles affected by public improvement 
assessments (Sections B01.1-B01.15) , actions under the Destroyed 
Land Records Relief Law and Cullen Earthquake Act (Sections 
751.01-751.28 and 751.50-751.65), partition actions (Sections 
872.010-874.240), actions to quiet title to tax-deeded property 
(Rev. & Tax. Code §§ 3591-3617 and 3950-3972), actions to 
remove a cloud on title (Civil Code § 3412), and declaratory 
relief actions (Code Civ. Proc. § 1060). For special actions and 
proceedings to clear title, see Sections 770.010-770.080 (identity 
of person in chain of title), 771.010-771.020 (land dedicated for 
public improvement), and 772.010-772.060 (right of entry or 
occupation of surface lands under oil or gas lease) . See also Civil 
Code § 794 (quitclaim of expired oil, gas, or mineral lease). 

§ 760.040. Jurisdiction of court 
760.040. (a) The superior court has jurisdiction of 

actions under this chapter. 
(b) The court has complete jurisdiction over the parties 

to the action and the property described in the complaint 
and is deemed to have obtained possession and control of 
the property for the purposes of the action with complete 
jurisdiction to render the judgment provided for in this 
chapter. 

(c) Nothing in this chapter limits any authority the court 
may have to grant such equitable relief as may be proper 
under the circumstances of the case. 

Comment. Subdivision (a) of Section 760.040 is an exception 
to the rule of Section 86 conferring limited jurisdiction on 
municipal and justice courts to determine title to personal 
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property. It is consistent with the general rule that 
determinations involving title to property are within the 
jurisdiction of the superior court. See, e.g., Sections 872.110 
(partition), 1250.010 (Eminent Domain Law). 

Subdivision (b) is comparable to Sections 751.11 (Destroyed 
Land Records Relief Law) and 751.55 (Cullen Earthquake Act). 

Subdivision (c) makes clear that the recodification of the quiet 
title provisions in this chapter does not impair any equitable 
powers of the court. Cf. 3 B. Witkin, California Procedure 
Pleading § 534 (2d ed. 1971) (plaintiffs offer to do equity). 

§ 760.050. Venue 
760.050. Subject to the power of the court to transfer 

actions, the proper county for the trial of an action under 
this chapter is: 

(a) Where the subject of the action is real property or 
real and personal property, the county in which the real 
property, or some part thereof, is located. 

(b) Where the subject of the action is personal property, 
the county in which the personal property is principally 
located at the commencement of the action or in which the 
defendants, or any of them, reside at the commencement 
of the action. 

Comment. Section 760.050 is consistent with the general 
venue provisions of Section 392; it is comparable to Section 
872.110 (venue in partition). See Section 872.110 and Comment 
thereto. 

§ 760.060. Rules of practice 
760.060. The statutes and rules governing practice in 

civil actions generally apply to actions under this chapter 
except where they are inconsistent with the provisions of 
this chapter. 

Comment. Section 760.060 is comparable to Sections 751.17 
(Destroyed Land Records Relief Law) and 872.030 (partition). 

Article 2. Commencement of Action 

§ 761.010. Commencement of action 
761.010. (a) An action under this chapter is 

commenced by filing a complaint with the court. 
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(b) Immediately upon commencement of the action, 
the plaintiff shall file a notice of the pendency of the action 
in the office of the county recorder of each county in which 
any real property described in the complaint is located. 

Comment. Subdivision (a) of Section 761.010 is comparable 
to Section 1250.110 (Eminent Domain Law). 

Subdivision (b) supersedes the fifth paragraph of former 
Sections 749 and 749.1, which provided a 1O-day period within 
which to file. The contents of the lis pendens are prescribed in 
Section 409. Failure to file the lis pendens may result in 
subsequent bona fide purchasers and encumbrancers of record at 
the time the judgment is recorded not being bound by the quiet 
title judgment. See Section 764.040 (persons not bound by 
judgment) . 

§ 761.020. Complaint 
761.020. The complaint shall be verified and shall 

include all of the following: 
(a) A description of the property that is the subject of 

the action. In the case of tangible personal property, the 
description shall include its usual location. In the case of real 
property, the description shall include both its legal 
description and its street address or common designation, 
if any. 

(b) The title of the plaintiff as to which a determination 
under this chapter is sought and the basis of the title. If the 
title is based upon adverse possession, the complaint shall 
allege the specific facts constituting the adverse possession. 

(c) The adverse claims to the title of the plaintiff as to 
which a determination is sought. 

( d) The date as of which the determination is sought. If 
the determination is sought as of a date other than the date 
the complaint is filed, the complaint shall include a 
statement of the reasons why a determination as of that 
date is-sought. . 

(e) A prayer for the determination of the title of the 
plaintiff and the adverse claims. 

Comment. Section 761.020 continues the substance of the 
second sentence of the first paragraph and supersedes a portion 
of the fourth paragraph of former Sections 749 and 749.1, which 
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required a verified complaint and a statement of facts upon 
which the plaintiffs title is based. 

Under subdivision (a), the description of the property must be 
sufficiently precise to enable the defendants to identify the 
property. Nothing in this subdivision precludes the joinder of 
several properties or of real and personal property in one action, 
where appropriate. 

Subdivision (b) does not require that the plaintiff claim a fee 
or other freehold interest in the property; any interest is 
sufficient. This is consistent with former Section 738 and the cases 
thereunder. See, e.g., 3 B. Witkin, California Procedure Pleading 
§ 522, at 2173 (2d ed. 1971). For provisions relating to title by 
adverse possession, see Sections 318-328. The 20- and 10-year 
limitations on establishing title by adverse possession formerly 
found in Sections 749 and 749.1 are not continued; they are 
inconsistent with the general adverse possession requirements. 
See discussion in Willemsen, Improving California s Quiet Title 
Laws, 21 Hastings L.J. 835, 838-44 (1970). 

Subdivision (c) requires the naming of specific adverse claims 
as to which the plaintiff seeks to quiet title. The plaintiff may also 
seek to give the quiet title action an in rem effect under this 
chapter. The plaintiffs title in such a case need not be based on 
adverse possession as under former Sections 749 and 749.1. This 
chapter includes special provisions, including pleading 
provisions, to effectuate the in rem aspects of the quiet title 
action. See Sections 762.060-762.070 (unknown defendants), 
763.010-763.040 (service of process), 764.010-764.050 (judgment). 

Subdivision (d) is intended to permit a title determination as 
of a date prior to the date of the action. This implements 
suggestions in L. Simes & c. Taylor, The Improvement of 
Conveyancing by Legislation xxii (1960), and Willemsen, 
Improving California s Quiet Title Laws, 21 Hastings L.J. 835, 853 
(1970) . 

§ 761.030. Answer 
761.030. (a) The answer shall be verified and shall set 

forth: 
(1) Any claim tIie defendant has. 
(2) Any facts tending to controvert such material 

allegations of the complaint as the defendant does not wish 
to be taken as true. 
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(b) If the defendant disclaims in the answer any claim, 
or suffers judgment to be taken without answer, the 
plaintiff shall not recover costs. 

Comment. Subdivision (a) of Section 761.030 is comparable 
to subdivisions (a) and (b) of Section 872.410 (partition). The 
verification requirement is a specific application of Section 446 
(when complaint is verified, answer must be verified). 

Subdivision (b) continues the substance of former Section 739. 
It provides an express exception to Section 1032 (costs in superior 
court) . 

§ 761.040. Cross-complaint 
761.040. (a) The defendant may by cross-complaint 

seek affirmative relief in the action. 
(b) If the defendant seeks a determination of title as of 

a date other than the date specified in the complaint, the 
cross-complaint shall include the date and a statement of 
the reasons why a determination as of that date is sought. 

Comment. Subdivision (a) of Section 761.040 codifies case 
law permitting a cross-complaint for affirmative relief in a quiet 
title action. See, e.g., Winter v. McMillan, 87 Cal. 256, 25 P. 407 
(1890) . 

Subdivision (b) is comparable to Section 761.020 (d) 
( complaint) . 

Article 3. Defendants 

§ 762.010. Necessary defendants 
762.010. The plaintiff shall name as defendants in the 

action the persons having adverse claims to the title of the 
plaintiff as to which a determination is sought. 

Comment. Section 762.010 states the rule for joinder of 
known adverse claimants. Failure to join these persons will result 
in a judgment that does not bind them. See Sections 764.040 and 
764.050. For joinder requirements where the name or interest of 
the defendant is unknown or the defendant is deceased, see 
Sections 762.020 and 762.030. For joinder of unknown persons, see 
Section 762.060. 
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§ 762.020. Where name or interest of defendant is unknown 
762.020. (a) If the name of a person required to be 

named as a defendant is not known to the plaintiff, the 
plaintiff shall so state in the complaint and shall name as 
parties all persons unknown in the manner provided in 
Section 762.060. 

(b) If the claim or the share or quantity of the claim of 
a person required to be named as a defendant is unknown, 
uncertain, or contingent, the plaintiff shall so state in the 
complaint. If the lack of knowledge, uncertainty, or 
contingency is caused by a transfer to an unborn or 
unascertained person or class member, or by a transfer in 
the form of a contingent remainder, vested remainder 
subject to defeasance, executory interest, or similar 
disposition, the plaintiff shall also state in the complaint, so 
far as is known to the plaintiff, the name, age, and legal 
disability (if any) of the person in being who would be 
entitled to the claim had the contingency upon which the 
claim depends occurred prior to the commencement of the 
action. 

Comment. Section 762.020 is comparable to subdivisions (a) 
and (b) of Section 872.520 (partition). 

§ 762.030. Where defendant is deceased 
762.030. (a) If a person required to be named as a 

defendant is dead and the plaintiff knows of a personal 
representative, the plaintiff shall join the personal 
representative as a defendant. 

(b) If a person required to be named as a defendant is 
dead, or is believed by the plaintiff to be dead, and the 
plaintiff knows of no personal representative: 

(1) The plaintiff shall state these facts in an affidavit filed 
with the complaint. 

(2) Where it is stated in the affidavit that such person is 
dead, the plaintiff may join as defendants "the testate and 
intestate successors of (naming the 
deceased person), deceased, and all persons claiming by, 
through, or under such decedent," naming them in that 
manner. 
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(3) Where it is stated in the affidavit that such person is 
believed to be dead, the plaintiff may join the person as a 
defendant, and may also join "the testate and intestate 
successors of (naming the person) 
believed to be deceased, and all persons claiming by, 
through, or under such person," naming them in that 
manner. 

Comment. Section 762.030 is comparable to Sections 872.530 
(partition) and 1250.220(b} (Eminent Domain Law). 

§ 162.040. Title report and additional defendants 
162.040. The court upon its own motion may, and upon 

motion of any party shall, make such orders as appear 
appropriate: 

(a) For joinder of such additional parties as are necessary 
or proper. 

(b) Requiring the plaintiff to procure a title report and 
designating a place where it shall be kept for inspection, 
use, and copying by the parties. 

Comment. Subdivision (a) of Section 762.040 is comparable 
to a portion of Section 872.520 (c) (partition). Subdivision (b) is 
drawn from Section 872.220 (partition). 

§ 162.050. Appearance by named and unnamed defendants 
162.050. Any person who has a claim to the property 

described in the complaint may appear in the proceeding. 
Whether or not the person is named as a defendant in the 
complaint, the person shall appear as a defendant. 

Comment. Section 762.050 is comparable to Sections 751.12 
(Destroyed Land Records Relief Law) and 1250.230 (Eminent 
Domain Law). 

§ 162.060. Joinder of "all persons unknown" 
162.060. (a) In addition to the persons required to be 

named as defendants in the action, the plaintiff may name 
as defendants "all persons unknown, claiming any legal or 
equitable right, title, estate, lien, or interest in the property 
described in the complaint adverse to plaintiffs title, or any 
cloud upon plaintiffs title thereto," naming them in that 
manner. 
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(b) In an action under this section, the plaintiff shall 
name as defendants the persons having adverse claims that 
are of record or known to the plaintiff or reasonably 
apparent from an inspection of the property. 

( c) If the plaintiff admits the validity of any adverse 
claim, the complaint shall so state. 

Comment. Subdivision (a) of Section 762.060 continues the 
substance of the last portion of the second paragraph and the 
third paragraph of former Sections 749 and 749.1. Unlike the 
former provisions, Section 762.060 does not limit the availability 
of in rem relief to adverse possessors, but permits joinder of all 
persons by any plaintiff seeking clear title. See Sections 760.020 
and 761.020 and Comments thereto. In addition to unknown 
persons, the plaintiff must also name known persons pursuant to 
subdivision (b) and Section 762.010. 

Subdivision (b) continues the substance of the first portion of 
the second paragraph and supersedes a portion of the fourth 
paragraph of former Sections 749 and 749.1, and extends the 
joinder requirement to claimants reasonably apparent from an 
inspection of the property. This provision is drawn from Section 
872.510 (partition). For the effect of failure to join holders of 
interests actually known to the plaintiff or reasonably apparent 
from an inspection of the property, see Section 764.050. 

Subdivision (c) adds express authority to admit by pleadings 
the validity of an adverse claim, thereby enabling an action to 
determine title as against all persons, known and unknown, with 
specified exceptions. This will avoid the need to litigate interests 
accepted as valid to which the plaintiffs title is subject. See 
Section 764.010. 

§ 162.010. Rights of unknown defendants 
162.070. A person named and served as an unknown 

defendant has the same rights as are provided by law in 
cases of all other defendants named and served, and the 
action shall proceed against unknown defendants in the 
same manner as against other defendants named and 
served, and with like effect. 

Comment. Section 762.070 continues the substance of a 
portion of former Section 750. 
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§ 762.080. Appointment of guardian ad litem 
762.080. The court upon its own motion may, and upon 

motion of any party shall, make such orders for 
appointment of guardians ad litem as appear necessary to 
protect the interest of any party. 

Comment. Section 762.080 is comparable to a portion of 
Section B72.520(c) (partition). The conditions under which a 
guardian ad litem should be appointed are prescribed in Sections 
372, 373, and 373.5. It should be noted that a judgment in the 
action binds persons under legal disability. Section 764.030. 

Article 4. Service of Process 

§ 763.010. Summons 
763.010. (a) The form, content, and manner of service 

of summons shall be as in civil actions generally. 
(b) If upon affidavit it appears to the satisfaction of the 

court that the plaintiff has used reasonable diligence to 
ascertain the identity and residence of and to serve 
summons on the persons named as unknown defendants 
and persons joined as testate or intestate successors of a 
person known or believed to be dead, the court shall order 
service by publication pursuant to Section 415.50 and the 
provisions of this article. The court may, in its discretion, 
appoint a referee to investigate whether the plaintiff has 
used reasonable diligence to ascertain the identity and 
residence of persons sought to be served by publication, and 
the court may rely on the report of the referee instead of 
the affidavit of the plaintiff in making the order for service 
by publication. 

(c) Nothing in this section authorizes service by 
publication upon any person named as an unknown 
defendant who is in open and actual possession of the 
property. 

Comment. Subdivision (a) of Section 763.010 supersedes the 
fourth paragraph of former Sections 749 and 749.1 and the first, 
third, and fourth paragraphs of former Section 750. The contents 
of the summons is prescribed in Section 412.20. A description of 
the property and a statement of the object of the action are not 
included since the property will already be described and the 
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relief sought will already be stated in the complaint. See Section 
761.020. Service on known defendants must be made pursuant to 
general service provisions; publication as to known defendants is 
permitted only by court order if it appears upon affidavit that the 
defendant cannot with reasonable diligence be served in another 
manner. Section 415.50. 

Subdivision (b) makes clear that, where unknown parties or 
heirs are involved, service on such parties must be by 
publication. This supersedes the fourth and a portion of the fifth 
paragraphs of former Section 750. The affidavit contents are 
drawn from Section 801.9 (real property titles affected by public 
improvement assessments) and Revenue and Taxation Code 
Section 3960 (quiet title to tax-deeded property). Subdivision (b) 
also authorizes the court to appoint a referee to investigate the 
facts on behalf of the court where service by publication is 
sought. The authority provided is a specific instance of the 
general authority contained in Section 638 (1). Whether the 
plaintiff has used reasonable diligence to ascertain the location 
and identity of known and unknown defendants is a matter to be 
determined by the trier of fact under the circumstances of the 
particular case. See, e.g., Gerhard v. Stephens, 68 Cal.2d 864, 
908-10, 442 P.2d 692, 725-26, 69 Cal. Rptr. 612, 645-46 (1968). 

Subdivision (c) codifies case law. See, e.g., Gerhard v. 
Stephens, 68 Cal.2d 864, 908, 442 P.2d 692, 725, 69 Cal. Rptr. 612, 
645 (1968); Manuel v. Kiser, 94 Cal. App.2d 540, 545, 210 P.2d 918, 
921 (1949). 

§ 763.020. Requirements where service is by publication 
763.020. Where the court orders service by publication, 

the order is subject to the following conditions: 
(a) The plaintiff shall post, not later than 10 days after 

the date the order is made, a copy of the summons and 
complaint in a conspicuous place on the real property that 
is the subject of the action. 

(b) The plaintiff shall record, if not already recorded, a 
notice of the pendency of the action. 

( c) The publication shall describe the property that is 
the subject of the action. In addition to particularly 
describing the property, the publication shall describe the 
property by giving its street address, if any, or other 
common designation, if any; but, if a legal description of the 
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property is given, the validity of the publication shall not be 
affected by the fact that the street address or other common 
designation recited is erroneous or that the street address 
or other common designation is omitted. 

Comment. Section 763.020 supersedes the second and a 
portion of the fifth paragraphs of former Section 750. The 
manner of service by publication is prescribed in the general 
provisions of Section 415.50. 

§ 763.030. Publication as to certain defendants 
763.030. (a) Where the court orders service by 

publication, the publication may: 
(1) Name only the defendants to be served thereby. 
(2) Describe only the property in which the defendants 

to be served thereby claim interests. 
(b) Judgment against a defendant who fails to appear 

and answer following service under this section shall be 
conclusive against the defendant named in respect only to 
property described in the publication. 

Comment. Section 763.030 supersedes the seventh paragraph 
of former Section 750 and is comparable to Sections 872.330 
(partition) and 1250.125 (Eminent Domain Law). 

§ 763.040. Proof of service 
763.040. The court before hearing the case shall require 

proof that the summons has been served, posted, published 
as required, and that the notice of pendency of action has 
been filed. 

Comment. Section 763.040 continues the substance of the 
second sentence of the first paragraph of former Sections 751 and 
751.1. 

Article 5. Judgment 

§ 764.010. Proof of title and judgment 
764.010. The court shall examine into and determine the 

plaintiff's title and the claims of all the defendants. The 
court shall not enter judgment by default but shall in all 
cases require evidence of plaintiff's title and hear such 
evidence as may be offered respecting the claims of any of 
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the defendants, other than claims the validity of which is 
admitted by the plaintiff in the complaint. The court shall 
render judgment in accordance with the evidence and the 
law. 

Comment. Section 764.010 continues the substance of the 
first sentence of the first paragraph of former Sections 751 and 
751.1. It is consistent with Section 585 (3) (default judgment). 

§ 764.020. Construction of will 
764.020. (a) If in an action under this chapter the 

validity or interpretation of a gift, devise, bequest, or trust, 
under a will or instrument purporting to be a will, whether 
admitted to probate or not, is involved: 

(1) The will or instrument purporting to be a will is 
admissible in evidence. 

(2) All questions concerning the validity of the gift, 
devise, bequest, or trust shall be finally determined in the 
action. 

(3) If the will has been admitted to probate and the gift, 
devise, bequest, or trust has been interpreted by a final 
decree of the probate court, the interpretation is 
conclusive as to the proper construction thereof. 

(b) Nothing in this section deprives a party of the right 
to a jury trial in any case where, by law, the right is now 
given. 

Comment. Section 764.020 continues the substance of the last 
portion of former Section 738. For determination of title in 
probate proceedings, see Prob. Code §§ 850-854. 

§ 764.030. Persons bound by judgment 
764.030. The judgment in the action is binding and 

conclusive on all of the following persons, regardless of any 
legal disability: 

(a) All persons known and unknown who were parties to 
the action and who have any claim to the property, whether 
present or future, vested or contingent, legal or equitable, 
several or undivided. 

(b) Except as provided in Section 764.050, all persons 
who were not parties to the action and who have any claim 
to the property which was not of record at the time the lis 
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pendens was filed or, if none was filed, at the time the 
judgment was recorded. 

(c) All persons claiming under any of the foregoing 
persons. 

Comment. Section 764.030 supersedes the last portion of the 
first sentence of the sixth paragraph of former Section 750 and 
the first portion of the second paragraph of former Sections 751 
and 751.1. It is comparable to Sections 751.15 (Destroyed Land 
Records Relief Law) and 874.210 (partition). 

§ 764.040. Persons not bound by judgment 
764.040. The judgment does not affect the claim of any 

person who was not a party to the action and who had a 
claim of record in the property or part thereof at the time 
the lis pendens was filed or, if none was filed, at the time 
the judgment was recorded. 

Comment. Section 764.040 is comparable to Section 874.220 
(partition) . 

§ 764.050. Unrecorded interests known to plaintiff 
764.050. If a person having an unrecorded claim in the 

property or part thereof was not a party to the action but 
the claim was actually known to the plaintiff at any time 
before entry of judgment or would have been reasonably 
apparent from an inspection of the property, the judgment 
does not affect the claim of the person. Nothing in this 
section shall be construed to impair the rights of a bona fide 
purchaser or encumbrancer for value of the property. 

Comment. Section 764.050 is comparable to Section 874.230 
(partition). See Section 874.230 and Comment thereto. 

§ 764.060. Protection of bona fide purchaser 
764.060. The relief granted in an action or proceeding 

directly or collaterally attacking the judgment in the action, 
whether based on lack of actual notice to a party or 
otherwise, shall not impair the rights of a purchaser or 
encumbrancer for value of the property acting in reliance 
on the judgment without knowledge of any defects or 
irregularities in the judgment or the proceedings. 
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Comment. Section 764.060 is intended to enhance the 
marketability of property as to which an in rem quiet title decree 
has been rendered. An action or proceeding directly or 
collaterally attacking the judgment in the action may not affect 
the rights of bona fide purchasers of the property; the plaintiff in 
the action or proceeding may be relegated to a damage remedy. 
Section 764.060 does not prescribe limitations periods for direct 
or collateral attack on a quiet title judgment. Such periods are 
governed by other law. See, e.g., Sections 473, 473.5. 

§ 764.070. Effect on State of California and United States 
764.070. Notwithstanding any other provision of this 

chapter, the judgment in the action is not binding or 
conclusive on the state or the United States unless 
individually joined as parties to the action. 

Comment. Section 764.070 continues the substance of 
provisions formerly located in the first portion of the second 
paragraph of former Sections 751 and 751.1. For statutes 
authorizing quiet title actions against the state, see, e.g., Pub. Res. 
Code §§ 6461-6465 (state lands administration), Rev. & Tax. 
Code § 3951 (tax-deeded property), Sts. & Hy. Code § 9012 
(refunding of bonds) . 
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CONFORMING CHANGES 

Civil Code § 1006 (amended) 
SEC. 2. Section 1006 of the Civil Code is amended to 

read: 
1006. Occupancy for any period confers a title sufficient 

against all except the state and those who have title by 
prescription, accession, transfer, will , or succession; 
p:.""(n'itie6, .h6we.'C'.k'R, HttH but the title conferred by stteft 
occupancy sftftIl Bet Be is not a sufficient interest in real 
property to enable the occupant or ffis the occupants 
privies to commence or maintain an action to quiet title 
l::lft8er Mte f>re'/isiefts at seeaeft seyeft hl::lfl8re8 thirty/eight 
at Mte Qe8e at QarH Preee8l::lre at MHs 5tttte , unless stteft the 
occupancy sftftIl fttwe has ripened into title by prescription. 

Comment. Section 1006 is amended to reflect the relocation 
of the quiet title provisions and to make nonsubstantive drafting 
improvements. 

Civil Code § 2931a (amended) 
SEC. 3. Section 2931a of the Civil Code is amended to 

read: 
2931a. In all actions brought to determine conflicting 

claims to real property, or for partition of real property 
l::lft8er Mte f>reYisiefts at Ghaf>ter 4; ~ ~ PftH g at Mte 
Qe8e at QarH Preeest::lPe, or to foreclose a deed of trust, 
mortgage, or other lien upon real property upon which 
exists a lien to secure the payment of taxes or other 
obligations, to the State of California, other than taxes upon 
such real property, the State of California may be made a 
party, and in such action the court shall have jurisdiction to 
determine the priority and effect of the liens described in 
the complaint in or upon the property, but the jurisdiction 
of the court in such action shall not include a determination 
of the validity of the tax giving rise to the lien or claim of 
lien. The complaint in such action shall contain a 
description of the lien sufficient to enable the tax or other 
obligation, payment of which it secures, to be identified 
with certainty. Services of process in such actions shall be 
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made upon the Secretary of State or ffis assistant, or any ef 
ffis defltlBeS deputy, and upon the Attorney General or any 
ef ffis defluties deputy, and a copy of the complaint shall be 
delivered to the officer, board, commission, department or 
division or other body charged with the collection of the tax 
or obligation. It shall be the duty of the Attorney General 
to represent the State in all such actions. 

Comment. Section 2931a is amended to reflect the relocation 
of the partition provisions. Quiet title provisions now occupy 
Chapter 4 (commencing with Section 760.010) of Title 10 of Part 
2 of the Code of Civil Procedure. 

Code of Civil Procedure §§ 738-751a (Chapter heading) 
SEC. 4. The heading of Chapter 3 (commencing with 

Section 738) of Title 10 of Part 2 of the Code of Civil 
Procedure is amended to read: 

CHAPTER 3. ACTIONS +Q DgTgRMINg 
CONFLICTING CLltiM +Q FOR THE RECOVERY 
OF REAL PROPERTY, AND OTHER PROVISIONS 

RELATING TO ACTIONS CONCERNING REAL 
gSTA.Tg PROPERTY 

Comment. The heading of Chapter 3 is amended to reflect 
the relocation to Chapter 4 (commencing with Section 760.010) 
(quiet title) of provisions relating to actions to determine 
conflicting claims to real property. 

Code of Civil Procedure § 738 (repealed) 
SEC. 5. Section 738 of the Code of Civil Procedure is 

repealed. 
+a& Aft aetioa ffitly Be BfOUght By ftftY flefsoa agaiast 

aaothef wfte elaifHs tift estate at' iatefest itt t'efti: at' flefsoaal 
flfoflefty, adYefSe ~ ffifft; fat' Hie flUfflose ef deteffHiHiag 
Stteft ad'jCfSC elaifft; ]3i-=8Jr,ieJe8, i18JJr.et·C .. -, ~ lw'8CftC J/CP itt 
tift aetioa ~ ~ #Me ffi; at' ~ deteffHiae adYefSe elaifHs ffi; 
t'efti: at' flefsoaal flfoflefty, Hie yalidity at' iatefflfetatioa ef 
ftftY gift.; devise, Bequest at' fl:l:is.t; uadef ftftY will; at' 

iastfufHeat flUffloftiag ~ Be 8: will; vihethef adfHitted ~ 
flfoBate at' H&t; sl=ta:H Be iavol'ied, Stteft will; at' iastfufHeat 
flufflofBag ~ Be 8: will; is adfHissiale itt cvideaee, 8:Hft a:Il 
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Eftlesasfts esfteePftiftg Mle validity ef ~ ~ de .... ise, 
eeEftlest 6P ffi::tM taepeift esftttHfted, SftYe Stieft as Hftdep Mle 
esftsaffiasft eelsftg eJfelHsively ffi Mle ppsaate jHfisdietisft, 
shall Be "ftally detepmifted itt Stieft aeasft, J»"'6t'i€leet ~ if 
Mle stHft will shall fttwe 8eeH: admitted ffi ppsaate ftft4 
iftteppl'eted By it deepee ef Mle sHpePisp eeHft sittiftg itt 
ppseate waiea deepee fttts eeesme fittttl Stieft ifttepppetaasft 
shall Be esftelHsive as ffi Mle ppspep eSftSHHeaSft ef stHft .wta; 
6P ~ ~ taepesf, sa eSftSHHed, itt ~ aeasft Hftdep ~ 
seeasft, tIBfI p1'8t.,6et/, :h8tJ'tW€,~'" ~ ftstaiftg aepeift. 
esfttaffied shall Be eSftSHHed ffi deppi .... e it ~ ef Mle PigIH 
ffi it ~ ftittl itt ~ ease Tyvaepe, By Mle law; Stieft PigIH is 
ft6W giveft. 

Comment. The first portion of former Section 738 is 
superseded by Section 760.020, which does not limit the persons 
against whom title may be quieted, but permits an in rem action. 
The substance of the last portion of former Section 738 is 
continued in Section 764.020. 

Code of Civil Procedure § 738.5 (repealed) 
SEC. 6. Section 738.5 of the Code of Civil Procedure is 

repealed. 
;a&& :Aft aetisft ffitlY Be epsHgat agtHftst Mle 8ttHe ef 

Califfil'ftia ffi detel'mifte waetaep 6f ftM tlft eseaeat fttts 
seeHPped as ffi ~ t'etll ppspefty 6P ifttepest taepeift Hftdep 
Mle pps';isisfts ef !.!:Aft aet pelatiftg ffi Mle pigats, psweps ftft4 
disaeiliaes ef aliefts ftft4 ef eeptaift esfftptlfties, assseiatisfts 
ftft4 esppspaasfts wHft pespeet ffi ppspepty ef ~ State, 
ppsvidiftg fer eseaeats itt eeptaift eases; pfeSefiaiftg Mle 
ppseedHPe taepeift, peqHipiftg pepspts ef eepttHft ppspepty 
asldiftgs ffi faeilitate Mle eftfefeemeftt ef ~ aet; 
ppesepiBiftg peftalties fer vislatisft ef Mle pfs .... isisfts aepesf, 
ttH:ft pepealiftg all aets 6P ~ ef aets iftesftsisteftt 6P itt 
esftAiet aepewita," apppsved By Mle eleetspate NSJiemeep 
~ WOO; ttH:ft as ameftdeel. 8tteft tlft aetisft ffitlY Be 
esmmefteed By ~ pepssft elaimiftg tlft ifttef'est itt Mle 
ppspepty. +fte esmplaiftt shall desepiae Mle ppspepty ttH:ft 
shall speeif)' Mle iftstpHffteftt 6P iftstfHffteftts itt Mle eftttiH: ef 
tHle ffi Mle ppspepty "'laiea gttYe flse ffi Mle psssieility ef 
Stieft eseaeat. +fte 8ttHe ef Califef'ftia fffiall Be Mle sale 
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dcfeftdaftt ffi seeft acti6ft tlftft Be ~ ftlattcf ftltty ee 
adjudicatcd CXCCf>t ffte issue ef ffte 6CCUff'CftCC ef tift 

csc~cat. Ne issue ~ ee faiscd at' eItlim ffttl€le By ffte 
f>laifttiff ffi seeft acti6ft bascd up6ft cst6f>f>d, at' failufc ef ffte 
btftte ffi fta¥e C6ftlftlCftccd tift csc~cat f>f'6cccdiHg, ftet' ~ 
tlftY statutc ef liftlitati6ft 6f>cfatc ffi -btw tift adjudicati6ft ffi 
seeft acti6ft ~ ffte f>f6f>Cfty at' tlftY ifttCfCSt t~cf'cift fttt5 
csc~catcd ffi ffte ~ A C6f>Y ef ffte c6ftlf>laiftt tlftft 
SUftlftl6ftS ~ ee sCf'lcd up6ft ffte Att6fftCY Gcftcfal at' ffis 
assistaftt, at' tlftY ef ffis dCf>utics, tlftft up6ft ffte diSH'iet 
att6f'ftcy at' C6Uftty c6uftscl ef ffte C6Uftty ffi w~ic~ ffte 
f>f6f>Cfty is sittiatcd, at' up6ft tkeiP fCSf>ccti'lC assisttlftts at' 

dCf>utics. Sueft diSH'ict att6fftcy at' C6Uftty c6uftsd ~ 
f>Cf'fefftl dutics siftlilaf ffi tftese fc€):uifCd ffi ee f>Cffefftlcd ffi 
csc~cat f>f6Cccdiftgs C6ftlftlcftccd By ffte btftte UftdCf ffte 
f>f6'1isi6ftS ef ffte ~ ftlCftH6ftcd ffi MHs SCCti6ft. +he 
Att6fftCY GCftcf'al at' diSH'ict att6fftcy at' C6Uftty c6uftscl 
~ fta¥e l8Q 6ttys; ftS ft ftlattcf ef figM; ffi w~ic~ ffi aftSWCf 
at' 6t~Cf"Nisc f>lead. If ~ tlftY flftle dUfiftg ffte f>cftdcftcy ef 
ffte acti6ft ffte Att6fftCY GCftcfal dCtCfftliftcS ~ UftdCf ffte 
law at' ffte faets at' ~ Be seeft csc~cat fttt5 6CCUffCd, he 
fftftY; wifft ffte C6ftSCftt ef ffte btftte G6ftH'6Hcf, file ft 

disclaiftlcf ffi seeft acti6ft tlftft t~CfCUf>6ft judgftlcftt ~ ee 
cfttcf'cd agaiftst ffte ~ 

Comment. Former Section 738.5 is not continued. The Alien 
Land Law, which it implemented, has been repealed for more 
than 20 years. See 1955 Cal. Stats. chs. 316, 1550; 1957 Cal. Stats. 
p. cxxxvii. 

Code of Civil Procedure § 139 (repealed) 
SEC. 7. Scction 739 of the Code of Civil Procedure is 

rcpcaled. 
~ If ffte dcfcftdaftt ffi seeft acti6ft discltliftl ffi ffis 

aftSWCf tlftY ifttCfCSt at' cstatc ffi ffte f>f6f>Cfty, at' suffcf 
judgftlcftt ffi ee takcft agaiftst ftifft Wit~6Ut aftSWCf, ffte 
f>laifttiff Caftft6t fCC6'1Cf cas&. 

Comment. The substance of former Section 739 is continued 
in Section 761.030 (c) . 
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Code of Civil Procedure § 748.5 (repealed) 
SEC. 8. Section 748.5 of the Code of Civil Procedure is 

repealed. 
+4&&: "/seftovol' ft tll'spssal ffi dedicato lftftEi fat: pl:lelic 

ifftpJ's'/OfftOftt fttts :eeett sOl'otsfel'e at' sOl'oaftel' fftftEle ~ 
fft8:ft ettly; witssl:lt ftftY accoptaftco ef ~ dedicatisft saviftg 
:eeett fftftEle ftftEl J'ocsl'ded 'liitsift ge ~ tsol'oafteJ', ftftEl 
~ lftftEi fttts ft6t; :eeett ttSe4 fat: ~ pl:lJ'psso fat: '#sics ~ 
dedicatisft WftS pJ'spssed fat: ft pel'isd ef ge yoal's, ftftEl ~ 
PJ'spoJ'ty fttts:eeett sl:lesoEtl:lofttly selti ffi ft ~ pel'SSft, ttfteto 
~ filiHg ef ~ fftfttT, ftftEl ttSe4 ftS if free ef ~ dodicatisft, 
~ is ft csftcll:lsivo pJ'esl:lfftptisft tftttt ~ Pl'spssod 
dodicatisft WftS ft6t; accopted, ftftEl iH ft Sl:l# ffi EJ:l:liet tiMe ffi 
stteft lftftEi ftafftiftg ~ gsvOl'ftfftofttal agoftcy ffi wsics ~ 
dodicatisft WftS fftftEle ~ fftftP ftS defeftdaftt, ~ docl'oo iH 
ftwep ef ~ plaifttiff sftall elettt' ~ tiMe ef ~ Pl'spssod 
dodicatisft ftftElI'OfftS'/O ~ elel:ltl cl'oatod ~ ~ Pl'spssod 
dodicatisft. 

Comment. The substance of the first portion of former 
Section 748.5 is continued in Section 771.010. The substance of the 
last portion is continued in Section 771.020. 

Code of Civil Procedure § 749 (repealed) 
SEC. 9. Section 749 of the Code of Civil Procedure is 

repealed. 
~ Aft actisft fftfty ee el'sl:lgst, eitsoJ' ftS ft sopal'ato 

actisft, at' jsiftod wifft ftft actisft l:lftdol' Sectisft ~ ef tffis 
eetIe; ffi dctcJ'fftifto ~ advoJ'so claiffts ffi ftftEl clsl:lds tif*ffi 
tiMe ffi t'eftl pJ'spol'ty ~ ft POI'SSft wfte; ~ sifftself at' ~ 
sifftsolf ftftEl ftis pl'odoccsssJ's iH ifttol'ost, fttts :eeett iH ~ 
actl:lal, OJfcll:lsi'/C ftftEl advol'sc psssossisft ef stteft pl'spol'ty 
csfttiftl:lsl:lsly fat: QG ~ tffiet' ffi ~ filiHg ef ~ csfftplaiftt, 
claifftiftg ffi ewH: ~ Sftffte iH fee agaiftst ~ 'lisslo wSl'ld, 
ftftEl wfte; ~ sifftself at' ~ sifftself ftftEl ftis pl'odoccsssl's iH 
ifttol'ost, fttts ~ ftI.l tMes ef oVCl'y ltiH6 loviod at' asscssod 
agaiftst ~ pI'SpoJ't)· ftftEl wsics weFe pa)'aelo dl:ll'iftg ~ 
pOl'isd ef fi¥e ~ csfttiftl:lsl:lsly fte*t pl'ocodiftg ~ filiHg 
ef ~ csfftplaiftt. 8tti4 actisft sfttMl ee CSfftfftoftcod ~ ~ 
filiHg ef ft vOl'ifiod csfftplaiftt avcniftg ~ fftattol's a-bsvo set 
feftft.: 
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a6Hcc at the ~cadcacy at the actiea, c6ataiaiag the ffiattcrs 
f'cqHircd By Sccti6a 4Q9 at Mtis ~ 

Comment. The first sentence of the first paragraph of former 
Section 749 is superseded by Section 760.020, which does not limit 
the persons by whom title may be quieted, but permits an in rem 
action in any case; nor does Section 760.020 impose a 20-year 
waiting period before a person claiming title by adverse 
possession may bring an action. See also Section 761.020 and 
Comment thereto (complaint). The substance of the second 
sentence of the first paragraph, requiring a verified complaint 
and a statement of facts upon which the plaintiffs title is based, 
is continued in Section 761.020. 

The substance of the first portion of the second paragraph, 
requiring joinder of interests of record or known to the plaintiff, 
is continued in Section 762.010. The substance of the last portion 
of the second paragraph and the third paragraph is continued in 
Section 762.060. 

The fourth paragraph, relating to action against and service on 
a known defendant, is superseded by Sections 761.020 
(complaint), 762.010 (necessary defendants), and 763.0l0(a) 
(service of summons). 

The fifth paragraph, requiring a lis pendens, is superseded by 
Section 761.010 (b) . 

Code of Civil Procedure § 749.1 (repealed) 
SEC. 10. Section 749.1 of the Code of Civil Procedure is 

repealed. 
~ Aft actiea fftftY he 19f'eHght, cithcf' ftS ft se~af'atc 

aeti6a, 6f' jeiacd wttft ftfl: acti6a Hadcf' Sccti6a ;a8 at ~ 
earle; te dctCf'ffiiac the ad'lcrsc claiffis te ttH:tl cleHds ttf*ffl 
ftMe te t'eftl ~f'e~cf'ty By ft ~Cf'sea wit&; By hiffisclf 6f' By 
hiffisclf ttH:tl fits ~f'cdcccssef's ift iatcf'cst, ftftS 1geett ift the 
actHal, CJf:CIHSiJ/c ttH:tl ad'lcrsc ~esscssi6a ef SHeft ~f'e~crty 
c6atiaH6Hsly f6t' .w yeftf'S fH'i6t' te the filiftg ef the c6ffi~laiat, 
claiffiiag te 6Wfl: the SftfftC ift fee agaiast the wh6lc w6rld, 
ttH:tl wit&; By hiffiSelf 6f' By hiffiSelf ttH:tl his ~rcdCCCSS6f'S ift 
iatcrcst, ftftS ~ all ftHfes ef cJ/cry Itiftft lcvicd 6f' asscsscd 
agaiast the ~f'e~crty ttH:tl which wet"e ~aya19lc dHf'iag the 
~Cf'i6d ef .w yeftf'S c6atiaH6Hsly H:eJf:t ~f'cccdiag the filiftg ef 
the ceffi~laiat. &ttd acti6a sftftll he c6ffifficaccd By the filiftg 
ef ft '1cf'ificd eeffi~laiat a'lcf'f'iag #te ffiattCf'S a1ge'lc set feHl:r. 
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~ Sftift esfftJ)laiftt may iftelliae ttS aefeftaaftts itt Stteh 
aetisft, itt aeeitisft ffi Stteft f>efSSftS ttS af>f>eaf at feeSfe ffi 
fttwe; ftH ~ f>efSSftS .wfte ftfe kftswft ffi tfte J)laiftaff ffi 
fttwe; seffte eltKm et' elettEl 6ft tfte rettl J)fSf>efty aesefieee 
tft tfte esfftf>laiftt ae"t'efSe ffi f>laiftaff's s"+Vftefsftif>, ftfttl ~ 
J)efSSftS liftkftswft elaifftiftg ftfty rtgM; fttIe; estate, ifttefest 
et' Iieft itt Stteh rettl J)fSf>efty, et' elettEl ~ tfte fttIe at 
J)laifttiff tftefet:s, ftfttl tfte J)laifttiff may aesefiee Stteh 
liftkftS'Nft eefeftaaftts itt tfte eSfftJ)laiftt ttS fellsws. !!.Mse ftH 
~ J)efSSftS liftkfts .. vft, elaifftiftg ftfty rtgM; fttIe; estate, 
Heft et' ifttefest itt tfte t'eftl J)fSJ)efty aesefieea itt tfte 
esfftJ)laiftt aavefse ffi f>laiftaff's swftefsftiJ), et' ftfty elettEl 
~ J)laiftaff's fttIe tftefets." 

If tfte J)efSSft et' ftH J)efSSftS ftaJllftg ft eltKm et' elettEl6ft tfte 
fttIe ffi Sftift t'eftl J)fSJ)efty ftfe liftHftSWft ffi J)laiHaff, tfte lMteP 
may aesefiee tftefft itt tfte esfftJ)laiftt ttS !!all J)efSSftS 
liftHftSWft, elaifftiftg ftfty ~ fttIe; estate, Heft et' ifttefest itt 
tfte t'eftl J)fSJ)efty aesefieee itt tfte esfftJ)laiftt aaJiefse ffi 
J)laifttiff's swftefsftif>, et' ftfty elettEl ~ J)laiftaff's fttIe 
tftefets." 

If ftfty kftswft eefeftaaftt ftftlftea itt tfte eSfftJ)laiftt is ft 

J)efSSft elaifftiftg ftfty ~ fttIe; estate, Heft et' ifttefest itt 
ftfttl ffi tfte t'eftl J)fSJ)efty liftaef tfte f>laifttiff et' ftfty 
J)feaeeessSf tft ifttefest at tfte J)laiftaff, "+Vftieft elttim ftttS 
afiseft, er ftttS geeft efeatea ey tfte J)laifttiff et' ftfty 

f>feeeeessSf tft ifttefest at tfte J)laiftaff, "+Vitftift ffift yetH'S 

t>fler ffi tfte ftlffig at tfte esfftJ)laiftt, tftea ttS ffi ftfty Stteh 
aefeftaaftt tfte esfftJ)laiftt sAtta eSfttaiH allegatisfts 
aJ)f>fSJ)fiate ffi ftft aetisft liftaef ~eetiSft +a8 at MHs eecle; ftfttl 
ttS ffi ftfty Stteft aefefteaftt tfte aetisft sAtta Be aeefftea ftfttl 
eSftSiaefee efsligftt lifteef tfte f>fSJiisiSfts at ~eetiSft +a8 ftfttl 
seetiSfts f>eftifteftt tftefets at MHs eecle; ftfttl ttS ffi ftfty Stteh 
aefefteaftt tfte J)fseeeeiftgs itt tfte aetisft sAtta Be gsvefftee 
ey tfte f>fs'lisisfts at Sftift ~eetisft +a8 ftfttl Sftift seeasfts 
J)eftifteftt tftefets; ftfttl tfte J)fSJlisiSfts at ~eetisft +BQ at MHs 
eeee sfta.ll ~ ~ ffi tfte f>fSeeeeliftgs ttS ffi ftfty Stteh 
aefeftaaftt 

"/itftia ffift EIays ~ tfte ftlffig at tfte esfftJ)laiftt, J)laifttiff 
sfta.ll tHe; er eft\iSe ffi Be fileel itt tfte efftee at tfte eSliftty 
feesfeef at tfte eSliftty Wftefe tfte f>fSf>efty is sitliatee, ft 
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floaee ef ~ ~eflaefley ef ~ aeaOfl, eOfltaifliflg ~ ffiattefs 
fettl:lifea By Seetiofl ~ ef Ntis eo6&. 

Comment. The first sentence of the first paragraph of former 
Section 749.1 is superseded by Section 760.020, which does not 
limit the persons by whom title may be quieted, but permits an 
in rem action in any case; nor does Section 760.020 impose a 
lO-year waiting period before a person claiming title by adverse 
possession may bring an action. See also Section 761.020 and 
Comment thereto (complaint). The substance of the second 
sentence of the first paragraph, requiring a verified complaint 
and a statement of facts upon which the plaintiffs title is based, 
is continued in Section 761.020. 

The substance of the first portion of the second paragraph, 
requiring joinder of interests of record or known to the plaintiff, 
is continued in Section 762.010. The substance of the last portion 
of the second paragraph and the third paragraph is continued in 
Section 762.060. 

The fourth paragraph, relating to action against and service on 
a known defendant, is superseded by Sections 761.020 
(complaint), 762.010 (necessary defendants), and 763.01O(a) 
(service of summons) . 

The fifth paragraph, requiring a lis pendens, is superseded by 
Section 761.010 (b) . 

Code of Civil Procedure § 750 (repealed) 
SEC. 11. Section 750 of the Code of Civil Procedure is 

repealed. 
~ 'Jlitmfl ~ yettt'S ~ ~ fiHfl.g ef ~ eOffi~laiflt, 

ft5 fe<tHifea By Seetiofl +49 et' ~ Ii Sl:lffiffiOflS sftttll Be 
issl:lea, whieh sftttll eOfltftifl ~ ffiattefs fettl:lifea By Seeaofl 
419.99, ftflft ifl aaaitiofl, Ii aesefi~tiofl ef ~ ~fo~efty ftflft Ii 
stateffieflt ef ~ oBjeet ef ~ aeaOfl. 1ft ~ Sl:lffiffiOflS ~ 
l:lflkflOVt'fl aefeflaftflts sftttll Be aesigflatea ft5 ifl ~ 
eOffi~laiflt, vt'hethef ~ ftt'e ~ sale aefeflaaflts at" ~ If 
ft5 -te ftflY aeteflaaflt ~ aetiofl is eH:e BfOl:lght l:lflaef ~ 
~forf'isiOflS ef Seetiofl +as ftflft seetioflS ~eftifleflt thefeto ef 
~ eet=le; stteh aefeflaaflt ffiftY Be flaffiea ifl ~ Sfttfte 

Sl:lffiffiOflS ftflft fle se~afate et' aaaitioflal Sl:lffiffiOflS H:eeEl Be 
issl:lea aifeetea -te stteh aefeflaaflt. 

'J/ithifl aG 6ttys ~ ~ iSSl:laflee ef ~ Sl:lffiffiOflS, ~ 
~laiflatf sftttll ~ et' eftl:lSe -te Be ~ostea Ii ~ thefeot ifl 
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scr¥cd ftS aiercstHd, ftftEl tHlyeac eltHffiiag Hadcr ftim; sftftll 
Be eeaelHded By tfte jHdgfficat ia stteft aetiea ftS cff.eetHtHly 
ftS if tfte aetiea WftS BreHght agtHast tfte J)ersea By his et" fte¥ 
aMftc ftftEl J)crSeatH scrrliee at J)reeess WftS eBttHaed, 
aetwithstaadiag ~ stteft tIftltae'Ha J)ersea fftftf Be Hadcr 
le8ftl disaBility. Scr¥iec sftftll Be decfficd eeffiJ)lcte ~ tfte 
eeffiJ)lctiea at tfte J)HBlieatiea. 

ffi tfte e¥cat ~ scr¥iec ef ~ SHffiffieas sftftll Be 
rcfttlired ~ Be By J)H8lieatiea ftS ~ ~ dcfeadtmt, iaelHdiag 
ft dcfeadtHlt ftS ~ wheffi tfte aetiea is BreHght Hader tfte 
J)re¥isieas ef Seetiea m tfte effieto fep stteft J)HBlieatiea, 
ffiadc J)HrSHtHlt ~ tfte J)re¥isieas ef Scetiea 'tie.eO fftftf Be 
ffiadc cithcr ftS ft J)ftPt at tfte effieto fep J)HBlieatiea at 
sttmmeas mttde ftS ~ H~ae'Ha dcfeadtlflts, et" ftS ft seJ)ftPate 
erdcr, ftS tfte eettH et" ft jttElge tftcrcef fftftf eeasidcr J)reJ)cr 
ia tfte J)ftPtiettlftP ~ 

Comment. The first, third, and fourth paragraphs of former 
Section 750 are superseded by Section 763.010 (a) , which requires 
the summons to have the same form and content and be served 
in the same manner as in civil actions generally. The three-year 
issuance of summons requirement is superseded by Section 581a 
(dismissal for lack of prosecution). 

The second paragraph is superseded by Section 763.020 (a) , 
which requires posting within 10 days after the court orders 
service by publication. 

The fifth paragraph is superseded by Sections 763.010 and 
763.020 (c) . 

The substance of the first portion of the first sentence of the 
sixth paragraph is continued in Section 762.070. The last portion 
of the first sentence is superseded by Section 764.030. The last 
sentence of the sixth paragraph is superseded by Section 
415.50 (c) . 

The seventh paragraph is superseded by Section 763.030. 

Code of Civil Procedure § 751 (repealed) 
SEC. 12. Section 751 of the Code of Civil Procedure is 

repealed. -
~ Vlftca tfte SHffiffieas fttts 8eett scrved ftS J)re'fTidcd ia 

tfte J)rcecdiag scetiea ftftEl tfte atfte fep tHlsv;criag fttts 
cJfJ)ired, tfte eettH sftftll J)reeecd ~ ftettp tfte CftSC ftS ia etftep 
ettSCS ftftEl sftftll fttt¥C jHrisdietiea ~ CJfMftmc ~ ftftEl 
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detcf'fftiftc the lcgtMity ef plaifttiffs #tie tffitl ef the #tie tffitl 
eItHtft ef tHl the defcftdaftts tffitl ef tHl uftkftewft pCf'seftS, tffitl 
~ ~ efttl fftt¥.ff '** efttep tlfty judgfftcftt ~ default, Bttt 
fffitSf ffi tHl eases f'cquif'c cvidcftcc ef plaifttiffs #tie tffitl 
pesscssiefl, tffitl ftetff sueft cvidcflCC ftS fftftY Be efkf'cd 
f'CSpcctiftg the daiffts tffitl #tie ef tlfty ef the dcfeftdaftts tffitl 
fffitSf tficf'caftcf' dif'cct judgfftcftt te Be cfttcf'cd ffi 
accef'daftcc ~ the cvidcflCC tffitl the ~ ~ ~ 
bcfof'c pf'ecccdiflg ~ ftetff the CftSe fftt¥.ff f'cquif'c pt'6ef ~ Be 
fftadc ~ the sufftfftefts ftftS Beett sCf'vcd tffitl pestcd ftS 

fiCfCiftbcfef'c dif'cctcd tffitl ~ the fcquif'cd fteticc ef 
PCftdCflCY ef actieft ftftS Beett filee.:. 

+he jUdgfftCflt ftftey it ftftS bccefftc fiftftl. is ceftclusivc 
agaiftst tHl the pCf'sefts ftafftcd ffi the sufftfftefts tffitl 
cefftplaiftt wfte fta¥e Beett sCf'vcd tffitl agaiftst tHl UftkfteVift 
pCfSeftS ftS statcd ffi the cefftplaiftt tffitl sufftffteftS wfte fta¥e 
Beet:t sCfvcd ~ pu.elicatieft, Bttt sftftH: '** Be eeftelusivc 
agaiftst the Stt:tte ef Galifefflia at' the Uftitcd ~tatcs. 8atEl 
judgfftcftt sftftH: fta¥e the effeet ef a judgfftcftt ffi f'efft cJf:ecpt 
ftS agaifl9t the Stt:tte ef Galifofflia tffitl the Uftitcd ~tatcs; tffitl 
pfevidcd fUf'tacf', ~ the Sfti4 jUdgfftCflt sftftH: '** bHt4 at' 

Be ceftelusi'ie agftiflst tlfty pCfSeft elaifftiftg tlfty estatc, #tie; 
flgft.t; pesscssiefl, at' lieft ~ the pf'epcfty uftdcr the plaifttiff 
at' his prcdecessers ffi ifttcrcst, \vaiea elftifft, lieH; cstatc at' 

fi.gIH ef pesscssiefl ftftS ariscft at' ftftS Beet:t ercatcd ~ the 
plaifttiff at' his prcdeccssefs ffi ifttcf'cst '.vitfiift QG yetH'S fffieF 
~ the flliH.g ef the eefftplaiftt, uftlcss precccdiftgs sftftH: fta¥e 
Beet:t takcft agaiftst sueh dcfeftdaflt tffitl sufftfftefts seried 
~ ftffit ftS previded ~ respcet ~ actiefts bf'eugfit Uflder 
the pf'e'iisiefts ef ~cetieft ;as ef tftts eeEle; at' unless sueh 
dCfefldftflt sftftH: fta¥e appearcd )'elufttarily ffi the actieft. 

+he f'cfftcdy previdcd ffi tftts tffitl the twe prcecdiftg 
sectieflS sftftH: Be ceflstrucd ftS eUfflulati'ic tffitl '** cJf:elusivc 
ef ftflY etfteto rCfflcdy, fot=fft at' fi.gIH ef aetieft at' precccdiflg 
anewcd~~ 

Comment. The substance of the first sentence of the first 
paragraph of former Section 751 is continued in Section 764.010. 
The substance of the second sentence is continued in Section 
763.040. 

The first portion of the second paragraph is superseded by 
Sections 764.030 and 764.070. The last portion is not continued; 
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the general provisions governing joinder of defendants and title 
by adverse possession govern. See Sections 762.010 and 318-328. 

The substance of the third paragraph is continued in Section 
760.030. 

Code of Civil Procedure § 751.1 (repealed) 
SEC. 13. Section 751.1 of the Code of Civil Procedure is 

repealed. 
:fM.+.. 'I/keft Hie SUfflffleftS has geeft serve a ftS previaea 

ift Seetieft +6G at MHs eefte ftftEl Hie fiH'le fat' aftsv/eriftg has 
expire a, Hie eeur-t skttH preeeea ~ ketlf' Hie etlSe ftS ift ether 
etlSeS ftftEl skttH kftYe jurisaietieft ~ eX8:ffitne iftte ftftEl 
aeterfflifte Hie legality at plaifttiffs fttle ftftEl at Hie fttle ftftEl 
elaim at all Hie aefeftaaftts ftftEl at all uftkftevtft persefts, ftftEl 
~ Mtttt eftEl fftUM ftM eftteto ftftY juagffleftt By aefault, aut 
fftUSot ift all etlSeS reEjuire eviaeftee at plaifttiffs fttle ftftEl 
pessessieft, ftftEl ketlf' suek e'liaeftee ftS ffitlY Be efferea 
respeetiftg Hie elaiffls ftftEl fttle at ftftY at Hie aefeftatlHts ftftEl 
fftUSot tkereafter aireet juagffleftt ~ Be eftterea ift 
aeeeraaftee ~ Hie eviaeftee ftftEl Hie ~ ~ eeur-t 
aefere preeeeaiftg ~ ketlf' Hie etlSe fftUM reEjuire ~ ~ Be 
fflaae Mtttt Hie SUfflffleftS has geeft serve a ftftEl pestea ftS 

kerelftaefere aireetea ftftEl Mtttt Hie reEjuirea ftetiee at 
peftaeftey at aetieft has geeft file& 
~ juagffleftt ttfteto it has aeeeffle fiftttl is eeftelusive 

agaiftst all Hie persefts ftafflea ift Hie SUfflffleftS ftftEl 
eefflplaiftt wfte kftYe geeft servea ftftEl agaiftst all uftkftevtft 
persefts ftS statea ift Hie eefflplaiftt ftftEl SUfflffleftS wfte kftYe 
6eeft serve a By pualieatieft, aut skttH ftM Be eeftelusive 
agaiftst Hie 8fltte at Califfirftia 6t' Hie Uftitea States. Saitl 
juagffleftt skttH kftYe Hie effeet at a juagffleftt ift retft exeept 
ftS agaiftst Hie 8fltte at Califerftia ftftEl Hie Unite a States, ftftEl 
previae a ftlrtker, Mtttt Hie saitl juagffieftt skttH ftM ffiM 6t' 

Be eeftelusive agaiftst ftftY perseft elaitniftg ftftY estate, ftNe; 
flgftt; pessessieft, 6t' lieft ~ Hie p.t'eperty uftaer Hie plaifttiff 
6t' his preaeeessers ift iftterest, 'Nkiek elaiffl, lieft; estate 6t' 

f'igftt at pessessieft has ariseft 6t' has geeft createa By Hie 
plaifttiff 6t' his preaeeessers ift iftterest viitkift teft years 
tffieP ~ Hie flliftg at Hie eefflplaiftt, uftless preeeeeHftgs skttH 
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ftttYe Beett fttltett agaiHst stteft defeHdaHt ttHft StlIHIHOHS 
sep¥ed ~ ffiHt as ppovided wttlt pespeet ~ aetioHS 
SPo\:lght \:lHdep .tJ:te ppo¥isioHS at SeetioH ;a8 at HHs eefte; et' 

tlHless stteft defeHdaHt sl=tttll l=ttt¥e appeaped ¥oltlHt8:Pily Ht 
.tJ:te aetioH. 

=Hte peIHedy ppo·liaea Ht HHs seetioH ttHft SeetioH ~ 
sl=tttll Be eOHsb'tiea as etlIHtllati¥e ttHft HM eJfeltlsirle at 8:HY 
etftet. peIHedy, feFm et' f'i.gIH at aetioH et' ppoeeediHg allowed 
By lew ttHft sl=tttll Be eOHstFtlea as 8:H altePHati'le peIHeay ~ 
.tJ:te peIHeay pporliaea Ht SeetioHs +49; ;eQ; !tM; ttHft ;&1ft ttHel 
HM as pepealing et' 8:lfteHamg ~ seetioHS. 

SeetioHs ~ ttHft;&lft sl=tttll8:f'f'ly ~ ttHft Be ft pMt at.tJ:te 
altePHati¥e peIHeay pPo·lidea By HHs seetioH ttHft SeetioH 
~ 

Comment. The substance of the first sentence of the first 
paragraph of former Section 751.1 is continued in Section 764.010. 
The substance of the second sentence is continued in Section 
763.040. 

The first portion of the second paragraph i& superseded by 
Sections 764.030 and 764.070. The last portion is not continued; 
the general provisions governing joinder of defendants and title 
by adverse possession govern. See Sections 762.010 and 318-328. 

The substance of the first portion of the third paragraph is 
continued in Section 760.030. 

The last portion of the third paragraph and the fourth 
paragraph are not continued; they are unnecessary to Chapter 4 
(commencing with Section 760.010) as drafted. 

Code of Civil Procedure § 751.3 (repealed) 
SEC. 14. Section 751.3 of the Code of Civil Procedure is 

repealed. 
!f.&l.:& W 1.VheHevef ft IHitliHg rights lettse; ifteltIdHtg ft 

eOIHIHtlHity lettse; ~ fer .tJ:te pPOatletioH at eil; gttB; et' 

etftet. hyapoeapsoHs, ttHft ft rigftt at eHtPy et' oeetlpatioH 
pfo'liaea By .tJ:te Iettse eHetlIHSepS ttll et' pMt at .tJ:te stli'faee 
et' stlPtaee 26He at .tJ:te le~eholal8:Has, 8:HY pepSOH wIte ewH5 

ft fee iHtepest Ht .tJ:te S\:lptaee at .tJ:te le~eholalttHels ffttty BriHg 
8:H aetioH Ht .tJ:te stlpepiop eetlft ~ teptniHate .tJ:te rigftt at 
eMPy et' oee\:lpatioH as ~ ttll et' setfte desepisea POPtiOH at 
.tJ:te s\:lpfaee ttHft StlPhlee 26He at .tJ:te leaseholalttHels Ht whieh 
stteh pepSOH 6WM 8:H iHtepest. 
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-fBt =Hte eet:tft ffitty feadef ft j1::ldgffteat ef deefee 
teffftiaatiag stteft lessee's figM ef efttfy ef oee1::l}9atioa ef -tee 
S1::lffaee ftftft s1::lffaee ~ s1::lbjeet ffi stteft eoaditioas as -tee 
eet:tft deeffts fail ftftft eE}1::litaele, if -tee evideaee SHOWS eaeft 
ef -tee feUowiag. 

flt =Hte doe1::lffteat wHieH efeated -tee leaseHold iatefest 
was ofigiaally eJfee1::lted fftefe ~ QQ yetH'S fH'iet' ffi ftliftg 
-tee a:etioa }9fovided fep ift HHs seetioa fegafdless ef ~ 
affteadfftcats ffi stteft doe1::lffteat. Howey/ef, if ~ 
affteadffteat was eatcfed iftffi eJf}9fessly fep -tee }91::lf}9ose ef 
waiviag, liHtitiag, ef fetlfftlflgiag S1::lfHteC figHts ef efttfy ftftft 
oee1::l}9a:tioa by -tee lessee, -tee OOIyeaf }gefiod sftall Be 
eofft}91::lted as if -tee doe1::lffteat was ofigiaaUy eJfee1::lted eft 

-tee Elate ef eJfee1::ltioa ef stteft affteadffteat. 
~ =Hte s1::lbjeet laftEi is ftM }9feseatly oee1::l}9ied by ~ ef 

-tee feUowiag. 
-fit A }9fod1::leiag eil: ef gas well ef well aere: 
W A well ef well ~ Beiftg 1::ltili2ed fep iajeetioa ef 

watef, gas; ef MfieF S1::lBstaaee iftffi geologie S1::lBstfata: as ftft 
aiEl ffi eil: ef gas }9fod1::letioa ef ffi affteliofatiag s1::lBsideaee. 

-ttiit A well ef well ~ Beiftg 1::ltili2Cd fep -tee dis}9osal 
iajeetioa ef waste eil: well 8riHe ftftft BY}9fOd1::lets. 

W A well ef well ~ Beiftg 1::ltili2cd fep -tee }9fod1::letioa 
ef v/atef fep 1::lSe ift eil: fleltl iajeetioa, watefAood, ftftft 
}9fcSS1::lfe fftaiatcaa:aee }9fOgftlffiS. 
~ TCffftiaatioa ef -tee figM ef efttfy ef oee1::l}9atioa 

witHia -tee s1::lbjeet laftEi ift -tee ffta:aaef feE}1::lested by -tee 
}9laiatiff, eF s1::lBjeet ffi stteft eoaditioas as -tee eet:tft ffitty 

ifft}9oSC }91::lfS1::ltlflt ffi HHs seetioa, wHl ftM sigaifieftfltly 
iatcffefe wttft -tee figM ef -tee lessee, 1::ladef -tee lease; ffi 
eoatia1::le ffi eoad1::let o}gefatioas fep -tee eoatia1::led 
}9fod1::letioa ef eil: freta: leaseHold stFttta Beaca:tH -tee s1::lfffiee 
26fte ift ft }9fa:etieal ftftft eeoaofftie fftaaaef, 1::ltili2iag stteft 
}9fod1::letioa teeaaiE}1::les as wHl Be a:}9}9fO}9fiate ffi -tee 
lca:seaold ftfeft; eoasisteat wttft ~ oilfield }9fa:etiee, ftftft ffi 
gatacf, tfa:aS}9oft, ftftft ffttlfket stteft ~ 

tot =Hte eet:tft ffitty E}1::lftlify -tee deefee tSffftiaa:tiag -tee 
s1::lffa:ee ftftft s1::lffa:ec 26fte figM ef efttfy ef oee1::l}9atioa 56 as 
ffi }9fovide fep lifftited s1::lffa:ee ftftft s1::lffa:ee 26fte ea:sefftcats 
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v/aiea #t:e lessee fftftf e6fl~iflue ffi eftjey v/i~aifl #t:e suBjee~ 
ltHt&. A aeel"ee fftftf ae e6flaifi6flea ~ #t:e l"el6eaB6fl ef 
~i~elifles, 1"6aaways, eflui~ftlefl~, 61' lease faeilifies ift sueft 
ftlaflflel" as will ffleM effedively ft.ee #t:e suBjee~ laBEl f61' 
sUl"faee tiSe wftil.e SMe~tll'8iflg e6fl~ifluea eM ftflEl gas 
6~el"afi6flS ift ft ~l"adieal ftflEl ee6fl6ftlie ftlaflflel". Afly sueft 
e6flaifi6fl ef #t:e aeel"ee sftttlll"efluil"e #t:e ~laiflfitf ffi ~ #t:e 
eeMs at #t:e l"el6eaB6fl. H6wevel", #t:e ~laifltitf sftttll ae 
eflfitlea ffi ft seffiff agaifts~ sueft eeMs ffi #t:e eJf~efl~ at ftftY 
eefleft~ ffi #t:e lessee l"esul~iflg &effl #t:e ifts~allafi6fl at fteW 

eflui~ftlefl~ 61' ftla~el"ial. +he ~laiflfitf sftttll fttwe #t:e eUl"aefl 
at ~1"6viflg ftftY sueft eefleft~ aeel"uiflg ffi #t:e lessee. 

-f6t * sftttll ae agfti.ns~ ~uelie ~6liey f61' ftftY eM 61' gas 
lease; M Hs iflee~fi6fl, ffi ~1"6viae feF #t:e waiveI' at ftftY riga~s 
el"ea~ea 9f ~ seefi6fl, 61' f61' sueft rigfl~S ffi ae wai'/ea 9f 
tlffiefltlmefl~ ffi ftftY eM 61' gas lease wi~ain Q9 ~ at #t:e 
tIMe at Hs eJfeeUfi6fl 9f ft ~laiflfitf 61' ftts ~l"eaeeeSS61" ift 
ifl~el"es~. 

W As tiSe8 ift ~ seefi6fl. 
-ttt "Sul"faee 2!6fle" ftletlfts #t:e 26fl:e 'Naiea lies ae6'1e ft 

~1ftI'le waiea is 6QQ feet. eel6vI #t:e sUl"faee at #t:e ltHt&. 
~ "SuBjee~ lttfte!! ftleftfts ~ ft1'eft 6eeu~iea 9f #t:e 

~al"fieultll' aesel"iBea sUl"faee ftflEl sUl"faee 26fl:e f61' waiea 
~laifl~itf seeIts ffi ~el"ftlifla~e #t:e leasea6la 1'igM at ~ ftflEl 
6eeu~afi6fl. 

-fat "Lease faeilifies" ftleftI'ls S~6l"age ~ftI'lks, wash ~ftflks, 
se~al"a~6I"S, aea~el"s, ftflEl Mftep faeilifies l"eas6flaely 
fleeeSSal"Y f61' #t:e ~1"6auefi6fl at eM 61' gas; ifleluaiflg 
See6flatll'y l"ee6'1el"Y 6~el"afi6fls. 
~ Ne juagmefl~ l"eflael"ea ~UI"SUftfl~ ffi ~ seefi6fl sftttll 

eaftflge 61' atf~d #t:e ~el"ftls 61' 6~el"afi6fl at ftftY ¥ttliEl utM 
agt'eeftlefl~ 61' ¥ttliEl 6~el"a~iflg agl"eeftlefl~ v/aiea e6ftleS 
witaifl #t:e ~1"6visi6flS at Seefi6fl aam. eP ~ at #t:e Puelie 
'Res6Ul"eeS C6ae. 

-fgt ~ see~i6fl sftttll ~ eBly ffi IttfltIs Wt~aifl ft ~ itt 
ftftY e6ufl~y wHft ft ~6~ulafi6fl eJfeeeaiflg 4,QQ9,QQ9 61' wHft ft 
~6~ulafi6fl at ftle1'e ~ 7QQ,QQ9 ftflElless ~ 71Q,QQ9 as 
ae~el"ffiiflea 9f #t:e .l-Q6Q Feael"al Deeeflflial Ceflsus. 

Comment. The substance of subdivision (a) of former 
Section 751.3 is continued in Section 772.030 (a) . The substance of 
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subdivision (b) is continued in Section 772.040. The substance of 
subdivision (c) is continued in Section 772.050. The substance of 
subdivision (d) is continued in Section 772.060. The substance of 
subdivision (e) is continued in Section 772.020. The substance of 
subdivision (f) is continued in Section 772.030 (b) . The substance 
of subdivision (g) is continued in Section 772.010. 

Code of Civil Procedure § 751a (repealed) 
SEC. 15. Section 751a of the Code of Civil Procedure is 

repealed. 
~ \'laefte'tef ftftf pefSOft wfte By ftftf eOft'ieyaftee, 

jtlagHleftt eP aeefee Bas feeei"t'ea eP ttti<eft, eP wfte aefeaftef 
feeeiYes eP taltes, .tfte flMe ffi; eP ftftf ifttefest itt; eP IieB: ttpeft 

f'eftI pfopefty itt ft eeftaift fttlffte tlftEl taefeaftef Bas 
eOfweyea, eP eoftveys, eP Bas feeOftyeyea, eP feeOft'teys, .tfte 
SMfte eP ftftf pttH taefeof, eP Bas satisfiea, eP satisfies, StJ:eft 
tieft itt ft ftftffie ~ ~ eP eliffefeftt freHt; .tfte ftMfte 

tlftaef viaiea flMe was feeeivea, eP ftftf ifttefest eP IieB: 
taefeOft was tttIteft eP waefe .tfte estate at ft aeeeaeftt Bas 
8eett pfoBatea tlftaef ft ftftffie aiffefeftt fretft .tfte ftftffie itt 
waiea f'eftI pfopefty at StJ:eft aeeeaeftt stftftas at feeofa, tlftEl 
.tfte aeefee at aistfiBtitioft Bas 8eeft efttefea itt StJ:eft estate, 
eP wfteft ftftf ~ flMe eP ifttefest at ftftf pefSOft itt f'eftI 
pl'opel'ty Bas 8eeft aivestea By ft jtlagffleftt eP aeel'ee, eP 

otael',lt'ise, tlftael' ft ftaffle ~ tfttt&, eP eliffefeftt freHt;.tfte 
ftftffte tlftaef 'tVaiea flMe was feeei'tea, .tfte iaefttity at StJ:eft 
pefSOft, eP pefSOftS eP .tfte iaefttity at StJ:eft aeeeaeftt tlftEl.tfte 
pel'soft itt waose ftaffle .tfte pfopefty stftBas at feeofa, fftft)' 
Be aajtlaieatea tlftEl aetefffliftea 6ft petitioft at ftftf 
StlBseqtleftt owftel' eP ftftf aistfil:~tltee at .tfte estate at StJ:eft 
aeeeaeftt eP .tfte stleeessol' itt ifttel'est, at Sttift pYopel'ty, eP 

ftftf pttH taefeof, eP at ftftf ifttefest taefeift. As ffiftft)' StJ:eft 
pefSOftS as appeaf at feeofa itt.tfte eftttitt at flMe -te.tfte Iftfttl 
aesefiBea itt .tfte petitioft fftft)' :Be joiftea itt 6fte petitioft eP 

pfoeeeaiftg. 
~ petitioft fftttSt Be tHea itt .tfte stlpefiof eetH't at .tfte 

eotlftty itt whieh .tfte Iftfttl eP setfte pttH thefeof is sittlatea 
tlftEl sftttll Be 'tefifiea as pl'oviaea itt MHs eeele fep vel'meatioft 
at ft eOfflplaiftt. ~ petitioft fftft)' Be stlBstafttially efttitlea 
!!1ft .tfte fftattef at .tfte eeteffftiftatioft at .tfte ieefttity 

8-79718 
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at I I I I I I I /!! (ftaffliftg all ~ f>CfSOftS sotlght ffi ~ 
idcfttiHCd) , tlftd ~ set ~ 

h A statcfftcftt at f>ctitioftCf'S ifttcrcst itt ~ f>rof>crty as 
O'NftCr , ~ owftcr et' distrietltcc et' Stlcccssor itt ifttcrcst et' 

otacr''''lisc. 
~ A f>artictllar dcscrif>tioft at ~ f>ctitioftcr's f>rof>crty. 
&. ~ ftttffte et' ftafflCS at ~ f>crsoft et' f>crsofts sotlgat 

ffi ~ idcfttificd, scttiftg 6tH ~ ftttffte tlftd a rcfcrcftcc ffi ~ 
rccord at ~ coft'icyaftcc, jtldgfflCftt et' dccrcc tlftdcr which 
~ was rccci'tcd, tlftd ~ ftttffte tlftd a rcfcrcftcc ffi ~ 
rccord at ~ coft'icyaftcc 'Nacrcey ~ ~ was coft'icycd, 
et' a rcfcrcftcc ffi ~ rccord at ~ jtldgfftcftt et' dccrcc et' 

COft'icyaftCC wacrcBY ~ ~ was di'iCStcd, et' whcrc aft 

cstatc Ms Beett distriBtltcd, scttiftg 6tH ~ ftttffte tlftdcr 
waich ~ cstatc at ft dcccdcftt Ms Beett f>roBatcd tlftd ~ 
ftafflC itt whica t'eftl f>rof>crty at StIeft dcccdcftt staftds at 
rccord, tlftd ~ StIeft ftafftcs ¥iet'e tlftd ftfe ~ ftafflCS at ~ 
Sftffte f>crsoft, tlftd ~ StIeft coft'icyaftccs et'StIeft dccrccs at 
distriBtltioH ~ ~ ~ ffi f>ctitioHcr's f>rof>crty. 
~ A f>raycr ~ ~ idcfttity at StIeft f>crsofts ~ 

cstaBlisacd. ~ eleflt fffitM tacrctlf>oft set ~ f>ctitioft fer 
hcariftg By ~ eetlft tlftd ~ f>ctitioftcr fffitM gtYe ftoticc 
thcrcof By CatlSiHg ftoticcs at ~ time tlftd ~ at acariHg 
ffi ~ f>ostcd ftt ~ cotlrtaotlsc at ~ COtlHty wacrc ~ 
f>rocccdiftg is f>cHdiftg tlftd itt a coftsf>ictlotls ~ 6ft ~ 
f>rof>crt), dcscriecd, M IettM -lQ da,.s ecfarc ~ hcariHg. ~ 
sf>ccial ftoticc sftaH ~ stlBstafttially itt ~ fallO'Niftg ~ 

(Titlc at eetlft tlftd catlsc) 
Noticc is hcrcBY givCft ~ / / I I / I Ms fHeEl a 

f>ctitioft hcreift claiffliftg ffi ~ ~ owftcr ~ distriBtltcc) at 
~ followiftg dcscriBcd ltmds I / / I I / (dcscrif>tioft) 
tlftd f>rayiftg ~ ~ idcfttity at ~ followiftg!ftafflcd 
f>crsofts, itt forfflcr COft'icyftftCCS ~ jtldgfflCfttS et' dccrccs) 
ffi sttiEl ltmds et' itt accrccs at aistriBtltiofl at sttiEl ltmds itt 
f>roeatc ~ dctcrffliHca, ffi wie / / / / / / (Hafflcs as r
Iffle tlftd Jefttt Doc) , tlftd ~ ~ time tlftd ~ at acariHg 
sttiEl f>CtitiOfl Ms Beett set fer I / / I / I ~ / / I I 
dtty at I / / /, ±9.LL, ftt ~ ftetH' at I I / /, LLHh 
at sttiEl dtty ftt ~ cotlrtroofft at sttiEl eetlft itt ~ ~ at 
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I I I I I I eetlftty at I I I I I I; ~ at Cttlifflfftitt. 

1111111111111111111111111111 
Clefk 

M ~ fltfle aefflt'e ~ 6ttte ffitea feF Stteft fiettt'iftg, ~ 
pet'seft ifttet'estea itt Sttte pt'epet'ty fftftY ttftswet' Sttte petitieft 
ftftft ~ ~ at ~ fftttttet's eefttttiftea tfiet'eift. M ~ fltfle 
Me4 feF ~ fiettt'iftg, at' Stteft fltfle tfiet'ettftet', ftS fftftY ~ 
Me4 ~ ~ eetlt't, ~ eettH ~ heM ~ pt'eefs effet'ea 
~ ~ petitieftet', ftftft ~ ~ pet'sefts ttftswet'iftg ~ sttffte, 
ftftft ~ fftttlte ftftft eMet' ft aeet'ee aetet'fftiftiftg ~ 
iaefttity at ~ pet'seft, at' pet'sefts, set ettt itt ~ petitieft itt 
tteeet'attftee wttft ~ pt'eefs. 

Aft ttppettl fftftY ~ tttkeft ~ ~ pttfty ttggt'ie'lea. 
Aftet. ~ Sttte aeet'ee ftttS aeeeffte ftHttl # sfittH eeftstittlte 

pt'iffttt ftteie eviaeftee at ~ fftttttet's tfiet'eay aetet'fftiftea 
ftftft # sfittH ~ pt'estlfftea ~ ~ iaefttity at ~ pet'seft at' 

pet'sefts aeset'iaea itt ~ aeet'ee is Stteft ftS is sttttea itt ~ 
aeet'ee. A eet'tiHea eepy at Sttte aeet'ee sfittH ~ t'eeet'aea itt 
~ effiee at ~ eetlftty t'eeet'aet' at e"let'y eetlftty itt wfiiefi 
~ pttH at ~ lftftft is sittltttea. 

Comment. The substance of the first sentence of the first 
paragraph of former Section 751a is continued in Sections 770.010 
and 770.020. The substance of the second sentence is continued 
in Section 770.050 ( c) . 

The substance of the first portion of the first sentence of the 
second paragraph of former Section 751a is continued in Section 
770.030. The substance of the last portion of the first sentence is 
continued in Section 770.050 (a). The substance of the second 
sentence is continued in Section 770.050 (b) . 

The substance of the first sentence of the last portion of the 
second paragraph is continued in Section 770.060 (a) - (b). The 
second sentence of the last portion is continued in Section 
770.060 (c) . 

The substance of the first sentence of the third paragraph is 
continued in Section 770.040 (b). The substance of the second 
sentence is continued in Section 770.070 (a) . 

The fourth paragraph is continued in Section 770.070 (b) . 
The substance of the first sentence of the fifth paragraph is 

continued in Section 770.080 (a) . The substance of the second 
sentence is continued in Section 770.080 (b) . 
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Code of Civil Procedure §§ 770.010-772.060 (added) 
SEC. 16. Chapter 4.5 (commencing with Section 

770.010) is added to Title 10 of Part 2 of the Code of Civil 
Procedure, to read: 

CHAPTER 4.5. SPECIAL ACTIONS AND 
PROCEEDINGS TO CLEAR TITLE 

Article 1. Identity of Person 
in Chain of Title 

§ 770.010. Definitions 
770.010. As used in this article: 
(a) "Acquired" means received or taken by conveyance, 

judgment, decree, or otherwise. 
(b) "Property" means any right, title, or interest in or 

lien upon real property or part thereof. 
( c) "Subsequent owner" means the person to whom 

property is transferred whether as owner, part owner, or 
otherwise, or the successors in interest of the person, and 
includes a distributee of the estate of a decedent. 

(d) "Transfer" means voluntary or involuntary transfer 
and includes a conveyance, reconveyance, satisfaction of a 
lien, or divestment by judgment, decree, or otherwise. The 
probate of the estate of a decedent and entry of the decree 
of distribution is a transfer within the meaning of this 
subdivision. 

Comment. Section 770.010 is drawn from the first sentence of 
the first paragraph of former Section 751a for simplicity of 
drafting. 

§ 770.020. Proceeding authorized 
770.020. If property is acquired or stands of record in the 

name of a person who heretofore or hereafter transfers the 
property under a name other than or different from the 
name in which the property is acquired or stands of record, 
a proceeding is authorized to adjudicate and determine the 
identity of the person in whose name the property is 
acquired or stands of record and the person who transfers 
the property. 
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Comment. Section 770.020 continues the substance of the 
first sentence of the first paragraph of former Section 751a. See 
also Section 770.010 (definitions). 

§ 770.030. Jurisdiction and venue 
770.030. The proceeding shall be brought in the 

superior court of the county in which the property or any 
part thereof is situated. 

Comment. Section 770.030 continues the substance of the 
first portion of the first sentence of the second paragraph of 
former Section 751a. 

§ 770.040. Parties and pleadings 
770.040. (a) The proceeding may be brought by a 

subsequent owner of the property by filing a petition with 
the court. 

(b) At any time before the date fixed for the hearing of 
the petition, any person interested in the property may 
answer the petition and deny any of the matters contained 
therein. 

Comment. Subdivision (a) of Section 770.040 continues the 
substance of the last portion of the first sentence of the first 
paragraph of former Section 751a. See also Section 770.010 
( definitions) . 

Subdivision (b) continues the substance of the first sentence of 
the third paragraph of former Section 751a. 

§ 770.050. Petition 
770.050. (a) The petition shall be verified in the 

manner provided for verification of a complaint. 
(b) The petition may be substantially entitled, "In the 

matter of the determination of the identity of 
_______ " (naming all the persons sought to be 
identified), and may set forth: 

(1) A statement of petitioner's interest in the property as 
subsequent owner. 

(2) A particular description of the property. 
(3) The name or names of the person or persons sought 

to be identified, setting out the name and a reference to the 
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record of the transaction under which the property was 
acquired or stands of record and the name and a reference 
to the record of the transaction under which the property 
was transferred or stands of record, that the names are the 
names of the same person, and that the transfers affect the 
petitioner's title to the real property. 

(4) A prayer that the identity of such persons be 
established. 

(c) As many persons sought to be identified as appear of 
record in the chain of title to the property may be joined 
in one petition or proceeding. 

Comment. Subdivision (a) of Section 770.050 continues the 
substance of the last portion of the first sentence of the second 
paragraph of former Section 751a. 

Subdivision (b) continues the substance of the second 
sentence of the second paragraph of former Section 751a. 

Subdivision (c) continues the substance of the second sentence 
of the first paragraph of former Section 751a. 

§ 770.060. Notice of hearing 
770.060. (a) Upon the filing of the petition, the clerk 

shall set the petition for hearing by the court. 
(b) The petitioner shall give notice of the hearing by 

causing notices of the time and place of hearing to be 
posted at the courthouse of the county where the 
proceeding is pending and in a conspicuous place on the 
real property described in the petition, at least 10 days 
before the hearing. 

( c) The special notice shall be substantially in the 
following form: 

(Title of court and cause) 
Notice is hereby given that has filed a 

petition herein claiming to be the owner (or distributee) of 
the following described lands (description) 
and ~ying that the identity of the following-named 
persons, in former conveyances (or judgments or decrees) 
to said lands or in decrees of distribution of said lands in 
probate be determined, to wit: (names as J. 
Doe and John Doe) ; and that the time and place of hearing 
said petition has been set for the day 
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of , 19 __ , at the hour of , -Ill. of said 
day at the courtroom of said court in the city of 
_____ , county of , State of California. 

Clerk 
Comment. Subdivisions (a) and (b) of Section 770.060 

continue the substance of the first sentence of the last portion of 
the second paragraph of former Section 751a. Subdivision (c) 
continues the second sentence of the last portion of the second 
paragraph. 

§ 770.070. Hearing and appeal 
770.070. (a) At the time fixed for the hearing or such 

time thereafter as may be fixed by the court, the court shall 
hear the proofs offered by the petitioner and by any persons 
answering the petition, and shall make and enter a decree 
determining the identity of the person or persons set out in 
the petition in accordance with the proofs. 

(b) An appeal may be taken by any party aggrieved. 
Comment. Subdivision (a) of Section 770.070 continues the 

substance of the second sentence of the third paragraph of 
former Section 751a. 

Subdivision (b) continues the fourth paragraph of former 
Section 751a. 

§ 770.080. Effect of decree 
770.080. (a) After the decree has become final it 

constitutes prima facie evidence of the matters thereby 
determined and it is presumed that the identity of the 
person or persons described in the decree is such as is stated 
in the decree. 

(b) A certified copy of the decree shall be recorded in 
the office of the county recorq.er of every county in which 
any part of the property is situated. 

Comment. Subdivision (a) of Section 770.080 continues the 
substance of the first sentence of the fifth paragraph of former 
Section 751a. 

Subdivision (b) continues the substance of the second 
sentence of the fifth paragraph of former Section 751a. 
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Article 2. Land Dedicated for 
Public Improvement 

§ 771.010. Presumption that dedication not accepted 
771.010. If a proposal is heretofore or hereafter made to 

dedicate real property for public improvement, there is a 
conclusive presumption that the proposed dedication was 
not accepted if all of the following conditions are satisfied: 

(a) The proposal was made by filing a map only. 
(b) No acceptance of the dedication was made and 

recorded within 25 years after the map was filed. 
(c) The real property was not used for the purpose for 

which the dedication was proposed within 25 years after the 
map was filed. 

(d) The real property was sold to a third person after the 
map was filed and used as if free of the dedication. 

Comment. Section 771.010 continues the substance of the 
first portion of former Section 748.5. 

§ 771.020. Action to clear title authorized 
771.020. (a) An action is authorized to clear title to real 

property of a proposal to dedicate the property for public 
improvement if there is a conclusive presumption pursuant 
to Section 771.010 that the proposed dedication was not 
accepted. 

(b) The action shall be pursuant to Chapter 4 
(commencing with Section 760.010) and shall have the 
following features: 

(1) The public entity to which the dedication was 
proposed shall be named as defendant. 

(2) The judgment in the action shall clear the title of the 
proposed dedication and remove the cloud created by the 
proposed dedication. 

Comment. Section 771.020 continues the substance of the last 
portion of former Section 748.5. 
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Article 3. Right of Entry or Occupation 
of Surface Lands Under Oil or Gas Lease 

§ 772.010. Scope of article 

1233 

772.010. This article applies only to lands within a city in 
any county with a population exceeding 4,000,000, or with 
a population of more than 700,000 and less than 710,000 as 
determined by the 1960 Federal Decennial Census. 

Comment. Section 772.010 continues the substance of former 
Section 751.3 (g). 

§ 772.020. Definitions 
772.020. As used in this article: 
(a) "Surface zone" means the zone which lies above a 

plane which is 500 feet below the surface of the land. 
(b) "Subject land" means that area occupied by the 

particular described surface and surface zone for which 
plaintiff seeks to terminate the leasehold right of entry and 
occupation. 

(c) "Lease facilities" means storage tanks, wash tanks, 
separators, heaters, and other facilities reasonably 
necessary for the production of oil or gas, including 
secondary recovery operations. 

Comment. Section 772.020 continues the substance of former 
Section 751.3 (e) . 

§ 772.030. Action to terminate right of entry or occupation 
authorized 

772.030. (a) If a mining rights lease, including a 
community lease, exists for the production of oil, gas, or 
other hydrocarbons, and a right of entry or occupation 
provided by the lease encumbers all or part of the surface 
or surface zone of the leasehold lands, any person who owns 
a fee interest in the surface of the leasehold lands may bring 
an action in the superior court to terminate the right of 
entry or occupation as to all or some described portion of 
the surface and surface zone of the leasehold lands in which 
the person owns an interest. 
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(b) No judgment rendered pursuant to this article shall 
change or affect the terms or operation of any valid unit 
agreement or valid operating agreement which comes 
within the provisions of Section 3301 or 3321 of the Public 
Resources Code. 

Comment. Subdivision (a) of Section 772.030 continues the 
substance of former Section 751.3 (a). Subdivision (b) continues 
the substance of former Section 751.3 (f). 

§ 772.040. Requirements for termination 
772.040. The court may render a judgment terminating 

the lessee's right of entry or occupation of the surface and 
surface zone, subject to such conditions as the court deems 
fair and equitable, if the evidence shows each of the 
following: 

(a) The document that created the leasehold interest 
was originally executed more than 20 years prior to filing 
the action under this article regardless of any amendments 
to the document. However, if any amendment was entered 
into expressly for the purpose of waiving, limiting, or 
rearranging surface rights of entry and occupation by the 
lessee, the 20-year period shall be computed as if the 
document were originally executed on the date of 
execution of the amendment. 

(b) The subject land is not presently occupied by any of 
the following: 

(1) A producing oil or gas well or well bore. 
(2) A well or well bore being utilized for injection of 

water, gas, or other substance into geologic substrata as an 
aid to oil or gas production or to ameliorating subsidence. 

(3) A well or well bore being utilized for the disposal 
injection of waste oil well brine and byproducts. 

( 4) A well or well bore being utilized for the production 
of water for use in oil field injection, waterflood, and 
pressure maintenance programs. 

(c) Termination of the right of entry or occupation 
within the subject land in the manner requested by the 
plaintiff, or subject to such conditions as the court may 
impose pursuant to this section, will not significantly 
interfere with the right of the lessee, under the lease, to 
continue to conduct operations for the continued 
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production of oil from leasehold strata beneath the surface 
zone in a practical and economic manner, utilizing such 
production techniques as will be appropriate to the 
leasehold area, consistent with good oilfield practice, and to 
gather, transport, and market the oil. 

Comment. Section 772.040 continues the substance of former 
Section 751.3 (b). 

§ 772.050. Qualified termination 
772.050. (a) The court may qualify the judgment 

terminating the surface and surface zone right of entry or 
occupation so as to provide for limited surface and surface 
zone easements that the lessee may continue to enjoy 
within the subject land. 

(b) A judgment may be conditioned upon the relocation 
of pipelines, roadways, equipment, or lease facilities in such 
manner as will most effectively free the subject land for 
surface use while safeguarding continued oil and gas 
operations in a practical and economic manner. Any such 
condition of the judgment shall require the plaintiff to pay 
the costs of the relocation. However, the plaintiff shall be 
entitled to a setoff against the costs to the extent of any 
benefit to the lessee resulting from the installation of new 
equipment or material. The plaintiff has the burden of 
proving any benefit accruing to the lessee. 

Comment. Section 772.050 continues the substance of former 
Section 751.3 (c) . 

§ 772.060. Waiver of rights prohibited 
772.060. It is against public policy for any oil or gas lease, 

at its inception, to provide for the waiver of any rights 
created by this article, or for such rights to be waived by 
amendment to any oil or gas lease within 20 years of the 
date of its execution by a plaintiff or the plaintiffs 
predecessor in interest. 

Comment. Section 772.060 continues the substance of former 
Section 751.3 (d). 
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Code of Civil Procedure §§ 801.1-801.15 (Chapter heading) 
SEC. 17. The heading of Chapter 4A (commencing with 

Section 801.1) of Title 10 of Part 2 of the Code of Civil 
Procedure is amended to read: 

CHAPTER 4A: 4.6. ACTIONS CONCERNING 
REAL PROPERTY TITLES AFFECTED BY 
PUBLIC IMPROVEMENT ASSESSMENTS 

Comment. Former Chapter 4A is redesignated Chapter 4.6 
(commencing with Section BOLl) for consistency with the 
numbering of the other chapters of Title 10. 

Transition Provision 
SEC. 18. (a) Actions commenced on or after the 

effective date of this act are governed by this act. 
(b) Actions commenced before the effective date of this 

act are governed by the applicable law in effect 
immediately prior to the effective date of this act and for 
this purpose the applicable law is continued 
notwithstanding its repeal by this act. Where it can be done 
without prejudice to the parties, the court in its discretion 
may, by amendment of pleadings or otherwise, permit an 
action commenced before the effective date of this act to 
proceed under this act and may grant the relief provided 
in this act. 
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THE LEGISLATURE OF CALIFORNIA 

Section 11476.1 of the Welfare and Institutions Code authorizes 
the district attorney and a noncustodial parent to enter into an 
agreement for the entry of a judgment determining paternity or 
for periodic child support payments or both. In 1979 this section 
was held unconstitutional by the court of appeal The 
Commission recommends legislation that would provide a 
constitutional procedure for agreements for entry of judgment in 
paternity and child support cases. This study was authorized by 
Resolution Chapter 45 of the Statutes of 1974. 

( 1239 ) 

Respectfully submitted, 

BEATRICE P. LAWSON 
Chairperson 





RECOMMENDATION 

re/aHng to 

AGREEMENTS FOR ENTRY OF PATERNITY 
AND SUPPORT JUDGMENTS 

In a case where the district attorney has undertaken 
enforcement of support, Section 11476.1 of the Welfare and 
Institutions Code l authorizes the district attorney and the 
noncustodial parent to enter into an agreement for the 
entry of a judgment determining paternity and for periodic 
child support payments based on the noncustodial parent's 
reasonable ability to pay. Judgment is entered by the court 
based on the agreement. 

In County of Ventura v. Castro,2 the Court of Appeal held 
Section 11476.1 unconstitutional on the ground that, on its 
face, the statute does not ensure that the noncustodial 
parent makes a valid waiver of his due process rights when 
executing the agreement for entry of judgment. This 
decision is consistent with the 1978 decision of the 
California Supreme Court in the Isbell case,3 which held the 
1 Section 11476.1 provides: 

11476.1. In any case where the district attorney has undertaken enforcement 
of support, the district attorney may enter into an agreement with the noncustodial 
parent, on behalf of the custodial parent, a minor child, or children, for the entry 
of a judgment determining paternity, if applicable, and for periodic child support 
payments based on the noncustodial parent's reasonable ability to pay. Prior to 
entering into this agreement, the noncustodial parent shall be informed that a 
judgment will be entered based on the agreement. The clerk shall file the 
agreement without the payment of any fees or charges. The court shall enter 
judgment thereon without action. The provisions of Civil Code Section 4702 shall 
apply to such judgment. The district attorney shall be directed to effect service 
upon the obligor of a copy of the judgment and notify the obligor in writing of the 
right to seek modification of the amount of child support order upon a showing of 
changes of circumstances and upon such showing the court shall immediately 
modify the order and set the amount of child support payment pursuant to Section 
11350, and to promptly file proof of service thereof. 

For the purposes of this section, in making a determination of the noncustodial 
parent's reasonable ability to pay, the follOwing factors shall be considered: 

(a) The standard of living and situation of the parties; 
(b) The relative wealth and income of the parties; 
(c) The ability of the noncustodial parent to earn; 
(d) The ability of the custodial parent to earn; 
(e) The needs of the custodial parent and any other persons dependent on such 

person for their support; 
(f) The age of the parties; 
(g) Any previous court order imposing an obligation of support. 

293 Cal. App.3d 462,156 Cal. Rptr. 66 (1979). 
3 Isbell v. County of Sonoma, 21 Cal.3d 61, 577 P.2d 188, 145 Cal. Rptr. 368 (1978). 

( 1241 ) 
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general confession of judgment statute4 unconstitutional 
on the ground that the statute did not provide assurance of 
a valid waiver of due process rights.5 

In Castro, the court stated:6 

In the instant case, the statute under consideration 
makes no provision for protection of the due process 
rights of the noncustodial parent, nor does it address 
the issue of the manner in which defendant shall be 
permitted to waive those rights. The only provision 
with respect to information which must be provided to 
the defendant is the following sentence: "Prior to 
entering into this agreement, the noncustodial parent 
shall be informed that a judgment will be entered 
based on the agreement." (Welf. & Inst. Code, 
§ 11476.1.) Glaringly absent from the provisions is any 
requirement that the defendant be informed that he 
has a right to trial on the issues of paternity and his 
obligation to support the minor child. 

Waiver of constitutional rights is never presumed. 
(D. H Overmyer Co. v. Frick Co. (1972) 405 U.S. 174, 
186 [31 L.Ed.2d 124, 134, 92 S.Ct. 775]. ) Yet, in the 
instant case, we are called upon to presume that a 
defendant knowingly, intelligently, and voluntarily 
waived his right to notice and an opportunity to be 
heard when the statute contains no requirement that 
he even be made aware of those rights. 

Nor does the document executed by defendant 
reflect such a knowing and voluntary waiver. The court 
is instructed to enter judgment based on the 
agreement. However, the required waiver of due 
process rights could not be apparent to the court on the 
face of the document executed herein. No mention is 
made in the agreement of an understanding on the 
part of defendant that he has a right to a trial on the 

4 Code Civ. Proc. §§ 1132.1134. 
5 Upon recommendation of the Law Revision Commission, the general statute relating 

to confession of judgment was revised in 1979 to provide that a confession of 
judgment is valid only if signed by a debtor on advice of an attorney. 1979 Cal. Stats. 
ch. 568. See Recommendabon ReJating to Confessions of Judgment, 15 Cal. L. 
Revision Comm'n Reports _ (1980). 

6 93 Cal. App.3d at 469-71, 156 Cal. Rptr. at 69·70. 
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issue of paternity and child support and that he is freely 
giving up that right. 

* * * 
By the same token, the mere fact that the defendant 

read and executed the agreement does not 
demonstrate that he knowingly and intelligently 
waived the rights lost by that execution. Absent an 
express statement in the agreement setting forth the 
rights to which defendant is entitled and stating that he 
understands those rights and knowingly waives them, 
we must "'indulge every reasonable presumption 
against waiver' of fundamental constitutional rights." 
(johnson v. Zerbst (1938) 304 U.S. 458, 464 [82 L.Ed. 
1461, 1466, 58 S.Ct. 1019, 146 A.L.R. 357].) 

The Commission recommends that an agreement for 
entry of judgment determining paternity or for periodic 
child support payments be permitted if the agreement 
includes a statement listing the rights the person is waiving 
by signing the agreement and the consequences that may 
follow when the judgment is entered. The content of the 
statement should be specified in the statute. This addition 
to the statute will adopt the suggestion of the court in 
Castro that such a statement is necessary for a valid waiver 
of due process rights. 

Some persons may lack sufficient understanding of the 
written statement to effectively waive their due process 
rights. In other cases, the district attorney may wish to 
foreclose a possible attack on the judgment based on the 
claimed lack of a valid waiver of due process rights. For 
these reasons, the statute should also permit an agreement 
for entry of judgment (1) where an attorney independently 
representing the person signs a certificate stating that the 
attorney has examined the proposed judgment and has 
advised the person to sign the agreement or (2) where the 
person signing the agreement has appeared before the 
court in which the judgment is to be entered and the court 
determines that the person validly waived his due process 
rights. 

The court in Castro mentioned another consideration 
involved in determining whether a waiver of due process 
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rights is voluntary in a paternity case where the support 
obligor is dealing with the office of the district attorney:7 

In the instant case the agreement was entered into 
between a lay person and an employee of the office of 
the district attorney. The declaration of defendant that 
at the time of the discussion with Ms. Hickman he 
believed that he could be sent to jail for refusal to sign 
the agreement and believed that refusal to sign the 
agreement would result in "dire consequences," is, of 
course, uncontradicted in the record and eminently 
reasonable. It is common knowledge that the district 
attorney's office prosecutes criminal cases. We would 
be blinding ourselves to reality if we were to presume 
that an agreement such as the one in the case at bar 
were voluntarily executed in the absence of some 
express evidence of that fact. As stated in Isbell, at page 
70, "[A] court presented only with the verified 
confession of judgment cannot assume the 
voluntariness of any waiver of due process rights 
implicit in that confession." 

The statement of rights signed by the person agreeing to 
entry of judgment should contain an express statement 
informing the person that he cannot be prosecuted for 
refusing to sign the agreement and advising the person that 
he should see an attorney if he has any question or doubt 
concerning the matter. 

Where a criminal prosecution for failure to support a 
child has been commenced under Section 270 of the Penal 
Code and an agreement for entry of judgment determining 
paternity is used, the voluntariness of the agreement may 
be suspect; the criminal defendant may fear that, unless he 
signs the agreement, he will be criminally punished for his 
past nonsupport of the child-a child he may believe is not 
his own.s In this situation-where there is a pending 

7 93 Cal. App.3d at 470-71, 156 Cal. Rptr. at 70. 
S The case of Jeffrey S .. II v. Jeffrey S., 76 Cal. App.3d 65, 142 Cal. Rptr. 625 (1977), 

illustrates this possibility. In that case, the alleged father made support payments only 
after he received a letter from the district attorney's office stating that a complaint 
had been filed against him charging him with failure to support the child and such 
failure was a violation of the Penal Code and carried a penalty of up to one year in 
jail and/or a $1,000 fine. The district attorney's office further advised the alleged 
father that if he desired to enter into a voluntary agreement "to avoid further 
proceedings against" him, he should complete and return the enclosed forms (one 
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criminal action-the agreement for entry of judgment 
determining paternity should be permitted only where the 
criminal defendant has appeared before the court and the 
court approves the agreement as an alternative to 
continuing the criminal prosecution for nonsupport. This 
procedure will be useful where the attorney representing 
the criminal defendant or the criminal defendant himself, 
after being advised by the attorney or the court of the effect 
of the agreement and the rights that are being waived by 
signing the agreement, concludes that the agreement is a 
desirable alternative to continuance of the criminal action. 

The Commission's recommendation would be 
effectuated by enactment of the following measure: 

An act to amend Section 11476.1 of, and to add Sections 
11476.2 and 11476.3 to, the Welfare and Institutions Code, 
relating to agreements for the entry of paternity and 
support judgments. 

The peopJe of the State of California do enact as follows: 

Welfare & Institutions Code § 11476.1 (amended) 
SECTION 1. Section 11476.1 of the Welfare and 

Institutions Code is amended to read: 
11476.1. (a) In any case where the district attorney has 

undertaken enforcement of support, the district attorney 
may enter into an agreement with the noncustodial parent, 
on behalf of the custodial parent, a minor child, or children, 
for the entry of a judgment determining paternity, if 
applicable, and for periodic child support payments based 
on the noncustodial parent's reasonable ability to pay. Pflet' 
.ffi cfltcpiflg iftte MHs agpccfficflt, ~ flefletlstedial paf'Cflt 
shftll Be iflk>PffiCd -tftat a jtldgfficflt will Be cfltcpcd 13ascd eft 

of which was an agreement to pay child support). The court noted that the alleged 
father returned the agreement unsigned, and included a letter stating that: 

[S]ince he did not believe that he was the father of the child he could not "in all 
conscience sign a statement" that he was. The letter continued: "Neither do I wish 
to go to jail and I have been told that I really have no chance to fight this under 
current laws.; [sic] consequently I will make payments to avoid going to jail." 
[d. at 68, 142 Cal. Rptr. at 627. 
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-Hte agreeffieftt. An agreement for entry of a judgment 
under this section may be executed prior to the birth of the 
child and may include a provision that the judgment is not 
to be entered until after the birth of the child. If both 
parents of the child agree to the entry of a judgment under 
this section providing for periodic ch11d support payments, 
the judgment may include provisions granting child 
custody and provisions granting child visitation rights to the 
noncustodial parent. 

(b) Ajudgment based on the agreement shall be entered 
only if one or more of the following requirements are 
satisfied· 

(1) The noncustodial parent is represented by the public 
defender or private counsel and both of the following 
requirements are met: 

(A) The attorney signs a certificate stating: HI have 
examined the proposed judgment and have advised my 
client to agree to the entry of the judgment and my client 
has executed the attached statement or statements in my 
presence. " 

(B) The certificate of the attorney is accompanied by a 
statement that satisfies the requirements of Section 11476.2 
if the agreement is for the entry of judgment determining 
paternity and a statement that satisfies the requirements of 
Section 11476.3 if the agreement is for the entry of 
judgment for periodic child support payments. 

(2) A judge of the court in which the judgment is to be 
entered makes a finding that the noncustodial parent has 
appeared before the judge and the judge has determined 
that under the circumstances of the particular case the 
noncustodial parent has willingly, knowingly, and 
intelligently waived his or her due process rights in 
agreeing to use the procedure provided by this section. 

(3) The agreement is for the entry of judgment 
determining paternity and the agreement includes a 
statement that satisfies the requirements of Section 11476.2. 

(4) The agreement is for the entry of judgment for 
periodic child support payments and the agreement 
includes a statement that satisfies the requirements of 
Section 11476.3. 



PATERNITY AND SUPPORT 1247 

(c) The clerk shall file the agreement, together with any 
certificate of the attorney or finding of the court, without 
the payment of any fees or charges. +fie If the requirements 
of this section are satisfied, the court shall enter judgment 
thereon without action. The provisions of Civil Code 
Section 4702 shall apply to such judgment. A judgment for 
support so entered may be enforced by any means by which 
any other judgment for support may be enforced +fie 
aisffiet atterftey sftaa Be aiPeetea te effeet ser'iiee tIfMffi ~ 
eeliger ef tt eepy ef ~ jl:lagtBeftt ttBel: ftelify ~ eeliger itt 
writing ef ~ ~ te seek ffleel:ifieatieft ef ~ tlIftetlftt ef 
eftiIt:l sl:lppert ePEler tIfMffi tt shevtiftg ef ehanges ef 
eiretHftstanees ttBel: tIfMffi stteft shewing ~ eetIft sftaa 
itnIBeel:iately ffleel:ify ~ ePEler ttBel: ~ ~ tUfte\:lfl:t ef eftiIt:l 
sl:lppert payffleftt pl:lrsl:laftt te Seetieft lla89, ttBel: te 
prefflptly tile preef ef serV'iee thereef. 

Ji:ep Wte pl:lrpeses ef ~ seetieft, itt fflaRmg tt 

aeterfflin:atieft ef Wte fteftel:lsteel:ial pareftt's reaseftahle 
ahHity te ptty; Wte fellev;iftg faeters sftaa Be eeftsiaerea: 

-tat +fie stanaara ef liV'iftg ttBel: sitl:latieft ef Wte parties, 
-fht +fie relatiV'e wealth ttBel: ifteeffle ef Wte parties; 
W +fie ahility ef ~ fteftel:lsteel:ial pareftt te ettP&, 

-tat +fie aeility ef Wte el:lsteel:ial pareftt te ettP&, 

-tot +fie fteeas ef ~ el:lsteaial pareftt ttBel: tttty ~ 
persefts aepeftaeftt 6ft stteft perseft fer WteiP sl:lppert, 

-tft +fie age ef ~ parties; 
~ Afly pre'f'iel:ls eetIft ePEler ifflpesiftg aft eeligatieft ef 

sl:lppert. 
(d) Upon request of the district attorney in any case 

described in paragraph (2) of subdivision (b), the clerk 
shall set the matter for hearing by the court. The hearing 
shall be held within 10 days after the clerk receives the 
request. The district attorney may require the person who 
signed the agreement for the entry of judgment to attend 
the hearing by process of subpena in the same manner as 
the attendance of a nitness in a civil action may be 
required The presence of the person who signed the 
agreement for entry of judgment at the hearing shall 
constitute the presence of the person in court at the time 
the order is pronounced for the purposes of Section 1209.5 
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of the Code of CiVl1 Procedure if the court makes the 
findings required by paragraph (2) of subdivision (b). 

(e) The district attorney shall cause the following to be 
served, in the manner specified in Section 415.10, 415.20, 
415.30, or 415.40 of the Code of Civil Procedure, upon the 
person who signed the agreement for entry of the 
judgment and shall file proof of service thereof with the 
court: 

(1) A copy of the judgment as entered 
(2) If the judgment includes an order for child support 

payments, a notice stating the substance of the following: 
"The court has continuing authority to make an order 
increasing or decreasing the amount of the child support 
payments. This can be done only after a court hearing of 
which notice has been given. You have the right to request 
that the court order the child support payments be 
decreased or eliminated entirely." 

(f) An order for child support included in a judgment 
entered under this section may be modified or revoked as 
provided in Section 4700 of the CivI1 Code. The court may 
modify the order to make the support payments payable to 
a different person. 

(g) For the purposes of this section, in making a 
determination of the noncustodial parents reasonable 
ability to pay, the court shall consider any relevant 
circumstances set out in Section 246 of the CivI1 Code. 

(h) After arrest and before plea or trial, or after 
conviction or plea of guilty, under Section 270 of the Penal 
Code, if the defendant appears before the court in which 
the criminal action is pending and the requirements of 
paragraph (1) or (2) of subdivision (b) are satisfied, the 
court may suspend proceedings or sentence in the criminal 
action, but this does not limit the later institution of a civil 
or criminal action or limit the use of any other procedures 
available to enforce the judgment entered pursuant to this 
section. If a criminal action has been commenced and is 
pending under Section 270 of the Penal Code, the 
procedure provided by this section may be used only if the 
requirements of this subdivision are satisfied 
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(i) Ajudgment entered pursuant to this section does not 
prejudice or bar the rights of the person agreeing to the 
entry of the judgment to institute an action to set aside the 
judgment for fraud, duress, accident, mistake, or other 
grounds recognized at law or in equity or to make a motion 
pursuant to Section 473 of the Code of CiVl1 Procedure. 

Comment. Section 11476.1 is amended to provide procedures 
for waiver of the noncustodial parent's due process rights in an 
agreement for entry of judgment of paternity or for periodic 
child support or both. The procedures, together with provisions 
added by Sections 11476.2 and 11476.3, are designed to satisfy the 
constitutional standards announced in Isbell v. County of 
Sonoma, 21 Cal.3d 61,577 P.2d 188, 145 Cal. Rptr. 368 (1978), and 
County of Ventura v. Castro, 93 Cal. App.3d 462, 156 Cal. Rptr. 
66 (1979). See Recommendation Relating to Agreements for 
Entry of Paternity and Support Judgments, 15 Cal. L. Revision 
Comm'n Reports __ (1980). 

A provision has been added to Section 11476.1 making clear 
that an agreement for entry of judgment may be made before the 
birth of the child and that the agreement may be conditioned on 
the birth of the child. Also added is the provision for an 
agreement for entry of judgment containing provisions for child 
custody and child visitation rights. 

Subdivision (e) continues the substance of a former provision 
of Section 11476.1. The informational notice required by 
paragraph (2) of subdivision (e) need not be a separate 
document; the informational notice may be stamped or typed on 
the copy of the judgment. 

Subdivision (f) adopts the procedure of Civil Code Section 
4700-the general provision relating to modification or 
revocation of a child support order. Insofar as Section 11476.1 
formerly limited modification or revocation to a case of changed 
circumstances, Section 11476.1 was inconsistent with the general 
provision of Section 4700. The reference to Section 4700 also picks 
up the procedural provisions of that section. See Civil Code 
§ 4700 ("Any order for child support may be modified or 
revoked as the court may deem necessary, except as to any 
amount that may have accrued prior to the date of the filing of 
the notice of motion or order to show cause to modify or revoke. 
The order of modification or revocation may be made retroactive 
to the date of the filing of the notice of motion or order to show 
cause to modify or revoke, or to any date subsequent thereto. The 
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order of modification or revocation may include an award of 
attorney fees and court costs to the prevailing party."). 

Subdivision (g) supersedes the last paragraph of Section 
11476.1 as the section read prior to its amendment. The 
superseded paragraph was consistent with Civil Code Section 246 
prior to the amendment of Section 246 in 1976. The substitution 
of subdivision (g) eliminates the inconsistency created by the 
1976 amendment. 

Subdivision (h) is drawn from Section 270b of the Penal Code, 
and subdivision (i) is drawn from Section 4555 of the Civil Code. 

Welfare & Institutions Code § 11476.2 (added) 
SEC. 2. Section 11476.2 is added to the Welfare and 

Institutions Code, to read: 
11476.2. A judgment determining paternity based on 

agreement may be entered under Section 11476.1 if the 
agreement for entry of the judgment includes a statement 
signed by the noncustodial parent in substantially the 
following form. 

AGREEMENT FOR ENTRY OF JUDGMENT 
DETERMINING PATERNITY-STATEMENT 

ACKNOWLEDGING AND WAIVING RIGHTS 
I have been asked to sign an Agreement for Entry of 

Judgment Determining Paternity. I understand that by 
signing the agreement, I will be admitting I am the father 
of the child or children named in the agreement. [ ] 

I understand that I have the following rights in 
connection with this matter: 

1. The right to be represented by a lawyer. [ ] 
I may hire the lawyer of my choice at my own expense. 
If I cannot afford a lawyer, I can ask the court to 
appoint a lawyer to represent me free of charge in any 
proceeding brought to determine whether I am the 
father of the child or children. I understand that the 
district attorney does not represent me. [ ] 

2. The right to have a trial by jury to determine if I am 
the father. [ ] 

If I request, I may have a jury decide whether I am the 
father. Or, with my consent and the consent of the 
person bringing a proceeding to determine whether I 
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am the father, a judge alone may decide whether I am 
the father. [ ] 

3. The right to confront and cross-examine witnesses 
against me. [ ] 

I understand that, in a trial, the person bringing the 
proceeding to determine whether I am the father must 
prove that I am the father. I may be present with a 
lawyer when that person's witnesses testify and ask 
them questions. I may also present evidence and 
witnesses in my own defense. Procedures are available 
prior to the trial that will permit me to determine what 
the witnesses against me claim are the facts concerning 
whether I am the father. [ ] 

4. The right to remain silent. [ ] 
I understand that I cannot be required to admit or deny 
that I am the father. If I refuse to sign the agreement, 
I cannot be prosecuted for refusing to sign. If I admit 
that I am the father, my statement can be used as 
evidence against me if I am ever prosecuted for failing 
to support the child or children. [ ] 

5. The right to have blood tests. [ ] 
I understand that if a trial is held to determine if I am 
the father, I will have the right to have the court order 
the mother, the child or children, and myself to submit 
to blood tests. Blood tests sometimes show that a person 
claimed to be the father of a child could not possibly be 
the father of the child. The court decides who pays for 
the blood tests. The court could order that I pay none, 
some, or all of the cost of the tests, depending on 
whether I can afford to pay. [ ] 

6. The right to have a judge decide the following 
matters if I am found to be the father: 

(1) The amount of child support I must pay. 
(2) How long I will have to pay child support. [ ] 

I also understand the following: 
1. If I sign this agreement, I will have the duty to 

contribute to the support of the child or children named in 
this agreement and this duty of support can continue until 
the child reaches the age of 18. [ ] 
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2. If I sign this agreement, the court can order that I 
make payments for the support of the child or children 
named in this agreement. [ ] If I fail to make the child 
support payments ordered by the court, the court order 
may be enforced by any of the following means: 

(i) The court may order my employer to withhold 
the support payments from my wages and pay them to 
the person named by the court. 

(ii) The court may find me in contempt and order 
me to pay a fine or be jailed or both. 

(iii) The court may authorize the seizure of my 
property (except exempt property) and order the 
property sold to pay the support payments. 

(iv) The district attorney may bring a criminal 
prosecution against me. If convicted, I can be punished 
by a fine of not more than $1,000, or jailed for not more 
than one year and a day, or both. [ ] 

3. I understand that, if I sign this agreement, the child 
or children named in this agreement may have the right to 
inherit my property when I die and may have other rights 
as my child or children. [ ] 

4. Before I sign this agreement, I can have a lawyer I 
hire, or a court-appointed lawyer, look at the agreement 
and give me advice about what I should do. [ ] 

I have read and understand each item printed above. I 
have initialed each item I have read. Having in mind all of 
the rights mentioned in this statement and the 
consequences of admitting I am the father of the child or 
children named in the agreement, I willingly, knowingly, 
and intelligently give up those rights. It is my choice to 
resolve this matter by signing the agreement. 

I declare under penalty of perjury that the foregoing is 
true and correct. 

Executed at , California, on ____ _ 
STOP AND THINK. YOU ARE NOT REQUIRED TO 

SIGN THIS AGREEMENT. IF YOU HAVE ANY 
QUESTIONS OR DOUBT AS TO THIS MATTER, SEE AN 
ATTORNEY. IF YOU CANNOT AFFORD AN 
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ATTORNEY, YOU HAVE THE RIGHT TO HAVE AN 
ATTORNEY APPOINTED. 

(Signature of person agreeing to 
entry of judgment) 

Comment. Section 11476.2 provides for a statement of the 
noncustodial parent's rights and the effect of the agreement as 
a part of an agreement for entry of a paternity judgment. The 
section is intended to ensure that the agreement for entry of a 
paternity judgment is, on its face, a valid waiver of the 
noncustodial parent's due process rights. This section, together 
with amended Section 11476.1 and added Section 11476.3, is 
designed to satisfy the constitutional standards announced in 
Isbell v. County of Sonoma, 21 Cal.3d 61, 577 P.2d 188, 145 Cal. 
Rptr.368 (1978), and County of Ventura v. Castro, 93 Cal. App.3d 
462, 156 Cal. Rptr. 66 (1979). See also Salas v. Cortez, 24 Cal.3d 
22, 593 P.2d 226, 154 Cal. Rptr. 529 (1979) cert. denied, 48 
U.S.L.W. 3235 (Oct. 9, 1979) (right to appointed counsel). 

Welfare & Institutions Code § 11476.3 (added) 
SEC. 3. Section 11476.3 is added to the Welfare and 

Institutions Code, to read: 
11476.3. A judgment for periodic child support 

payments based on agreement may be entered under 
Section 11476.1 if the following requirements are met: 

(a) It has been determined by adjudication, agreement 
for entry of a judgment determining paternity, or 
conclusive presumption as provided in Evidence Code 
Section 621, that the person agreeing to entry of the 
judgment for periodic child support payments is a parent of 
the child. 

(b) The agreement for entry of judgment includes a 
statement signed by the noncustodial parent in 
substantially the following form. 

AGREEMENT FOR ENTRY OF JUDGMENT 
REQUIRING PERIODIC CHILD SUPPORT 

PAYMENTS-STATEMENT ACKNOWLEDGING 
AND WAIVING RIGHTS 

YOU ARE NOT REQUIRED TO SIGN THIS 
AGREEMENT. YOU ARE NOT REQUIRED TO 
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PARTICIPATE IN THIS PROCEDURE. YOU MAY 
REFUSE TO SPEAK WITH THE DISTRICT ATTORNEY 
AND MAY SEEK THE ASSISTANCE OF AN ATTORNEY. 
IF YOU HAVE ANY QUESTIONS OR DOUBT, DO NOT 
SIGN THIS AGREEMENT AND SEE AN ATTORNEY. 

I have been asked to sign an Agreement for Entry of 
Judgment Requiring Periodic Child Support Payments. I 
understand that by signing this agreement, I am agreeing 
to make the child support payments for the child or 
children named in the agreement in the amount or 
amounts stated in the agreement. [ ] 

I understand I have the following rights in connection 
with this matter: 

1. The right to be represented by a lawyer. [ ] 
I may hire a lawyer of my choice at my own expense. If 

I cannot afford a lawyer, I can request the assistance of a 
lawyer from an organization that provides legal assistance 
to persons who cannot afford lawyers. I understand that the 
district attorney does not represent me. [ ] 

2. The right to have a judge decide the following 
matters: 

(1) The amount of child support I must pay. 
(2) How long I will have to pay child support. [ ] 

I also understand the following: 
1. If I refuse to sign the agreement, I cannot be 

prosecuted for refusing to sign. [ ] 
2. If I sign this agreement, I will be required to support 

the child or children by the amount stated in this 
agreement, but the court has authority, after a hearing of 
which notice has been given, to increase or decrease this 
amount. I understand that my duty to support the child or 
children by the amount stated in this agreement can 
continue until the child reaches the age of 18 or until such 
earlier time as is stated in this agreement. [ ] 

3. If I sign this agreement and I fail to make the 
payments required by this agreement, the duty to make the 
support payments will be enforced and may be enforced by 
anyone or more of the following means: 
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(i) The court may order my employer to withhold 
the support payments from my wages and pay them to 
the person named by the court. 

(ii) The court may find me in contempt and order 
me to pay a fine or be jailed or both. 

(iii) The court may authorize the seizure of my 
property (except exempt property) and order the 
property sold to pay the support payments. 

(iv) The district attorney may bring a criminal 
prosecution against me. If convicted, I can be punished 
by a fine of not more than $1,000, or jailed for not more 
than one year and a day, or both. [ ] 

4. Before I sign the agreement, I can have a lawyer 
representing me look at the agreement and give me advice 
about what I should do. [ ] 

I have read and understand each item printed above. I 
have initialed each item I have read. Having in mind all of 
the rights mentioned in this statement and the 
consequences of signing the agreement, I willingly, 
knowingly, and intelligently give up those rights. It is my 
choice to resolve this matter by signing the agreement. 

I declare under penalty of perjury the foregoing is true 
and correct. 

Executed at , California, on ____ _ 
STOP AND THINK. YOU ARE NOT REQUIRED TO 

SIGN THIS AGREEMENT. IF YOU HAVE ANY 
QUESTIONS OR DOUBT AS TO THIS MATTER, SEE AN 
ATTORNEY. 

(Signature of person agreeing to 
entry of judgment) 

Comment. Section 11476.3 is added to require that an 
agreement for entry of a judgment for.periodic support 
payments include a statement of the noncustodial parent's rights 
and the effect of the agreement. This section is intended to 
ensure that the agreement is, on its face, a valid waiver of the 
noncustodial parent's due process rights. This section, together 
with amended Section 11476.1 and added Section 11476.2, is 
designed to satisfy the constitutional standards announced in 
Isbell v. County of Sonoma, 21 Cal. 3d 61, 577 P.2d 188, 145 Cal. 
Rptr.368 (1978), and County of Ventura v. Castro, 93 Cal. App.3d 
462, 156 Cal. Rptr. 66 (1979). 
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statute that execution and other remedies ordinarily used to 
enforce a judgment are not available to enforce a money 
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RECOMMENDATION 

relating to 

ENFORCEMENT OF CLAIMS AND 
JUDGMENTS AGAINST PUBLIC ENTITIES 

INTRODUCTION 
Division 3.6 (commencing with Section 810) of Title 1 of 

the Government Code governs the presentation and 
payment of claims for money or damages against the state l 

and local public entities,2 the payment of money judgments 
against the state,3 and the payment of judgments against 
local public entities founded on tort or inverse 
condemnation liability.4 Other statutory provisions require 
cities and counties,5 school districts,6 community college 
districts,7 and county water districts8 to pay all judgments, 
but there is no general requirement that other local public 
entities pay all judgments.9 The duty of a public entity to 
pay an allowed claim or a judgment as required by the 
applicable statutory provision is enforced by writ of 
mandate. lo 

1 See generally Gov't Code ~~ 900-930.6, 935.6-944, 945.4-948, 950-950.6, 965-965.4. 
I See generally Gov't Code ~~ 900-915.4,930.2-935.4,940-940.4,942,945.4-947,950-950.8. 

See also Gov't Code ~~ 989-991.2 (insurance by local public entity against liability). 
3 See, e.g., Gov't Code ~~ 912.8,920-920.8, 925-926.8, 935.6, 955.5, 965-965.4. See also Gov't 

Code ~ 11007.4 (insurance by state agency against liability). 
4 Gov't Code ~~ 970-971.2. See also Gov't Code ~~ 975-978.8 (funding judgments with 

bonds). 
5 Gov't Code §§ 50170-50175. 
6 Educ. Code ~ 35201. 
7 Educ. Code ~ 72501. 
8 Water Code ~~ 31091-31096. 
9 But see Water Code Section 74505 which requires a water conservation district to 

"provide for the payment, from the proper fund, of all the debts and just claims 
against the district." See also Code Civ. Proc. ~ 1268.020 (eminent domain judgment 
enforceable by "execution as in a civil case"). 

10 See, e.g., Gov't Code ~~ 942, 955.5, 970.2. See also A. Van Alstyne, California 
Government Tort Liability ~ 9.14, at 423 {Cal. Cont. Ed. Bar 1964). Mandamus may 
be used to compel payment of a judgment when sufficient funds exist from which 
to make the payment. Emeric v. Gilman, 10 Cal. 404 (1858) (county). When sufficient 
funds do not exist, mandamus may be used to compel a local public entity to levy 
taxes required to pay the judgment. Title Guar. & Trust Co. v. City of Long Beach, 
4 Cal.2d 56, 47 P.2d 472 (1935); Cook v. Board of Supervisors, 9!U';al. App. 169, m 
P. 1064 (1929). However, with respect to the State of California, the passage of an 
appropriation law is a legislative act which a court may not command. Myers v. 
English, 9 Cal. 341 (1858); Veterans of Foreign Wars v. State, 36 Cal. App.3d 688, III 
Cal. Rptr. 750 (1974); California State Employees' Ass'n v. State, 32 Cal. App.3d 103, 
lOB Cal. Rptr. 60 (1973). 

( 1261 ) 
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The ordinary remedies of a judgment creditor under the 
Code of Civil Procedure are seldom resorted to and are not 
an effective means to collect a judgment against a public 
entity. Property of the state is exempt from executionll 

except in those rare instances where a statute expressly 
provides otherwise.12 Whether property of a local public 
entity is subject to execution depends on the purpose for 
which the property is held: Property held or used for a 
public use is exempt from execution, but property not held 
or used for a public use is subject to execution.13 In addition, 
there are a number of statutory exemptions from execution 
for particular kinds of property owned by a public entityl4 

as well as blanket exemptions for property of certain public 
entities.15 

As a part of its overall review of the law relating to 
creditors' remedies, the Commission has reviewed the 
remedies a creditor has against a public entity debtor. The 
Commission has concluded that the procedures for 
payment of claims and judgments against public entities 
should be revised to impose more clearly a duty to pay an 
approved claim or final judgment and to provide by statute 
that a writ of mandate is an appropriate remedy to enforce 
this duty. In addition, it should be expressly provided by 
statute that execution and other remedies ordinarily used 
to enforce a judgment are not available to enforce a money 
judgment against a public entity. 

II Westinghouse Elec. & Mfg. Co. v. Chambers, 169 Cal. 131, 145 P. 1025 (1915); Meyer 
v. State Land Settlement Bd., 104 Cal. App. 577, 286 P. 743 (1930). See also Gov't Code 
~ 955.5. 

12 Eg., Code Civ. Proc. ~ 1268.020 (eminent domain judgment enforceable by execution 
as in a civil case). See also Maurice L. Bein, Inc. v. Housing Auth., 157 Cal. App.2d 
670, 690, 321 P.2d 753, 766 (1958) (holding that the absence of a reference to the 
personal property of a housing authority in Section 34217 of the Health and Safety 
Code indicated a legislative intent to permit execution against the personal property 
of the Housing Authority of the City of Los Angeles, an "administrative arm" of the 
state) . 

13 Marin Water & Power Co. v. Town of Sausalito, 49 Cal. App. 78,83, 193 P. 294,296 (1920) 
(opinion of Supreme Court denying hearing and stating the governing rules); C. J. 
Kubach Co. v. City of Long Beach, 8 Cal. App.2d 567, 4B P.2d 181 (1935). 

14 Code Civ. Proc. ~ 690.22 (exemption for courthouses, jails, fire companies, public 
offices, public buildings, lots, grounds, and personal property, including automotive 
and truck equipment, fixtures, furniture, books, papers, and the like). 

I~ Code Civ. Proc. ~~ 690.26 (property of the Reclamation Board and the Sacramento and 
San Joaquin Drainage District), 690.27 (real property of housing authority), 690.29 
(property ofredevelopment agency); Health & Safety Code §§ 33124 (property of 
redevelopment agency), 34217 (real property of housing authority). 
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RECOMMENDATIONS 

Payment of Claims and Judgments Against Local Public 
Entities 

Payment of judgments. A local public entity is now 
required by statute to pay a tort or inverse condemnation 
judgment16 and may pay the judgment in not exceeding 10 
annual installments where necessary to avoid unreasonable 
hardship. 17 With respect to other judgments, the existing 
statutes do not always ensure that local public entities have 
the duty to pay judgments for which they are liable.18 As 
a result, the plaintiff in some cases may have no means to 
enforce a money judgment against a local public entity.19 

The Commission recommends that the statutory 
provisions relating to payment of tort and inverse 
condemnation judgments by local public entities be 
expanded to cover all money judgments.20 This will permit 
the judgment creditor to obtain a writ of mandate to 
compel the public entity to pay the judgment and will 
permit installment payments in appropriate cases.21 

16 Gov't Code §§ 970-971.2. 
17 A judgment may be paid in installments only if the local public entity has adopted an 

ordinance or resolution finding that an unreasonable hardship will result unless the 
judgment is paid in installments and the court in which the judgment is entered, after 
hearing, has found that payment of the judgment in installments as ordered by the 
court is necessary to avoid an unreasonable hardship. Gov't Code § 970.6. 

18 There is no general statute requiring local public entities to pay judgments. Cities, 
counties, school districts, community college districts, and county water districts are 
required by statute to pay all judgments and to raise funds sufficient to make the 
payment. See statutes cited notes 5-10 supra. 

19 The use of execution against property of a local public entity is an ineffective means 
of collecting a judgment since all property of a local public entity used or held for 
public use is exempt from execution. See note 13 supra. 

110 The expansion of the coverage of the existing statute will require revision of 
Government Code Section 971 (relating to applicability of limitations on amount of 
taxes, assessments or rates and charges, amount of appropriations and payments, and 
amount of liability or indebtedness) to continue the rule that such limits do not apply 
to tort and inverse condemnation judgments and to expand the rule to include other 
money judgments that result from a nondiscretionary act. 

21 The existing statutes applicable to cities and counties (Gov't Code § 50173), school 
districts (Educ. Code § 35201), community college districts (Educ. Code § 72501), 
and county water districts (Water Code § 31094) permit the governing board to 
provide for installment payment of judgments without the need to obtain a court 
order authorizing installment payments. These existing provisions do not adequately 
protect the judgment creditor against possible abuse of the authority to pay the 
judgment in installments and will be superseded by the provision of the 
recommended comprehensive statute which continues the more recently enacted 
provision that requires a court order authoriZing payment in installments. 
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The existing statute authorizing installment payments 
requires that each installment include an equal amount of 
the principal of the judgment, together with the accrued 
interest.22 This requirement tends to defeat the purpose of 
minimizing the disruptive effect of an unusually large 
judgment since the installment payments required during 
the first few years of the lO-year period will be substantially 
greater in amount than the payments required in the last 
few years. The statute should be amended to require that 
each installment payment (which will consist of a portion 
of the principal and the accrued interest) be equal in 
amount. Under this new requirement, the amount of the 
principal paid in each installment will increase with each 
payment since the amount of accrued interest required to 
be included in each payment will decrease as the amount 
of the unpaid principal of the judgment decreases. 

The recommended comprehensive statute will 
supersede existing provisions applicable to some types of 
local public entities and those provisions should be 
repealed.23 

Payment of allowed claims. Existing law provides that 
a writ of mandate is an appropriate remedy to compel a 
local public entity to pa~ a claim when and to the extent 
that it has been allowed. The manner in which the claim 
is to be paid is not specified in the statute. To supply this 
detail, the Commission recommends that a provision be 
added to the statute requiring that an approved claim be 
paid by the local public entity in the same manner as a 
judgment, but that installment payments be permitted only 
if the claimant has agreed to that method of payment. Use 
of an agreement permitting payment of an approved claim 
in installments will avoid unreasonable hardship to the local 
public entity and may in some cases facilitate settlement of 
a claim without the need for the claimant to prosecute the 
claim to judgment. 

II Gov't Code § 970.6 (c) . 
13 The enactment of the comprehensive statute would permit repeal of Sections 35201 
_ and 72501 ofthe Education Code, Sections 50170-50175 ofthe Government Code, and 

Sections 31091-31096 of the Water Code. 
It See Gov't Code § 942. 
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Payment of Claims and Judgments Against the State 
The existing statute requires payment of an approved 

claim or judgment against the state if the Director of 
Finance has certified that a sufficient appropriation exists 
for payment.25 No such certificate is required if the claim 
or judgment arises out of the activities of the "Department 
of Public Works" (now the Department of Transportation) , 
and it is unclear when payment of an approved claim or 
judgment arising out of the activities of the department can 
be required.26 Payment of the approved claim or judgment 
may be compelled by writ of mandamus if there is a 
sufficient appropriation for its payment.27 Where sufficient 
funds have not been appropriated to pay the claim or 
judgment, the State Board of Control makes a report to the 
Legislature containing the board's findings and 
recommendations concerning the claim or judgment.28 

This permits the Legislature to make provision for the 
payment of the claim or judgment. 

The provisions outlined above provide a generally 
satisfactory procedure for enforcing payment of an 
approved claim or judgment against the state. However, 
the following technical revisions are recommended: 

(1) Section 942 of the Government Code-which 
permits resort to a writ of mandate to compel payment of 
a claim "when and to the extent that it has been 
allowed"-should be revised to add the requirement that 
the claim also be one that "is required by this division to be 
paid." This addition will make clear that a writ of mandate 
cannot be used to compel payment where there is no 
sufficient appropriation for the payment. Instead, the claim 
or judgment will be reported to the Legislature so that 
provision can be made for its payment. 

(2) Since the need no longer exists for special treatment 
of a claim or judgment against the Department of 
115 Gov't Code §§ 965 (payment of claim allowed by State Board of Control), 965.2 

(Controller's duty to draw warrant for payment of final judgment or settlement). See 
also Gov't Code §§ 935.6 (delegation of authority to state agency to adjust and pay 
claims), 948 (settlement, adjustment, or compromise of pending action), 955.5 
(payment of tort liability claim, settlement, or judgment). 

16 See provisions cited note 25 supra. 
~ See Gov't Code § 942. But see Gov't Code § 955.5. 
16 See Gov't Code §§ 912.8, 965, 965.4. 
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Transportation,29 these claims and judgments should be 
treated the same as those against other state agencies.30 

Use of Execution to Enforce Judgment Against Public 
Entity 

Execution and the other remedies provided a judgment 
creditor under the Code of Civil Procedure should be 
eliminated as a method of enforcing a money judgment 
against a public entity. The procedure recommended 
above for enforcing money judgments against public 
entities takes into account their special nature. Making 
clear that execution is not available to enforce a judgment 
against a public entity will protect against the possibility of 
seizure and sale of public property to satisfy a judgment. 
Litigation to determine the status of public property will be 
avoided. Yet the judgment creditor will not be significantly 
harmed because levy of execution on public property has 
not been an effective method of enforcing a judgment 
against a public entity. 

The general provisions prescribing the period during 
which an ordinary judgment is enforceable3 are designed 
to implement the procedure for execution against property 
of the judgment debtor. Since execution against public 
property will not be permitted, the period of enforceability 
of a money judgment against a public entity should be 
separately specified in the statute: A judgment for the 
payment of money against the state or a local public entity 
should be enforceable for 10 years after the time the 

III The various statutory provisions that exclude the Department of Public Works (now 
the Department of Transportation) from their application should be amended to 
delete the exclusion. These exclusions were originally included because formerly the 
funds of the Department of Public Works were continuously appropriated for the 
purposes of the department, and the department did not require specific 
appropriation of its funds by the Legislature. See Sts. & Hy. Code t 183, as amended 
by 1957 Cal. Stats. ch. 1607, t 2. This situation no longer exists; later enacted statutes 
prohibit expenditure of funds unless speCifically appropriated by the Legislature. See 
Sts. & Hy. Code t 183, enacted by 1977 Cal. Stats. ch. lloo, § 49. See also Gov't Code 
t 13340. 

30 The recommended legislation includes a provision to make clear that the Regents of 
the University of California is not subject to the statutory provisions governing 
payment of claims, settlements, and judgments. This provision is consistent with 
Sections 905.6 and 943 and the existing practice. See Ltr. Donald L. Reidhaar, General 
Counsel, The Regents of the University of California, dated Oct. 5, 1979, on file in 
office of the California Law Revision Commission. 

31 Code Civ. Proc. tt 681, 685. 
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judgment becomes fina1. 32 This lO-year period allows 
adequate time for the judgment creditor to compel 
payment by a writ of mandate if the public entity fails to 
pay the judgment as required by statute. 

Interest on Allowed Claims 
The existing statute does not specify whether interest is 

payable on a claim allowed in whole or in part. A provision 
should be added to the statute to provide that interest on 
a claim accrues at the rate provided for judgments until the 
claim is paid. To give the public entity time to process the 
payment, interest should not commence to accrue until (1) 
30 days after the claim is allowed in full or (2) if the claim 
is allowed in part, 30 days after the claimant accepts in 
writing the amount allowed in full settlement of the claim. 
These rules should eliminate the controversies that arise 
under existing law when payment of a claim allowed in 
whole or in part is delayed. 

PROPOSED LEGISLATION 
The Commission's recommendation would be 

effectuated by enactment of the following measure: 

An act to amend Section 1268.020 of the Code of Civil 
Procedure, to repeal Sections 35201 and 72501 of the 
Education Code, to amend Sections 912.6, 935.6, 942, 948, 
955.6, 965, 965.2, 970, 970.4, 970.6, 970.8, and 971 of, to add 
Sections 906, 965.5, 965.6, 965.7, 965.8, 965.9, 970.1, and 970.5 
to, and to repeal Section 955.5 and Article 7 (commencing 
with Section 50170) of Chapter 1 of Part 1 of Division 1 of 
Title 5 of, the Government Code, and to repeal Sections 
31091, 31092, 31093, 31094, 31095, and 31096 of the Water 
Code, relating to claims and judgments against public 
entities. 

The people of the State of California do enact as follows: 

32 If the judgment is payable in installments, the period during which the judgment is 
enforceable should expire 10 years after the final payment becomes due. 
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Code of Civil Procedure § 1268.020 (amended). Remedies 
if eminent domain judgment not paid 

SECTION 1. Section 1268.020 of the Code of Civil 
Procedure is amended to read: 

1268.020. (a) If the plaintiff fails to pay the full amount 
required by the judgment within the time specified in 
Section 1268.010, the defendant may ftftye eJfeetlfteft : 

(1) If the plaintiff is a public entity, enforce the 
judgment as provided in Division 3.6 (commencing with 
Section 810) of Title 1 of the Government Code. 

(2) If the plaintiff is not a public entity, enforce the 
judgment as in a civil case. 

(b) Upon noticed motion of the defendant, the court 
shall enter judgment dismissing the eminent domain 
proceeding if all of the following are established: 

(1) The plaintiff failed to pay the full amount required 
by the judgment within the time specified in Section 
1268.010. 

(2) The defendant has filed in court and served upon the 
plaintiff, by registered or certified mail, a written notice of 
the plaintiffs failure to pay the full amount required by the 
judgment within the time specified in Section 1268.010. 

(3) The plaintiff has failed for 20 days after service of the 
notice under paragraph (2) to pay the full amount required 
by the judgment in the manner provided in subdivision (b) 
of Section 1268.010. 

(c) The defendant may elect to exercise the remedy 
provided by subdivision (b) without attempting to use the 
remedy provided by subdivision (a). 

Comment. Section 1268.020 is amended to make clear that 
the eminent domain judgment is enforced against a public entity 
under the Government Code provisions relating to payment of 
judgments against public entities. See Gov't Code §§ 965-965.9 
(judgment against the state), 970-971.2 (judgment against local 
public entity). The judgment is not enforceable against a public 
entity by execution or other remedies provided a judgment 
creditor under the Code of Civil Procedure. See Gov't Code 
§§ 965.5(b) (state), 970.1 (b) (local public entity). See also Gov't 
Code §§ 965.7,965.8,970.2 (writ of mandate to compel payment 
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of money judgment). The Regents of the University of California 
is not subject to the applicable provisions of Division 3.6 (see 
Gov't Code § 965.9). Hence, the judgment is enforceable under 
paragraph (2) of subdivision (a) if the plaintiff is the Regents of 
the University of California. 

Education Code § 35201 (repealed). Payment of 
judgment against school district 

SEC. 2. Section 35201 of the Education Code IS 

repealed. 
a6Q91. =I=fte gevePftiftg l:>eat'e et fttlY' seheel tHstriet sMll 
~ fttlY' jtlegmeftt fetr. eel:>ts, li&l:>ilities, eP e8lftages etH et 
~ seheel ~ ~ ~ epeeit et ~ tHstpiet, sttl:>jeet ~ ~ 
lifftitatieft eft ~ tlSe et ~ ~ ~pe¥ieee itt tfte 
Ceftstittltieft. If fttlY' jtlegmeftt is 8M paid etlriftg ~ flHf yefti' 
ift whieh # WftS peeer/epee: 

-fet ABe if; ift ~ e~iftieft et ~ l:>eape, tfte 8Iftetlftt is 8M 
~ gpeat ~ Be paid 6tH et ftMfes fetr. ~ eftstliftg yeM; tfte 
Beape shall ifteltlee ift its l:>tleget fetr. ~ eftsttiftg flHf yefti' ft 

~peYisieft ~ ~ ~ jtlegmeftt, tlftcl shall t*l1 # ifftffteeiately 
t1p6ft ~ el:>taiftiftg et stlffieieftt ~ fetr. ~ ~tlP~ese. 

-f9t ABe if; ift ~ e~iftieft et ~ l:>eat'e, ~ 8Ifteltftt et tfte 
jtlegffteftt is 56 gpeftt ~ ltftelte hapeshi~ will fH'ise if tfte 
efttipe 8IftetHlt is paid 6tH et flHfes fetr. ~ ftefi eftsttiftg flHf 
yeftf'; ~ l:>eat'e shall f>peviee fetr. ~ ~aymeftt et tfte 
jltegmeftt ift 8M eJfeeecliftg .1Q tlftftltM iftstallffteftts wNft 
ifttepest thepeeft tlfl ~ ~ clMe et etteft ~ayffteftt, tlftcl sMll 
iftelttee ~pevisieft fetr. ~ ~ayffteftt ift etteft l:>tleget fetr. 8M 
eJfeeeemg .1Q eeftseelttir/e flHf ~ ftefi eftsltiftg. &eft 
~ayffteftt shall Be et aft eEtttttl f>eptieft et ~ f>rifteif>M et ~ 
jltegmeftt, eJfeef>t ~ tftel:>eape, ift its tHsepetieft, fftft)' 

f>pe'liee fetr. ~ f>pef>ayffteftt et fttlY' 6fte eP fftet"e 

iftstallffteftts eP fttlY' f*lH et aft iftstallffteftt. 
Comment. Former Section 35201 is superseded by the 

comprehensive statute relating to payment of money judgments 
against local public entities. See Gov't Code §§ 970-971.2. 
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Education Code § 72501 (repealed). Payment of 
judgment against community college district 

SEC. 3. Section 72501 of the Education Code is 
repealed. 

7QeQl. ~ geveraiag seara at ftH:Y eefftffttlaity eellege 
aistriet ~ ~ ftH:Y jtlagffteat fep aests, liasilities, et' 

aafH:ages etH at ~ fttaEls ffi ~ ereait at ~ aistf'iet, stlB;;eet 
ffi ~ lifftitatiea 6ft ~ ttSe at ~ fttaEls ~re .. 'iaea iH: ~ 
Galiferaia Geastittltiea. If ftH:Y jtlagmeat is aM ~ atlriag 
~ ftHf ,.eM iH: whieh H wttS reeelierea: 

W ABEl if; iH: ~ e~iaiea at ~ seara, ~ tuftetlat is aM 
ffie greM ffi Be ~ etH at flHfes fep ~ eastliag year; ~ 
seara ~ iaeltlae iH: its stlaget fep ~ eastliag ftHf ,.eM it 
~revisiea ffi ~ ~ jtlagffteat, ftH:El ~ ~ H ifftffteaiately 
tlf*ffl ~ estaiaiag at stlffieieat fttaEls fep Mtttt ~tlr~ese. 

tet AM if; iH: ~ e~iaiea at ~ seara, ~ tuft6tlat at ~ 
jtlagffteat is sa greM Mtttt tlaatle harashi~ wtil arise if ~ 
eatire afH:etlat is ~ etH at flHfes fep ~ H:eft eastliag ftHf 
year; ~ seara ~ ~reriiae fep ~ ~ayffteat at ~ 
jtlagmeat iH: aM exeeeaiag W aftatlal iastallffteats wttft 
iaterest thereea ~ ffi ~ Elate at eaeft ~ayffteat, ftH:El ~ 
iaeltlae ~revisiea fep ~ ~ayffteat iH: eaeft stlaget fep aM 
exeeeaiag W eeaseetlti1ie ftHf yettt'S H:eft eastliag. ~ 
~ayffteat ~ Be at ftH: eEttJ:ftl ~ef'tiea at ~ ~riaei~al at ~ 
jtlagffteat, exee~t Mtttt ~ seara, iH: its aiseretiea, fH:ftY 
~reviae fep ~ ~re~ayffteat at ftH:Y eae et' fH:6fe 

iastallffteats et' ftH:Y ~ at ftH: iastallffteat. 
Comment. Former Section 72501 is superseded by the 

comprehensive statute relating to the payment of money 
judgments against local public entities. See Gov't Code 
§§ 970-971.2. 

Government Code § 906 (added). Interest on allowed 
claims 

SEC. 4. Section 906 is added to the Government Code, 
to read: 

906. Unless the public entity and the claimant otherwise 
agree in writing: 

(a) Interest on a claim allowed in full or in part accrues 
at the rate provided for judgments until the claim is paid. 
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(b) Interest on a claim allowed in full commences to 
accrue 30 days after the claim is allowed. 

(c) Interest on a claim allowed in part commences to 
accrue 30 days after the claimant accepts in writing the 
amount allowed in full settlement of the claim. 

Comment. Section 906 is added to provide rules governing 
when interest is payable on claims allowed in whole or in part. 
Section 906 recognizes that a public entity may allow a claim in 
whole or in part. See Sections 912.6 (local public entity), 965 
(state) . 

Government Code § 912.6 (amended). Action on claims 
by local public entity; payment of approved claim 

SEC. 5. Section 912.6 of the Government Code is 
amended to read: 

912.6. (a) In the case of a claim against a local public 
entity, the board may act on a claim in one of the following 
ways: 

(1) If the board finds the claim is not a proper charge 
against the public entity, it shall reject the claim. 

(2) If the board finds the claim is a proper charge against 
the public entity and is for an amount justly due, it shall 
allow the claim. 

(3) If the board finds the claim is a proper charge against 
the public entity but is for an amount greater than is justly 
due, it shall either reject the claim or allow it in the amount 
justly due and reject it as to the balance. 

(4) If legal liability of the public entity or the amount 
justly due is disputed, the board may reject the claim or 
may compromise the claim. 

(b) In the case of a claim against a local public entity, if 
the board allows the claim in whole or in part or 
compromises the claim, it may require the claimant, if Be 
the claimantaccepts the amount allowed or offered to settle 
the claim, to accept it in settlement of the entire claim. 

(c) Subject to subdivision (b), the local public entity 
shall pay the amount allowed on the claim or in 
compromise of the claim in the same manner as if the 
claimant had obtained a final judgment against the local 
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public entity for that amount, but the claim may be paid in 
not exceeding 10 equal annual installments as provided in 
SecHon 970.6 only if the claimant agrees in wriHng to that 
method of payment and in such case no court order 
authorizing installment payments is required. IE an 
agreement for payment of the claim in installments is 
made, the local public enHty, in its discreHon, may prepay 
anyone or more installments or any part of an installment. 

Comment. Section 912.6 is amended to add subdivision (c) 
which provides a means of enforcing the payment of the amount 
allowed on a claim or in compromise of a claim. See Section 942 
(writ of mandate to compel payment). See also Sections 970-971.2 
(payment of money judgments against local public entities). 

Government Code § 935.6 (amended) . Delegation of 
authority to state agency to adjust and pay claims 

SEC. 6. Section 935.6 of the Government Code is 
amended to read: 

935.6. (a) The State Board of Control, by rule, may 
authorize any state agency to adjust and pay claims where 
the settlement does not exceed one thousand dollars 
($1,000) or such lesser amount as the board may determine 
and; cxecfJt fep elaiffts afisiftg fFefft Hie aetivitics ef Hie 
DCfJMttBCftt ef Puelie l.¥efks, the Director of Finance 
certifies that a sufficient appropriation for sueft the 
payment of such claims exists. 

(b) Payments shall be made only upon approval of the 
settlement by the board. 

(c) As used in this section, "state agency" means any 
office, officer, department, division, bureau, board, 
commission or agency of the state claims against which are 
paid by warrants drawn by the Controller. 

Comment. Section 935.6 is amended to eliminate the 
exclusion for claims arising from activities of the "Department of 
Public Works," now the Department of Transportation. 

Government Code § 942 (amended). Writ of mandate 
and other remedies 

SEC. 7. Section 942 of the Government Code is 
amended to read: 



CLAIMS AGAINST PUBUC ENTITIES 1273 

942. Nothing in this division shall be construed to 
deprive a claimant of the right to resort to writ of mandate 
or other proceeding against the public entity or the board 
or any employee of the public entity to compel H et' him te 
fHtY ~ payment of a claim when and to the extent that it 
has been allowed and is required by this division to be paid. 

Comment. Section 942 is amended to limit the application of 
the section to cases where a claim is required by this division to 
be paid. In the case of the state, a claim is required to be paid only 
where the Director of Finance certifies that there is a sufficient 
appropriation for the payment of the claim. See, e.g., Sections 
935.6, 965, 965.6. See also Section 965.8 (writ of mandate to 
compel Director of Finance to certify that sufficient 
appropriation exists). A writ of mandate is not available where 
no such sufficient appropriation exists. See Veterans of Foreign 
Wars v. State, 36 Cal. App.3d 688, 697, III Cal. Rptr. 750, 756 
(1974) ("judgment against the State, even when authorized by 
law, may be paid only out of appropriated funds"). Instead, the 
claim is reported to the Legislature. See Sections 912.8, 965, and 
965.4. A writ of mandate is an appropriate remedy to compel a 
local public entity to pay an allowed claim. See Sections 912.6 (c) 
and 970.2. 

Government Code § 948 (amended). Settlement, 
adjustment or compromise of pending action by head 
of state agency 

SEC. 8. Section 948 of the Government Code is 
amended to read: 

948. (a) The head of the state agency concerned, upon 
recommendation of the Attorney General or other attorney 
authorized to represent the state, may settle, adjust or 
compromise any pending action where; exeept fep eft 

adiss tlt'isisg &em ~ aetir.,'ities at ~ Depaptmest at 
Ptlelie "lsplEs, the Director of Finance certifies that a 
sufficient appropriation for the payment of claims exists. 

(b) Where no funds or insufficient funds for such 
payment exist, the head of the state agency concerned, 
upon recommendation of the Attorney General or other 
attorney authorized to represent the state, may settle, 
adjust or compromise any pending action with the approval 
of the Department of Finance, and the State Board of 
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Control shall report such settlement, adjustment or 
compromise to the Legislature in accordance with Section 
912.8. 

(c) As used in this section, "state agency" means any 
office, officer, department, division, bureau, board, 
commission or agency of the state claims against which are 
paid by warrants drawn by the Controller. 

Comment. Section 948 is amended to delete the former 
exclusion for the "Department of Public Works" (now the 
Department of Transportation) and to add a provision in 
subdivision (b) for reporting the settlement, adjustment, or 
compromise to the Legislature so that provision for payment 
may be made. See also Sections 965-965.4. 

Government Code § 955.5 (repealed). Compelling 
payment of tort liability claim, settlement, or judgment 

SEC. 9. Section 955.5 of the Government Code is 
repealed. 

96&.& Netvtithstatlftiftg ftftf etftep f)revisieft ef Ittw; 
ifteh!ftiftg Seetieft 94Q ef ~ eefte; fteither ~ state; ReP ftftf 
ef its effieers eP efftf)leyees, eftft ge re<1tliree By ftftf eettft ift 
ftftf f)reeeeeiftg ~ f*tf eP effset ft tePt lieeility eleifft, 
setHeffteftt eP jtlegffteftt fep whieh ~ stete is Ii&Ble tlftless 
~ Le~slstttre hes stltheriilee ~ f)sytfteftt eP ef&et ef ft 
sf)eeifie tePt lieeility elsifft, settleffteftt eP jtlegHleftt, eP ~ 
Direeter ef Fiftatlee hes eertiftee thet ft stlffteieftt 
sf)f)ref)ristieft fep SHeh f)syffteftt eP ~ f)re'liee fep ~ ef&et 
e*ists. ~ ffteftey eP f)ref)erty eeleftgiDg te; ift ~ etlsteey 
ef; eP ewiftg ~ ~ stete eP ftftf stete sgeftey is stlBjeet ~ 
gsrftishffteftt, e*eetltieft, eP sttsehffteftt eP ftftf etftep 
f)reeeeeiftg fep eftfflreiftg ftftf SHeh elsifft, settleffteftt eP 

jtlegHleftt. 
Comment. The first sentence of Section 955.5 is superseded 

by Section 965.6. The second sentence is superseded by 
subdivision (b) of Section 965.5. 

Government Code § 955.6 (amended). Actions against 
Department of Transportation for taking or damaging 
of property 

SEC. 10. Section 955.6 of the Government Code is 
amended to read: 
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955.6. In actions for the taking or damaging of private 
property for public use within the meaning of Section M 19 
of Article I of the Constitution on claims arising out of work 
done by the Department of Ptthlie l,I}arks Transportation: 

(a) Service of summons shall be made on the Attorney 
General or the Director of Ptlslie l,I}arKs Transportation. 

(b) The defense shall be conducted by the attorney for 
the Department of PtlBlie WarKs Transportation. 

Comment. Section 955.6 is amended to substitute references 
to the Director of Transportation and Department of 
Transportation. This reflects the fact that the Department of 
Transportation has replaced the Department of Public Works. 
See Sts. & Hy. Code § 20. 

Government Code § 965 (amended). Payment of claim; 
report to Legislature where no sufficient appropriation 

SEC. 11. Section 965 of the Government Code is 
amended to read: 

965. Upon the allowance by the State Board of Control 
of all or part of a claim for which; mfeept fep ft dttifft ftHsiag 
&em tfte fteti;'ities ef tfte Depftrtffteat ef Ptlslie 'NarKS, the 
Director of Finance certifies that a sufficient appropriation 
for the payment of the claim exists, and the execution and 
presentation of such documents as the board may require 
which discharge the state of all liability under the claim, the 
board shall designate the fund from which the claim is to be 
paid and the state agency concerned shall pay the claim 
from such fund. Where no sufficient appropriation for such 
payment is available, the board shall report to the 
Legislature in accordance with Section 912.8. 

Comment. Section 965 is amended to make clear that the 
Department of Transportation (formerly the Department of 
Public Works) has the duty to pay a claim allowed by the Board 
of Control when the requirements of the section are satisfied. See 
Sections 965.7 and 965.8 (compelling performance by writ of 
mandate). 
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Government Code § 965.2 (amended). Drawing warrant 
for payment of final judgment or settlement 

SEC. 12. Section 965.2 of the Government Code is 
amended to read: 

965.2. The Controller shall draw fits a warrant for the 
payment of any final judgment or settlement against the 
state whenever; cxccflt wacrc Hte j\::lelgfflcat et" scttlcfflcat 
ftf'ese etff ef Hte 8:ctivitics ef Hte DCfl8:rtfflcat ef P\::lelic 
V/orks, the Director of Finance certifies that a sufficient 
appropriation for Sl::left the payment of such judgment or 
settlement exists. Claims upon such judgments and 
settlements are exempt from Section 925.6. 

Comment. Section 965.2 is amended to eliminate the 
exclusion of the Department of Transportation (formerly the 
Department of Public Works) from the application of the 
section. A writ of mandate is an appropriate remedy to compel 
the Director of Finance to certify that a sufficient appropriation 
exists for the payment if such appropriation does in fact exist. See 
Sections 965.7 and 965.8. 

Government Code § 965.5 (added). Period of 
enforceability of judgment; limitation on means of 
enforcement 

SEC. 13. Section 965.5 is added to the Government 
Code, to read: 

965.5. (a) A judgment for the payment of money 
against the state or a state agency is enforceable until 10 
years after the time the judgment becomes final or, if the 
judgment is payable in installments, until 10 years after the 
final installment becomes due. 

(b) A judgment for the payment of money against the 
state or a state agency is not enforceable under Title 9 
(commencing with Section 681) of Part 2 of the Code of 
Civil Procedure but is enforceable under this chapter. 

Comment. Section 965.5 is a new provision that prescribes 
the time within which a money judgment against the state or a 
state agency is enforceable and the method of enforcement. 

The lO-year period provided in subdivision (a) is drawn from 
Code of Civil Procedure Section 681. Subdivision (a)-not Code 
of Civil Procedure Sections 681 and 685-prescribes the period 
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of enforceability of a money judgment against the state or a state 
agency. Where the judgment is payable in installments, the 
10-year period commences to run when the last installment 
becomes payable. 

Subdivision (b) is drawn from the second sentence of former 
Section 955.5 but subdivision (b) applies to all money judgments, 
whereas the provision of former Section 955.5 was limited to a 
tort liability claim, settlement, or judgment. See also Section 
965.6. Subdivision (b) is consistent with the general rule under 
case law. See Westinghouse Elec. & Mfg. Co. v. Chambers, 169 
Cal. 131, 145 P. 1025 (1915); Meyer v. State Land Settlement Bd., 
104 Cal. App. 577, 286 P. 743 (1930). 

Government Code § 965.6 (added). Compelling payment 
of tort liability claim, settlement, or judgment 

SEC. 14. Section 965.6 is added to the Government 
Code, to read: 

965.6. Notwithstanding any other provision of law, 
neither the state, nor any of its officers or employees, can 
be required by any court in any proceeding to payor offset 
a tort liability claim, settlement, or judgment for which the 
state is liable unless one of the following conditions exists: 

(a) The Legislature has authorized the payment or offset 
of the specific tort liability claim, settlement, or judgment. 

(b) The Director of Finance has certified that a 
sufficient appropriation for the payment of the claim, 
settlement, or judgment or to provide for such offset exists. 

Comment. Section 965.6 continues the substance of the first 
sentence of former Section 955.5. 

Government Code § 965.7 (added). Compelling 
performance by writ of mandate 

SEC. 15. Section 965.7 is added to the Government 
Code, to read: 

965.7. (a) A writ of mandate is an appropriate remedy 
to compel the state, or an officer or employee of the state, 
to perform any act required by this chapter. 

(b) Nothing in this division affects the discretion of the 
Legislature in determining whether or not to: 
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(1) Make an appropriation for the payment of a claim, 
compromise, settlement, or judgment or to provide an 
offset for a claim, compromise, settlement, or judgment. 

(2) Authorize such a payment or offset. 
Comment. Section 965.7 is a new provision that makes clear 

that the state, or an officer or employee, can be compelled to pay 
an approved claim, settlement, compromise, or judgment when 
required by this chapter or to perform other duties under this 
chapter. Payment can be compelled only where there is a 
sufficient appropriation for the payment of the claim, settlement, 
compromise, or judgment. See Section 965.8. The traditional 
forms of enforcement of a money judgment (execution and other 
remedies under the Code of Civil Procedure) are not available 
to enforce a judgment against the state or a state agency. See 
Section 965.5 (b). See also Sections 942 (writ of mandate to 
compel payment of allowed claim when payment is required to 
be made), 965.6 (necessity of authorization of payment of tort 
claims) ,965.8 (writ of mandate to compel Director of Finance to 
certify that sufficient appropriation exists for payment). But see 
Section 965.9 (Regents of the University of California). 

Subdivision (b) is included to make clear that a writ of 
mandate may not be used to compel the Legislature to make an 
appropriation or to authorize a payment or offset. This codifies 
existing law. See Myers v. English, 9 Cal. 341 (1858); Veterans of 
Foreign Wars v. State, 36 Cal. App.3d 688, 111 Cal. Rptr. 750 
(1974); California State Employees' Ass'n v. State, 32 Cal. App.3d 
103,108 Cal. Rptr. 60 (1973). 

Government Code § 965.8 (added). Writ of mandate to 
compel Director of Finance to certify that sufficient 
appropriation exists 

SEC. 16. Section 965.8 is added to the Government 
Code, to read: 

965.8. Where any provision of this division requires a 
certificate of the Director of Finance that a sufficient 
appropriation exists for the payment of a claim, settlement, 
compromise, or judgment or requires a certificate of the 
Director of Finance that a sufficient appropriation exists to 
provide for an offset, a writ of mandate is an appropriate 
remedy to compel the Director of Finance to so certify if 
a sufficient appropriation in fact exists for that purpose. 
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Comment. Section 965.B is a new provision that makes clear 
that a writ of mandate is an appropriate remedy if the Director 
of Finance wrongfully fails or refuses to certify that a sufficient 
appropriation exists when one does in fact exist. 

Government Code § 965.9 (added). Inapplicability of 
chapter to claims and judgments against Regents of the 
University of California 

SEC. 17. Section 965.9 is added to the Government 
Code, to read: 

965.9. This chapter does not apply to claims, 
settlements, and judgments against the Regents of the 
University of California. 

Comment. Section 965.9 makes clear that this chapter does 
not apply to claims, settlements, and judgments against the 
University of California. The section is consistent with Sections 
905.6 and 943. 

Government Code § 970 (amended). Definitions 
SEC. lB. Section 970 of the Government Code is 

amended to read: 
970. As used in this article: 
(a) "Fiscal year" means a year beginning on July 1 and 

ending on June 30 unless the local public entity has adopted 
a different fiscal year as authorized by law, in which case 
"fiscal year" means the fiscal year adopted by such local 
public entity. 

(b) "Judgment" means a final judgment for the payment 
of money rendered against a local public entity watca is 
fetlftSCS ~ ffift at' iftVCI'SC esftscfftftatisft liahility . 

(c) "Local public entity" includes a county, city, district, 
public authority, public agency, and any other political 
subdivision or public corporation in the state, but does not 
include the Regents of the University of California and does 
not include the state or any office, officer, department, 
division, bureau, board, commission or agency of the state 
claims against which are paid by warrants drawn by the 
Controller. 

Comment. Section 970 is amended to expand the definition 
of "judgment" to include all money judgments. This change 
makes this article a comprehensive statute that applies to money 
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judgments generally without limitation. See Recommendation 
Relating to Enforcement of Claims and Judgments Against 
Public Entities, 15 Cal. L. Revision Comm'n Reports __ (1980). 

The expansion of the scope of this article permits the repeal of 
a number of special statutes applying to particular types of local 
public entities: Educ. Code §§ 35201 (duty of school district to 
pay "any judgment for debts, liabilities, or damages"), 72501 
(duty of community college district to pay "any judgment for 
debts, liabilities, or damages"); Gov't Code §§ 50170-50175 (duty 
of city or county to pay any "final judgment"); Water Code 
§§ 31091-31096 (duty of county water district to pay any "final 
judgment") . 

Government Code § 970.1 (added). Period of 
enforceability of judgment; limitation on means of 
enforcement 

SEC. 19. Section 970.1 is added to the Government 
Code, to read: 

970.1. (a) A judgment is enforceable until 10 years after 
the time the judgment becomes final or, if the judgment is 
payable in installments, until 10 years after the fmal 
installment becomes due. 

(b) A judgment is not enforceable under Title 9 
(commencing with Section 681) of Part 2 of the Code of 
Civil Procedure but is enforceable under this article. 

Comment. Section 970.1 is a new provision that prescribes 
the time within which a money judgment against a local public 
entity is enforceable and the method of enforcement. See also 
Section 970 (b) (defming "judgment"). 

Subdivision (a) is drawn from former Government Code 
Section 50175 and former Water Code Section 31096 and from 
Code of Civil Procedure Section 681. The lO-year period is drawn 
from Code of Civil Procedure Section 681. Subdivision (a)-not 
Code of Civil Procedure Sections 681 and 685-prescribes the 
period of enforceability of a money judgment against a local 
public entity. Where the judgment is payable in installments, the 
100year period does not run until the last installment becomes 
due. Thus, if a court order is obtained under Section 970.6 
permitting the payment of the judgment in installments, the 
10-year period commences to run when the last installment 
payment becomes due. 
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Subdivision (b) changes prior law to provide that execution 
and other remedies under the Code of Civil Procedure for 
enforcement of money judgments do not apply to enforcement 
of a money judgment against a local public entity. Such a 
judgment is payable under this article, and a writ of mandate is 
an appropriate remedy to compel payment. See Section 970.2. 
Under prior law, property of a local public entity was not subject 
to execution under the Code of Civil Procedure if the property 
was used or held for use for a public purpose. On the other hand, 
property held by a local public entity merely as a proprietor, 
devoted to no use of a public character, such as land acquired or 
held for other than public purposes and not held in trust for 
public use, was subject to execution unless some statutory or 
constitutional provision forbade it. See Marin Water & Power Co. 
v. Town of Sausalito, 49 Cal. App. 78, 83, 193 P. 294,296 (1920) 
(opinion of Supreme Court denying hearing and stating the 
governing rules) . See also C. J. Kubach Co. v. City of Long Beach, 
8 Cal. App.2d 567, 48 P.2d 181 (1935) (no execution against 
property of city held for public purposes); United Taxpayers Co. 
v. City & County of San Francisco, 202 Cal. 264,259 P.llOi (1927) 
(property of local public entity retains its public character 
notwithstanding temporary disuse). 

Government Code § 970.4 (amended). Payment of 
judgment in fiscal year in which it becomes final 

SEC. 20. Section 970.4 of the Government Code is 
amended to read: 

970.4. ~ Except as provided in Section 970.6, the 
governing body of a local public entity shall pay, to the 
extent funds are available in the fiscal year in which it 
becomes final, any judgment, with interest thereon, out of 
any funds to the credit of the local public entity that are: 

(a) Unappropriated for any other purpose unless the use 
of such funds is restricted by law or contract to other 
purposes; or 

(b) Appropriated for the current fiscal year for the 
payment of judgments and not previously encumbered. 

Comment. Section 970.4 is amended to add a reference to 
Section 970.6 (payment of judgment in installments). This 
addition makes clear that installment payments may be 
authorized under Section 970.6 as an alternative to paying the 
entire judgment in the fiscal year in which the judgment 
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becomes final. A writ of mandate is an appropriate remedy to 
enforce the duty imposed by this section. See Section 970.2. 

Government Code § 970.5 (added). Payment of 
judgment during ensuing fiscal year 

SEC. 21. Section 970.5 is added to the Government 
Code, to read: 

970.5. Except as provided in Section 970.6, if a local 
public entity does not pay a judgment, with interest 
thereon, during the fiscal year in which it becomes final, the 
governing body shall pay the judgment, with interest 
thereon, during the ensuing fiscal year immediately upon 
the obtaining of sufficient funds for that purpose. 

Comment. Section 970.5 continues a provision formerly 
found in Section 970.6. A writ of mandate is an appropriate 
remedy to enforce the duty imposed by this section. See Section 
970.2. See also Section 970.8 (duty to include in budget a 
provision for payment). 

Government Code § 970.6 (amended). Payment of 
judgment in installments 

SEC. 22. Section 970.6 of the Government Code is 
amended to read: 

970.6. (a) Stla,;eet ffi stledivisiofl t8h if ft Ioeftl f'tlelie 
efltity ftoes 8M f'tlY ft jtldgffieflt, w#ft ifltefest thefeofl, 
dtlriflg ~ ftsettl yetH' ifl · .... hieh it eeeofftes fffittI; ~ 
goveffliflg Beay sftttIl f'tlY ~ jtldgHteflt, w#ft ifltefest 
the'feOfl, dtlriflg ~ eflstliflg ftsettl yetH' iffifftediately ~ 
~ oetaifliflg ef stlffieieflt fl:tft6s fey #tat f'tlff'ose. f8t The 
court which enters the judgment shall order that the 
governing body pay the judgment, with interest thereon, in 
not exceeding 10 equal annual installments if both of the 
following conditions are satisfied: 

(1) The governing body of the local public entity has 
adopted an ordinance or resolution finding that an 
unreasonable hardship will result unless the judgment is 
paid in ins.tallments. 

(2) The court, after hearing, has found that payment of 
the judgment in installments as ordered by the court is 
necessary to avoid an unreasonable hardship. 
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-fer (b) Each installment payment shall be of an equal 
amount, consisting of a portion of the principal of the 
judgment and the unpaid interest on the judgment to the 
date of the payment. The local public entity, in its 
discretion, may prepay anyone or more installments or any 
part of an installment. 

W +he at:ltfierity ~ pay 8: jt:ldgffiCftt iH iftstallffieftts as 
~re'f!idcd iH tffls scetieft i5 iH additieft ~ 8:H& ttM iH liett ef 
~ etftet. law ~crffiittiftg IeetH ~t:l~lie Cfttitics ~ pay 
jt:ldgffiCftts iH iftstallfficftts. 

Comment. Subdivision (b) of Section 970.6 is amended to 
require that the installment payments be equal in amount. 
Accordingly, the amount of the principal paid in each installment 
will increase with each payment since the amount of accrued 
interest required to be included in each payment will decrease 
as the amount of the unpaid principal of the judgment decreases. 
Formerly this section required payment of an equal amount of 
the principal of the judgment each year, together with the 
accrued interest. This requirement tended to defeat the purpose 
of the section since the installment payments required during 
the first few years of the IO-year period were substantially 
greater in amount than the payments required in the last few 
years. A writ of mandate is an appropriate remedy to enforce the 
duty imposed by an order under this section. See Section 970.2. 
Former subdivision (a) is continued in Section 970.5. Former 
subdivision (d) has been omitted as unnecessary in view of the 
repeal of the other provisions of former law which permitted 
local public entities to pay judgments in installments. See 
Comment to Section 970. 

In determining whether to order installment payments under 
this section, the court should consider all potential sources from 
which funds are available. For example, insurance may cover 
some or all of the public entity liability or the payment of the 
judgment in whole or in part may be passed on to the United 
States or some other entity under a grant, contract, or other 
arrangement. Section 970.6 is not intended to permit an 
insurance company or other source to minimize its obligation to 
make payment by permitting payment in installments. 
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Government Code § 970.8 (amended). Budgeting for 
payment of judgments 

SEC. 23. Section 970.8 of the Government Code is 
amended to read: 

970.8. (a) Each local public entity MttH derives l'eVeH1:Ie 
fer #S mfttHl'eHttftee ftfl:6 of>el'8:aOH f1'et:tt flHfes at' 8:SSeSsmeHl's 
at' f1'et:tt 1'ftte5 ftfl:6 eft8:l'ges fft8:Ele fer sel'viees at' f8:eiliaes 
f>l'ovided By Mte IeettI f>1:ISlie eHal'y shall in each fiscal year 
~ flHfes at' 8:SSeSsmeHl's at' ~ 1'ftte5 8:fl:ft eft8:1'ges at' 8Mft; 
at' ol'ftep'I;;ise include in its budget a provision to provide 
funds; in an amount sufficient to pay all judgments in 
accordance with this article. 

(b) If all or any portion of the revenue used for the 
maintenance and operation of a local public entity (other 
than an entity created by an agreement described in 
Section 895) liable for a judgment is derived from 
appropriations of another local public entity, such other 
local public entity shall in each fiscal year appropriate funds 
equal to its pro rata share of an amount sufficient to permit 
the local public entity liable for the judgment to pay the 
judgment in accordance with this article. Such amount shall 
be paid to the local public entity liable for the judgment and 
shall be used by such entity to satisfy the judgment. The pro 
rata share of such other local public entity for each 
judgment is an amount bearing the same proportion to the 
total amount of the judgment as the revenue derived from 
such other local public entity for maintenance and 
operation during the fiscal year in which the cause of action 
on such judgment accrued bears to the total revenues used 
for maintenance and operation during such fiscal year of 
the local public entity liable for the judgment. For this 
purpose, such other local public entity shall ~ flHfes at' 

ftSSeSsmeHl's, ~ 1'ftte5 8:fl:ft eft8:1'ges, at' otflel'~T.lise include 
in its budget a provision to provide funds; sufficient in 
amount to f'8:ise Mte 8:fft01:lHI' M make the appropriation and 
payment required by this section. 

Comment. Section 970.8 is revised to substitute a 
requirement that the budget include a provision to provide funds 
for the payment of all judgments in accordance with this article 
for the former requirement that the local public entity levy taxes 
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or otherwise provide funds for such payment. This new 
requirement that the budget make provision for the payment of 
judgments is drawn from former Education Code Sections 35201 
(school district) and 72501 (community college district). A writ 
of mandate is an appropriate remedy to enforce the duty 
imposed by this section that the local public entity budget for and 
pay all judgments in accordance with this article. See Section 
970.2. 

Government Code § 971 (amended). Applicability of 
limitations on amount of taxes, assessments or rates and 
charges, amount of appropriations and payments, and 
amount of liability or indebtedness; court mandated 
costs 

SEC. 24. Section 971 of the Government Code is 
amended to read: 

971. (a) As used in this section: 
(1) 'Judgment resulting from a discretionary act" means 

a judgment arising from a liab11ity which the local public 
entity has discretion to incur or not to incur and includes 
a judgment rendered in an eminent domain proceeding 
and a judgment requiring specific performance of a 
contractual obligation or awarding damages for faI1ure to 
perform a contractual obligation. 

(2) 'Judgment resulting from a nondiscretionary act" 
means a judgment other than one described in paragraph 
(1) and includes a judgment founded upon tort or inverse 
condemnation liability. 

(b) Any limitation on the amount of taxes, assessments or 
rates and charges that may be levied or collected by a local 
public entity, and any limitation on the amount of 
appropriations and payments that may be made by a local 
public entity, and any limitation on the amount of liability 
or indebtedness that may be incurred by a local public 
entity, contained in any other statute or in any charter or 
ordinance; ts iH8~~lie8ele : 

(1) Applies to the taxes, assessments, rates and charges 
or appropriations levied, collected or made to pay pursuant 
to this article ajudgment resulting from a discretionary act. 

(2) Does not apply to the taxes, assessments, rates and 
charges or appropriations levied, collected or made to pay 
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pursuant to this arh"cle a judgment resulting from a 
nondiscreh"onary act. 

(c) For the purposes of Section 2271 of the Revenue and 
Taxation Code, taxes levied to pay pursuant to this article 
ajudgment resulh"ng from a nondiscretionary act are levied 
to pay costs mandated by the courts. 

Comment. Section 971 is revised to reflect the expansion of 
Sections 970-971.2 to cover all money judgments. Revision of 
Section 971 is necessary because this article formerly covered 
only tort and inverse condemnation judgments. Formerly, 
Section 971 made tax and similar limitations inapplicable with 
respect to the payment of tort and inverse condemnation 
judgmerts; the revised section continues this rule for tort and 
inverse condemnation judgments and expands the rule to 
include other money judgments that result from a 
nondiscretionary act. 

The standard used in subdivision (a) -which distinguishes 
between judgments that result from a discretionary act and those 
that do not-is drawn from cases interpreting constitutional 
limits on liabilities or indebtedness (see, e.g., Martin v. Fisher, 
lOB Cal. App. 34,40-41,291 P. 276,278 (1930)) and from Section 
2205 of the Revenue and Taxation Code. Section 971, however, 
merely makes inapplicable limitations contained in a statute, 
charter, or ordinance; the section does not affect the applicability 
of any constitutional limits. 

Government Code §§ 50170-50175 (repealed). Payment 
of judgments by cities and counties 

SEC. 25. Article 7 (commencing with Section 50170) of 
Chapter 1 of Part 1 of Division 1 of Title 5 of the 
Government Code is repealed. 

Comment. Sections 50170-50175 are superseded by the 
comprehensive statute relating to payment of money judgments 
by local public entities. See Sections 970-971.2. 

Water Code §§ 31091-31096 (repealed). Payment of 
judgments by county water districts 

SEC. 26. Section 31091 of the Water Code is repealed. 
al991. :M: IeftM ±6 ~ hef6f.e 8: ~ leYy is ffttlse Mte 

eatlft~y eIeflt sftttH tHe 8: Its+ at tHl eJfisBftg fttttlI jtlsgmeft~s 
tlgttiftst ~ sistriet wifft 8:ft tlt:lSitaF ftftEl Mte eatlPs. 
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Comment. Former Sections 31091-31096 are superseded by 
the comprehensive statute relating to the payment of money 
judgments by local public entities. See Gov't Code §§ 970-971.2. 

SEC. 27. Section 31092 of the Water Code is repealed. 
a1999. +fie tU:lsitel' sftttH ttttS# Mte jtlsgfftCftts ftftEl ecrtify 

Mte afftetlftt at Mte jtlsgfftCftts ~ Mte hears within fl¥e ~ 
ttaeP Mte tiM is +Heft wHft ftiHr. ~ hears sftttH Mtett iftelHSC 
itt Mte ftHf Ie¥y feta Mte fteti ftse&l yetH" 8: I'Me stltHeicftt ~ ~ 
Mte jtlsgfftCftts. 

Comment. See the Comment to repealed Section 31091. 

SEC. 28. Section 31093 of the Water Code is repealed. 
a1(;)9a. Failtlrc ~ ifteltlsc Mte tlIftetlftt at ft:ftY cJfisttftg 

fiftttl jtlsgfftCftt itt Mte ftHf Ie¥y feta Mte yetH' ftees ~ 
iftvalisatc Mte ftHf Ie¥f; l:>tH Mte tlffletlftt sftallhe inelHscs itt 
Mte Heft ftHf ~ 

Comment. See the Comment to repealed Section 31091. 

SEC. 29. Section 31094 of the Water Code is repealed. 
a199\. 1ft liett at lcvyiflg ft ftHf I'Me feta Mte ~ttyfftCftt at ttll 

at Mte jtlsgfftCftts itt Mte fteti ftse&l yetH"; Mte heMa ffttty 

~l'er;iac fe1' ~ ~ayfftCflt l:>y ifleltlaiftg itt Mte ftHf Ie¥y fe1' 
Mte Heft ftse&l yetH" M le8:S4: ~ ~cl'ecftt at Mte ~ tlfftetlflt 
at Mte jtlagmcflt. :Jfle S8:ffie ~crecfltagc sftallhe ICffrica etteft 
stleecssir;c yetH" ttMH Mte whelc is ~ 

Comment. See the Comment to repealed Section 31091. 

SEC. 30. Section 31095 of the Water Code is repealed. 
a1996. +fie atlaiter at Mte aistl'iet sftall ~ Mte 

jtlagmcftts. If Mte heara fttts ~l'eTf'iacs feta ~a)'fftCflt l:>y 
~crecfttagcs itt stleecssivc rCMS, he sftall ~ ~ etteft 
jtlsgmCftt erctlitel' Mte ~cl'ecfttagc at Mte jtlsgfftCftt Mee l:>y 
Mte heaps. 

Comment. See the Comment to repealed Section 31091. 

SEC. 31. Section 31096 of the Water Code is repealed. 
aH~. ''Ihcft ~l'e·lisi8ft fe1' Mte ~ttyfftCflt at 8:ftf fiftttl 

jtlsgmCftt is fft8:EIe l:>y f'crecfttagcs itt stleecsswc rCMS, ftft. 

aett8ft ~ SttCft jtlsgfftCftt ffttty he eefftfftCfleCS vlitfliB ft¥e 
yetlt"S ttftet. Mte ftt.M ftHf Ie¥y whieh fttHs ~ iHeltlsc Mte 
f'Cl'ecfltagc at Mte afftetlftt fHfeft l:>y Mte heapa. Aft ftetteft 
sftttH ~ he hl'etlght e1' ~rescetltcs 8fl Mte jtlSgH1Cftt se leRg 
8:S ~ is hciftg ~ 8fl SttCft ftftftHa! f'crCCftMgcS. 

Comment. See the Comment to repealed Section 31091. 
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October 26, 1979 

To: THE HONORABLE EDMUND G. BROWN JR. 
Governor of California and 
THE LEGISLATURE OF CALIFORNIA 

The Law Revision Commission was authorized by Resolution 
Chapter 27 of the Statutes of 1972 to make a study to determine 
whether the law relating to guardianship and related matters 
should be revised. A new guardianship-conservatorship law was 
enacted by Chapter 726 of the Statutes of 1979 upon 
recommendation of the Commission. See Recommendation 
Relating to Guardianship-Conservatorship Law, 14 .Cal. L. 
Revision Comm'n Reports 501 (1978). 

The Commission has continued to review the law relating to 
guardianship and conservatorship to determine whether any 
technical or substantive changes are necessary. As a result of this 
continuing review, the Commission recommends repeal of the 
Uniform Veterans Guardianship Act and incorporation into the 
general guardianship-conservatorship statute of a few of the act's 
provisions that continue to be useful. 
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RECOMMENDATION 

relating to 

THE UNIFORM VETERANS' GUARDIANSHIP ACT 

California first enacted the Uniform Veterans' 
Guardianship Act in 1929.1 The Uniform Act was revised 
and continued in the 1979 comprehensive revision of 
guardianship-conservatorship law.2 

The Uniform Act provides special procedures for 
appointment of a guardian or other fiduciary to receive 
payments from the Veterans Administration when one is 
needed as a precondition of paying benefits to a minor or 
incompetent person. The Uniform Act also imposes 
regulations on the manner of handling and disposing of the 
payments so received. Nevertheless, if the minor or 
incompetent person has estate assets derived from other 
sources and a guardian or conservator is needed, a 
guardianship or conservatorship must be established under 
the general law since the Uniform Act relates only to V A 
benefits. For this reason, the general practice3 has been to 
establish a guardianship or conservatorship under the 
general law and not under the Uniform Act. As a result, the 
Uniform Act has been little used.4 

I 1929 Cal. Stats. ch. 663. In 1931, the Uniform Veterans' Guardianship Act was codified 
in the Probate Code (§§ 1650-1669). 1931 Cal. Stats. ch. 281. 

I See 1979 Cal. Stats. ch. 726, enacting Prob. Code §§ 2900-2918 (operative January 1, 
1981). The 1979 revision of guardianship-conservatorship law was enacted upon 
recommendation of the California Law Revision Commission. See Recommendation 
Relating to Guardianship-Conservatorship Law, 14 Cal. L. Revision Comm'n Reports 
501 (1978). Pursuant to the Commission's recommendation, the Uniform Veterans' 
Guardianship Act was continued without major substantive revision. However, two 
obsolete sections relating to commitment, transfer, or discharge of persons of 
unsound mind to or from facilities operated by the Veterans Administration or other 
agency of the United States government (former Sections 1663 and 1664 of the 
Probate Code) were not continued, since these provisions have been superseded by 
the Lanterman-Petris-Short Act (Welf. & Inst. Code §§ 5000(5464). 

3 The Commission's understanding about the general practice where veterans' benefits 
are concerned is based on information furnished informally by the Veterans 
Administration. 

4 Prior to the enactment of the 1979 guardianship-conservatorship law, a problem existed 
if a conservatorship under the general conservatorship statute was used instead of a 
guardianship under the Uniform Act. This problem was created by the requirement 
that V A benefits be paid to the adult beneficiary unless the beneficiary is 
incompetent. It was unclear under former law whether the appointment of a 
conservator was an adjudication that the conservatee was incompetent for the 
purposes of payment of VA benefits. See Board of Regents State Univs. v. Davis, 14 
Cal.3d 33, 533 P.2rl 1047, 120 Cal. Rptr. 4CY1 (1975). The new 

( 1293 ) 
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A number of other states have repealed the Uniform 
Veterans' Guardianship Act and leave veterans' 
guardianships to be governed by general law relating to the 
administration of estates of persons unable to manage their 
own property.s The Commission recommends that the 
Uniform Veterans' Guardianship Act be repealed as a 
separate part of the guardianship-conservatorship statute 
and that the useful provisions of the Uniform Act be 
continued in the general law. Since the Veterans 
Administration needs to be advised of proceedings taken 
under general law which may affect the interest of the ward 
or conservatee in money or other benefits from the VA, the 
notice provisions of the Uniform Veterans' Guardianship 
Act6 should be continued and expanded7 in general law. 
Certain other useful provisions of the Uniform Act" should 
also be continued in general law. 

guardianship-conservatorship statute makes clear that the appointment of a 
conservator deprives the conservatee of legal capacity with respect to estate assets. 
See Prob. Code § 1872 (enacted by 1979 Cal. Stats. ch. 726, operative January 1,1981). 
Accordingly, the problem under former law will no longer exist when the new law 
becomes operative. 

s See 8 Uniform Laws Annotated, Estate, Probate and Related Laws 645 (master ed. 
1972); id at 173-74 (Supp. 1979). 

e See Prob. Code §§ 2906 (petition for appointment of guardian or conservator), 2908 
(accounts), 2910 (extraordinary compensation), 2911 (investment or deposit of 
surplus funds) ,2912 (support of third persons) ,2913 (purchase ofreal property) , 2915 
(termination of proceeding). These sections were added by 1979 Cal. Stats. ch. 726, 
operative January I, 1981. 

7 In addition to the matters of which the Veterans Administration is required to be given 
notice under existing law (see note 6 supra), notice to the VA should be required of 
(1) a petition for support of the ward or conservatee out of the estate 
notwithstanding that a third person is liable for such support, (2) a petition relating 
to the sale of real or personal property of the estate, (3) a petition for authorization 
of a proposed action under the doctrine of substituted judgment, (4) a petition for 
independent exercise of powers, (5) an inventory and appraisement of the estate or 

. a supplemental inventory and appraisement, and (6) a proceeding to authorize a 
transaction involving community or homestead property. 

8 Probate Code Section 2914, which requires copies of public records needed to 
determine eligibility for V A benefits to be furnished to the applicant free of charge, 
should be continued by appropriate amendments to Section 6107 of the Government 
Code. And the provisions of Probate Code Section 2903 (b), which require a petition 
for appointment of a guardian to contain certain deSCriptive information about the 
proposed ward and to set forth the amount of V A benefits then due and the amount 
of probable future payments, should be continued in substance by appropriate 
amendments to Sections 1510 (guardianship) and 1821 (conservatorship) of the 
Probate Code. Probate Code Sections 2914, 2903, 1510, and 1821 were added by 1979 
Cal. Stats. ch. 726 (operative January I, 1981). 
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The Commission's recommendation would be 
effectuated by enactment of the following measure: 

An act to amend Section 6107 of the Government Code, 
to amend Sections 1510, 1511, 1821, and 1822 of, to add 
Section 1461.5 to, and to repeal Part 5 (commencing with 
Section 2900) of Division 4 of, the Probate Code, relating to 
veterans. 

The people of the State of California do enact as follows: 

Government Code § 6107 (amended). Veterans' exemption 
from fees 

SECTION 1. Section 6107 of the Government Code, as 
amended by Chapter 730 of the Statutes of 1979, is amended 
to read: 

6107. Neither ~ MMe fteP ftftf ee\ift~, er eit,-; fteP ftftf 
fleeHe effteer er Bee,. ftetmg itt his effteiftl eftflfteity eft hehaM 
ef ~ stftte; ftftf eetHi~, er eit,-; (a) No public entity, 
including the state, a county, city, or other political 
subdivision, nor any officer or employee thereof, including 
notaries public, shall demand or receive any fee or 
compensation for doing any of the following: 

W (1) Recording er, indexing, or issuing certified 
copies of any discharge, certificate of service, certificate of 
satisfactory service, notice of separation or report of 
separation of any member of the armed forces of the United 
States. 

-fBt Isseiftg eeraHeEl eeflies ef Stteh ElisehMges, 
eertmefttes ef serviee, eerMftefttes ef sftasfftetery serviee, 
reflerts ef SeflMftaeft er fteaees ef SeflMftaeft. 

-tet Aft:y serviee T ..... hftteyer reftElereEl itt ~ fftfttter ef ft 
fleftsieft eltl:iM, ftflflHeftaeft, afftElftT-Itt, veHeher, er ftftf elttifft 
ffi Be flreSeftteEl ffi ~ AElffiinistrftter ef VeterftftS' IJIairs 
HftEler ~ WerlEl WM VeterftftS' ~ ~ 
~ (2) Furnishing a certified copy of, or searching for, 

any public record; er ffttHtiftg ~ SeMeft fer it; wheft it 
which is to be used in ft an applicab'on or claim for a pension, 
er ft elttifft fer allotment, allowance, compensation, 
insurance; (including automatic insurance) , or etherrnise 
tHiEler ~ WerlEl WM Veterftfts' ~ ~ er any other 
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benefits under any etftep act of Congress for service in the 
armed forces of the United States; or 8: da:tm fep '1et:erMls' 
aeaeflt:s under any law of this state relating to veterans' 
benefits. 

(3) Furnishing a certified copy of, or searching for, any 
public record which is required by the Veterans 
Administration to be used in determining the eligibility of 
any person to participate in benefits made available by the 
Veterans Administration. 

(4) Rendering any other service in connection with an 
application or claim referred to in paragraph (2) or (3). 

(b) The services s~eeiflee itt ~ seea6a referred to in 
subdivision (a) shall be rendered on.t:fte request of a United 
States official, 8: the claimant or applicant, or ftis the 
guardian eF ~ conservator ~ or attorney of the claimant or 
applicant, or any other person acting on behalf of the 
claimant or applicant. Aft A public officer or employee is 
liable on his or her official bond for e'lery failure or refusal 
to render the services. 

Comment. Section 6107 is amended to continue the 
substance of former Probate Code Section 2914 in paragraph (3) 
of subdivision (a) of Section 6107. The scope of Section 6107 has 
been broadened to apply to all public entities in California; 
former Probate Code Section 2914 had this broad scope, but 
formerly Section 6107 was limited to the state, cities, and 
counties. Other revisions have been made in Section 6107 for 
clarity. The former references to the World War Veterans' Act, 
1924, have been deleted since that act has been substantially 
repealed. See Act of Sept. 2, 1958, Pub. L. No. 85-857, § 14(51), 
72 Stat. 1271. 

Probate Code § 1461.5 (added). Notice to Veterans 
Administration 

SEC. 2. Section 1461.5 is added to the Probate Code, to 
read: 

1461.5. Except for a petition filed by the Veterans 
Administration, notice of the time and place of hearing on 
a petition, report, or account, and a notice of the filing of 
an inventory, together with a copy of the petition, report, 
inventory, or account, shall be mailed to the office of the 
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Veterans Administration having jurisdiction over the area 
in which the court is located at least 15 days before the 
hearing, or within 15 days after the inventory is filed, if both 
of the following conditions exist: 

(a) The guardianship or conservatorship estate consists 
or will consist wholly or in part of any of the following: 

(1) Money received from the Veterans Administration. 
(2) Revenue or profit from such money or from property 

acquired wholly or in part from such money. 
(3) Property acquired wholly or in part with such money 

or from such property. 
(b) The petition, report, inventory, or account is filed 

under anyone or more of the following provisions: Section 
1510, 1601, 1820, 1861, 1874, 2422, or 2423; Article 7 
(commencing with Section 2540) of Chapter 6 of Part 4; 
Section 2570, 2571, 2580, 2592, 2610, 2613, or 2620; Chapter 
8 (commencing with Section 2640) of Part 4; or Chapter 3 
(commencing with Section 3100) of Part 6. 

Comment. Section 1461.5 continues the provisions of the 
former Uniform Veterans' Guardianship Act which required 
notice to the Veterans Administration of certain procedures 
when veterans' benefits were involved. See former Sections 2906 
(petition for appointment of guardian or conservator), 2908 
(accounts), 2910 (extraordinary compensation), 2911 
(investment or deposit of surplus funds), 2912 (support of third 
persons), 2913 (purchase ofreal property), 2915 (termination of 
proceeding). The requirement in Section 1461.5 that notice be 
given when the petition, report, inventory, or account is filed 
under Section 1874 (order expanding conservatee's legal 
capacity); Section 2422 (support of ward or conservatee 
notwithstanding third party liable) ; Article 7 (commencing with 
Section 2540) of Chapter 6 of Part 4 (sales); Sections 2580 
(substituted judgment), 2592 (independent exercise of powers), 
2610 (inventory and appraisement), and 2613 (supplemental 
inventory and appraisement) ; and Chapter 3 (commencing with 
Section 3100) of Part 6 (transaction involving community or 
homestead property) is new. 

The requirement of former Sections 2906 and 2913 that the 
copy of the petition be a signed duplicate or be certified is not 
continued. 
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Probate Code § 15lO (amended). Petition for ap
pointment of guardian 

SEC. 3. Section 1510 of the Probate Code is amended to 
read: 

1510. (a) A relative or other person on behalf of the 
minor, or the minor if 14 years of age or older, may file a 
petitio~ for the appointment of a guardian of the minor. 

(b) The petition shall request that a guardian of the 
person or estate of the minor, or both, be appointed, shall 
specify the name and address of the proposed guardian and 
the name and date of birth of the proposed ward, and shall 
state that such appointment is necessary or convenient. 

(c) The petition shall set forth, so far as is known to the 
petitioner, the names and addresses of all of the following: 

(1) The parents of the proposed ward. 
(2) The person having legal custody of the proposed 

ward and, if that person does not have the care of the 
proposed ward, the person having the care of the proposed 
ward. 

(3) The relatives of the proposed ward within the second 
degree. 

(4) In the case of a guardianship of the estate, the spouse 
of the proposed ward. 

(5) Any person nominated as guardian for the proposed 
ward under Section 1500 or 1501. 

(d) If the proposed ward is a patient in or on leave of 
absence from a state institution under the jurisdiction of the 
State Department of Mental Health or the State 
Department of Developmental Services and that fact is 
known to the petitioner, the petition shall state that fact and 
name the institution. 

( e) The petition shall state, so far as is known to the 
petitioner, whether or not the proposed ward is receiving 
or is entitled to receive benefits from the Veterans 
Administration and the estimated amount of the monthly 
benefit payable by the Veterans Administration for the 
proposed ward. 

(f) If the petitioner has knowledge of any pending 
adoption, juvenile court, marriage dissolution, domestic 
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relations, custody, or other similar proceeding affecting the 
proposed ward, the petition shall disclos~ such pending 
proceeding. 

Comment. Section 1510 is amended to generalize and 
continue the substance of the portion of subdivision (b) of 
former Section 2903 that required a petition under the Uniform 
Veterans' Guardianship Act to set forth the name and age of the 
proposed ward, the amount of money then due to the proposed 
ward from the Veterans Administration, and the amount of 
probable future payments. The requirement of former Section 
2903 that the petition show the place of residence of the proposed 
ward is superseded by subdivision (c) of Section 1510 which 
requires the petition to show the addresses of the proposed 
ward's parents, the person having legal custody of the proposed 
ward, and the person having the care of the proposed ward. 

Probate Code § 1511 (technical amendment). Notice of 
hearing on petition for guardianship 

SEC. 4. Section 1511 of the Probate Code is amended to 
read: 

151l. (a) Except as provided in subdivisions (f) and 
(g), at least 15 days before the hearing on the petition for 
the appointment of a guardian, notice of the time and place 
of the hearing shall be given as prOvided in subdivisions (b), 
( c), ( d), and ( e ) of this section. The notice shall be 
accompanied by a copy of the petition. 

(b) Notice shall be served in the manner provided in 
Section 415.10 or 415.30 of the Code of Civil Procedure, or 
in such manner as may be authorized by the court, on all 
of the following (other than the petitioner or persons 
joining in the petition): 

(1) The proposed ward if 14 years of age or older. 
(2) The person having legal custody of the proposed 

ward. 
(3) The parents of the proposed ward. 
(4) Any person nominated as a guardian for the 

proposed ward under Section 1500 or 1501. 
(c) Notice shall be given by mail sent to their addresses 

stated in the petition, or in such manner as may be 
authorized by the court, to all of the following (other than 
the petitioner or persons joining in the petition): 
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(1) The spouse named in the petition. 
(2) The relatives named in the petition, except that if 

the petition is for the appointment of a guardian of the 
estate only the court may dispense with the giving of such 
notice to anyone or more or all of such relatives. 

(3) The person having the care of the proposed ward if 
other than the person having legal custody of the proposed 
ward. 

(d) If notice is required by Section 1461 or Section 1542 
to be given to the Director of Mental Health or the Director 
of Developmental Services or the Director of Social 
Services, notice shall be mailed as so required. 

(e) If the petition states that the proposed ward is 
receiving or is entitled to receive benefits from the 
Veterans Administration, notice shall be mailed to the 
office of the Veterans Administration referred to in Section 
Q9Q8 1461.5. 

(f) Unless the court orders otherwise, notice shall not be 
given to any of the following: 

(1) The parents or other relatives of a proposed ward 
who has been relinquished to a licensed adoption agency. 

(2) The parents of a proposed ward who has been 
judicially declared free from their custody and controL 

(g) Notice need not be given to any person if the court 
so orders upon a determination of either of the following: 

(1) The person cannot with reasonable diligence be 
given the notice. 

(2) The giving of the notice would be contrary to the 
interest of justice. 

(h) Before the appointment of a guardian is made, proof 
shall be made to the court that each person entitled to 
notice under this section either: 

(1) Has been given notice as required by this section; or 
(2) Has not been given notice as required by this section 

because such person cannot with reasonable diligence be 
given the notice or because the giving of notice to such 
person would be contrary to the interest of justice. 

Comment. Section 1511 is amended to revise the 
cross-reference in subdivision (e) in view of the repeal of former 
Section 2908. 
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Probate Code § 1821 (amended). Contents of petition for 
conservatorship 

SEC. 5. Section 1821 of the Probate Code is amended to 
read: 

1821. (a) The petition shall request that a conservator 
be appointed for the person or estate, or both, shall specify 
the name and address of the proposed conservator and the 
name and address of the proposed conservatee, and shall 
state the reasons why the appointment is required. 

(b) The petition shall set forth, so far as they are known 
to the petitioner, the names and addresses of the spouse and 
of the relatives of the proposed conservatee within the 
second degree. 

(c) If the petition is filed by one other than the proposed 
conservatee, the petition shall state whether or not the 
petitioner is a creditor or debtor of the proposed 
conservatee. 

(d) If the proposed conservatee is a patient in or on 
leave of absence from a state institution under the 
jurisdiction of the State Department of Mental Health or 
the State Department of Developmental Services and that 
fact is known to the petitioner, the petition shall state that 
fact and name the institution. 

(e) The petition shall state, so far as is known to the 
petitioner, whether or not the proposed conservatee is 
receiving or is entitled to receive benefits from the 
Veterans Administration and the estimated amount of the 
monthly benefit payable by the Veterans Administration 
for the proposed conservatee . 

(f) The petition may include an application for any order 
or orders authorized under this division, including, but not 
limited to, orders under Chapter 4 (commencing with 
Section 1870). 

(g) The petition may include a further statement that 
the proposed conservatee is not willing to attend the 
hearing on the petition, does not wish to contest the 
establishment of the conservatorship, and does not object to 
the proposed conservator or prefer that another person act 
as conservator. 
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Comment. Section 1821 is amended to generalize and 
continue the substance of the portion of subdivision (b) of 
former Section 2903 that required a petition under the Uniform 
Veterans' Guardianship Act to set forth the name and place of 
residence of the proposed conservatee, and the amount of money 
then due to the proposed conservatee from the Veterans 
Administration and the amount of probable future payments. 

Probate Code § 1822 (technical amendment). Notice of 
hearing on petition for conservatorship 

SEC. 6. Section 1822 of the Probate Code is amended to 
read: 

1822. (a) At least 15 days before the hearing on the 
petition for appointment of a conservator, notice of the 
time and place of the hearing shall be given as provided in 
subdivisions (b), ( c ), and (d) of this section. The notice 
shall be accompanied by a copy of the petition. 

(b) Notice shall be mailed to the following persons 
(other than die petitioner or persons joining in the 
petition) : 

(1) The spouse, if any, of the proposed conservatee at the 
address stated in the petition. 

(2) The relatives named in the petition at their addresses 
stated in the petition. 

(c) If notice is required by Section 1461 to be given to the 
Director of Mental Health or the Director of 
Developmental Services, notice shall be mailed as so 
required. 

(d) If the petition states that the proposed conservatee 
is receiving or is entitled to receive benefits from the 
Veterans Administration, notice shall be mailed to the 
office of the Veterans Administration referred to in Section 
Q9Q8 1461.5. 

Comment. Section 1822 is amended to revise the 
cross-reference in subdivision (d) in view of the repeal offormer 
Section 2908. 

Probate Code §§ 2900-2918 (repealed). Uniform 
Veterans' Guardianship Act 

SEC. 7. Part 5 (commencing with Section 2900) of 
Division 4 of the Probate Code is repealed. 
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Comment. The Uniform Veterans' Guardianship Act (Prob. 
Code §§ 2900-2918) is repealed as a separate statute. Pertinent 
portions of the Uniform Veterans' Guardianship Act are 
continued elsewhere in Division 4 of the Probate Code and in the 
Government Code. The portions that are not continued are 
either obsolete or are superseded by existing provisions of 
general guardianship-conservatorship law. The disposition of 
each repealed section of the Uniform Veterans' Guardianship 
Act is indicated in the Comment to the repealed section set out 
below. 

§ 2900 (repealed). Short title 
Comment. Fonner Section 2900 is not continued. 

§ 2901 (repealed). Definitions 
Comment. The tenns in which "income" and "estate" were defined in fonner 
Section 2901 are continued in the substantive provisions of Section 1461.5 (notice 
to Veterans Administration). The terms in which "benefits" was defined in former 
Section 2901 are continued in the substantive provisions of Sections 1510 and 1821 
(contents of petition). The remaining definitions offonner Section 2901 are not 
continued. 

§ 2902 (repealed). Necessity and manner of appointment of guardian; fiduciary for 
adult called "conservator" 

Comment. Subdivision (a) of fonner Section 2902 is superseded by the 
requirement in Section 1514 that the court may appoint a guardian if it appears 
"necessary or convenient," and by the requirement in Section 1800 that the court 
may appoint a conservator if satisfied of the "need therefor." Subdivision (b) of 
fonner Section 2902 is superseded by the provision of Section 1510 that a guardian 
may be appointed only for a minor. An adult in need of protective supervision may 
have a conservator appointed. See Section 1800. 

§ 2903 (repealed). Petition; filing; authorized petitioners; contents 
Comment. Subdivision (a) of fonner Section 2903 is superseded by Sections 1510 
(guardianship), 1820 (conservatorship), and 2201 (venue). Subdivision (b) is 
superseded by Sections 1510 (guardianship) and 1821 (conservatorship). The 
requirement that the petition set forth the age of the proposed ward or 
conservatee is continued with respect to minor wards in Section 1510, but is not 
continued with respect to conservatees (see Section 1821). The substance of the 
requirement of subdivision (b) of allegations concerning Veterans Administration 
benefits is continued in Sections 1510 and 1821. 

The first sentence of subdivision (c) is superseded with respect to minors by 
Section 1510; the requirement that the petition show the age, relationship, if any, 
and occupation of the proposed guardian is not continued. With respect to adults, 
the first sentence of subdivision (c) is not continued. The second sentence of 
subdivision (c) is superseded by Sections 1514 (guardianship) and 1810-1813 
(conservatorship). Subdivision (d) is not continued. 

§ 2904 (repealed). Evidence of necessity for guardian of minor 
Comment. Fonner Section 2904 is not continued. 

§ 2905 (repealed). Evidence of necessity for guardian for incompetent 
Comment. Former Section 2905 is not continued. 
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§ 2906 (repealed). Notice 
Comment. Former Section 2906 is continued in Section 1461.5, except that the 
former requirement that the copy of the petition be a signed duplicate or be 
certified is not continued. 

§ 2907 (repealed). Fitness of appointee; bond 
Comment. Subdivision (a) of former Section 2907 is superseded by Sections 1514 
(guardianship) and 181()'1813 (conservatorship). Subdivision (b) is superseded by 
Sections 2300 and 2320-2336. 

§ 2908 (repealed). Accounting by guardian 
Comment. Former Section 2908 is superseded by Sections 2620-2633. The 
requirement of notice to the Veterans Administration is continued in Section 
1461.5. 

§ 2909 (repealed). Penalty for failure to account 
Comment. Former Section 2909 is superseded by Sections 2602 and 2650. 

§ 2910 (repealed). Compensation of guardians; allowance of bond premiums 
Comment. Former Section 2910 is superseded by Sections 2640 and 2643. The 
limitation on compensation contained in former Section 2910 is not continued; 
under Section 2640, the compensation must be "just and reasonable." The 
requirement of notice to the Veterans Administration is continued in Section 
1461.5. 

§ 2911 (repealed). Investments; deposits 
Comment. Former Section 2911 is superseded by Sections 2401 (duty to use 
ordinary care and diligence in management of estate), 2453 (deposit in bank or 
other financial institution), 257()'2574 (investments and purchase of property), and 
2590-2595 (independent exercise of powers). The requirement of notice to the 
Veterans Administration is continued in Section 1461.5. 

§ 2912 (repealed). Maintenance and support of person other than ward 
Comment. Former Section 2912 is superseded by Section 2423. The requirement 
of notice to the Veterans Administration is continued in Section 1461.5, except that 
the requirement that the copy of the petition be a signed duplicate or be certified 
is not continued. 

§ 2913 (repealed). Purchase of home or other real property for ward 
Comment. Subdivision (a) of former Section 2913 is superseded by Section 2571. 
The limitation of subdivision (a) that real property may be purchased "only as a 
home" for the ward is not continued. The requirement of notice to the Veterans 
Administration is continued in Section 1461.5. Subdivision (b) is not continued. 
Notwithstanding the omission of the second sentence of subdivision (b) (which 
required that title be taken in the name of the ward), it is the accepted practice 
in guardianship and conservatorship proceedings to take title to real property in 
the name of the ward or conservatee. See W. Johnstone & G. Zillgitt, California 
Conservatorships § 4.17, at 116 (Cal. Cont. Ed. Bar 1968). 

Subdivision (c) is superseded by Sections 2463 (partition), 250().2501 
(compromises affecting real property), and 2590-2591 (independent exercise of 
powers). 

§ -i914 (repealed). Furnishing copy of public record without charge 
Comment. Former Section 2914 is continued in Government Code Section 6107. 
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§ 2915 (repealed). Certificate of majority or competency; termination of guardianship; 
discharge of guardian and release of sureties 

Comment. The first sentence of former Section 2915 is not continued. The 
second and third sentences are superseded by Sections 1600-1601 (guardianship), 
1860-1863 (conservatorship), 2fH:l (discharge of guardian) , and 2630 (accounts on 
termination of relationship) . 

§ 2916 (repealed). Application of part 
Comment. Former Section 2916 is not continued. 

§ 2917 (repealed). Law applicable to exercise of powers and duties of guardian 
Comment. Former Section 2917 is not continued. 

§ 2918 (repealed). Construction to effect uniformity 
Comment. Former Section 2918 is not continued. 

11-79718 
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NOTE 
This recommendation includes an explanatory Comment to each section 

of the recommended legislation. The Comments are written as if the 
legislation were enacted since their primary purpose is to explain the law 
as it wou1d exist (if enacted) to those who will have occasion to use it after 
it is in effect. 

Cite this recommendation as Recommendation Relating to 
Psychotherapist-Patient Privilege, 15 CAL. L. REVISION 
COMM'N REPORTS 1307 (1980). 
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November 30, 1979 

To: THE HONORABLE EDMUND G. BROWN JR. 
Governor of California and 
THE LEGISLATURE OF CALIFORNIA 

The Evidence Code was enacted in 1965 upon 
recommendation of the California Law Revision Commission. 
Pursuant to legislative authority of Resolution Chapter 130 of the 
statutes of 1965, the Commission has maintained a continuing 
review of the Evidence Code to determine whether any 
technical or substantive changes are necessary. 

As a result of this continuing review, the Commission 
submitted a recommendation to the 1978 Legislature relating to 
the psychotherapist-patient privilege. See Recommendation 
Relating to Psychotherapist-Patient Privilege, 14 Cal. L. Revision 
Comm'n Reports 127 (1978). The recommendation proposed to 
expand the scope of the privilege to cover patients of certain 
psychotherapists who are not now covered by the privilege, to 
make clear that family and group therapy are included within 
the privilege, to repeal the exception for "criminal proceedings" 
(the application of which under existing law depends on the type 
of psychotherapist making or receiving the confidential 
communication), and to make technical revisions in the 
provisions relating to profession~ corporations. 

Assembly Bill No.2517 was introduced by Assemblyman 
Imbrecht at the 1978 legislative session to effectuate the 
recommendation. The bill passed the Legislature but was vetoed 
by the Governor. 

In preparing this new recommendation, the Commmission has 
considered the Governor's veto message and other 
communications the Commission received concerning Assembly 
Bill No. 2517. The Commission has also reviewed the provisions 
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of Chapter 832 of the Statutes of 1979. Chapter 832 made 
significant and important improvements in the protection 
provided minors under the psychotherapist-patient privilege. 
Although these improvements deal to some extent with the 
problems dealt with in the Commission's earlier 
recommendation, the Commission has concluded that legislation 
is still required to remedy deficiencies in the existing 
psychotherapist-patient privilege provisions of the Evidence 
Code. 

The proposed legislation contained in this new 
recommendation is the same as Assembly Bill No. 2517 as it 
passed the Legislature in 1978. This recommendation is the same 
as the earlier recommendation except that this recommendation 
adds a prOVlSlon to codify the rule that the 
psychotherapist-patient privilege protects a parent or other third 
person who provides confidential information to a 
psychotherapist which is necessary for the diagnosis or treatment 
of a patient. This provision was included in Assembly Bill 
No. 2517 in the form in which it passed the Legislature in 1978. 
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Respectfully submitted, 

BEATRICE P. LAWSON 
Chairperson 



RECOMMENDATION 

relating to 

PSYCHOTHERAPIST-PATIENT PRIVILEGE 
The Evidence Code prOVISIons relating to the 

psychotherapist-patient privilege were enacted in 19651 

upon recommendation of the California Law Revision 
Commission,2 These provisions have been the subject of 
several subsequent Commission recommendations, with 
the result that they have been amended and supplemented 
a number of times,3 In the course of its continuing study of 
the law relating to evidence, the Commission has reviewed 
the psychotherapist-patient privilege in the light of recent 
law review articles,4 monographs and other 
communications received by the Commission,~ and the 
1 1965 Cal. Stats. ch. 299. As originally enacted, the psychotherapist-patient privilege was 

contained in Sections 1010-1026 of the Evidence Code. Sections 1027 and 1028 were 
added by legislation enacted in 1970. Section 1014.5 was added by legislation enacted 
in 1979. Unless otherwise noted, all section references herein are to the Evidence 
Code. 

t See Recommendation Proposing an Evidence Code, 7 Cal. L. Revision Comm'n Reports 
1 (1965). For the Commission's background study on the psychotherapist-patient 
privilege, see A Pn'vilege Not Covered by the Uniform 
Rules-Psychotherapist-Patient Privilege, 6 Cal. L. Revision Comm'n Reports 417 
(1964). 

3 See Recommendation Relating to the Evidence Code: Number i-Evidence Code 
Revisions, 8 Cal. L. Revision Comm'n Reports 101 (1967); Recommendation Relating 
to the Evidence Code: Number 4-Revision of the Privileges Article, 9 Cal. L. 
Revision Comm'n Reports SOl (1969); Recommendab'on Relating to the Evidence 
Code: Number 5-Revisions of the Evidence Code, 9 Cal. L. Revision Comm'n 
Reports 137 (1969). See also 1967 Cal. Stats. ch. 650; 1970 Cal. Stats. chs. 1396, 1397; 
1979 Cal. Stats. ch. 832. A number of other amendments have been made in these 
provisions to conform to other recent enactments. 

4 See, e.g., Louisell & Sinclair, Reflections on the Law of Privileged 
Communications-The Psychotherapist-Pab'ent Privilege in Perspective, 59 Calif. L. 
Rev. 30 (1971); Comment, Underprivileged Communicabons: Extension of the 
Psychotherapist-Patient Privilege to Patients of Psychiatric Social Workers, 61 Calif. 
L. Rev. 1050 (1973); Supreme Court of California 1972-1973, Psychotherapist-Patient 
Privilege, 62 Calif. L. Rev. 406,604 (1974); Comment, California Evidence Code 
Section 771: Conflict with Privileged Communications, 6 Pac. L.J. 612 (1975); 
Comment, Tarasolf v. Regents of the University of California: Psychotherapists, 
Policemen and the Duty to Warn-An Unreasonable Extension of the Common 
Law ? 6 Golden Gate U.L. Rev. 229 (1975); Note, Untangling TarasoH": Tarasoff 
v. Regents of The University of California, 29 Hastings L.J. 179, 194-96 (1977); 
Comment, Discovery of Psychotherapist-Pab'ent Communications After TarasoH, 15 
San Diego L. Rev. 265 (1978); 8 Golden Gate U.L. Rev. 55 (1977). 

5 See, e.g., Letter, dated May 23,1975, from Professor John Kaplan, Stanford Law School, 
and letter, dated February 16, 1978, from Justice Robert Kingsley, Court of Appeal, 
Second District, both letters on file in the Commission's offices. Professor Jack 
Friedenthal prepared a background study for the Colnmission. The coverage of the 
study includes the psychotherapist-patient privilege. See Friedenthal, Analysis of 
Differences Between the Federal Rules of Evidence and the California Evidence 

( 1311 ) 



1312 PSYCHOTHERAPIST -PATIENT 

Federal Rules of Evidence.6 The Commission has also 
reviewed the provisions of Chapter 832 of the Statutes of 
1979, which gives the protection of the 
psychotherapist-patient privilege to various professionals 
who provide mental health treatment or counseling to a 
minor. As a result of this review, the Commission has 
determined that a number of revisions in the scope of the 
psychotherapist-patient privilege are desirable. 

The Commission recognizes that any extension of the 
scope of protection afforded confidential communications 
necessarily handicaps the court or jury in its effort to make 
a correct determination of the facts. Hence, the social utility 
of any new privilege or of any extension of an existing 
privilege must be weighed against the social detriment 
inherent in the calculated suppression of relevant evidence. 
Applying this criterion to the psychotherapist-patient 
privilege, the Commission is persuaded that protection 
afforded by the psychotherapist-patient privilege is unduly 
limited and therefore makes the following 
recommendations. 

Psychologists Licensed in Other Jurisdictions 
Section 1010 (b) of the Evidence Code includes within 

the psychotherapist-patient privilege psychologists 
licensed in California.7 However, a psychologist licensed or 
certified in another state or nation may give treatment in 
California.s For this reason, Section 1010 (b) should be 
broadened to include the patient of a psychologist licensed 
or certified in another state or nation. This expansion will 

Code (mimeo 1976). The Commission has also had the benefit of an unpublished 
paper by Robert Plattner, The California Psychotherapist-Patient Privilege 
(Stanford Law School 1975). 

6 The Federal Rules of Evidence do not contain a statutory psychotherapist-patient 
privilege. See Rule 501. However, the Supreme Court Advisory Committee's 
proposed rules included a statutory privilege with notes thereon. See Proposed 
Federal Rules of Evidence, Rule 504 a. Schmertz ed. 1974). The Commission has 
consulted the proposed rules and notes in preparing this recommendation. 

7 Section 10l0(b) requires licensure under Chapter 6.6 (commencing with Section 29(0) 
of Division 2 of the Business and Professions Code (psychologists). 

8 Business and Professions Code Section 2912 provides: 
2912. Nothing in this chapter shall be construed to restrict or prevent a person 

who is licensed or certified as a psychologist in another state or territory of the United 
States or in a foreign country or province from offering psychological services in this 
state for a period not to exceed 30 days in any calendar year. 

9 For a comparable recommendation, see Supreme Court Advisory Committee's Note to 
Section 504 of the Proposed Federal Rules of Evidence a. Schmertz ed. 1974). 
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conform subdivision (b) to subdivision (a) which covers a 
patient of a psychiatrist authorized to practice in "any state 
or nation." 

Psychologists Employed by Nonprofit Community 
Agencies 

Subdivision ( d) of Section 2909 of the Business and 
Professions Code authorizes a nonprofit community agency 
which receives a minimum of 25 percent of its financial 
support from federal, state, and local governmental sources 
to employ unlicensed psychologists to provide 
psychological services to patients served by the agency. 
These psychologists must be registered with the Psychology 
Examining Committee at the time of employmentlO and 
must possess an earned doctorate degree in psychology or 
in educational psychology or a doctorate degree deemed 
equivalent by regulation adopted by the committee.ll In 
addition, they must have one year or more of professional 
experience of a type which the committee determines will 
competently and safely permit them to engage in 
rendering psychological services. In view of these stringent 
requirements and the need to provide protection to 
patients who utilize the services of nonprofit community 
agencies for psychotherapeutic treatment, the scope of the 
psychotherapist-patient privilege should be extended to 
include patients of the psychologists described above. 

Licensed Educational Psychologists 
Legislation enacted in 1970 provides for the licensure of 

educational psychologists.12 A licensed educational 
psychologist may engage in private practice and provide 
substantially the same services as school psychologists who 
are already included within the psychotherapist-patient 
privilege.13 The qualifications for a licensed educational 
10 The exemption from the licensing requirement is for a maximum of two years from 

the date of registration. 
11 The degree must be obtained from the University of California, Stanford University, 

the University of Southern California, or from another educational institution 
approved by the committee as offering a comparable program. 

12 See Article 5 (commencing with Section 17860) of Chapter 4 of Part 3 of Division 7 of 
the Business and Professions Code (licensed educational psychologists), enacted by 
1970 Cal. Stats. ch. 1305, , 5. 

13 See Evid. Code' 1010(d). 
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psychologist are more stringent than for a school 
psychologist, the licensed educational psychologist being 
required to have three years of full-time experience as a 
credentialed school psychologist in the public schools or 
experience which the examining board deems equivalent.14 

For these reasons, the psychotherapist-patient privilege 
should be broadened to include the licensed educational 
psychologist. This would be consistent with Evidence Code 
Section 1014.5, which was enacted in 197915 and extends the 
psychotherapist-patient privilege to a licensed educational 
psychologist who provides mental health treatment or 
counseling to a minor under Civil Code Section 25.9.16 

Psychiatric Social Workers 
Section 1014.5 of the Evidence Code extends the 

psychotherapist-patient privilege to social workers having 
not less than two years of post-Masters experience in a 
mental health setting17 when providing mental health 
treatment or counseling to a minor under Civil Code 
Section 25.9. Except to this limited extent, the 
psychotherapist-patient privilege does not now apply to 
psychiatric social workers.l8 The psychiatric social worker 
is an important source of applied psychotheraPl of a 
nonmedical nature in public health facilities. 1 By 
excluding psychiatric social workers, the existing privilege 
statute denies the protection of the privilege to those who 
rely on psychiatric social workers for psychotherapeutic 
aid. To provide equality of treatment, the Commission 
recommends expansion of the psychotherapist-patient 
privilege to include all patients receiving psychotherapy 
from psychiatric social workers. This would expand the 
existing privilege to cover not only all minors (covered to 
some extent under existing Section 1014.5) but also adults 

14 Bus. & Prof. Code § 17862. 
15 1979 Cal. Stats. ch. 832. 
16 See Civil Code § 25.9(d). 
17 See Civil Code § 25.9 (d) (adopting by reference Section 625 of Article 8 of Subchapter 

3 of Chapter 1 of Title 9 of the California Administrative Code, defining "social 
worker"). 

18 Belmont v. State Personnel Bd., 36 Cal. App.3d 518,111 Cal. Rptr. 0CfT (1974). 

19 See Comment, Underprivileged Communicabons: Extension of the 
Psychotherapist-Patient Privilege to Patients of Psychiatric Social Workers, 61 Calif. 
L. Rev. 1050 (1973). 
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and family members treated by a psychiatric social worker. 
To assure adequate qualifications for the psychiatric social 
worker, the expanded privilege should be limitedOO to (1) 
those psychiatric social workers who are employed by the 
state and (2) those psychiatric social workers who have not 
less than the minimum ~ualifications required of a state 
psychiatric social worker and work in a city, county, or 
other local mental health facility that is operated as a part 
of the approved county Short-Doyle Plan.22 

Professional Corporations 
Conforming amendments to the Moscone-Knox 

Professional Corporation Act made clear that the relation of 
physician and patient exists between a medical corporation 
and the patient to whom it renders services,23 but failed to 
make clear that the relationship of psychotherapist and 
patient also exists between a medical corporation and the 
patient to whom it renders services.24 Likewise, provisions 
authorizing the formation of a marriage, family, or child 
counseling corporation neglected to make clear that the 
relationship of psychotherapist and patient exists between 
such a corporation and its patient.25 The application of the 
psychotherapist-patient privilege to a medical corporation 
and to a marriage, family, or child counseling corporation 
should be made clear and the provision located in an 
appropriate place in the psychotherapist-patient statute. 

Group and Family Therapy 
There is a question whether the psychotherapist-patient 

privilege applies in group and family therapy situations. 
Section 1012 of the Evidence Code defines a confidential 
communication between patient and psychotherapist to 
include information transmitted between a patient and 
110 These limitations would not apply to the professionals now covered by Section 1014.5. 
2l See California State Personnel Board, Specification, Psychiatric Social Worker (rev. 

1973) . 
.. See Welf. & Inst. Code § 5601. 
113 See 1968 Cal. Stats. ch. 1375. § 3. 
114 Evidence Code Section 1014 was amended in 1969 to make clear that a psychological 

corporation is covered and again in 1972 to cover a licensed clinical social workers 
corporation. 

15 See Article 6 (commencing with Section 17875) of Chapter 4 of Part 3 of Division 7 of 
the Business and Professions Code, enacted by 1972 Cal. Stats. ch. 1318, § 1. 
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psychotherapist "in confidence" and by a means which, so 
far as the patient is aware, discloses the information to no 
third persons "other than those who are present to further 
the interest of the patient in the consultation, or those to 
whom disclosure is reasonably necessary for . . . the 
accomplishment of the purpose for which the 
psychotherapist is consulted." Although these statutory 
exceptions would seem to include other patients present at 
group or family therapy treatment,26 the language might be 
narrowly construed to make information disclosed at a 
group or family therapy session not privileged. 

In light of the frequent use of group and family therapy, 
it is important that these forms of treatment be covered by 
the psychotherapist-patient privilege. Group and family 
therapy are now used more and more in such important 
areas as marriage and family problems, juvenile 
delinquency, and alcoholism. It is a growing and promising 
form of psychotherapeutic aid and should be encouraged 
and protected by the privilege.27 The policy considerations 
underlying the privilege dictate that it encompass 
communications made in the course of group and family 
therapy. Psychotherapy, including group and family 
therapy, requires the candid revelation of matters that may 
be not only intimate and embarrassing but also possibly 
harmful or prejudicial to the patient's interests. The 
Commission has been advised that persons in need of 
treatment sometimes refuse group or family therapy 
because the psychotherapist cannot assure the patient that 
the confidentiality of his communications will be 
preserved.28 

The Commission, therefore, recommends that Section 
1012 be amended to make clear that the 
psychotherapist-privilege protects against disclosure of 
communications made during group and family therapy. It 
18 Cl Grosslight v. Superior Court, 72 Cal. App.3d 502,140 Cal. Rptr. ZI8 (1977) (privilege 

covers all relevant communications by intimate family members of patient to 
psychotherapist and to psychiatric personnel, including secretaries, who take 
histories for the purpose of recording statements for the use of psychotherapist). 

'ZI See, e.g., Note, Croup Therapy and Privileged Communications, 43 Ind. L.J. 93 (1967); 
Fisher, The Psychotherapeutic Professions and the Law of Privileged 
Communications, 10 Wayne L. Rev. 609 (1964). 

18 See also Meyer & Smith, A Crisis in Group Therapy, 32 American Psychologist 638 
(1977). 
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should be noted that, if Section 1012 were so amended, the 
general restrictions embodied in Section 1012 would apply 
to group and family therapy. Thus, communications made 
in the course of group or family therapy would be within 
the privilege only if they are made in confidence and by a 
means which discloses the information to no other third 
persons. 

Information Provided in Confidence by Third Person 
The patient's parents or relatives or other persons may 

have information the psychotherapist needs in order to 
diagnose the patient's condition or to provide treatment. 
The needed information may be information concerning 
the behavior of the patient,29 information concerning the 
person providing the information, or another kind of 
information. In some cases, further disclosure of the needed 
information would be detrimental to the person having the 
information, and the person may be unwilling to disclose 
the needed information to the psychotherapist unless the 
person can be protected against further disclosure. 

Section 1012 of the Evidence Code should be amended to 
make clear that the psychotherapist-patient privilege 
covers information reasonably necessary to the diagnosis or 
treatment of the patient that is disclosed by another person 
to the psychotherapist in confidence. This rule is consistent 
with existing law.30 To protect against further disclosure of 
the information, the person disclosing the information 
should be made a joint holder of the privilege.31 The right 
of the person making the disclosure to claim the privilege 
is, of course, subject to the various exceptions to the 
privilege32 and to the Evidence Code provision relating to 
IS See Grosslight v. Superior Court, 72 Cal. App.3d 502, 140 Cal. Rptr. 278 (1977) 

(communications to psychotherapist by parents concerning their daughter's 
behavior). 

30 See Grosslight v. Superior Court, 72 Cal. App.3d 502, 140 Cal. Rptr. 278 (1977) 
(communications to psychotherapist by parents concerning their daughter's 
behavior were within perview of psychotherapist-patient privilege and therefore 
privileged). No judicial decision has been found indicating whether the privilege 
extends to nonfarnily communications. See Grosslight v. Superior Court, supra at 508 
n.5, 140 Cal. Rptr. at 281 n.5 ("[w]e do not here determine whether the section 1014 
privilege extends to nonfarnily communications"). 

31 See Evid. Code § 912(b) (waiver of the right of one joint holder to claim the privilege 
does not affect the right of another joint holder to claim the privilege). 

31 See Evid. Code §§ 1016 (patient-litigant exemption), 1017 (court-appointed 
psychotherapist), 1018 (crime or tort exception), 1019 (parties claiming through 
deceased patient), 1020 (breach of duty arising out of psychotherapist-patient 
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waiver of the privilege.33 

Application of Privilege in Criminal Proceedings 
Section 1028 of the Evidence Code makes the 

psychotherapist-patient privilege applicable in criminal 
proceedings where the psychotherapist is a psychiatrist or 
psychologist but inapplicable in criminal proceedings 
where the psychotherapist is a clinical social worker, school 
psychologist, or marriage, family, and child counselor.34 The 
basis for this distinction is not clear. A patient consulting a 
psychotherapist expects to receive the benefit of the 
privilege regardless of the type of psychotherapist 
consulted; Section 1028 frustrates this expectation in the 
case of criminal proceedings. 

The major effect of Section 1028 is to deny the privilege 
to patients who consult clinical social workers and marriage, 
family, and child counselors while preserving the privilege 
for precisely the same types of communications by patients 
who consult psychiatrists and psychologists. Section 1028 
may also discourage potential patients from seeking 
treatment for mental and emotional disorders for fear of 
disclosure of communications in criminal proceedings. This 
is particularly important in drug addiction cases, but it is 
important in other cases as well. 

Society has an interest in protecting innocent victims 
from injury by criminal activity, but Section 1028 is not 
essential to protect this interest; it is adequately protected 
by two other exceptions to the privilege. Evidence Code 
Section 1027 denies the privilege where a child under 16 is 
the victim of a crime and disclosure would be in the best 
interests of the child. Evidence Code Section 1024 denies 
the privilege where the patient is dangerous to himself or 
herself or to others. In addition, the psychotherapist may be 
personally liable for failure to exercise due care to disclose 

relationship), 1021 (intention of deceased patient concerning writing affecting 
property interest), 1022 (validity of writing affecting property interest), 1023 
(proceeding to determine sanity of criminal defendant), 1024 (patient dangerous to 
himself or others), 1025 (proceeding to establish competence), 1026 (required 
report), 1027 (patient child under 16 who is victim of crime). 

33 See Evid. Code § 912. 
:w Section 1028 provides that, "[u]nless the psychotherapist is a person described in 

subdivision (a) or (b) of Section 1010, there is no privilege under this article in a 
criminal proceeding." 
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the communication where disclosure is essential to avert 
danger to others.35 

The Commission believes that the harm caused by 
Section 1028 far outweighs any benefits to society that it 
provides. The provision should be repealed. 

Proposed Legislation 
The Commission's recommendations would be 

effectuated by enactment of the following measure: 

An act to amend Sections 1010, 1012, and 1014 of, to add 
Section 1010.5 to, and to repeal Section 1028 of, the 
Evidence Code, relating to the psychotherapist-patient 
privilege. 

The people of the State of California do enact as follows: 

Evidence Code § 1010 (amended) 
SECTION 1. Section 1010 of the Evidence Code is 

amended to read: 
1010. As used in this article, "psychotherapist" means: 
(a) A person authorized, or reasonably believed by the 

patient to be authorized, to practice medicine in any state 
or nation who devotes, or is reasonably believed by the 
patient to devote, a substantial portion of ftts time to the 
practice of psychiatry ~ . 

(b) A person licensed as a psychologist under Chapter 
6.6 (commencing with Section 2900) of Division 2 of the 
Business and Professions Code ~, or a person employed by 
a nonprofit community agency who is authorized to 
practice psychology under the provisions of subdivision (d) 
of Section 2909 of the Business and Professions Code, or a 
person licensed or certified as a psychologist under the la ws 
of another state or nation. 

( c) A person licensed as a clinical social worker under 
Article 4 (commencing with Section 9040) of Chapter 17 of 
Division 3 of the Business and Professions Code, WACH fte 
is wh11e engaged in applied psychotherapy of a nonmedical 
nature. 

35 Tarasoffv. Regents of University of California, 17 Cal.3d 425, 551 P.2d 334,131 Cal. Rptr. 
14 (1976). 
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( d) A person who is serving as a school psychologist and 
holds a credential authorizing such service issued by the 
state. 

( e ) A person licensed as a marriage, family and child 
counselor under Chapter 4 (commencing with Section 
178(0) of Part 3, Division 6 7 of the Business and Professions 
Code. 

(!) A person licensed as a licensed educaUonal 
psychologist under Article 5 (commencing with Section 
17860) of Chapter 4 of Part 3 of Division 7 of the Business 
and Professions Code. 

(g) A state employee serving as a psychiatric social 
worker in a mental health facI1ity of the State of California, 
while engaged in applied psychotherapy of a nonmedical 
nature. 

(h) A public employee having not less than the 
minimum qualificah·ons required of a state psychiatric 
social worker who is serving as a psychiatric social worker 
in a city or county mental health facility operated as a part 
of the approved county Short-Doyle Plan (as defined in 
Section 5601 of the Welfare and InsUtuUons Code), while 
engaged in applied psychotherapy of a nonmedical nature. 

(i) A person having not less than the minimum 
qualifications required of a state psychiatric social worker 
who is serving as a psychiatric social worker in a mental 
health facility operated under conti-act with a city or county 
as part of the approved county Short-Doyle Plan (as 
defined in Section 5601 of the Welfare and InsUtuUons 
Code), while engaged in applied psychotherapy of a 
nonmedical nature. 

Comment. Subdivision (b) of Section 1010 is amended to 
recognize the possibility of treatment of a patient by a 
psychologist employed by a nonprofit community agency (see 
subdivision (d) of Section 2909 of the Business and Professions 
Code) or a psychologist licensed or e:ertified in another state or 
nation. Where the psychologist is licensed or certified in another 
state or nation, the treatment may take place in California (see 
Section 2912 of the Business and Professions Code) or in the other 
state or nation. 

Subdivision (f) is added to include a licensed educational 
psychologist as a psychotherapist for the purpose of the privilege. 
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This addition complements subdivision (d) (school 
psychologist). For the qualifications for a licensed educational' 
psychologist, see Bus. & Prof. Code § 17862. See also Section 
1014.5 and Civil Code Section 25.9 (d) . 

Subdivisions (g)-(i) are added to include a psychiatric social 
worker as a psychotherapist for the purpose of the privilege. The 
prior law had been construed in Belmont v. State Personnel 
Board, 36 Cal. App.3d 518, 111 Cal. Rptr. 607 (1974), as not 
including a confidential communication by a patient to a 
psychiatric social worker within the protection of the 
psychotherapist-patient privilege. The addition of subdivisions 
(g) -(i) is based on functional similarities between presently 
privileged professionals and psychiatric social workers. See 
generally Comment, Underprivileged Communications: 
Extension of the Psychotherapist-Patient Privilege to Patients of 
Psychiatric Social Workers, 61 Calif. L. Rev. 1050 (1973). See also 
Section 1014.5. Subdivisions (h) and (i) bring within the 
privilege patients of those psychiatric social workers who work 
in mental health facilities that have been approved as a part of 
the county Short-Doyle Plan and by the State Department of 
Health for funding under the Short-Doyle program. See Welf. & 
Inst. Code §§ 5703.1, 5705. See also Welf. & Inst. Code § 5751 
(Director of Health to establish standards of education and 
experience for professional, administrative, and technical 
personnel employed in mental health services). See also Section 
1014.5 and Civil Code Section 25.9 (d) . 

Evidence Code § 1010.5 (added) 
SEC. 2. Section 1010.5 is added to the Evidence Code, 

to read: 
1010.5. The relationship of a psychotherapist and 

patient shall exist between the following corporations and 
the patients to whom they render professional services, as 
well as between such patients and psychotherapists 
employed by such corporations to render services to such 
patients: 

(a) A medical corporation as defined in Article 17 
(commencing with Section 2500) of Chapter 5 of Division 
2 of the Business and Professions Code. 

(b) A psychological corporation as defined in Article 9 
(commencing with Section 2995) of Chapter 6.6 of Division 
2 of the Business and Professions Code. 
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( C) A licensed clinical social workers corporation as 
defined in Article 5 (commencing with Section 9070) of 
Chapter 17 of Division 3 of the Business and Professions 
Code. 

( d) A marriage, family or child counseling corporation as 
defined in Article 6 (commencing with Section 17875) of 
Chapter 4 of Part 3 of Division 7 of the Business and 
Professions Code. 

Comment. Section 1010.5 is added to continue the second 
paragraph of Section 1014 (c) with the exception of the definition 
of "persons" which is not continued. See Section 1014 and 
Comment thereto. Subdivisions (a) and (d) are new; they make 
clear the application of the psychotherapist-patient privilege to 
types of professional corporations not previously covered. 

Evidence Code § 1012 (amended) 
SEC. 3. Section 1012 of the Evidence Code is amended 

to read: 
1012. (a) As used in this article, "confidential 

communication between patient and psychotherapist" 
means information, including information obtained by an 
examination of the patient, transmitted between a patient 
and ffis the psychotherapist in the course of that 
relationship and in confidence by a means which, so far as 
the patient is aware, discloses the information to no third 
persons other than those who are present to further the 
interest of the patient in the consultation, or those to whom 
disclosure is reasonably necessary for the transmission of 
the information or the accomplishment of the purpose for 
which the psychotherapist is consulted, or persons who are 
participabng in the diagnosis and treatment under the 
direction of the psychotherapist, including members of the 
patients family, and includes a diagnosis made and the 
advice given by the psychotherapist in the course of that 
relationship. 

(b) As used In this article~ "confidential communication 
between patient and psychotherapist" includes 
I"nformation reasonably necessary for the diagnosis or 
treatment of the patient by the psychotherapist that is 
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disclosed by another person to the psychotherapist in 
confidence by a means which, so far as the person is aware, 
discloses the information to no third persons other than 
those described in subdivision (a). With respect to 
information so disclosed, the person disclosing the 
information is a joint holder of the privl1ege under this 
article. 

Comment. Section 1012 is amended to make clear that the 
scope of the section embraces marriage counseling, family 
counseling, and other forms of group or family therapy. 
However, it should be noted that communications made in the 
course of joint therapy are within the privilege only if they are 
made in confidence and by a means which discloses the 
information to no other third persons. The making of a 
communication that meets these two requirements in the course 
of joint therapy would not amount to a waiver of the privilege. 
See Evid. Code § 912 (c) and (d). The waiver of the privilege by 
one of the patients as to that patient's communications does not 
affect the right of any other patient in group or family therapy 
to claim the privilege with respect to such other patient's own 
confidential communications. See Evid. Code § 912 (b) . 

Subdivision (b) is a new provision that makes clear that the 
psychotherapist-patient privilege protects disclosures made by 
parents or other third persons to the psychotherapist where 
made in confidence and reasonably necessary for the diagnosis or 
treatment of the patient by the psychotherapist. The subdivision 
is consistent with prior law. See Grosslight v. Superior Court, 72 
Cal. App.3d 502, 140 Cal. Rptr. 278 (1977) (communications to 
psychotherapist by parents concerning their daughter's behavior 
were within purview of psychotherapist-patient privilege and 
therefore privileged). There was no judicial decision under prior 
law whether the privilege extended to nonfamily 
communications. See Grosslight v. Superior Court, supra at 508 
n.5, 140 Cal. Rptr. at 281 n.5 ("[w]e do not here determine 
whether the section 1014 privilege extends to nonfamily 
communications") . The communication protected by 
subdivision (b) may concern the behavior of the patient as in 
Grosslight, may be information concerning the person making 
the communication, or may be any other relevant information. 
The protection provided by subdivision (b) is necessary because 
further disclosure of the needed information might be 
detrimental to the person having the information, and full 
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disclosure to the psychotherapist might not be made absent this 
protection. For this reason, the person disclosing the information 
is made a joint holder of the privilege. See Section 912 (b) . 
(waiver of the right of one joint holder to claim the privilege does 
not affect the right of another joint holder to claim the privilege). 
The right of the person making the disclosure to claim the 
privilege is, of course, subject to the exceptions provided in this 
article and to subdivisions (c) and (d) of Section 912. It should 
be noted that protection is provided under subdivision (a) of 
Section 1012 for disclosures by the psychotherapist to the person 
making the communication described in subdivision (b) . 
Moreover, disclosure to persons to whom disclosure is permitted 
under subdivision (a) of Section 1012 without loss of the privilege 
does not cause loss of the privilege provided under subdivision 
(b) . 

Evidence Code § 1014 (amended) 
SEC. 4. Section 1014 of the Evidence Code is amended 

to read: 
1014. Subject to Section 912 and except as otherwise 

provided in this article, the patient, whether or not a party, 
has a privilege to refuse to disclose, and to prevent another 
from disclosing, a confidential communication between 
patient and psychotherapist if the privilege is claimed by: 

(a) The holder of the privilege; 
(b) A person who is authorized to claim the privilege by 

the holder of the privilege; or 
(c) The person who was the psychotherapist at the time 

of the confidential communication, but such person may 
not claim the privilege if there is no holder of the privilege, 
in existence or if fte such person is otherwise instructed by 
a person authorized to permit disclosure. 
~ relatieftshi~ at ft ~syehethcr~ist ftftft ~aticftt ~ 

ffiM.t ectwccft ft ~syehelegiea:l eer~eratieft as e:lcfiftce:l itt 
Artielc 9 (eefftfftcfteiftg w#h 8cetieft ~ at Ch~tcr S:6 at 
Di¥isieft g at tfte Bltsiftcss ftftft Prefessiefts ~ et' ft 

liecftsce:l eliftieal seeittl wemcrs eer~eratieft as e:lCftftce:l itt 
Artielc S (eefftfftcfteiftg w#h 8cetieft ~ at Cha~tcr I-; at 
Di¥isieft a at tfte Bltsiftcss ftftft Prefessiefts Cee:lc, ftftft tfte 
~aticftt -te whefft it refteers ~refessiefta:l serviees, as well as 
aetwecft Stteft ~atieftts ftftft ~syehethera~ists efftI3leyee l>y 
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stteft eOff}Of8:tiOHS ffi fCHaef sCfviecs ffi stteft f}8:tiCHtS. +he 
••• __ ..l " " •• __ ..l' LL!_ L..l··· • l..l 
'W"tn't:t f}CfSOHS as ~ tft tttt:; SHvut'ltStOH tHe HuCS 
f}8:ftHCfShif}S, eOl'f}Ol'8:tiOHS, 8:SS0ei8:tioHs ftftti ~ gfOHf}S 
ftftti cHtitics. 

Comment. The last paragraph of Section 1014(a), with the 
exception of the definition of "persons," is continued in Section 
1010.5. "Person" is defined in Section 175 to include a 
partnership, corporation, association, and other organizations. 

Evidence Code § 1028 (repealed) 
SEC. 5. Section 1028 of the Evidence Code is repealed. 
~ UHlcss -the f}syehothcl'8:f}ist is tt f}Cl'SOH acsefiaca 

ffi sHaai'lisioH W at' W at ScetioH ~ -there is He 

pl'ivilcgc HHaCl' MHs 8:l'tielc ffi tt el'ifftiH8:1 f}l'OeCcaiHg. 
Comment. Former Section 1028 is not continued. 
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RECOMMENDATION 

relating to 

ENFORCEMENT OF OBLIGATIONS AFTER 
DEATH 

Introduction 
Statutory provisions that govern the enforcement of 

judgments after death are found in the Code of Civil 
Procedure and the Probate Code. l The rules governing the 
enforcement of ajudgment lien after the judgment debtor's 
death and the enforcement of an attachment lien after the 
death of the defendant are found in the judicial decisions. 
The Commission recommends that the existing statutory 
provisions be clarified and consolidated in the Probate 
Code, that the existing rule relating to the enforcement of 
an attachment lien after the death of the defendant be 
changed, and that the judicially developed rules governing 
enforcement of a judgment lien after the death of the 
judgment debtor be codified. 

Effect on Attachment of Death of Defendant 
The death of the defendant destroys an attachment lien 

on the defendant's property. A divided California Supreme 
Court reached this decision in 1866 based on a construction 
of the statutes in effect at that time.2 Since then, the cases 
have merely followed the Supreme Court decision.3 

The existing rule operates to change the priorities of 
creditors upon the death of the defendant. Compare the 
following examples. 

Example 1. Attachment creditor has priority. Plaintiff 
A attaches real property in an .action against D. Plaintiff B 
then secures a judgment against D, records an abstract of 
judgment, and obtains a judgment lien on the attached real 

1 See Code Civ. Proc. §§ 669,686; Prob. Code ~§ 716,730-732. 
2 Myers v. Mott, 29 Cal. 359, 367-70 (1866). But see Everett v. Hayes, 94 Cal. App. 31, 270 

P. 458 (1928) (when property does not fall into probate estate because it has been 
conveyed before death of defendant, attachment lien continues and can be enforced 
after judgment). 

3 Eg., Clary v. Rupert, 93 Cal. App.2d 844, 210 P.2d 44 (1949). 

( 1331 ) 
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property. Plaintiff A then obtains judgment in the action 
against D. Plaintiff A (the attachment creditor) has priority 
over Plaintiff B when levy of execution is made on the 
attached property. 

Example 2. Judgment lien creditor has priority. Assume 
the same facts as in Example 1 except that D dies before 
Plaintiff A (the attachment creditor) obtains judgment 
against D. After the death of D, Plaintiff A obtains 
judgment against D. Both creditors present their claims 
against D's estate. Plaintiff B (the judgment lien creditor) 
is a priority creditor with respect to the real property 
covered by the judgment lien. Plaintiff A (the attachment 
creditor) is treated as a general creditor; the attachment 
terminated when D died. 

No policy reasons have been advanced why the death of 
the defendant should result in a change in the priorities 
afforded the two judgment creditors against the estate. The 
only justification given in the decisions is that there is no 
provision in the existing statutes that makes clear that the 
attachment continues after the death of the defendant. 

The risks4 and burdens of obtaining an attachment in an 
action against an individual defendant discourage its use 
except where the defendant has no substantial defense to 
the action.s The attachment may be issued only upon a 
claim of an unsecured creditor6 which arises out of the 
defendant's conduct of a trade, business, or profession.7 The 
claim must be for money, based on a contract, express or 
implied, and the claim must be for a fixed or readily 
ascertainable amount and for not less than $500 (exclusive 
of costs, interest, and attorney fees).8 The attachment may 

4 An attachment exposes the plaintiff to the hazards of suit by the defendant or a third 
person for wrongful attachment, malicious attachment, or abuse of process. See Debt 
Collection Tort Practice f 5.7, at 115-17 (Cal. Cont. Ed. Bar 1971). Some lawyers 
believe that these risks outweigh the benefits of an attachment. See discussion in 
California Debt Collection Manua4 5.3, at 311-12 (Cal. Cont. Ed. Bar 1978). 

5 The trial delay in civil cases may motivate the defendant to resist payment of a justly 
due debt. The defendant may seek to coerce the creditor to accept less than the 
amount justly due rather than to wait until judgment can be obtained. In addition, 
the defendant may resist payment until a judgment is obtained because the value to 
the defendant of the use of the money justly due the creditor outweighs the cost of 
having to pay interest on the debt. 

6 An attachment is available only to the extent the claim is not secured. Code Civ. Proc. 
f 483.0l0(b). 

7 Code Civ. Proc. § 483.01O(c). 
8 Code Civ. Proc. § 493.010 (a) . Claims may be aggregated, but the total amount claimed 

in the action must not be less than $500. 
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be issued only if the plaintiff establishes the probable 
validity of the claim,9 and provides an undertaking to pay 
the defendant any amount the defendant may recover for 
any wrongful attachment. lO 

The attachment results in the levying officer seizing 
specific property or in the defendant being deprived of the 
ability to transfer or encumber specific property,u But the 
property of an individual defendant that may be attached 
is severely limited by statute. Only those types of property 
specifically listed in the statute may be attached. l2 The 
statute also exempts from attachment any property which 
is necessary for the support of the defendant or the 
defendant's familyY In addition, property is exempt from 
attachment if it would be exempt from execution.l4 

Where a creditor has sustained the burdens and incurred 
the risks that are involved in attaching property of a 
defendant, it is unfair-merely because the defendant dies 
before the judgment can be obtained-to destroy the 
attaching creditor's priority over other creditors and the 
lien on the specific property attached. Accordingly, the 
Commission recommends that the law be changed to 
provide that the death of the defendant whose property is 
attached does not terminate the attachment lien. l 

9 See Code Civ. Proc. H 484.090(a) (2), 485.220(a) (2). See also Code Civ. Proc. 
H 486.02O(b) (temporary protective order), 492.030 (a) (2) (nonresident 
attachment) . 

10 Code Civ. Proc. § 489.210. 
11 See, e.g., Code Civ. Proc. §§ 482.080, 488.010, 488.310-488.430, 488.500-488.550. See also 

discussion in California Debt Collection Manual §§ 5.68-5.71, at 361-65 (Cal. Cont. Ed. 
Bar 1978). 

11 Code Civ. Proc. § 487.010(c). See also Code Civ. Proc. § 487.02O(d). 
13 Code Civ. Proc. § 487.02O(b). 
14 Code Civ. Proc. § 487.02O(a). Earnings of a defendant employee for personal services 

are also exempt. Code Civ. Proc. § 487.02O(c). 
15 There are two technical problems to be dealt with if an attachment lien is to continue 

after the death of the defendant or judgment debtor: 
(1) The ordinary way that a judgment creditor preserves the priority of an 

attachment lien is to le\'Y execution on the attached property. See Code Civ. Proc. 
§ 684.2. The levy of execution creates an execution lien on the attached property 
which has the same priority as the attachment lien. See Bank of South San Francisco 
v. Pike, 53 Cal. App. 524, 200 P. 752 (1921). However, when the judgment debtor dies, 
levy of execution on property of the estate is generally prohibited; instead, claims 
must be presented in the estate proceedings. See Code Civ. Proc. § 686; Prob. Code 
§§ 732,950. See also Prob. Code § 716. To preserve the effect of the attachment lien 
after the death of the defendant, the recommended legislation provides for the 
creation of a judgment lien on the attached property which has the same priority as 
the attachment lien if, prior to the expiration of the attachment lien, an abstract of 
judgment and a notice that the attachment lien has become ajudgment lien is served, 
recorded, or filed in the same manner as is provided in Code of Civil Procedure 
Section 488.510(c) when an attachment lien is extended. 
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Effect on Judgment Lien of Death of Judgment Debtor 
The death of the judgment debtor does not terminate a 

judgment lien on the real property of the decedent. I6 

However, a claim may be presented in the estate 
proceedings and the judgment is entitled to a priority to the 
extent it can be satisfied by the property subject to the 
judgment lien; to the extent not so satisfied, the judgment 
is treated as other claims of general creditors against the 
estateP Alternatively, the judgment creditor can foreclose 
the judgment lien without presenting a claim against the 
estate if the judgment creditor waives in the complaint all 
right to payment from any other property of the estate. I8 

The Commission recommends that these rules be codified 
in the Probate Code. 

Proposed Legislation 
The Commission's recommendation would be 

effectuated by enactment of the following measure: 

An act to amend Sections 488.510 and 669 of, to add 
Sections 686.010 and 686.020 to, and to repeal Section 686 of, 
the Code of Civil Procedure, and to amend Section 716 of, 
and to repeal and add Sections 730, 731, and 732 of, and to 
add Section 732.5 to, the Probate Code, relating to 
enforcement of obligations after death. 

The people of the State of California do enact as follows: 

(2) Code of Civil Procedure Section 482.100 permits a defendant whose property 
has been attached to claim an exemption notwithstanding the prior denial of an 
exemption, or the expiration of the time for claiming the exemption, if the right to 
the exemption is the result of changed circumstances. The recommended legislation 
makes clear that a surviving member of the defendant's family may claim exemptions 
after the death of the defendant. No showing of changed circumstances is required, 
the death of the defendant being a sufficient change in circumstances to permit the 
claim. This provision will permit exemption of any attached property that is 
"necessary for the support of . . . the defendant's family supported in whole or in 
part by the defendant." See Code Civ. Proc. § 487.020(b). 

16 Corporation of America v. Marks, 10 Ca\.2d 218,73 P.2d 1215 (1937). 
17 Prob. Code § 950. 
18 Prob. Code § 716; Corporation of America v. Marks, 10 Ca\.2d 218, 73 P.2d 1215 (1937). 
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Code of Civil Procedure § 488.510 (amended). Lien of 
attachment 

SECTION 1. Section 488.510 of the Code of Civil 
Procedure is amended to read: 

488.510. (a) Unless sooner released or discharged, any 
attachment shall cease to be of any force or effect, and the 
property levied upon shall be released from the operation 
of such attachment, at the expiration of three years from 
the date of issuance of the writ of attachment under which 
such levy was made. 

(b) Notwithstanding subdivision (a), upon motion of the 
plaintiff, made not less than 10 or more than 60 days before 
the expiration of the three-year period and upon notice of 
not less than five days to the defendant whose property is 
attached, the court in which the action is pending may, by 
order filed prior to the expiration of the period and for good 
cause, extend the time of such attachment for a period not 
exceeding one year from the date on which the attachment 
would otherwise expire. 

( c ) The levying officer shall serve notice of such order 
upon any person holding property pursuant to an 
attachment and shall record or file such notice in any office 
where the writ and notice of attachment are recorded or 
filed prior to the expiration of the period described in 
subdivision (a) or any extension thereof. Where the 
attached property is real property, the plaintiff or ftts the 
plaintiffs attorney, instead of the levying officer, may 
record the required notice. 

(d) Any attachment may be extended from time to time 
in the manner herein prescribed, but the aggpegate 
maximum period of the attachment, including such 
extensions, shall not exceed fl.ye eight years from the date 
of issuance of the writ of attachment under which the levy 
ofattachment was made. . 

(e) The death of the defendant whose property is 
attached does not terminate the attachment. 

Comment. The amendment of subdivision (d) of Section 
488.510 makes no substantive change. See subdivisions (a) 
(three-year duration) and (b) - (d) (one-year extensions up to 
five years). Under subdivision (d), as revised, the total period for 
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the existence of an attachment may never exceed eight years. 
Subject to this limitation, during the period the attachment lien 
continues, the plaintiff may preserve the effect of the attachment 
by levy of execution (after entry of judgment) on the attached 
property and thereby obtain an execution lien which has the 
same priority as the attachment lien. If the attached property is 
real property, the plaintiff may preserve the effect of the 
attachment by recording (after entry of judgment) an abstract 
of judgment to obtain a judgment lien which also has the same 
priority as the attachment lien. Subject to the maximum 
eight-year limitation, where good cause exists, the court has 
authority under Section 488.510 to extend the period of the 
attachment lien, before or after entry of judgment, in order to 
allow the plaintiff time to levy on the attached property or to 
record an abstract of judgment. 

Subdivision (e) is added to reverse the former case law rule 
that the death of the defendant destroyed the lien of an 
attachment on the defendant's property. Myers v. Mott, 29 Cal. 
359,367-70 (1866); Clary v. Rupert, 93 Cal. App.2d 844, 210 P.2d 
44 (1949). See also Everett v. Hayes, 94 Cal. App. 31, 270 P. 458 
(1928) (when property does not fall into probate estate because 
it has been conveyed before death, attachment lien continues 
and can be enforced after judgment). If the defendant dies, the 
judgment becomes a lien on the attached property for the 
purposes of Probate Code Sections 716 (action to enforce 
judgment lien) and 950 (payment of claims against probate 
estate) and has the same priority as the attachment lien if, prior 
to the expiration of the attachment lien, an abstract of judgment 
and a notice that the attachment lien has become ajudgment lien 
is served, recorded, or filed as required by subdivision (b) of 
Section 732. As to claiming exemptions after the defendant's 
death, see subdivision (c) of Section 732. 

Code of Civil Procedure § 669 (amended). Death of party 
after submission of case or after verdict but before 
judgment 

SEC. 2. Section 669 of the Code of Civil Procedure is 
amended to read: 

669. If a party dies after trial and submission of ftts the 
case to a judge sitting without a jury for decision or after a 
verdict upon any issue of fact, and before judgment, the 
court may nevertheless render judgment thereon. 8tieft 
jtuigmeftt is ~ ft flett eft ~ t'eftl f)P6f)epty ef ~ aeeeasea 
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estate. 
Comment. Section 669 is amended to delete the second 

sentence. Enforcement of a judgment against a deceased party 
is governed by the Probate Code. See Section 686.020. See also 
Prob. Code §§ 730, 732 (enforcement of judgments after death) . 

Code of Civil Procedure § 686 (repealed). 
SEC. 3. Section 686 of the Code of Civil Procedure is 

repealed. 
68&. NehvitHst8:ftsiftg Mte seatH et ft ~ ~ Mte 

j1:lsglfteftt, exee1:ltieft tHereeft t'ft8:Y Be iss1:les, eP # t'ft8:Y Be 
eftfet'ees, as fellews. 

-h 1ft ease et Mte seatH et Mte j1:lsglfteftt eresiter, 1:lf*ffl 
Mte a~~Heatieft et ftis exee1:ltet' eP aslftiftistt'ater, eP 

S1:leeesser itt ifttet'est, 
Q: 1ft ease et Mte seatH et Mte j1:legmeftt eeeter, if Mte 

j1:leglfteftt Be feP Mte reeeJiery et t'etd eP ~erseftal ~re~et'ty, 
eP Mte eftfet'eelfteftt et ft Heft tHet'eeft. 

Comment. Former Section 686 is superseded by Sections 
686.010 and 686.020. 

Code of Civil Procedure § 686.010 (added). Enforcement 
after death of judgment creditor 

SEC. 4. Section 686.010 is added to the Code of Civil 
Procedure, to read: 

686.010. After the death of the judgment creditor, the 
judgment may be enforced as provided in this title by the 
judgment creditor's executor or administrator or successor 
in interest. 

Comment. Section 686.010 continues the substance of 
subdivision 1 of former Section 686. The judgment is enforceable 
by the executor or administrator or successor in interest in the 
same manner as by a judgment creditor. 

Code of Civil Procedure § 686.020 (added). Enforcement 
after death of judgment debtor 

SEC. 5. Section 686.020 is added to the Code of Civil 
Procedure, to read: 
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686.020. After the death of the judgment debtor, 
enforcement of a judgment against the judgment debtor is 
governed by the provisions of the Probate Code. 

Comment. Section 686.020 makes clear that, although various 
provisions of the Probate Code permit the use of enforcement 
procedures provided in this title, the enforcement of a judgment 
against the judgment debtor after the death of the judgment 
debtor is governed by the Probate Code. See, e.g., Prob. Code 
§§ 716, 730, 732, 950. 

Probate Code § 716 (amended). Action against estate; 
action to enforce lien 

SEC. 6. Section 716 of the Probate Code is amended to 
read: 

716. Ne (a) Except as provided in subdivision (b), no 
holder of a claim against an estate shall maintain an action 
thereon; unless the claim is first filed with the clerk or 
presented to the executor or administrator; e*ee~t itt ~ 
fellewiftg ~ . 

(b) An action may be brought by the holder of a 
mortgage or lien to enforce the same against the property 
of the estate subject thereto, where all recourse against any 
other property of the estate is expressly waived in the 
complaint. The action may be brought whether or not the 
claim was filed or presented as provided in subdivision (a) ; 
but no counsel fees shall be recovered in stteft the action 
unless the claim was filed or presented as 8:feresttie 
provided in subdivision (a) . 

(c) As used in this section, "lien" includes but is not 
limited to a judgment that is a lien. 

Comment. Section 716 is amended to make nonsubstantive, 
technical changes and to add subdivision (c). Subdivision (c) 
codifies prior case law with respect to a judgment lien created by 
the recording of an abstract or certified copy of the judgment 
(Code Civ. Proc. §§ 674,674.5,674.7). Corporation of America v. 
Marks, 10 Ca1.2d 218, 73 P.2d 1215 (1937). If a judgment debtor 
dies after the abstract of judgment is recorded, the judgment lien 
is not terminated. Execution cannot issue on the judgment after 
death (see Section 730), but the judgment creditor can present 
a claim against the estate and is entitled to priority to the extent 
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of the judgment lien and to payment of any amount not thereby 
satisfied as a general creditor of the estate (Section 950). Or the 
judgment creditor may waive the claim against any other estate 
property and enforce the judgment lien under subdivision (b) of 
Section 716 through an action to foreclose the lien. Corporation 
of America v. Marks, supra. As to ajudgment which is made a lien 
by Section 732 (judgment becomes a lien on attached property), 
see the Comment to that section. 

Probate Code § 730 (repealed) 
SEC. 7. Section 730 of the Probate Code is repealed. 
;aG: A jtlEigfflCftt fCfteCfea agaiftst tift CXCC1:ltef ep 

aaffliftisftoatef, ~ ftftf eIatffl. fer ffleftCY, agaiftst Hte cstatc 
at ftis tcstatef ep ifttcstatc,'whett if cefflCS fiftal; ceftcl1:lsh'cly 
cstaBlishcs Hte lialiaity at Hte eIatffl. fer Hte affle1:lftt at Hte 
j1:lagfflcftt, ftftEl Hte j1:lagfflCftt ~ Be HtM Hte CXCC1:ltef ep 

aaffliHisftoatef pay; itt tltte Ce1:lfSC at aaffliftistfatieft, Hte 
affle1:lftt asccf'taiftca te Be tltte:- A cCf'tifica tf'aftscfipt at Hte 
ef'igiftal aeclEct at Hte j1:lagfflCftt, if HteFe is efte; ethcf'wisc 
tift aBstf'act at Hte j1:lagfflCftt ~ Be fileft itt Hte 
aaffliftistf'atieft pf'ecccaiftgs. ~ CHcc1:ltieft sfttHl is91:le ~ 
Hte j1:lagfflCftt, ftet' sfttHl if Cf'catc ftftf Iieft ~ Hte pfepcfty 
at Hte cstatc, ep giYe Hte j1:lagfflCftt cf'caitef' ftftf pfief'ity at 
paYfflCftt. 

Comment. The first sentence of former Section 730 is 
continued in Section 731. The substance of the second sentence 
is continued in Section 731, but the reference to the "certified 
transcript of the original docket of the judgment" has been 
omitted to conform to the 1927 amendment to Code of Civil 
Procedure Section 674 which substituted the filing of an abstract 
of judgment for the filing of a certified transcript of the docket 
of a judgment as a means of creating a judgment lien. The last 
sentence is superseded by Section 730 which provides that, after 
the death of the decedent, the judgment is generally not 
enforceable under the Code of Civil Procedure. The provision 
that the judgment does not create a lien or give the judgment 
creditor any priority of payment is not continued; this provision 
is unnecessary since the judgment does not become a lien upon 
property of the estate and hence has no priority except as 
provided in Section 732 (judgment becomes lien on property 
attached prior to decedent's death in action originally brought 
against decedent). See Section 950. 
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Probate Code § 730 (added). Enforcement of judgment 
after death of decedent 

SEC. 8. Section 730 is added to the Probate Code, to 
read: 

730. (a) Except as provided in subdivision (c), after the 
death of the decedent, the following judgments are not 
enforceable under the Code of Civil Procedure against the 
estate of the decedent but are payable in the due course of 
administration: 

(1) A judgment upon a claim for money rendered 
against the decedent during the decedent's lifetime. 

(2) A judgment upon a claim for money rendered 
against a decedent who died after trial and submission of 
the case to ajudge sitting without ajury for decision or after 
a verdict. 

(3) A judgment rendered against the executor or 
administrator upon a claim for money against the estate of 
the decedent. 

(b) Except as provided in Section 731, a judgment 
referred to in subdivision (a) shall be filed or presented in 
the same manner as other claims. 

(c) If any property of the decedent is levied upon under 
a writ of execution before the decedent dies, the property 
levied upon may be sold or collected to satisfy the 
judgment. The officer making the sale or collection shall 
account to the executor or administrator for any surplus. If 
the judgment is not so satisfied, the balance of the judgment 
remaining unsatisfied is payable in the due course of 
administration. 

(d) Notwithstanding the death of the decedent, a 
judgment for the possession of property or a judgment that 
requires a sale of property may be enforced under the Code 
of Civil Procedure. Nothing in this subdivision authorizes 
enforcement under the Code of Civil Procedure against 
any property of the estate of the decedent other than the 
property described in the judgment for possession or sale. 
After the death of the decedent, any demand for money 
against the estate that is not satisfied from the property 
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described in the judgment for possession or sale shall be 
filed or presented in the same manner as other claims and 
is payable in the due course of administration. 

Comment. Section 730 collects in one section various 
provisions of former law relating to enforcement of judgments 
after the death of the decedent. 

The provision of subdivision (a) that the judgment is payable 
in the due course of administration is drawn from portions of 
former Sections 730 and 731 and from the second sentence of 
former Section 732. The provision of subdivision (a) that the 
judgment is not enforceable under the Code of Civil Procedure 
is drawn from the last sentence of former Section 730 and the first 
sentence of former Section 732. Paragraph (1) of subdivision (a) 
continues the substance of the first sentence of former Section 
732; paragraph (2) continues the substance of former Section 731; 
paragraph (3) continues the substance of the last sentence of 
former Section 730. 

Subdivision (b) is drawn from the second sentence of former 
Section 732. Subdivision (c) continues the substance of the third 
sentence of former Section 732. 

Subdivision (d) continues the substance of subdivision 2 of 
former Section 686 of the Code of Civil Procedure. The first 
sentence permits the use of the Code of Civil Procedure 
provisions to enforce an order for sale in a judgment foreclosing 
a lien under Section 716 and to enforce other judgments for 
possession or sale of property. The remainder of the subdivision 
deals with claims for money in connection with a judgment for 
possession or sale of property. A judgment for possession of 
property may include damages and costs which ordinarily would 
be recovered by levy on other property of the judgment debtor. 
There may also be accrued costs, interest, and the levying 
officer's costs in enforcing a judgment for possession, and these 
also would ordinarily be recovered by the judgment creditor by 
levy on other property of the judgment debtor. Subdivision (d) 
makes clear that, after the death of the judgment debtor, these 
claims for money cannot be enforced by levy against other 
property of the decedent; instead, a claim must be filed or 
presented in the same manner as other claims. 
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Probate Code § 731 (repealed) 
SEC. 9. Section 731 of the Probate Code is repealed. 
~ A judgffteflt agaiflst tl ~efSSfl wfte tHes aft.ep fftal 

tlftft suafftissisfl ef ffis ease te tl jutIge sittiflg v/itssut tl jtHty 
fep deeisisfl 6f' aft.ep tl Tiefdiet is ~ a Heft eft tfte real: 
~fs~efty ef tfte deeedeflt, eu.t is ~ayaale itt ~ eSUfse ef 
adfftiflistfatisfl. 

Comment. Former Section 731 is superseded by Section 730. 
The reference to a lien on the real property of the decedent is 
not continued; a judgment does not become a lien on the 
property of the decedent except as provided in Section 732 
(judgment becomes lien on attached property). 

Probate Code § 731 (added). Judgment on claim against 
estate conclusive 

SEC. 10. Section 731 is added to the Probate Code, to 
read: 

731. When a judgment rendered against an executor or 
administrator upon a claim for money against the estate of 
the decedent becomes final, it conclusively establishes the 
validity of the claim for the amount of the judgment. The 
judgment shall provide that it is payable in the due course 
of administration. An abstract of the judgment shall be filed 
in the administration proceedings. 

Comment. Section 731 continues the substance of the first 
two sentences of former Section 730. 

Probate Code § 732 (repealed) 
SEC. 11. Section 732 of the Probate Code is repealed. 
~ Vlsefl tl judgffteflt fttts l>eeft fefldefed agaiflst tfte 

testatsf 6f' ifltestate, fle eJfeeutisfl sfttHl isstte tsefeSfl aft.ep 
ffis deats, eJfee~t tiS ~fsJiided itt tfte Gede ef QYil 
Pfseedufe. A judgffteflt agaiflst tfte deeedeflt fep tfte 
feeS'lefY ef fftSfley fftUSot he mea 6f' ~feseflted itt tfte stHfte 

fftaflflef tiS etfteto elaiffts. If eJfeeutisfl is aetually le1iied ~ 
tlflY ~fs~eft}r ef tfte deeedeflt adsfe ffis deats, tfte stHfte 

ffttty he sele fep tfte satisfaetisfl tsefesf, tlftft tfte sffieef 
fftakiflg tfte sale fftUSot aeesuflt te tfte eJfeeutsf 6f' 

adfftiflistfatsf fep tlflY sUf~lus itt ffis saflds. A judgffteflt 
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ereditor l:uwiftg tt j1:ldgffteftt waiea Wtt5 reftdered agaiftst Hte 
testator 6P ifttestate ffi ffis lifetiffte, ffttty redeefft tttty t=ettl 
property ef Hte deeedeftt frefft ttH:f sttIe 1:Iftder fefeeloS1:lfe 
6P e~ee1:ltioft, ffi MIte ffttH'lfter tlftEl witS MIte effeet as if Hte 
j1:ldgffteftt deetor wePe stHl li¥iftg. 

Comment. The first three sentences of former Section 732 
are superseded by Section 730. The last sentence is continued in 
Section 732.5. 

Probate Code § 732 (added). When judgment becomes lien 
on attached property; claiming exemption after 
decedent's death 

SEC. 12. Section 732 is added to the Probate Code, to 
read: 

732. (a) Pursuant to subdivision (b), an attachment 
lien may be converted into a judgment lien upon property 
of the estate subject to the attachment lien in either of the 
following cases: 

(1) Where the judgment debtor dies after entry of 
judgment in an action in which the property was attached. 

(2) Where a judgment is entered after the death of the 
defendant in an action in which the property was attached. 

(b) To convert the attachment lien into ajudgment lien, 
after entry of judgment in the action in which the property 
was attached and prior to the expiration of the attachment 
lien, the levying officer shall serve an abstract of the 
judgment and a notice that the attachment lien has become 
a judgment lien upon the person holding property pursuant 
to the attachment or shall record or file an abstract of the 
judgment and a notice that the attachment lien has become 
a judgment lien in any office where the writ and notice of 
attachment are recorded or filed. If the attached property 
is real property, the plaintiff or the plaintiffs attorney may 
record the required abstract and notice with the same 
effect as if recorded by the levying officer. The judgment 
lien has the same priority as the attachment lien. 

(c) After the death of the decedent, anyone or more 
members of the decedent's family who were supported in 
whole or in part by the decedent may claim an exemption 
provided in Section 487.020 for property levied upon 
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pursuant to the attachment if the right to the exemption 
exists at the time the exemption is claimed. The executor or 
administrator of the decedent's estate may claim the 
exemption on behalf of such member or members of the 
decedent's family. The claim of exemption may be made at 
any time prior to the time the abstract and notice have been 
served, recorded, or filed under subdivision (b) with 
respect to the property claimed to be exempt. The claim of 
exemption shall be made in the same manner as an 
exemption is claimed under Section 482.100. 

Comment. Section 732 is a new provision which makes the 
judgment a lien on the attached property for the purpose of 
determining order of priority for payment of claims against the 
estate under Section 950 and for the purpose of permitting 
foreclosure of the lien under Section 716. Section 732 implements 
Code of Civil Procedure Section 488.510 (e) which reversed the 
former case law rule that the death of the defendant destroyed 
the lien of an attachment on his property. See the Comment to 
Section 488.510. 

Under Section 732, the judgment does not become a lien on 
property subject to the attachment lien which is not included in 
the decedent's estate because it was transferred by the decedent; 
the attachment lien continues on the property transferred and 
can be enforced after judgment notwithstanding the death of the 
decedent. Everett v. Hayes, 94 Cal. App. 31, 270 P. 458 (1928). 

Subdivision (b) of Section 732 is drawn from subdivision (c) of 
Code of Civil Procedure Section 488.510 (extension of 
attachment lien). 

Subdivision (c) of Section 732 makes clear that, after the death 
of the decedent, an exemption claim may be made by or on 
behalf of anyone or more members of the decedent's family who 
were supported in whole or in part by the decedent. Subdivision 
(c) is consistent with Section 482.100 which permits the 
defendant to claim an exemption if the right to the exemption 
is the result of a change in circumstances occurring after (1) the 
denial of a claim of exemption for the property earlier in the 
action or (2) the expiration of the time for claiming the 
exemption earlier in the action. However, a showing of a change 
in circumstances is not required under subdivision (c), the death 
of the decedent whose property was attached being considered 
a sufficient change in circumstances to permit the claim of 
exemption by or on behalf of the surviving member or members 
of the decedent's family. 
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The only limit on the time within which the exemption must 
be claimed is that the claim must be made prior to the time the 
abstract and notice are served, recorded, or filed under 
subdivision (b). The right to the exemption is determined as of 
the time the claim is made by or on behalf of the surviving 
member or members of the decedent's family. 

The primary purpose of subdivision (c) is to preserve the 
effect, after the death of the decedent, of the exemption 
provided by subdivision (b) of Section 487.020 (property 
"necessary for the support of ... the defendant's family 
supported in whole or in part by the defendant"). However, 
subdivision (c) also permits the claim of any of the other 
exemptions provided by Section 487.020. 

Probate Code § 132.5 (added). Judgment creditor's right of 
redemption 

SEC. 13. Section 732.5 is added to the Probate Code, to 
read: 

732.5. A judgment creditor having a judgment that was 
rendered against the decedent during the decedent's 
lifetime may redeem any real property of the decedent 
from any sale under foreclosure or execution, in like 
manner and with like effect as if the judgment debtor were 
still living. 

Comment. Section 732.5 continues the last sentence of 
former Section 732 without substantive change. 

Transitional Provision 
SEC. 14. This act does not apply to any case where the 

judgment creditor or judgment debtor or defendant in an 
action in which property was attached dies prior to the 
effective date of this act, and, notwithstanding the 
provisions of this act, such cases are governed by the law in 
effect on December 31, 1980. 

Comment. Section 14 makes clear that this act does not apply 
where the death occurs prior to the effective date. See also Prob. 
Code § 11 (added by 1979 Cal. Stats. ch. 165) (provisions 
severable if provision or application held invalid). 
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Actions 
Taking Instructions to the Jury Room 
The Dead Man Statute 
Rights of Surviving Spouse in Property Acquired by Decedent While 

Domiciled Elsewhere 
The Marital "For and Against" Testimonial Privilege 
Suspension of the Absolute Power of Alienation 
Elimination of Obsolete Provisions in Penal Code Sections 1377 and 1378 
Judicial Notice of the Law of Foreign Countries 
Choice of Law Governing Survival of Actions 
The Effective Date of an Order Ruling on a Motion for New Trial 
Retention of Venue for Convenience of Witnesses 
Bringing New Parties into Civil Actions 

1958 Annual Report 
1959 Annual Report 

VOLUME 2 (1959) 

Recommendation and Study Relating to: 
The Presentation of Claims Against Public Entities 
The Right of Nonresident Aliens to Inherit 
Mortgages to Secure Future Advances 
The Doctrine of Worthier Title 
Overlapping Provisions of Penal and Vehicle Codes Relating to Taking of 

Vehicles and Drunk Driving 
Time Within Which Motion for New Trial May Be Made 
Notice to Shareholders of Sale of Corporate Assets 

VOLUME 3 (1961) 
[Out of print-copies of pamphlets (listed below) available] 

1960 Annual Report 
1961 Annual Report 
Recommendation and Study Relating to: 

Evidence in Eminent Domain Proceedings 
Taking Possession and Passage of Title in Eminent Domain Proceedings 
The Reimbursement for Moving Expenses When Property is Acquired for 

Public Use 
Rescission of Contracts 
The Right to Counsel and the Separation of the Delinquent From the 

Nondelinquent Minor in Juvenile Court Proceedings 
Survival of Actions 
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Arbitration 
The Presentation of Claims Against Public Officers and Employees 
Inter Vivos Marital Property Rights in Property Acquired While 

Domiciled Elsewhere 
Notice of Alibi in Criminal Actions 

1962 Annual Report 
1963 Annual Report 
1964 Annual Report 

VOLUME 4 (1963) 

Recommendation and Study Relating to Condemnation Law and Procedure: 
Number 4-Discovery in Eminent Domain Proceedings [The first three 

pamphlets (unnumbered) in Volume 3 also deal with the 
subject of condemnation law and procedure.] 

Recommendations Relating to Sovereign Immunity: 
Number I-Tort Liability of Public Entities and Public Employees 
Number 2-Claims, Actions and Judgments Against Public Entities and 

Public Employees 
Number 3-lnsurance Coverage for Public Entities and Public 

Employees 
Number 4-Defense of Public Employees 
Number 5-Liability of Public Entities for Ownership and Operation of 

Motor Vehicles 
Number 6-Workmen's Compensation Benefits for Persons Assisting 

Law Enforcement or Fire Control Officers 
Number 7-Amendments and Repeals of Inconsistent Special Statutes 

[out of print] 
Tentative Recommendation and A Study Relating to the Uniform Rules of 

Evidence (Article VIII. Hearsay Evidence) 

VOLUME 5 (1963) 
[Out of print-copies of pamphlet (listed below) available] 

A Study Relating to Sovereign Immunity 

VOLUME 6 (1964) 
[Out of print-copies of pamphlets (listed below) available] 

Tentative Recommendations and Studies Relating to the Uniform Rules of 
Evidence: 
Article I (General Provisions) 
Article II ijudicial Notice) 
Burden of Producing Evidence, Burden of Proof, and Presumptions 

(replacing URE Article III) 
Article IV (Witnesses) 
Article V (Privileges) 
Article VI (Extrinsic Policies Affecting Admissibility) 
Article VII (Expert and Other Opinion Testimony) 
Article VIII (Hearsay Evidence) [same as publication in Volume 4] 
Article IX (Authentication and Content of Writings) 
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VOLUME 7 (1965) 
1965 Annual Report 
1966 Annual Report 
Evidence Code with Official Comments [out of print] 
Recommendation Proposing an Evidence Code [out of print] 
Recommendation Relating to Sovereign Immunity: Number ~Revisions of 

the Governmental Liability Act: Liability of Public Entities for 
Ownership and Operation of Motor Vehicles; Claims and Actions Against 
Public Entities and Public Employees 

VOLUME 8 (1967) 
Annual Report (December 1966) includes the following recommendation: 

Discovery in Eminent Domain Proceedings 
Annual Report (December 1967) includes following recommendations: 

Recovery of Condemnee's Expenses on Abandonment of an Eminent 
Domain Proceeding 

Improvements Made in Good Faith Upon Land Owned by Another 
Damages for Personal Injuries to a Married Person as Separate or 

Community Property 
Service of Process on Unincorporated Associations 

Recommendation and Study Relating to: 
Whether Damages for Personal Injury to a Married Person Should Be 

Separate or Community Property 
Vehicle Code Section 17150 and Related Sections 
Additur 
Abandonment or Termination of a Lease 
The Good Faith Improver of Land Owned by Another 
Suit By or Against An Unincorporated Association 

Recommendation Relating to the Evidence Code: 
Number I-Evidence Code Revisions 
Number 2-Agricultural Code Revisions 
Number ~ommercial Code Revisions 

Recommendation Relating to Escheat 
Tentative Recommendation and A Study Relating to Condemnation Law and 

Procedure: Number I-Possession Prior to Final Judgment and 
Related Problems 

VOLUME 9 (1969) 
[Out of print-copies of pamphlets (listed below) available] 

Annual Report (December 1968) includes following recommendations: 
Recommendation Relating to Sovereign Immunity: Number 9-Statute 

of Limitations in Actions Against Public Entities and Public 
Employees 

Recommendation Relating to Additur and Remittitur 
Recommendation Relating to Fictitious Business Names 
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Annual Report (December 1969) includes following recommendations: 
Recommendation Relating to Quasi-Community Property 
Recommendation Relating to Arbitration of Just Compensation 
Recommendation Relating to the Evidence Code: Number ~Revisions 

of the Evidence Code 
Recommendation Relating to Real Property Leases 
Proposed Legislation Relating to Statute of Limitations in Actions Against 

Public Entities and Public Employees 
Recommendation and Study Relating to: 

Mutuality of Remedies in Suits for Specific Performance 
Powers of Appointment 
Fictitious Business Names 
Representations as to the Credit of Third Persons and the Statute of 

Frauds 
The "Vesting" of Interests Under the Rule Against Perpetuities 

Recommendation Relating to: 
Real Property Leases 
The Evidence Code: Number 4-Revision of the Privileges Article 
Sovereign Immunity: Number 100Revisions of the Governmental 

Liability Act 

VOLUME 10 (1911) 
Annual Report (December 1970) includes the following recommendation: 

Recommendation Relating to Inverse Condemnation: Insurance 
Coverage 

Annual Report (December 1971) includes the following recommendation: 
Recommendation Relating to Attachment, Garnishment, and 

Exemptions From Execution: Discharge From Employment 
California Inverse Condemnation Law [out of print] 
Recommendation and Study Relating to Counterclaims and 

Cross-Complaints, JOinder of Causes of Action, and Related Provisions 
Recommendation Relating to Attachment, Garnishment, and Exemptions 

From Execution: Employees' Earnings Protection Law [out of print] 

VOLUME 11 (1913) 
Annual Report (December 1972) 
Annual Report (December 1973) includes the following recommendations: 

Evidence Code Section 999-The "Criminal Conduct" Exception to the 
PhysiCian-Patient Privilege 

Erroneously Ordered Disclosure of Privileged Information 
Recommendation and Study Relating to: 

Civil Arrest 
Inheritance Rights of Nonresident Aliens 
Liquidated Damages 
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Recommendation Relating to: 
Wage Garnishment and Related Matters 
The Claim and Delivery Statute 
Unclaimed Property 
Enforcement of Sister State Money Judgments 
Prejudgment Attachment 
Landlord-Tenant Relations 

Tentative Recommendation Relating to: 
Prejudgment Attachment 

VOLUME 12 (1974) 
Annual Report (December 1974) includes following recommendations: 

Payment of Judgments Against Local Public Entities 
View by Trier of Fact in a Civil Case 
The Good Cause Exception to the Physician-Patient Privilege 
Escheat of Amounts Payable on Travelers Checks, Money Orders, and 

Similar Instruments 
Recommendation Proposing the Eminent Domain Law 
Recommendation Relating to Condemnation Law and Procedure: 

Conforming Changes in Improvement Acts 
Recommendation Relating to Wage Garnishment Exemptions 
Tentative Recommendations Relating to Condemnation Law and Procedure: 

The Eminent Domain Law 
Condemnation Authority of State Agencies 
Conforming Changes in Special District Statutes 

VOLUME 13 (1976) 
Annual Report (December 1975) includes following recommendations: 

Admissibility of Copies of Business Records in Evidence 
Turnover Orders Under the Claim and Delivery Law 
Relocation Assistance by Private Condemnors 
Condemnation for Byroads and Utility Easements 
Transfer of Out-of-State Trusts to California 
Admissibility of Duplicates in Evidence 
Oral Modification of Contracts 
Liquidated Damages 

Annual Report (December 1976) includes following recommendations: 
Service of Process on Unincorporated Associations 
Sister State Money Judgments 
Damages in Action for Breach of Lease 
Wage Garnishment 
Liquidated Damages 
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Selected Legislation Relating to Creditors' Remedies [out of print1 
Eminent Domain Law with Conforming Changes in Codified Sections and 

Official Comments [out of print] 
Recommendation and Study Relating to Oral Modification of Written 

Contracts 
Recommendation Relating to: 

Partition of Real and Personal Property 
Wage Garnishment Procedure 
Revision of the Attachment Law 
Undertakings for Costs 
Nonprofit Corporation Law 

VOLUME 14 (1978) 
Annual Report (December 1977) includes following recommendations: 

Use of Keepers Pursuant to Writs of Execution 
Attachment Law-Effect of Bankruptcy Proceedings; Effect of General 

Assignments for Benefit of Creditors 
Review of Resolution of Necessity by Writ of Mandate 
Use of Court Commissioners Under the Attachment Law 
Evidence of Market Value of Property 
Psychotherapist-Patient Privilege 
Parol Evidence Rule 

Annual Report (December 1978) includes following recommendations: 
Technical Revisions in the Attachment Law: Unlawful Detainer 

Proceedings; Bond for Levy on Joint Deposit Account or Safe Deposit 
Box; Definition of "Chose in Action" 

Ad Valorem Property Taxes in Eminent Domain Proceedings 
Security for Costs 

Recommendation Relating to Guardianship-Conservatorship Law 

VOLUME 15 (1980) 
[Volume expected to be available December 1981] 

Annual Report (December 1979) includes following recommendations: 
Effect of New Bankruptcy Law on the Attachment Law 
Confessions of Judgment 
Special Assessment Liens on Property Taken for Public Use 
Assignments for the Benefit of Creditors 
Vacation of Public Streets, Highways, and Service Easements 
Quiet Title Actions 
Agreements for Entry of Paternity and Support Judgments 
Enforcement of Claims and Judgments Against Public Entities 
Uniform Veterans Guardianship Act 
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Psychotherapist-Patient Privilege 
Enforcement of Obligations After Death 

Recommendation Relating to: 
Application of Evidence Code Property Valuation Rules in 

Noncondemnation Cases (March 1979) 
Probate Homestead (November 1979) 
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