
STATE OF CALIFORNIA 

CALIFORNIA LAW 
REVISION COMMISSION 

Annual Report 

December 1978 

CALIFORNIA LAw REVISION COMMISSION 

Stanford Law School 
Stanford, California 94305 

1 



THE CALIFORNIA LAW REVISION COMMISSION 

COMMISSION MEMBERS 

HOWARD R. WILLIAMS 
Chairperson 

BEATRICE P. LAWSON 
Vice Chairperson 

GEORGE DEUKMEJIAN 
Member of the Senate 

ALISTER McALISTER 
Member of the Assembly 

JUDITH MEISELS ASHMANN 
Member 

GEORGE Y. CHINN 
Member 

ERNEST M. HIROSHIGE 
Member 

JEAN C. LoVE 
Member 

LAURENCE N. WALKER 
Member 

BION M. GREGORY 
Ex Officio 

COMMISSION STAFF 

Legal 

JOHN H. DEMOULLY 
Executive Secretary 

NATHANIEL STERLING 
Assistant Executive Secretary 

ROBERT J. MURPHY III 
StaR' Counsel 

STAN G. ULRICH 
StaR' Counsel 

Administrative-Secretarial 
JUAN C. ROGERS VIOLET S. HARJU 

Administrative Assistant Word Processing Technician 

LINDA L. JOHNSON 
Word Processing Technician 

NOTE 
The Commission's annual reports and its 

recommendations and studies are published in separate 
pamphlets which are later bound in permanent volumes. 
The page numbers in each pamphlet are the same as in the 
volume in which the pamphlet is bound. The purpose of this 
numbering system is to facilitate consecutive pagination of . 
the bound volumes. This pamphlet will appear in Volume 14 
of the Commission's Reports, Recommendations and Studies 
which is scheduled to be published late in 1979. 

Cite this pamphlet as Annual Report, 14 CAL. L. REVISION 
COMM'N REPORTS 201 (1978). 



STATE OF CALIFORNIA 

CALIFORNIA LAW 
REVISION COMMISSION 

Annual Report 

December 1978 

CALIFORNIA LAW REVISION COMMISSION 

Stanford Law School 
Stanford, California 94305 

\. 





SUMMARY OF WORK OF COMMISSION 
Two resolutions and eight bills were submitted to the 1978 

session by the Commission. Both resolutions were adopted and 
seven of the bills were enacted. The bills that were enacted dealt 
with a variety of subjects: the parol evidence rule, duties of court 
commissioners, review of eminent domain resolution of 
necessity, powers of appointment, evidence of market valU~, 
wage garnishment procedure, and attachment of property. 

The Commission's major recommendation to the 1979 session 
will modernize almost 30 percent of the Probate Code by 
revising and consolidating the divisions relating to guardianships 
and conservatorships. Other recommendations will be submitted 
to the 1979 session. During 1979, the Commission plans to 
distribute for review and comment a draft of a new 
comprehensive statute relating to enforcement of judgments, 
including such matters as exemptions from execution. Soon to be 
commenced is a study whether a Marketable Title Act should be 
enacted in California and a study of community property. Other 
topics will be considered as time permits. 

During 1978, the Commission also reviewed decisiOll$ Qf the 
Supreme Court of the United States and the Supreme Court of 
California, as required by Section 10331 of the Government 
Code, to determine whether any statutes of this state have been 
held to be unconstitutional or have been impliedly repealed. 

During 1978, the Commission held 12 separate meetings, 
consisting of 24 days of working sessions. 
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December 1, 1978 

To: THE HONORABLE EDMUND G. BROWN JR. 
Governor of California and 
THE LEGISLATURE OF CALIFORNIA 

In conformity with Government Code Section 10335, the 
California Law Revision Commission herewith submits this 
report of its activities during 1978. 

I am pleased to report that at the 1978 legislative session the 
two concurrent resolutions recommended by the Commission 
were adopted and seven of the eight bills introduced to 
implement the Commission's recommendations were enacted. 

I would also like to give special recognition to Assemblyman 
Alister McAlister who carried five bills. recommended by the 
Commission, to Senator George Deukmejian who carried two 
bills recommended by the Commission, to Assemblyman 
Charles Imbrecht who carried one bill recommended by the 
Commission, and to Senator Robert G. Beverly and Senator 
Alan Robbins who managed and explained bills recommended 
by the Commission on the Senate floor. 
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Respectfully submitted, 

HOWARD R. WILLIAMS 
Chairperson 
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ANNUAL REPORT FOR THE YEAR 1978 

INTRODUCTION 
The primary objective of the California Law Revision 

Commission is to study the statutory and decisional law of this 
state to discover defects and anachronisms and to recommend 
legislation to make needed reforms. 

The Commission consists of a Member of the Senate appointed 
by the Committee on Rules, a Member of the Assembly 
appointed by the Speaker, and seven additional members 
appointed by the Governor with the advice and consent of the 
Senate. The Legislative Counsel is an ex officio nonvoting 
member of the Commission. 

The Commission assists the Legislature in keeping the law up 
to date by: 

(1) Intensively studying complex and sometimes 
controversial subjects; 

(2) Identifying major policy questions for legislative attention; 
(3) Gathering the views of interested persons and 

organizations; and 
(4) Drafting recommended legislation for legislative 

consideration. 
The efforts of the Commission permit the Legislature to 

determine significant policy questions rather than to concern 
itself with the technical problems in preparing background 
studies, working out intricate legal problems, and drafting 
needed legislation. The Commission thus enables the Legislature 
to accomplish needed reforms that otherwise might not be made 
because of the heavy demands on legislative time. In some cases, 
the Commission's report demonstrates that no new legislation on 
a particular topic is needed, thus relieving the Legislature of the 
need to study the topic. 

The Commission may study only topics that the Legislature by 
concurrent resolution authorizes it to study. The Commission 
now has a calendar of 26 topics, 1 including five topics added by 
the Legislature at the 1978 session. The Commission 
recommends that one topic be removed from its calendar and 
that the Legislature authorize the study of two new topics.3 

Commission recommendations have resulted in the enactment 
of legislation affecting 4,405 sections of the California statutes: 

1 See listing of topics under "Calendar of Topics for Study" infra. 
2 See discussion under "Topics to Be Removed From Calendar of Topics" infra. 
3 See "Topics for Future Consideration" infra. 
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1,815 sections have been added, 944 sections amended, and 1,646 
sections repealed. Of the 114 Commission recommendations 
submitted to the Legislature, 102 (90%) have been enacted into 
law either in whole or in substantial part.4 

The Commission's recommendations and studies are published 
in pamphlet form and later in the form of bound volumes. A list 
of past publications and information on where and how copies of 
publications may be obtained may be found at the end of this 
Report. 

4 See listing of recommendations and legislative action in Appendix I infra. 



1979 LEGISLATIVE PROGRAM 
The Commission plans to submit the following 

recommendations to the 1979 Legislature: 
(1) Recommendation Relating to Guardianshi~ 

Conservatorship Law, 14 Cal. L. Revision Comm'n Reports 501 
(1978) . 

(2) Recommendation Relating to Ad Valorem Property Taxes 
in Eminent Domain Proceedings (September 1978) , published as 
Appendix VII to this Report. 

(3) Recommendation Relating to Security for Costs (October 
1978), published as Appendix VIII to this Report. 
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CALENDAR OF TOPICS FOR STUDY 

Topics Authorized for Study 

The Commission has on its calendar of topics the topics listed 
below. Each of these topics has been authorized for Commission 
study by the Legislature. l 

. 

Topics Under Active Consideration 
During the next year, the Commission plans to devote 

substantially all of its time to consideration of the following 
topics: 

Creditors' remedies. Whether the law relating to creditors' 
remedies including, but not limited to, attachment, garnishment, 
execution, repossession of property (including the claim and 
delivery statute, self-help repossession of property, and the 
Commercial Code repossession of property provisions), civil 
arrest, confession of judgment procedures, default judgment 
procedures, enforcement of judgments, the right of redemption, 
procedures under private power of sale in a trust deed or 
mortgage, possessory and nonpossessory liens, and related 
matters should be revised.2 

The Commission is now engaged in drafting a comprehensive 
statute governing enforcement of judgments. Professor Stefan A. 
Riesenfeld of Boalt Hall, U.c. Berkeley, is serving as the 
consultant to the Commission. The Commission plans to publish 
a tentative draft of the comprehensive statute in 1979. 

Child custody, guardianship, and related matters. Whether 
the law relating to custody of children, adoption, guardianship, 
freedom from parental custody and control, and related matters 
should be revised.3 

Professor Brigitte M. Bodenheimer of the Law School, 
University of California at Davis, has been retained as the chief 
consultant on this topic. She has prepared two background 
studies-one relating to child custody and the other to adoption. 

1 Section 10335 of the Government Code provides that the Commission shall study, in 
addition to those topics which it recommends and which are approved by the 
Legislature, any topic which the Legislature by concurrent resolution refers to it for 
study. 

2 Authorized by.1974 Cal. Stats., Res. ch. 45. See also 1972 Cal. Stats., Res. ch. ~; 1957 Cal. 
Stats., Res. ch. 202; 1 Cal. L. Revision Comm'n Reports, "1957 Report" at 15 (1957). 

3 Authorized by 1972 Cal. Stats., Res. ch.~. See also 10 Cal. L. Revision Comm'n Reports 
1122 (1971); 1956 Cal. Stats., Res. ch. 42; 1 Cal. L. Revision Comm'n Reports, "1956 
Report" at 29 (1957). 
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See Bodenheimer, The Multiplicity of Child Custody 
Proceedings-Problems of California Law, 23 Stan. L. Rev. 703 
(1971); New Trends and Requirements in Adoption Law and 
Proposals for Legislative Change,49 So. Cal. L. Rev. 10 (1975). 
The background studies do not necessarily represent the views 
of the Commission; the Commission's action will be reflected in 
its own recommendation. Mr. Garrett H. Elmore has been 
retained as a consultant on one aspect of the topic-revision of 
the guardianship and conservatorship statutes. 

The Commission plans to submit to the 1979 Legislature a 
recommendation proposing the enactment of a new consolidated 
guardianship-conservatorship law. See Recommendation 
Relating to Guardianshi~Conservatorship Law, 14 Cal. L. 
Revision Comm'n Reports 501 (1978). 

Eminent domain. Whether the law relating to eminent 
domain should be revised.4 

• 

The Commission plans to submit a recommendation on one 
aspect of this topic to the 1979 Legislature. See Recommendation 
Relating to Ad Valorem Property Taxes in Eminent Domain 
Proceedings (September 1978), published as Appendix VII to 
this Report. 

Marketable Title Act and related matters. Whether a 
Marketable Title Act should be enacted in California and 
whether the law relating to covenants and servitudes relating to 
land, and the law relating to nominal, remote, and obsolete 
covenants, conditions, and restrictions on land use should be 
revised.s 

The Commission has retained Professor James L. Blawie, Santa 
Clara Law School, as a consultant on this topic and the following 
topic. Professor Blawie is now engaged in preparing an analysis 
of the areas and problems that might be covered in a study of 
these topics. 

Possibilities of reverter and powers of termination. Whether 
the law relating to possibilities of reverter and powers of 
termination should be revised.6 

Community property. Whether the law relating to 
community property should be revised.7 

4 Authorized by 1m Cal. Stats., Res. ch. 17. See also 1965 Cal. Stats., Res. ch. 130; 1956 
Cal. Stats., Res. ch. 42; 4 Cal. L. Revision Comm'n Reports 115 (1963). 

5 Authorized by 1976 Cal. Stats., Res. ch. 30. See also 1975 Cal. Stats., Res. ch. 82. 
6 Authorized by 1975 Cal. Stats., Res. ch. 15. See also 12 Cal. L. Revision Comm'n Reports 

528 (1974). 
7 Authorized by 1978 Cal. Stats., Res. ch. 65. See also 14 Cal. L. Revision Comm'n Reports 

22 (1978). 



214 CALIFORNIA LAW REVISION COMMISSION 

The Commission has retained Professor Susan Westerberg 
Prager, V.C.L.A. Law School, to prepare a background study on 
one aspect of this topic. She is preparing a study relating to the 
liability of various kinds of community and separate property to 
third-party creditors for debts and tort obligations of either or 
both of the spouses. The study will also cover related matters, 
such as whether the statute pertaining to married women as sole 
traders (Code Civ. Proc. §§ 1811-1821) should be revised or 
repealed. , 

During 1979, the Commission also plans to commence a study 
of problems in connection with the equal management and 
control of community property provisions. 

Other Topics Authorized for Study 
The Commission has not yet begun the preparation of a 

recommendation on the topics listed below. 

Prejudgment interest. Whether the law relating to the award 
of prejudgment interest in civil actions and related matters 
should be revised.8 

The Commission is deferring consideration of this topic in 
order to avoid possible duplication of the work of the Joint 
Legislative Committee on Tort Liability. See 1976 Cal. Stats., Res. 
ch.160. 

Class actions. Whether the law relating to class actions should 
be revised.9 

Offers of compromise. Whether the law relating to offers of 
compromise should be revised. lO 

The Commission is deferring consideration of this topic in 
order to avoid possible duplication of the work of the Joint 
Legislative Committee on Tort Liability. See 1976 Cal. Stats., Res. 
ch.160 . 

. Discovery in civil cases. Whether the law relating to 
discovery in civil cases should be revised. ll 

Quiet title actions. Whether the law relating to quiet title 
actions should be revised.l2 

8 Authorized by 1971 Cal. Stats., Res. ch. 75. 
9 Authorized by 1975 Cal. Stats., Res. ch. 15. See also 12 Cal. L. Revision Comm'n Reports 

524 (1974)., 
10 Authorized by 1975 Cal. Stats., Res. ch. 15. See also 12 Cal. L. Revision Comm'n Reports 

525 (1974). 
11 Authorized by 1975 Cal. Stats., Res. ch. 15. See also 12 Cal. L. Revision Comm'n Reports 

526 (1974). 
12 Authorized by 1978 Cal. Stats., Res. ch. 65. See also 14 Cal. L. Revision Comm'n Reports 

22 (1978). 
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Involuntary dismissal for lack of prosecution. Whether the 
law relating to involuntary dismissal for lack of prosecution 
should be revised.13 

Civil Code Section 1464. Whether Section 1464 of the Civil 
Code should be repealed or revised.14 

Abandonment or vacation of streets and highways. Whether 
the law relating to the abandonment or vacation of public streets 
and highways by cities, counties, and the state should be revised.15 

Topics Continued on Calendar for Further Study 
On the following topics, studies and recommendations relating 

to the topic, or one or more aspects of the topic, have been made. 
The topics are continued on the Commission's calendar for 
further study of recommendations not enacted or for the study 
of additional aspects of the topic or new developments. 

Evidence. Whether the Evidence Code should be revised.16 

The Commission plans to undertake a study of the differences 
between the newly adopted Federal Rules of Evidence and the 
California Evidence Code. Professor Jack Friedenthal of the 
Stanford Law School is the Commission's consultant on this 
study. The Commission also plans to make a study of the 
experience under the Evidence Code to determine whether any 
revisions are needed. 

Arbitration. Whether the law relating to arbitration should 
be revised.17 

Escheat; unclaimed property. Whether the law relating to 
the escheat of property and the disposition of unclaimed or 
abandoned property should be revised. IS 

Unincorporated associations. Whether the law relating to suit 
by and against partnerships and other unincorporated 
associations should be revised and whether the law relating to 
the liability of such associations and their members should be 
revised.19 

13 Authorized by 1978 Cal. Stats., Res. ch. 65. See also 14 Cal. L. Revision Comm'n Reports 
23 (1978). 

14 Authorized by 1978 Cal. Stats., Res. ch. 65. 
15 Authorized by 1978 Cal. Stats., Res. ch. 65. 
16 Authorized by 1965 Cal. Stats., Res. ch. 130. 
17 Authorized by 1968 Cal. Stats., Res. ch. BO. See also 8 Cal. L. Revision Comm'n Reports 

1325 (1967). 
18 Authorized by 1967 Cal. Stats., Res. ch. 81. See also 1956 Cal. Stats., Res. ch. 42. 
19 Authorized by 1966 Cal. Stats., Res. ch. 9. See also 1957 Cal. Stats., Res. ch. 202. 
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Partition. Whether the law relating to partition should be 
revised.oo 

Modification of contracts. Whether the law relating to 
modification of contracts should be revised.21 

Governmental liability. Whether the law relating to 
sovereign or governmental immunity in California should be 
revised.22 

The Commission is deferring further consideration of this topic 
in order to avoid possible duplication of the work of the Joint 
Legislative Committee on Tort Liability. See 1976 Cal. Stats., Res. 
ch.160. 

Inverse condemnation. Whether the decisional, statutory, 
and constitutional rules governing the liability of public entities 
for inverse condemnation should be revised (including but not 
limited to liability for damages resulting from flood control 
projects) and whether the law relating to the liability of private 
persons under similar circumstances should be revised.23 

Lease law. Whether the law relating to the rights and duties 
attendant upon termination or abandonment of a lease should be 
revised.24 

Liquidated damages. Whether the law relating to liquidated 
damages in contracts generally, and particularly in leases, should 
be revised.25 

Parol evidence rule. Whether the parol evidence rule should 
be revised.26 

Topics to Be Removed From Calendar of Topics 
The Commission has been authorized to study whether the law 

relating to nonprofit corporations should be revised.27 The 
Commission published its recommendation on this topic in 1976. 

Ill) Authorized by 1977 Cal. Stats., Res. ch. 17. See also 1959 Cal. Stats., Res. ch. 218; 1956 
Cal. Stats., Res. ch. 42; 1 Cal. L. Revision Comm'n Reports, "1956 Report" at 21 (1957). 

21 Authorized by 1974 Cal. Stats., Res. ch. 45. See also 1957 Cal. Stats., Res. ch. 202; 1 Cal. 
L. Revision Comm'n Reports, "1957 Report" at 21 (1957). 

22 Authorized by 1977 Cal. Stats., Res. ch. 17. See also 1957 Cal. Stats., Res. ch. 202. 
23 Authorized by 1970 Cal. Stats., Res. ch. 46. See also 1965 Cal. Stats., Res. ch. 130. 
24 Authorized by 1965 Cal. Stats., Res. ch. 130. See also 1957 Cal. Stats., Res. ch. 202. 
2IS Authorized by 1973 Cal. Stats., Res. ch. 39. See also 1969 Cal. Stats., Res. ch. 224. 
26 Authorized by 1971 Cal. Stats., Res. ch. 75. See also 10 Cal. L. Revision Comm'n Reports 

1031 (1971). 
rr Authorized by 1970 Cal. Stats., Res. ch. 54. See also 9 Cal. L. Revision Comm'n Reports 

107 (1969). 
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See Recommendation ReJating to Nonprofit Corporation Law, 13 
Cal. L. Revision Comm'n Reports 2201 (1976). The Commission 
suspended further work on the topic because the Assembly 
Select Committee on -Revision of the Non-profit Corporation 
Code had undertaken a study of nonprofit corporation law. See 
14 Cal. L. -Revision Comm'n Reports at 11 (1978). The Select 
Committee prepared comprehensive legislation in this field 
which was enacted by the Legislature. 1978 Cal. Stats., chs. 567, 
1305. Accordingly, the Commission recommends that the 
following topic be dropped from its calendar of topics: 

Nonprofit corporations. Whether the law relating to 
nonprofit corporations should be revised. 

Topics for Future Consideration 
The Commission recommends that it be authorized to study 

the new topics described below. 

A study to determine whether the law relating to the rights and 
disabilities of minors and incompetent persons should be 
revised. Major national studies of the law governing the legal 
capacity of persons under disabilities such as minority and 
incompetence have revealed fundamental defects in the law of 
California and other jurisdictions.28 

California law is inadequate in a number of respects: 
(1) The statutes that specify legal capacity for various 

purposes are often disorganized29 and unclea~ or employ 
ambiguous31 or inconsistenf2 standards. 

28 See, e.g., American Bar Foundation, The Mentally Disabled and the Law (rev. ed. 
1971) and Allen, Fenter, and Weihofen, Mental Impairment and Legal 
Incompetency (1968). 

29 The law relating to the ability of a minor to give consent to medical treatment, for 
example, is characterized by a disorganized series of provisions that address 
particular problems with no coherent overall scheme. See Civil Code §§ 25.5 (blood 
donation), 25.6 (married minor), 25.7 (minor in armed services), 25.8 (consent by 
custodian), 34.5 (pregnancy), 34.6 (minor living apart from parents), 34.7 (venereal 
disease), 34.8 (rape victim), 34.9 (victim of sexual assault), 34.10 (drugs and 
alcoholism) . 

30 Marriage, for example, is a personal relation arising out of a civil contract to which the 
consent of the parties "capable of making that contract" is necessary. Civil Code 
§ 4100. Despite this requirement, the marriage is subject to annulment if a party was 
of "unsound mind" at the time of marriage (Civil Code § 4425 (c» and is subject to 
dissolution if a party has "incurable insanity" (Civil Code § 4506(2». 

31 California statutes impose disabilities on persons for such undefined conditions as 
"incompetence," "unsoundness of mind," "insanity," "incapacity," and "disability." 
See, e.g., Civil Code §§ 39 ("unsound mind" as basis of contractual capacity), 2355 
("incapacity" to act as agent), 2810 ("disability" of principal in suretyship); Code 
Civ. Proc. § 372 (guardian ad litem for "insane" or "incompetent" person). See also 
In re Zanetti, 34 Cal.2d 136, 141,208 P.2d 657, 659 (1949) (discussion of the various 
meanings of the term "insane"). 

32 For example, Code of Civil Procedure Section 352 (a) (2) provides for the tolling of the 
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(2) Fundamental questions concerning personal and property 
rights are left unanswered.33 

(3) Procedural issues, such as the manner of adjudicating that 
a person is incapacitated, the burden of proof on the issue, and 
the manner of restoration to capacity, are not addressed.34 

A comprehensive study and review of California law should be 
made to determine whether the law relating to the rights and 
disabilities of minors and incompetent persons should be revised. 

A study relating to whether the law relating to powers of 
appointment should be revised. Upon recommendation of the 
Law Revision Commission,35 a fairly comprehensive statute 
relating to powers of appointment was enacted in 1969.36 

Professor Susan F. French of the Law School at the University of 
California at Davis has written an article on the application of the 
antilapse statutes to appointments made by will.37 This article 
takes the position that Civil Code Section 1389.4 (the antilapse 
provision of the powers of appointment statute) is inadequate. A 
review of Section 1389.4 should be made to determine whether 
revision is needed and the other provisions of the powers of 
appointment statute should also be reviewed to determine 
whether any other changes in the statute are desirable. 

statute of limitations when a person is "insane." However, the statute does not 
accurately state the law since cases have held that statutes of limitation must also be 
tolled while an incompetent person is under conservatorship. See, e.g., Gottesman 
v. Simon, 169 Cal. App.2d 494, 337 P.2d 906 (1959). 

33 For example, the consequences of guardianship or conservatorship for the ward or 
conservatee are not specified. The Law Revision Commission, in its recommended 
revision of guardianship and conservatorship law, has proposed to clarify the impact 
of the protective proceeding on the ability of the conservatee to bind or obligate his 
or her estate. See Recommendation Relating to Guardianship-Conservatorship Law, 
14 Cal. L. Revision Comm'n Reports 501 (1978). Other rights and powers of a 
conservatee should also be addressed and clarified. 

34 At present, such matters are addressed to a limited extent only in guardianship and 
conservatorship proceedings. See, e.g., Prob. Code §§ 1460-1463 (appointment of 
guardians for insane or incompetent persons), 147(}"'1472 (restoration to capacity). 

35 Recomm-::':ndation and a Study Relating to Powers of Appointment, 9 Cal. L. Revision 
Comm'n Reports 301 (1969). 

36 1969 Cal. Stats., ch. 155 (enacting Civil Code §§ 1380.1-1392.1). See also 1969 Cal. Stats., 
ch. 113. The Commission drafted supplemental legislation which was enacted in 1978. 
1978 Cal. Stats., ch. 266. 

:rr French, Application of Antilapse Statutes to Appointments Made by Will, 53 Wash. L. 
Rev. 405 (1978). 



FUNCTION AND PROCEDURE OF COMMISSION 

The California Law Revision Commission consists of one 
Member of the Senate, one Member of the Assembly, seven 
members appointed by the Governor with the advice and 
consent of the Senate, and the Legislative Counsel who is ex 
officio a nonvoting member! 

The principle duties of the Law Revision Commission are to: 
(1) Examine the common law and statutes for the purpose of 

discovering defects and anachronisms. 
(2) Receive and consider suggestions and proposed changes in 

the law from the American Law Institute, the N~tional 
Conference of Commissioners on Uniform State Laws, bar 
associations, and other learned bodies, and from judges, public 
officials, lawyers, and the public generally. 

(3) Recommend such changes in law as it deems necessary to 
bring the law of this state into harmony with modem conditions.! 

The Commission is required to file a report at each regular 
session of the Legislature containing a calendar of topics selected 
by it for study, listing both studies in progress and topics intended 
for future consideration. The Commission may study only topics 
which the Legislature, by concurrent resolution, authorizes it to 
study.3 

Each of the Commission's recommendations is based on a 
research study of the subject matter concerned. In some cases, 
the study is prepared by a member of the Commission's staff, but 
some of the studies are undertaken by specialists in the fields of 
law involved who are retained as research consultants to the 
Commission. This procedure not only provides the Commission 
with invaluable expert assistance but is economical as well 
because the attorneys and law professors who serve as research 
consultants have already acquired the considerable background 
necessary to understand the specific problems under 
consideration. 

The research study includes a discussion of the existing law and 
the defects therein and suggests possible methods of eliminating 
those defects. The study is given careful consideration by the 
Commission and, after making its preliminary decisions on the 
subject, the Commission ordinarily distributes a tentative 
recommendation to the State Bar and to numerous other 

1 See Govt. Code §§ 10300-10340. 
2 See Govt. Code § 10330. The Commission is also directed to recommend the express 

repeal of all statutes repealed by implication or held unconstitutional by the 
California Supreme Court or the Supreme Court of the United States. Govt. Code 
§ 1033l. 

3 See Govt. Code § 10335. 

(219 ) 



220 CALIFORNIA LAW REVISION COMMISSION 

interested persons. Comments on the tentative recomendation 
are considered by the Commission in determining what report 
and recommendation it will make to the Legislature. When the 
Commission has reached a conclusion on the matter, its 
recommendation to the Legislature, including a draft of any 
legislation necessary to effectuate its recommendation, is 
published in a printed pamphlet.4 If the research study has not 
been previously published,5 it usually is published in the 
pamphlet containing the recommendation. 

·The Commission ordinarily prepares a Comment explaining 
each section it recommends. These Comments are included in 
the Commission's report and are frequently revised by legislative 
coriunittee reports6 to reflect amendments7 made after the 
recommended legislation has been introduced in the 
Legislature. The Comment often indicates the derivation of the 
section and explains its purpose, its relation to other sections, and 
potential problems in its meaning or application. The Comments 
are written as if the legislation were enacted since their primary 
purpose is to explain the statute to those who will have occasion 
to use it after it is in effect. They are entitled to substantial weight 
in construing the statutory provisions.8 However, while the 
Commission endeavors in the Comment to explain any changes 
in the law made by the section, the Commission does not claim 
that every inconsistent case is noted in the Comment, nor can it 
anticipate judicial conclusions as to the significance of existing 
case authorities.9 Hence, failure to note a change in prior law or 

4 Occasionally one or more members of the Commission may not join in all or part of a 
recommendation submitted to the Legislature by the Commission. 

S For a listing of background studies published in law reviews, see 10 Cal. L. Revision 
Comm'n Reports 1108 n.S (1971), 11 Cal. L. Revision Comm'n Reports 1008 n.S & 1108 
n.S (1973), and 13 Cal. L. Revision Comm'n Reports 1628 n.S (1976). 

6 Specw reports are adopted by legislative committees that consider bills recommended 
by the Commission. These reports, which are printed in the legislative journal, state 
that th:; Comments to the various sections of the bill contained in the Commission's 
recommendation reflect the intent of the committee in approving the bill except to 
the extent that new or revised Comments are set out in the committee report itself. 
For a description of the legislative committee reports adopted in connection with the 
bill that became the Evidence Code, see Arellano v. Moreno, 33 Cal. App.3d ffl7, 884, 
109 Cal. Rptr. 421, 426 (1973). For an example of such a report, see 13 Cal. L. Revision 
Comm'n Reports 1701-1702 (1976). 

7 Many of the amendments made after the recommended legislation has been introduced 
are made upon recommendation of the Commission to deal with matters brought to 
the Commission's attention after its recommendation was printed. In some cases, 
however, an amendment may be made that the Commission believes is not desirable 
and does not recommend. 

S Eg., Van Arsdale v. Hollinger, 68 Cal.2d 245, 249-250, 437 P.2d 508, Sl1, 66 Cal. Rptr. 
20,23 (1968). The Comments are published by both the Bancroft-Whitney Company 
and the West Publishing Company in their editions of the annotated codes. 

9 See, e.g., Arellano v. Moreno, 33 Cal. App.3d ffl7, 109 Cal. Rptr. 421 (1973). 
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to refer to an inconsistent judicial decision is not intended to, and 
should not, influence the construction of a clearly stated statutory 
provision.lO 

The pamphlets are distributed to the Governor, Members of 
the Legislature, heads of state departments, and a substantial 
number of judges, district attorneys, lawyers, law professors, and 
law libraries throughout the state. ll Thus, a large and 
representative number of interested persons are given an 
opportunity to study and comment upon the Commission's work 
before it is considered for enactment by the Legislature. l

! The 
annual reports and the recommendations and studies of the 
Commission are bound in a set of volumes that is both a 
permanent record of the Commission's work and, it is believed, 
a valuable contribution to the legal literature of the state. 

10 The Commission does not concur in the Kaplan approach to statutory construction. See 
Kaplan v. Superior Court, 6 CaI.3d 150, 158-159, 491 P.2d 1, 5-6, 98 Cal. Rptr. 649, 
653-654 (1971). For a reaction to the problem created by the Kaplan approach, see 
Recommendation Relating to Erroneously Ordered Disclosure of Privileged 
Information, 11 Cal. L. Revision Comm'n Reports 1163 (1973). See also 1974 Cal. 
Stats., ch. 2Z1. 

11 See Govt. Code § 10333. 
12 For a steI>-by-step description of the procedure followed by the Commission in 

preparing the 1963 governmental liability statute, see DeMoully, Fact Finding for 
Legislation: A Case Study, 50 A.B.A.]. 285 (1964). The procedure followed in 
preparing the Evidence Code is described in 7 Cal. L. Revision Comm'n Reports 3 
(1965). 



PERSONNEL OF COMMISSION 
As of December 1, 1978, the membership of the Law Revision 

Commission is: 

Howard R. Williams, Stanford, Chairperson ....................... . 
Beatrice P. Lawson, Los Angeles, Vice Chairperson ......... . 
Hon. George Deukmejian, Los Angeles, Senate Member 
Hon. Alister McAlister, San Jose, Assembly Member ....... . 
Judith Meisels Ashmann, Los Angeles, Member ............... . 
George Y. Chinn, San Francisco, Member ........................... . 
Ernest M. Hiroshige, Los Angeles, Member ....................... . 
Jean C. Love, Davis, Member ................................................. . 
Laurence N. Walker, Berkeley, Member ............................. . 
BiOJi M. Gregory, Sacramento, ex oiHcio Member ............. . 

Term expires 
October 1, 1977 
October 1, 1979 

• 
• 

October 1, 1979 
October 1, 1981 
October 1, 1981 
October 1, 1979 
October 1, 1979 

t 

• The legislative members of the Commission serve at the pleasure of the appointing 
power. 

t The Legislative Counsel is ex oRicio a nonvoting member of the Commission 

In January 1978, Governor Brown appointed Judith Meisels 
Ashmann, Los Angeles, to replace John N. McLaurin whose 
term had expired. In September 1978, Governor Brown 
appointed George Y. Chinn, San Francisco (replacing Thomas 
E. Stanton whose term had expired) and Ernest M. Hiroshige, 
Los Angeles (replacing John D. Miller who had resigned). 

As of December 1, 1978, the staff of the Commission is: 

John H. DeMoully 
Executive Secretary 
Nathaniel Sterling 

Assistant Executive Secretary 

Legal 
Robert J. Murphy III 

Staff Counsel 
Stan G. Ulrich 
Staff Counsel 

Administrative-Secretanai 
Juan C. Rogers Violet S. Harju 

Administrative Assistant Word Processing Technician 
Linda L. Johnson 

Word Processing Technician 
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LEGISLATIVE HISTORY OF 
RECOMMENDATIONS 

SUBMIITED TO 1978 LEGISLATIVE SESSION 
The Commission recommended two concurrent resolutions 

and seven bills for enactment at the 1978 session. The concurrent 
resolutions were adopted and six bills were enacted. Another bill 
prepared by the Commission was enacted to make technical and 
clarifying changes in a statute enact~d as a result of an earlier 
Commission recommendation. 

Creditors' Remedies 
Three bills relating to creditors' remedies were recommended 

by the Commission for enactment at the 1978 session. 
Wage garnishment. Assembly Bill 393, which became 

Chapter 1133 of the Statutes of 1978, was introduced by 
Assemblyman Alister McAlister in 1977 to effectuate the 
Commission's recommendation on this subject. See 
Recommendation ReJating to Wage Garnishment, 13 Cal. L. 
Revision Comm'n Reports 1703 (1976). The Law Revision 
Commission Comments to the various sections of Assembly Bill 
393 as enacted are set forth in Appendix VI to this Report. 

The following amendments were made to this bill by the 
legislative committees which considered the bill: 

(1) Code of Civil Procedure Section 723.022 was amended to substitute "100th" 
for "13Oth" in subdivision (a) (1). 

(2) Code of Civil Procedure Section 723.024 was deleted. 
(3) Code of Civil Procedure Section 723.050 was amended to substitute a new 

section for the one which was included in the bill as introduced. 
(4) Code of Civil Procedure Section 723.051 was amended as follows: The words 

"or is incurred by the debtor, or his or her spouse or family for the common 
necessaries of life" were inserted at the end of the first sentence; the second 
sentence was deleted. 

(5) Code of Civil Procedure Section 723.072 was amended to substitute "July" 
for "January" in subdivision (c). 

(6) Code of Civil Procedure Section 723.103 was amended to delete "and 
withholding tables" from subdivision (b). 

(7) Code of Civil Procedure Section 723.105 was amended as follows: In the third 
sentence of subdivision (e), "notice of' was inserted preceding "motion" in two 
places and "20" was substituted for "IS"; in the fourth sentence of subdivision (e), 
the word order was rearranged somewhat, the number "10" was substituted for the 
word "five", the words "on the judgment debtor" were deleted following the word 
"served", and "to the claim of exemption by first-class mail on the judgment 
debtor and, if the claim of exemption so requested, on the attorney for the 
judgment debtor" was inserted at the end of the sentence; a new sentence was 
substituted for the fifth sentence of subdivision (e); a new sentence was substituted 
for the sixth sentence of subdivision (e); in subdivision (h), "100" was substituted 
for "130." 

(8) Code of Civil Procedure Section 723.124 was amended in subdivision (d) to 
substitute "the" for "all" and to delete "and of the persons listed in subdivision 
(a)." 
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(9) Code of Civil Procedure Section 723.125 was amended in subdivision (g) to 
insert the words "and paid over" following the word "withheld." 

(10) Code of Civil Procedure Section 723.127 was amended to delete "and the 
withholding tables adopted pursuant to Section 723.050" from subdivision (b). 

(ll) Code of Civil Procedure Section 723.150 was deleted. 
(12) Section II of the bill as introduced, which concerns the effectiveness of 

writs of execution levied upon earnings of an employee pursuant to former law, 
was amended to substitute "July 1, 1979" for "January 1, 1979." 

(13) Section 12 of the bill as introduced, which prescribes the operative date and 
requires officials responsible for implementing the act to take necessary measures 
before the operative date, was amended to substitute "July 1, 1979" for "January 
1,1979." 

Technical amendments were also made . 

. Technical revisions in the Attachment Law. Assembly Bill 
2631, which became Chapter 273 of the Statutes of 1978, was 
introduced by Assemblyman McAlister to effectuate the 
Commission's recommendation on this subject. See 
Recommendation Relating to Technical Revisions in the 
Attachment Law (February 1978), published as Appendix II to 
this Report. The bill was enacted as introduced. 

Use of court commissioners under the Attachment 
Law. Senate Bill 1425, which became Chapter 151 of the 
Statutes of 1978, was introduced by Senator George Deukmejian 
to effectuate the Commission's recommendation on this subject. 
See Recommendation Relating to Use of Court Commissioners 
Under the Attachment Law, 14 Cal. L. Revision Comm'n Reports 
93 (1978). The bill was enacted as introduced. 

Parol Evidence Rule 
Senate Bill 1395, which became Chapter 150 of the Statutes of 

1978, was introduced by Senator Deukmejian to effectuate the 
Commission's recommendation on this subject. See 
Recommendation Relating to Parol Evidence Rule, 14 Cal. L. 
Revision Comm'n Reports 143 (1978). The bill was enacted as 
introduced. 

Eminen~' Domain 
Two bills relating to eminent domain were introduced in 1978. 
Review of resolution of necessity by writ of 

mandate. Assembly Bill 2230, which became Chapter 286 of the 
Statutes of 1978, was introduced by Assemblyman McAlister to 
effectuate the Commission's recommendation on this subject. 
See Recommendation Relating to Review of Resolution of 
Necessity by Wn·t of Mandate, 14 Cal. L. Revision Comm'n 
Reports 83 (1978). See also Report of Senate Committee on 
Judiciary on Assembly Bill223O, Senate J. Gune 8,1978), at 11579, 
reprinted as Appendix III to this Report. 



ANNUAL REPORT 1978 225 

The following amendments were made to this bill upon 
recommendation of the Commission as a result of continuing 
study of this topic after the bill was introduced: 

Code of Civil Procedure Section 1245.255 was amended as follows: In the 
introductory paragraph of subdivision (a), "A person having an interest in the 
property described in" was substituted for "The validity of'; following the word 
"article" the words "may obtain judicial review of the validity of the resolution" 
were substituted for the phrase "is subject to review." 

Technical amendments were also made. 

Evidence of market value of property. Assembly Bill 2282, 
which became Chapter 294 of the Statutes of 1978, was 
introduced by Assemblyman McAlister to effectuate the 
Commission's recommendation on this subject. See 
Recommendation Relating to Evidence of Market Value of 
Property, 14 Cal. L. Revision Comm'n Reports 105 (1978). See 
also Report of Senate Committee on Judiciary on Assembly Bill 
2282, Senate J. Gune 8, 1978), at 11580, reprinted as Appendix IV 
to this Report. The following amendments were made to this bill 
in response to requests from the California State Bar: 

(1) Evidence Code Section 810 was amended to read "This article provides 
special rules of evidence applicable only to eminent domain and inverse 
condemnation proceedings." 

(2) Evidence Code Section 812 was amended as follows: The words 
"denominated 'fair market value' or otherwise" were substituted for the words 
"denominated 'fair market value,' 'market price,' 'actual value,' or otherwise." 

(3) Evidence Code Section 813 was amended to add subdivision (c). 
(4) Evidence Code Section 817 was amended as follows: The words "is entered 

into" in subdivision (a) were substituted for the word "occurs." 

Powers of Appointment 
Assembly Bill 2281, which became Chapter 266 of ~Statutes 

of 1978, was introduced by Assemblyman McAliste to make 
technical changes in the powers of appointment Ie 'slation 
enacted in 1969 upon recommendation of the Law evision 
Commission. See 1969 Cal. Stats., chs. 113, 155; Recommendation 
and a Study Relating to Powers of Appointment, 9 Cal. L. 
Revision Comm'n Reports 301 (1969). Chapter 266 makes a 
technical change and a clarifying change to deal with problems 
that came to the attention of the Commission. For background 
material relating to Chapter 266, see Appendix V to this Report. 
The bill was enacted as introduced. 

Psychotherapist-Patient Privilege 
Assembly Bill 2517 was introduced by Assemblyman Charles 

Imbrecht to effectuate the Commission's recommendation on 
this subject. See Recommendation Relating to 
Psychotherapist-Patient PriV11ege, 14 Cal. L. Revision Comm'n 
Reports 127 (1978). The bill passed the Legislature but was 
vetoed by the Governor. 
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Resolution Approving Topics for Study 
Assembly Concurrent Resolution No. 89, introduced by 

Assemblyman McAlister and adopted as Resolution Chapter 49 of 
the Statutes of 1978, authorizes the Commission to continue the 
study of 21 topics previously authorized for study on the 
Commission's calendar of topics. . 

Assembly Concurrent Resolution No. 85, introduced by 
Assemblyman McAlister and adopted as Resolution Chapter 65 of 
the Statutes of 1978, approves and authorizes Commission study 
of five new topics: quiet title actions, community property law, 
involuntary dismissal for lack of prosecution, Section 1464 of the 
Civil Code (relating to covenants running with the land), and 
abandonment or vacation of public streets and highways by 
cities, counties, and the state. 



REPORT ON STATUTES REPEALED BY 
IMPLICATION OR HELD UNCONSTITUTIONAL 
Section 10331 of the Government Code provides: 

The commission shall recommend the express repeal of all 
statutes repealed by implication, or held unconstitutional by 
the Supreme Court of the State or the Supreme Court of the 
United States. 

Pursuant to this directive, the Commission has reviewed the 
decisions of the United States Supreme Court and of the 
California Supreme Court published since the Commission's last 
Annual Report was prepared, 1 and has the following to report: 

(1) No decision of the United States Supreme Court or the 
California Supreme Court holding a statute of this state repealed 
by implication has been found. 

(2) No decision of the United States Supreme Court holding 
a California statute unconstitutional has been found. 

(3) Four decisions ofthe California Supreme Court held state 
statutes unconstitutional.2 

In Isbell v. County of Sonoma,3 the court held that Code of 
Civil Procedure Sections 1132 (a), 1133, and 1134, which provide 
for confessions of judgment in nonconsumer cases, were 
unconstitutional under the due process clause of the United 
States Constitution because the confession was insufficient to' 
show that the defendant had voluntarily, knowingly, and 
intelligently waived due process rights to notice and an 
opportunity for a hearing. 

In Rice v. Alcoholic Beverage Control Appeals Board,4 the 
court held that the liquor retail price maintenance provisions of 
Business and Professions Code Section 24755 and its 
implementing regulations violate the antitrust policies" of the 

1 This study has been carried through 98 S. Ct. 3148 (Adv. Sh. No. lBA,July 15, 1978) and 
22 Cal.3d 156 (Adv. Sh. No. 26, Sept. 28, 1978). 

I Two other decisions of the California Supreme Court imposed constitutional 
qualifications on the application of state statutes without invalidating any specific 
statutory language: 

In Britt v. Superior Court, 20 Cal.3d 844, 574 P.2d 766,143 Cal. Rptr. 695 (1978), 
the court held that a discovery order seeking the wholesale disclosure of plaintiffs' 
affiliations and activities in certain associations unconstitutionally infringed upon the 
right of associational privacy. 

In Jesse W. v. Superior Court, 20 Cal.3d 893, 576 P.2d 963,145 Cal. Rptr. 1 (1978), 
the court held that after a referee had dismissed charges against a juvenile, a de novo 
hearing before a juvenile court judge to determine the juvenile's status as a ward of 
court pursuant to Welfare and Institutions Code Sections 559 and 560 (now Sections 
253 and 254) exposed the juvenile to double jeopardy in contravention of the fifth 
amendment to the United States Constitution. 

321 Cal.3d 61, 577 P.2dl88, 145 Cal. Rptr. 368 (1978). 
4 21 Cal.3d 431, 579 P.2d 476, 146 Cal. Rptr. 585 (1978). 
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Sherman Act and thus are unconstitutional under the supremacy 
clause of the United States Constitution. 

In Merco Construction Engineers, Inc. v. Municipal 
Court,5 the court held that Code of Civil Procedure Section 
90 (now Section 87), which permits a nonlawyer director, 
officer, or employee to appear for a corporation in 
municipal court, is unconstitutional under the separation of 
powers clause of the California Constitution pursuant to 
which the power to make rules for admission to the practice 
of law is vested in the judicial branch. 

In Cooper v. Bray,6 the court held that Vehicle Code Section 
17158, which bars a vehicle owner injured while riding as a 
passenger from recovering damages from the permissive driver 
of the owner-passenger's vehicle unless the injuries resulted 
from the driver's intoxication or willful misconduct, is an 
unconstitutional statutory classification under the equal 
protection clauses of the California and United States 
Constitutions. 

5 21 Cal.3d 724, 581 P.2d 636,147 Cal. Rptr. 631 (1978). 
6 21 Cal.3d 841, 582 P.2d 604,148 Cal. Rptr. 148 (1978). 



RECOMMENDATIONS 
The Law Revision Commission respectfully recommends that 

the Legislature authorize the Commission to complete its study 
of the topics previously authorized for study, to study the new 
topics the Commission recommends it be authorized to study 
(see "Calendar of Topics for Study" supra), and to remove from 
its calendar of topics the topic listed under "Topics to Be 
Removed From Calendar of Topics" supra. 

Pursuant to the mandate imposed by Section 10331 of the 
Government Code, the Commission recommends the repeal of 
the provisions referred to under "Report on Statutes Repealed by 
Implication or Held Unconstitutional," supra, to the extent that 
those provisions have been held to be unconstitutional. 

", 
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APPENDIX I 
LEGISLATIVE ACTION ON COMMISSION 

RECOMMENDATIONS 
(Cumulative) 

Recommendation 
1. Partial Revision of Education Code, 1 

CAL. L. REVISION COMM'N REPORTS, 
Annual Report for 1954 at 12 (1957) 

2. Summary Distribution of Small 
Estates Under Probate Code Sections 
640 to 646, 1 CAL. L. REVISION 
COMM'N REPORTS, Annual Report 
for 1954 at 50 (1957) 

3. Fish and Game Code, 1 CAL. L. 
REVISION COMM'N REPORTS, Annual 
Report for 1957 at 13 (1957); 1 CAL. L. 
REVISION COMM'N REPORTS, Annual 
Report for 1956 at 13 (1957) 

4. Maximum Period of Confinement in 
a County Jail, 1 CAL. L. REVISION 
COMM'N REPORTS at A-I (1957) 

5. Notice of Application for Attorneys 
Fees and Costs in Domestic Relations 
Actions, 1 CAL. L. REVISION COMM'N 
REPORTS at B-1 (1957) 

6. Taking Instructions to Jury Room, 1 
CAL. L. REVISION COMM'N REPORTS 
at C-l (1957) 

7. The Dead Man Statute, 1 CAL. L. 
REVISION COMM'N REPORTS at D-l 
(1957) 

8. Rights of Surviving Spouse in 
Property Acquired by Decedent 
While Domiciled Elsewhere, 1 CAL. 
L. REVISION COMM'N REPORTS at E-l 
(1957) 

9. The Marital "For and Against" 
Testimonial Privilege, 1 CAL. L. 
REVISION COMM'N REPORTS at F-l 
(1957) 

10. Suspension of the Absolute Power of 
Alienation, 1 CAL. L. REVISION 
COMM'N REPORTS at G-l (1957); 2 
CAL. L. REVISION COMM'N REPORTS, 
Annual Report for 1959 at 14 (1959) 

Action by Legislature 
Enacted. Cal. Stats. 1955, Chs. 799, 877 

Enacted. Cal. Stats. 1955, Ch. 1183 

Enacted. Cal. Stats. 1957, Ch. 456 

Enacted. Cal. Stats. 1957, Ch. 139 

Enacted. Cal. Stats. 1957, Ch. 540 

Not enacted. But see Cal. Stats. 1975, Ch. 
461, enacting substance of this 
recommendation. 

Not enacted. But recommendation 
accomplished in enactment of Evidence 
Code. See Comment to EYID. CODE 
§ 1261. ' 

Enacted. Cal. Stats. 1957, Ch. 490 

Not enacted. But recommendation 
accomplished in enactment of Evidence 
Code. See Comment to EVID. CODE 
§ 970. 

Enacted. Cal. Stats. 1959, Ch. 470 
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Recommendation 
11. Elimination of Obsolete Provisions in 

Penal Code Sections 1377 and 1378, 1 
CAL. L. REVISION COMM'N REPORTS 
at H-1 (1957) 

12. Judicial Notice of the Law of Foreign 
Countnes, 1 CAL. L. REVISION 
COMM'N REPORTS at 1-1 (1957) 

13. Choice of Law Governing Survival of 
Acbons, 1 CAL. L. REVISION COMM'N 
REPORTS at J-1 (1957) 

14. Effective Date of Order Ruling on a 
Motion for New Trial, 1 CAL. L. 
REVISION COMM'N REPORTS at K-1 
(1957); 2 CAL. L. REVISION COMM'N 
REPORTS, Annual Report for 1959 at 
16 (1959) 

15. Retention of Venue for Convenience 
of WI'tnesses, 1 CAL. L. REVISION 
COMM'N REPORTS at L-1 (1957) 

16. Bringing New Parties Into Civil 
Acbons, 1 CAL. L. REVISION CoMM'N 
REPORTS at M-1 (1957) 

17. Grand Juries, 2 CAL. L. REVISION 
COMM'N REPORTS, Annual Report 
for 1959 at 20 (1959) 

18. Procedure for Appointing Guardians, 
2 CAL. L. REVISION COMM'N 
REPORTS, Annual Report for 1959 at 
21 (1959) 

19. Appointment of Administrator in 
Quiet Title Action, 2 CAL. L. 
REVISION COMM'N REPORTS, Annual 
Report for 1959 at 29 (1959) 

20. Presentation of Claims Against 
Public Entities, 2 CAL. L. REVISION 
COMM'N REPORTS at A-I (1959) 

21. Right of Nonresident Aliens to 
Inherit, 2 CAL. L. REVISION COMM'N 
REpORTS at B-1 (1959); 11 CAL. L. 
REVISION COMM'N REPORTS 421 
(1973) 

22. Mortgages to Secure Future 
Advances, 2 CAL. L. REVISION 
COMM'N REPORTS at C-1 (1959) 

Action by Legislature 
Enacted. Cal. Stats. 1957, Ch. 102 

Enacted. Cal. Stats. 1957, Ch. 249 

No legislation recommended. 

Enacted. Cal. Stats. 1959, Ch. 468 

Not enacted. 

Enacted. Cal. Stats. 1957, Ch. 1498 

Enacted. Cal. Stats. 1959, Ch. 501 

Enacted. Cal. Stats. 1959, Ch. 500 

No legislation recommended. 

Enacted. Cal. Stats. 1959, Chs. 1715, 1724, 
1725, 1726, 17fl1, 1728; CAL. CoNST., Art. 
XI, § 10 (1960) 

Enacted. Cal. Stats. 1974, Ch. 425. 

Enacted. Cal. Stats. 1959, Ch. 528 



LEGISLATIVE ACTION 233 

Recommendation 
23. Doctrine of Worthier Title, 2 CAL. L. 

REVISION COMM'N REPORTS at D-1 
(1959) 

24. Overlapping Provisions of Penal and 
Vehicle Codes Relating to Taking of 
Vehicles and Drunk Driving, 2 CAL. 
L. REVISION COMM'N REPORTS at E-1 
(1959) 

25. Time Within Which Motion for New 
Trial May Be Made, 2 CAL. L. 
REVISION COMM'N REPORTS at F-1 
(1959) 

26. Notice to Shareholders of Sale of 
Corporate A.s:s-ets, 2 CAL. L. REVISION 
COMM'N REPORTS at G-1 (1959) 

'Zl. Evidence in Eminent Domain 
Proceedings, 3 CAL. L. REVISION 
COMM'N REPORTS at A-I (1961) 

28. Taking Posse.s:s-ion and Passage of 
Title in Eminent Domain 
Proceedings, 3 CAL. L. REVISION 
COMM'N REPORTS at B-1 (1961) 

29. Reimbursement for Moving 
Expenses When Property Is 
Acquired for Public Use, 3 CAL. L. 
REVISION COMM'N REPORTS at C-1 
(1961) 

30. Resci.s:s-ion of Contracts, 3 CAL. L. 
REVISION COMM'N REPORTS at D-1 
(1961) 

31. Right to Counsel and Separation of 
Delinquent From Nondelinquent 
Minor InJuvenile Court Proceedings, 
3 CAL. L. REVISION COMM'N 
REPORTS at E-1 (1961) 

32. Survival of Actions, 3 CAL. L. 
REVISION COMM'N REPORTS at F-1 
(1961) 

33. Arbitration, 3 CAL. L. REVISION 
COMM'N REPORTS at G-1 (1961) 

34. Presentation of Claims Against 
Public OHicers and Employees, 3 
CAL. L. REVISION COMM'N REPORTS 
at H-1 (1961) 

2-77062 

Action by Legislature 
Enacted. Cal. Stats. 1959, Ch. 122 

Not enacted. But see Cal. Stats. 1972, Ch. 
92, enacting substance of a portion of 
recommendation relating to drunk 
driving. 

Enacted. Cal. Stats. 1959, Ch. 469 

Not enacted. But see CORP. CODE §§ 1001, 
1002 (effective January 1, 1977) enacting 
substance of recommendation. 

Not enacted. But see EVID. CODE § 810 et 
seq. enacting substance of 
recommendation. 

Enacted. Cal. Stats. 1961, Chs. 1612, 1613 

Not enacted. But see CoVT. CODE § 7260 
et seq. enacting substance of 
recommendation. 

Enacted. Cal. Stats. 1961, Ch. 5B9 

Enacted. Cal. Stats. 1961, Ch. 1616 

Enacted. Cal. Stats. 1961, Ch. 657 

Enacted. Cal. Stats. 1961, Ch. 461 

Not enacted 1961. See recommendation 
to 1963 session (item 39 infra) which was 
enacted. 
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Recommendation 
35. Inter Vivos Marital Property Rights 

in Property Acquired While 
Domiciled Elsewhere, 3 CAL. L. 
REVISION COMM'N REPORTS at 1-1 
(1961) 

36. Notice of Alibi in Criminal Actions, 3 
CAL. L. REVISION COMM'N REPORTS 
at J-1 (1961) 

37. Discovery in Eminent Domain 
Proceedings, 4 CAL. L. REVISION 
COMM'N REPORTS 701 (1963); 8 CAL. 
L. REVISION COMM'N REPORTS 19 
(1967) 

38. Tort Liability of Public Entities and 
Public Employees, 4 CAL. L. 
REVISION COMM'N REPORTS B01 
(1963) 

39. Claims, Actions and Judgments 
Against Public Entities and Public 
Employees, 4 CAL. L. REVISION 
COMM'N REPORTS 1001 (1963) 

40. Insurance Coverage for Public 
Entities and Public Employees, 4 
CAL. L. REVISION COMM'N REPORTS 
1201 (1963) 

41. Defense of Public Employees, 4 CAL. 
L. REVISION COMM'N REPORTS 1301 
(1963) 

42. Liability of Public Entities for 
Ownership and Operation of Motor 
Vehicles, 4 CAL. L. REVISION 
COMM'N REPORTS 1401 (1963); 7 
CAL. L. REVISION COMM'N REPORTS 
401 (1965) 

43. Workmen s Compensation Benefits 
for Persons Assisting Law 
Enforcement or Fire Control OHicer, 
4 CAL. L. REVISION COMM'N 
REPORTS 1501 (1963) 

44. Sovereign Immunity-Amendments 
and Repeals of Inconsistent Statutes, 
4 CAL. L. REVISION COMM'N 
REPORTS 1601 (1963) 

45. Evidence Code, 7 CAL. L. REVISION 
COMM'N REPORTS 1 (1965) 

Action by Legislature 
Enacted. Cal. Stats. 1961, Ch. 636 

Not enacted. 

Enacted. Cal. Stats. 1967, Ch. 1104 

Enacted. Cal. Stats. 1963, Ch. 1681 

Enacted. Cal. Stats. 1963, Ch. 1715 

Enacted. Cal. Stats. 1963, Ch. 1682 

Enacted. Cal. Stats. 1963, Ch. 1683 

Enacted. Cal. Stats. 1965, Ch. 1527 

Enacted. Cal. Stats. 1963, Ch. 1684 

Enacted. Cal. Stats. 1963, Chs. 1685, 1686, 
2029 

Enacted. Cal. Stats. 1965, Ch. 299 
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Recommendation 
46. Claims and Actions Against Public 

Entities and Public Employees, 7 
CAL. L. REVISION COMM'N REPORTS 
401 (1965) 

47. Evidence Code Revisions, 8 CAL. L. 
REVISION COMM'N REPORTS 101 
(1967) 

48. Evidence-Agricultural Code Revi
sions, 8 CAL. L. REVISION COMM'N 
REPORTS 201 (1967) 

49. Evidence-Commercial Code Revi
sions, 8 CAL. L. REVISION COMM'N 
REPORTS 301 (1967) 

50. Whether Damage for Personal IrYury 
to a Married Person Should Be 
Separate or Community Property, 8 
CAL. L. REVISION COMM'N REPORTS 
401 (1967); 8 CAL. L. REVISION 
COMM'N REPORTS 1385 (1967) 

51. Vehicle Code Section 17150 and 
Related Sections, 8 CAL. L. REVISION 
COMM'N REPORTS 501 (1967) 

52. Additur, 8 CAL. L. REVISION COMM'N 
REPORTS 601 (1967) 

53. Abandonment or Termination of a 
Lease, 8 CAL. L. REVISION COMM'N 
REPORTS 701 (1967); 9 CAL. L. 
REVISION COMM'N REPORTS 401 
(1969); 9 CAL. L. REVISION COMM'N 
REPORTS 153 (1969) 

54. Good Faith Improver of Land 
Owned by Another, 8 CAL. L. 
REVISION COMM'N REPORTS 801 
(1967); 8 CAL. L. REVISION COMM'N 
REPORTS 1373 (1967) 

55. Suit By or Against an Unincorporated 
Association, 8 CAL. L. REVISION 
COMM'N REPORTS 901 (1967) 

56. Escheat, 8 CAL. L. REVISION COMM'N 
REPORTS 1001 (1967) 

57. Recovery ofCondemnees Expenses 
on Abandonment of an Eminent 
Domain Proceeding, 8 CAL. L. 
REVISION COMM'N REPORTS 1361 
(1967) 

Action by Legislature 
Enacted. Cal. Stats. 1965, Ch. 653 

Enacted in part. Cal. Stats. 1967, Ch. 650. 
Balance enacted. Cal. Stats. 1970, Ch. 69 

Enacted. Cal. Stats. 1967, Ch. 262 

Enacted. Cal. Stats. 1967, Ch. 703 

Enacted. Cal. Stats. 1968, Cbs. 457, 458 

Enacted. Cal. Stats. 1967, Ch. 702 

Enacted. Cal. Stats. 1967, Ch. 72 

Enacted. Cal. Stats. 1970, Ch. 89 

Enacted. Cal. Stats. 1968, Ch. 150 

Enacted. Cal. Stats. 1967, Ch. 1324 

Enacted. Cal. Stats. 1968, Cbs. 247, 356 

Enacted. Cal. Stats. 1968, Ch. 133 
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Recommendation 
58. Service of Process on Unincorporated 

Associations, 8 CAL. L. REVISION 
COMM'N REPORTS 1403 (1967) 

59. Sovereign Immunity-Statute of 
Limitations, 9 CAL. L. REVISION 
COMM'N REPORTS 49 (1969); 9 CAL. 
L. REVISION COMM'N REPORTS 175 
(1969) 

60. Additur and Remittitur, 9 CAL. L. 
REVISION COMM'N REPORTS 63 
(1969) 

61. Fictitious Business Names, 9 CAL. L. 
REVISION COMM'N REPORTS 71 
(1969) 

62. Quasi-Community Property, 9 CAL. 
L. REVISION COMM'N REPORTS 113 
(1969) 

63. Arbitration of Just Compensation, 9 
CAL. L. REVISION COMM'N REPORTS 
123 (1969) 

64. Revisions of Evidence Code, 9 CAL. 
L. REVISION COMM'N REPORTS 137 
(1969) 

65. Mutuality of Remedies in Suits for 
Specific Performance, 9 CAL. L. 
REVISION COMM'N REPORTS 201 
(1969) 

66. Powers of Appointment, 9 CAL. L. 
REVISION COMM'N REPORTS 301 
(1969) 

67. Evidence Code-Revisions of 
Privileges Article, 9 CAL. L. REVISION 
COMM'N REPORTS SOl (1969) 

68. Fictitious Business Names, 9 CAL. L. 
REVISION COMM'N REPORTS 601 
(1969) 

69. Representations as to the Credit of 
Third Persons and the Statute of 
Frauds, 9 CAL. L. REVISION COMM'N 
REPORTS 701 (1969) 

70. Revisions of Governmental Liability 
Act, 9 CAL. L. REVISION COMM'N 
REPORTS 801 (1969) 

Action by Legislature 
Enacted. Cal. Stats. 1968, Ch. 132 

Enacted. Cal. Stats. 1970, Ch. 104 

Enacted. Cal. Stats. 1969, Ch. 115 

Enacted. Cal. Stats. 1969, Ch. 114 

Enacted. Cal. Stats. 1970, Ch. 312 

Enacted. Cal. Stats. 1970, Ch. 417 

Enacted in part. Cal. Stats. 1970, Ch. 69. 
See also Cal. Stats. 1970, Chs. 1396, 1397 

Enacted. Cal. Stats. 1969, Ch. 156 

Enacted. Cal. Stats. 1969, Chs. 113, 155 

Vetoed. But see Cal. Stats. 1970, Chs. 
1396,1397 

Enacted. Cal. Stats. 1970, Ch. 618 

Enacted. Cal. Stats. 1970, Ch. 720 

Enacted in part. Cal. Stats. 1970, Chs. 662, 
1099 
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Recommendation 
71. "Vesting" of Interests Under Rule 

Against Perpetuities, 9 CAL. L. 
REVISION COMM'N REPORTS 901 
(1969) 

72. Counterclaims and Cross-Com
plaints, Joinder of Causes of Action, 
and Related Provisions, 10 CAL. L. 
REVISION COMM'N REPORTS 501 
(1971) 

73. Wage Garnishment and Related 
Matters, 10 CAL. L. REVISION 
COMM'N REPORTS 701 (1971); 11 
CAL. L. REVISION COMM'N REPORTS 
101 (1973); 12 CAL. L. REVISION 
COMM'N REPORTS 901 (1974); 13 
CAL. L. REVISION COMM'N REPORTS 
601 (1976); 13 CAL. L. REVISION 
COMM'N REPORTS 1703 (1976) 

74. Proof of Foreign Ollicial Records, 10 
CAL. L. REVISION COMM'N REPORTS 
1022 (1971) 

75. Inverse Condemnation-Insurance 
Coverage, 10 CAL. L. REVISION 
COMM'N REPORTS lOSl (1971) 

76. Discharge From Employment 
Because of Wage Garnishment, 10 
CAL. L. REVISION COMM'N REPORTS 
1147 (1971) 

77. Civil Arrest, 11 CAL. L. REVISION 
COMM'N REPORTS 1 (1973) 

78. Claim and Delivery Statute, 11 CAL. 
L. REVISION COMM'N REPORTS 301 
(1973) 

79. Unclaimed Property, 11 CAL. L. 
REVISION COMM'N REPORTS 401 
(1973); 12 CAL. L. REVISION COMM'N 
REPORTS 609 (1974) 

BO. Enforcement of Sister State Money 
Judgments, 11 CAL. L. REVISION 
COMM'N REPORTS 451 (1973) 

81. Prejudgment Attachment, 11 CAL. L. 
REVISION COMM'N REPORTS 701 
(1973) 

82. Landlord-Tenant Relations, 11 CAL. 
L. REVISION COMM'N REPORTS 951 
(1973) 

Action by Legislature 
Enacted. Cal. Stats. 1970, Ch. 45 

Enacted. Cal. Stats. 1971, Chs. 244, ~. 
See also Cal. Stats. 1973, Ch. 828 

Enacted in part. Cal. Stats. 1978, Ch. 1133 

Enacted. Cal. Stats. 1970, Ch. 41 

Enacted. Cal. Stats. 1971, Ch. 140 

Enacted. Cal. Stats. 1971, Ch. 1007 

Enacted. Cal. Stats. 1973, Ch. 20 

Enacted. Cal. Stats. 1973, Ch. 526 

Proposed resolution enacted. Cal. Stats. 
1973, Res. Ch. 76. Legislation enacted. 
Cal. Stats. 1975, Ch. 25. 

Enacted. Cal. Stats. 1974, Ch. 211 

Enacted. Cal. Stats. 1974, Ch. 1516. See 
also Cal. Stats. 1975, Ch. 200. 

Enacted. Cal. Stats. 1974, Chs. 331, 332 
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Recommendation 
83. Pleading (technical change), 11 CAL. 

L. REVISION COMM'N REPORTS 1024 
(1973) 

84. Evidence-Judicial Notice (technical 
change) , 11 CAL. L. REVISION 
COMM'N REPORTS 1025 (1973) 

85. Evidence-"Criminal Conduct" 
Exception, 11 CAL. L. REVISION 
COMM'N REPORTS 1147 (1973) 

86. Erroneously Compelled Disclosure of 
Privileged Information, 11 CAL. L. 
REVISION COMM'N REPORTS 1163 
(1973) 

ffT. Liquidated Damages, 11 CAL. L. 
REVISION COMM'N REPORTS 1201 
(1973); 13 CAL. L. REVISION COMM'N 
REPORTS 2139 (1976); 13 CAL. L. 
REVISION COMM'N REPORTS 1735 
(1976) 

88. PaymentofJudgrnentsAgainst Local 
Public Entities, 12 CAL. L. REVISION 
COMM'N REPORTS 575 (1974) 

89. View by Trier of Fact in a Civil Case, 
12 CAL. L. REVISION COMM'N 
REPORTS 587 (1974) 

90. Good Cause Exception to the 
Physician-Patient Privilege, 12 CAL. 
L. REVISION COMM'N REPORTS 601 
(1974) 

91. Improvement Acts, 12 CAL. L. 
REVISION COMM'N REPORTS 1001 
(1974) 

92. The Eminent Domain Law, 12 CAL 
L. REVISION COMM'N REPORTS 1601 
(1974) 

93. Eminent Domain-Conformmg 
Changes in Special District Statutes, 
12 CAL. L. REVISION COMM'N 
REPORTS 1101 (1974); 12 CAL. L. 
REVISION COMM'N REPORTS 2004 
(1974) 

94. Oral Modification of Written 
Contracts, 13 CAL. L. REVISION 
CoMM'N REPORTS 301 (1976); 13 
CAL. L. REVISION COMM'N REPORTS 
2129 (1976) 

Action by Legislature 
Enacted. Cal. Stats. 1972, Ch. 73 

Enacted. Cal. Stats. 1972, Ch. 764 

Not enacted 1974. See recommendation 
to 1975 session (item 90 infra) which was 
enacted. 

Enacted. Cal. Stats. 1974, Ch. 227 

Enacted. Cal. Stats. 1977, Ch. 198 

Enacted. Cal. Stats. 1975, Ch. 285 

Enacted. Cal. Stats. 1975, Ch. 301 

Enacted. Cal. Stats. 1975, Ch. 318 

Enacted. Cal. Stats. 1974, Ch. 426 

Enacted. Cal. Stats. 1975, Chs. 1239, 1240, 
1275 

Enacted. Cal. Stats. 1975, Cbs. 581,582,584, 
585,586,587,1176,1276 

Enacted. Cal. Stats. 1975, Ch. 7; Cal. Stats. 
1976, Ch. 109. 
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Recommendation 
95. Partition of Real and Personal 

Property, 13 CAL. L. REVISION 
COMM'N REPORTS 401 (1976) 

96. Revision of the Attachment Law, 13 
CAL. L. REVISION COMM'N REPORTS 
801 (1976) 

flT. Undertakings for Costs, 13 CAL. L. 
REVISION COMM'N REPORTS 901 
(lflT6) 

98. Admissibility of Copies of Business 
Records in Evidence, 13 CAL. L. 
REVISION COMM'N REPORTS 2051 
(1976) 

99. Turnover Orders Under the Claim 
and Delivery Law, 13 CAL. L. 
REVISION COMM'N REPORTS 2079 
(lflT6) 

100. Relocation Assistance by Private 
Condemnors, 13 CAL. L. REVISION 
COMM'N REPORTS 2085 (lflT6) 

101. Condemnation for Byroads and 
Utility Easements, 13 CAL. L. 
REVISION COMM'N REPORTS 2091 
(lflT6) 

102. Transfer of Out-oE-State Trusts to 
California, 13 CAL. L. REVISION 
COMM'N REPORTS 2101 (1976) 

103. Admissibility of Duplicates in 
Evidence, 13 CAL. L. REVISION 
COMM'N REPORTS 2115 (lflT6) 

104. Service of Process on Unincorporat
ed Associations, 13 CAL. L. REVISION 
COMM'N REPORTS 1657 (lflT6) 

lOS. Sister State Money Judgments, 13 
CAL. L. REVISION COMM'N REPORTS 
1669 (1976) 

106. Damages in Action for Breach of 
Lease, 13 CAL. L. REVISION COMM'N 
REPORTS 1679 (lflT6) 

107. Nonprofit Corporation Law, 13 CAL. 
L. REVISION COMM'N REPORTS, 
2201 (1976) 

Action by Legislature 
Enacted. Cal. Stats. 1976, Ch. 73 

Enacted. Cal. Stats. 1976, Ch. 437 

Not enacted 1flT6. But see 
recommendation to IflT9 session (item 
118 infra). 

Not enacted. 

Enacted. Cal. Stats. 1flT6, Ch. 145 

Enacted. Cal. Stats. 1flT6, Ch. 143 

Enacted in part (utility easements). Cal. 
Stats. IflT6, Ch. 994 

Enacted. Cal. Stats. 1flT6, Ch. 144 

Not enacted. But see Cal. Stats. 1m, Ch. 
708, enacting substance of recommenda
tion in modified form. 

Enacted. Cal. Stats. 1flT6, Ch. 888 

Enacted. Cal. Stats. 1m, Ch. 232 

Enacted. Cal. Stats. 1m, Ch. 49 

Not enacted. Legislation on this subject, 
not recommended by the Commission, 
was enacted in 1flT8. 
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Recommendation 
lOS. Use of Keepers Pursuant to Writs of 

Execuhon, 14 CAL. L. REVISION 
COMM'N REPORTS 49 (1978) 

Action by Legislature 
Enacted. Cal. Stats. 1977, Ch. 155 

109. Attachment Law-ElTect of Bank- Enacted. Cal. Stats. 1977, Ch. 499 
ruptcy Proceedings; ElTect of Gen-
eral Assignments for the Benefit of 
Creditors, 14 CAL. L. REVISION 
COMM'N REPORTS 61 (1978) 

110. Review of Resolution of Necessity Enacted. Cal. Stat. 1978, Ch. 286 
by Writ of Mandate, 14 CAL. L. 
REVISION COMM'N REPORTS 83 
(1978) 

111. Use of Court Commissioners Under Enacted. Cal. Stats. 1978, Ch. 151 
the Attachment Law, 14 CAL. L. 
REVISION COMM'N REPORTS 93 
(1978) 

112. Evidence of Market Value of 
Property, 14 CAL. L. REVISION 
COMM'N REPORTS 105 (1978) 

113. Psychotherapist-Patient Privilege, 
14 CAL. L. REVISION COMM'N 
REPORTS 127 (1978) 

114. Parol Evidence Rule, 14 CAL. L. 
REVISION COMM'N REPORTS 143 
(1978) 

115. Powers of Appointment, (technical 
changes), 14 CAL. L. REVISION 
COMM'N REPORTS (1978) 

116. Attachment Law-Unlawful De
tainer Proceedings; Bond for Levy 
on Joint Deposit Account or Safe 
Deposit Box; Definition of "Chose in 
Action," (February 1978) (Pub
lished as Appendix II to this Report) 

117. Ad Valorem Property Taxes in 
Eminent Domain Proceedings, 
(September 1978) (Published as 
Appendix VII to this Report) 

118. Security for Costs, (October 1978) 
(Published as Appendix VIII to this 
Report) 

119. Guardianship-Conservatorship 
Law, 14 CAL. L. REVISION COMM'N 
REPORTS 501 (1978) 

Enacted in part. Cal. Stats. 1978, Ch. 294 

Vetoed 1978. 

Enacted. Cal. Stats. 1978, Ch. 150 

Enacted. Cal. Stats. 1978, Ch. 266 

Enacted. Cal. Stats. 1978, Ch. 273 

Recommendation to be submitted to 1979 
legislative session. 

Recommendation to be submitted to 1979 
legislative session. 

Recommendation to be submitted to 1979 
legislative session. 
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February 10, 1978 

To: THE HONORABLE EDMUND G. BROWN JR. 
Governor of California and 
THE LEGISLATURE OF CALIFORNIA 

The California Law Revision Commission was directed by 
Resolution Chapter 27 of the Statutes of 1972 to study the subject 
of creditors' remedies, including prejudgment attachment. The 
Attachment Law was enacted upon Commission 
recommendation in 1974. 1974 Cal. Stats., Ch. 1516. The 
Commission has continued to review the experience under the 
Attachment Law. 

This recommendation proposes revisions in the Attachment 
Law with respect to unlawful detainer proceedings, the bond 
required for levy on a joint deposit account or safe deposit box, 
and the definition of "chose in action." 

(243) 

Respectfully submitted, 

HOWARD R. WILLIAMS 
Chairman 





RECOMMENDATION 

relating to 

TECHNICAL REVISIONS IN THE 
ATTACHMENT LAW 

Introduction 
Upon recommendation of the Law Revision Commission, 

the Attachment Law (Code of Civil Procedure Sections 
481.010 to 492Jl9O) was enacted in 19741 and was 
substantially amended in 1976.2 As a result of a continuing 
review,3 the Commission has concluded that a few 
additional revisions are needed. These revisions are 
discussed below. 

_ Amount of Attachment in Unlawful Detainer Proceeding 
The Attachment Law does not contain a specific 

provision concerning the amount for which an attachment 
may be issued in a proceeding for unlawful detainer of 
business premises· where there is an incidental claim for 
nonpayment of rene I~ ~ _!!n.l_a\\lf!ll <i~~ainer proceeding, 
I 1974 Cal. Stats., Ch. 1516. See Recommendation Relating to Prejudgment Attachment, 

11 Cal. L. Revision Comm'n Reports 701, 721 (1973). See also Report of Senate 
Committee on Judiciary on Assembly Bill 2948, Senate J. 13010 (August 21, 1974). 

2 1976 Cal. Stats., Ch. 437. See Recommendation Relating to Revision of the Attachment 
Law, 13 Cal. L. Revision Comm'n Reports 801 (1976). See also Report of Senate 
Committee on Judiciary on Assembly Bill2B64, Senate J. 11113 (April 22, 1976). For 
another recently enacted Commission recommended statute, see 1977 Cal. Stats., Ch. 
499. See also Recommendation Relating to Attachment Law-EHect of Bankruptcy 
Proceedings; EHect of General Assignments for Benefit of Creditors, 14 Cal. L. 
Revision Comm'n Reports 61 (1978). For a recommendation submitted to 1978 
legislative session, see Recommendation Relating to Use of Court Commissioners 
Under the Attachment Law, 14 Cal. L. Revision Comm'n Reports 93 (1978). 

3 The Commission reviews the judicial decisions under the Attachment Law and studies 
possible defects in the statute that are brought to its attention by judges, lawyers, and 
others. 

4 Attachment is not available where the defendant is an individual unless the claim arises 
out of the conduct by the individual of a trade, business, or profession. An attachment 
may not be issued on a claim against an individual which is based on a lease of 
property where the property leased was used by the individual primarily for 
personal, family, or household purposes. See Code Civ. Proc. § 483.010. 

5 Under former Code of Civil Procedure Section 537, subd. 4 (held unconstitutional in 
Damazo v. MacIntyre, 26 Cal. App.3d 18, 102 Cal. Rptr. 609 (1972), on the basis of 
Randone v. Appellate Dep't, 5 Cal.3d 536, 488 P.2d 13,96 Cal. Rptr. 709 (1971)), a 
writ of attachment could be issued in an unlawful detainer proceeding by the clerk 

(245 ) 
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unpaid rent and damages may be awarded up to the date 
of judgment,6 but damages accruing after judgment are not 
recoverable.7 The amount included in the judgment for 
unpaid rent or damages from the time of filing the 
complaint until the date of judgment may be substantial 
since, in a commercial case, there may be a six-month delay 
from the time of filing the complaint until the entry of 
judgment if the proceeding is contested. 8 Yet, it is unclear 
whether the attachment may include an amount for the 
unpaid rent or damages for the period between the time of 
filing the complaint and entry of judgment or whether the 
attachment must be restricted to the amount of the unpaid 
rent due at the time of filing the complaint. 

The lessor in an unlawful detainer proceeding is in a 
different position from most other creditors. In the usual 
case, a creditor can cease to extend credit to the debtor and 
can obtain an attachment for the full amount of the 
unsecured outstanding debt. The lessor, however, cannot 
avoid continuing to extend credit for the lessee's continued 
occupancy of the premises; despite the default in the 
payment of the rent, the lessee may occupy the premises 
until such time as the lessee choo_s~~ t~ give up possession 

based upon an affidavit. The amount for which the writ was issued was the amount 
of "rent actually due and payable ... for the premises sought to be recovered" as 
shown in the verified complaint. This provision was superseded by Code of Civil 
Procedure Section 483.010, which authorizes attachment in an action "based upon a~
contract." The official Comment to Section 483.010 states in part: "it should be noted 
that the term 'contract' ... includes a lease of either real or personal property." See 
also R. Johnson &: M. Moskovitz, 7 California Real Estate Law &: Practice f 210.51 
(1977), and California Legislative Counsel Opinion #16229, Oct. 14, 1977 (on file in 
office of California Law Revision Commission) (attachment available in unlawful 
detainer proceeding). 

6 Flournoy v. Everett, 51 Cal. App. 406, 408,196 P. 916, 917 (1921). See also Garfinkle v. 
Montgomery, 113 Cal. App.2d 149, 153,248 P.2d 52, 55 (1952); M. Moskovitz, P. 
Honigsberg, &: D. Finkelstein, California Eviction Defense Manual f 13.33, at 125 
(1971). 

7 Eg., Cavanaugh v. High, 182 Cal. App.2d 714, 7~23, 6 Cal. Rptr. 525,530-31 (1960); 
Roberts v. Redlich, 111 Cal. App.2d 566, 569-70, 244 P.2d 933, 935 (1952). However, 
if the lessor brings an unlawful detainer proceeding and possession of the property 
is no longer in issue because possession of the property has been delivered to the 
lessor before trial or, if there is no trial, before judgment is entered, the case becomes 
an ordinary civil action in which the lessor may recover all the damages to which the 
lessor is entitled upon compliance with Civil Code Section 1952.3. 

8 The time, of course, varies with the particular area of the state. However, the 
Commission is advised that, where commercial premises are involved, there is a 
delay of approximately six months in bringing contested unlawful detainer cases to 
trial in Los Angeles County. 
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or is forced out after the unlawful detainer triaL To provide 
a limited remedy to the lessor in this situation, the 
Commission recommends that the court be authorized, in 
its discretion, to include an additional amount in an 
attachment in an unlawful detainer proceeding to cover the 
use and occupancy of the premises by the lessee during the 
period from the time the complaint is filed until the 
estimated time of judgment or such earlier time as 
possession has been delivered to the lessor. This additional 
amount for the estimated period should be computed using 
the rental rate provided in the lease.9 

A lease of commercial property ordinarily will require 
-that the lessee provide a deposit to secure the performance 

of the lessee's obligations under the lease. To clarify the 
effect such a deposit has on the amount to be secured by an 
attachment in an unlawful detainer: proceeding, the 
Commission recommends that the amount of the deposit be 
subtracted in determining the amount to be secured by the 
attachment if the deposit secures only the payment of the 
rent. However, the amount of the deposit should not be 
subtracted if the deposit also secures the performance of 
other obligations under the lease. This is because the entire 
amount of the deposit may be required, for example, to 
cover repairs and cleaning of the premises when they are 
restored to the lessor. 

Undertaking for Levy on Joint Bank Account or Safe 
Deposit Box 

Where a plaintiff seeks to attach a deposit account or safe 
deposit box not standing solely in the name of the 
defendant, Section 489.240 of the Code of Civil Procedure 
requires that the plaintiff furnish an undertaking in twice 
the amount of the claim. Basing the amount of the 
undertaking on the "amount of the claim" may result in an 
undertaking that bears no relationship to the possible harm 
against which the undertaking is intended to protect. For 

9 Computation of the amount on this basis would satisfy the purpose of the requirement 
of Code of Civil Procedure Section 483.010 that the amount of the claim be in a "fixed 
or readily ascertainable amount." 
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example, if a plaintiff with a $50,000 claim wishes to attach 
a $2,000 deposit account, Section 489.240 requires that an 
undertaking for $100,000 be furnished. 

Chapter 42 of the 1977 Statutes amended Code of Civil 
Procedure Section 682a to correct this defect in case of a 
levy of execution on a deposit account or safe deposit box 
not standing solely in the name of the debtor. Under the 
1977 amendment, the creditor is required to furnish a bond 
in the lesser of twice the amount of the judgment or twice 
the amount sought to be levied upon. The Legislature failed 
to make a comparable amendment to Section 489.240 to 
correct the same defect in case of an attachment. The 
Commission recommends that Section 489.240 be amended 
to make it consistent with the 1977 amendment to Section 
682a. 

Definition of "Chose in Action" 
Section 481.050 of the Code of Civil Procedure, defining 

"chose in action," should be amended to delete the 
reference to an interest in or claim under an insurance 
policy. This deletion would be consistent with the deletion 
in 197410 of comparable language from the definition of 
"general intangibles" in Commercial Code Section 9106. 
More important, the deletion would eliminate language 
that may cause confusion and would conform the section to 
the case law.ll 

Proposed Legislation 
The Commission's recommendation would be 

effectuated by enactment of the following measure: 

An act to amend Sections 481.050 and 489.240 of, and to 
add Section 483.020 to, the Code of Civil Procedure, relating 
to attachment. 

10 1974 Cal. Stats., Ch. sm, § 11 (operative January 1, 1976). 
11 Elimination of this language will conform to the holding in Hoteles Camino Real, S.A. 

v. Superior Court, 70 Cal. App.3d 367, 138 Cal. Rptr. 809 (1977) (contingent obligation 
of an insurer to indemnify and defend not a basis for quasi in rem jurisdiction). See 
also Javorek v. Superior Court, 17 Cal.3d 629, 552 P.2d 728,131 Cal. Rptr. 768 (1976) 
(consistent decision interpreting interim attachment statute). The deleted language 
in unnecessary to cover, for example, a right to payment under an insurance policy 
when the other requirements of Section 481.050 are met. 
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The people of the State of California do enact as follows: 

§ 481.050 (amended). "Chose in action" defined 
SECTION 1. Section 481.050 of the Code of Civil 

Procedure is amended to read: 
481.050. "Chose in action" means any right to payment 

which arises out of the conduct of any trade, business, or 
profession and which (a) is not conditioned upon further 
performance by the defendant or upon any event other 
than the passage of time, (b) is not an account receivable, 
(c) is not a deposit account, and (d) is not evidenced by a 
negotiable instrument, security, chattel paper, or 
judgment. The term includes ftft ift~epes~ ill M ft eIftim tHlaep 
ftft iftsuPftftee J>eliey ftftEl a right to payment on a 
nonnegotiable instrument which is otherwise negotiable 
within Division 3 (commencing with Section 3101) of the 
Commercial Code but which is not payable to order or to 
bearer. 

Comment. Section 481.050 is amended to delete the 
reference to an interest in or claim under an insurance policy. 
This deletion is consistent with the deletion of comparable 
language from the definition of "general intangibles" in 
Commercial Code Section 9106 by 1974 Cal. Stats., Ch. 997, § 11 
(operative January 1, 1976). 

The language deleted from Section 481.050 is unnecessary to 
cover, for example, a right to payment under an insurance policy 
where the other requirements of Section 481.050 are satisfied. 
The elimination of this language will, however, eliminate 
possible confusion and will conform to the holding in Hoteles 
Camino Real, S.A. v. Superior Court, 70 Cal. App.3d 367, 138 Cal. 
Rptr. 809 (1977) (contingent obligation of an insurer to 
indemnify and defend not a basis for quasi in rem jurisdiction). 
ClJavorek v. Superior Court, 17 Cal.3d 629, 552 P.2d 728,131 Cal. 
Rptr. 768 (1976) (consistent decision interpreting interim 
attachment statute). 

§ 483.020 (added). Attachment in unlawful detainer 
proceeding 

SEC. 2. Section 483.020 is added to the Code of Civil 
Procedure, to read: 

483.020. (a) Subject to subdivision (d), the amount to 
be secured by the attachment in an unlawful detainer 
proceeding is the sum of the following: 
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(1) The amount of the rent due and unpaid as of the date 
of filing the complaint in the unlawful detainer proceeding. 

(2) Any additional amount included by the court under 
subdivision (c). 

(3) Any additional amount included by the court under 
Section 482.110. 

(b) In an unlawful detainer proceeding, the plaintiffs 
application for a right to attach order and a writ of 
attachment pursuant to this title may include (in addition 
to the rent due and unpaid as of the date of the filing of the 
complaint and any additional estimated amount authorized 
by Section 482.110) an amount equal to the rent for the 
period from the date the complaint is filed until the 
estimated date of judgment or such earlier estimated date 
as possession has been or is likely to be delivered to the 
plaintiff, such amount to be computed at the rate provided 
in the lease. 

(c) The amount to be secured by the attachment in the 
unlawful detainer proceeding may, in the discretion of the 
court, include an additional amount equal to the amount of 
rent for the period from the date the complaint is filed until 
the estimated date of judgment or such earlier estimated 
date as possession has been or is likely to be delivered to the 
plaintiff, such amount to be computed at the rate provided 
in the lease. 

(d) Notwithstanding subdivision (b) of Section 483.010, 
an attachment may be issued in an unlawful detainer 
proceeding where the plaintiff has received a payment or 
holds a deposit to secure the payment of rent or the 
perfor:~ance of other obligations under the lease. If the 
payment or deposit secures only the payment of rent, the 
amount of the payment or deposit shall be subtracted in 
determining the amount to be secured by the attachment. 
If the payment or deposit secures the payment of rent and 
the performance of other obligations under the lease or 
secures only the performance of other obligations under 
the lease, the amount of the payment or deposit shall not 
be subtracted in determining the amount to be secured by 
the attachment. 

Comment. Section 483.020 makes clear that, upon the 
plaintiffs application therefor, the "amount to be secured by the 
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attachment" in an unlawful detainer proceeding may include, in 
the court's discretion, an amount for the use and occupation of 
the premises by the defendant during the period from the time 
the complaint is filed until either the time of judgment or such 
earlier time as possession has been or is likely to be delivered to 
the plaintiff. One factor the court should consider in deciding 
whether to allow the additional amount is the likelihood that the 
unlawful detainer proceeding will be contested. There may be a 
considerable delay in bringing the unlawful detainer proceeding 
to trial if it is contested. In this case, there may be a greater need 
for attachment to include an additional amount to cover rent 
accruing after the complaint is filed. It should be noted that 
attachment is permitted only where the premises were leased for 
trade, business, or professional purposes. See Section 483.010. 

The amount authorized under subdivision (C) of Section 
483.020 is in addition to (1) the amount in which the attachment 
would otherwise issue (unpaid rent due and owing at the time 
of the filing of the complaint) and (2) the additional amount for 
costs and attorney's fees that the court may authorize under 
Section 482.110. 

Subdivision (d) makes clear that the amount of a deposit (such 
as a deposit described in Civil Code Section 1950.7) held by the 
plaintiff solely to secure the payment of rent is to be subtracted 
in determining the amount to be secured by the attachment. 
However, the amount of the deposit is not subtracted in 
determining the amount to be secured by the attachment where, 
for example, the deposit is to secure both the payment of rent 
and the repair and cleaning of the premises upon termination of 
the tenancy. Under former law, it was held that a deposit in 
connection with a lease of real property was not "security" such 
as to preclude an attachment under former Section 537(4), 
superseded by Section 483.010 (b). See Garfinkle v. Montgomery, 
113 Cal. App.2d 149, 155-57, 248 P.2d 52, 56-57 (1952). 

§ 489.240 (amended). Deposit account, or contents of 
safe deposit box, not wholly in name of defendant 

SEC. 3. Section 489.240 of the Code of Civil Procedure 
is amended to read: 

489.240. (a) In addition to any other provision of law, 
the provisions of this section shall be complied with where 
any of the following personal property is sought to be 
attached: 

(1) A deposit account, or interest therein, not standing 
in the name of the defendant alone. 
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(2) Property in a safe-deposit vault or box maintained by 
a bank, trust company, savings and loan association, or other 
corporation authorized and empowered to conduct a 
safe-deposit business and rented by it to a person other 
than a defendant. 

(b) The amount of an undertaking filed to obtain a writ 
of attachment of property described in subdivision (a) shall 
be an amount not less than twice the amount sought to be 
'recovered by the plaintiff in the action in which the writ is 
sought or, if a lesser amount is sought to be levied upon, not 
less than twice the lesser amount The undertaking shall 
secure the payment of any recovery for' wrongful 
attachment by any person, other than the defendant whose 
interest is sought to be attached, rightfully entitled to such 
property (which person need not be named specifically in 
the undertaking but may be referred to generally in the 
same manner as in this sentence). 

(c) Objections to the undertaking may be made by any 
person claiming to be the rightful owner of the property 
sought to be levied upon. 

Comment. Subdivision (b) of Section 489.240 is amended to 
permit the plaintiff to furnish an undertaking in twice the 
amount sought to be levied upon rather than twice the amount 
of the claim. This provision is consistent with Section 682a, as 
amended by 1977 Cal. Stats., Ch. 42, § 1, applicable to levies of 
execution. 
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REPORT OF SENATE COMMITTEE ON JUDICIARY 
ON ASSEMBLY BILL 2230 

[Extract from Senate Journal for June 8,1978 (1977-78 Regular Session).] 

REPORT OF SENATE COMMITTEE ON JUDICIARY 
ON ASSEMBLY BILL 2230 

In.order fo indicate mQre fuDy its intent with respect to Assembly 
Bill aao, the Senate Committee on Judiciary makeS the fonowing 
report: . 

Assembly Bill 2230 was .. introduced . to effectuate the 
RecommeiNJation of the CsIifomia Law Revision Commisidon 
Relating to Review of Resolution of Necessity by Writ of MlIIldate, . 
14 Cal. L Revision Comm'n Reports 83 (1978). The revised comment 
set out below reflects the intent of. the Senate Committee on 
Judiciary in approving .. Assembly Bill 2230. 

Code of Civil Procedure IIM6.M5 (lU1JelJded) 
Comment Subdivision (41) (1) Is added to Section 1245.255 to 

make clear that ordinary martdairius (Section 1(83) is an appropriate 
remedy . for the owner of property described in a resolution of 
necessity to challenge the validity of the resolution of necessity. See 
WUzen v. Board ofSu~rvison, 101 CaL 13. 21, asP. 333,355 (1894); 
Wilson v. Hidden Valley Mun. Water Dist., 256 Cat App.2d 271, 
278-81.63 Cal. Rptr. 889, 893-93. (1961). See also Section 1230.040 
(rules of practice in· eminent . domain a.&~)' Under 
subdiVisiOn. (a) (1), the writ of mandate is av' e prior to the time 
the eminent domain proceeding is commenced. Thereafter, the· 
validity of the resolution may be attacked. in the eminent domain 
proceeding itself. Subdivision (a)(2)~ See Section 1?s).370(a) (no 
valid resolution of necessity as ground for objection to, right to take) , 
In the case of a writ of man<late action· pending at the ·tiine. of 
~encement of the eminent domain pr~g; the writ action 
may be ~ted· to completion only if the interest of justice so 
requires. The court might, for example, determine that the Writ of 
mandate action may be prosecuted to completion in die interest of 
justice where the matter bad been heard in the' writ of mandate 
action arid the court bad concluded the resolution/was invalid and a 
judgment to this efl"ectwas being pre~ when the eminent 
domain pro.ceediitg was commenced. Judicial review of ·the 
resolution or necessity by ordinary mandamus on the ground of abuse 
of discretion is limited. to an examination of the proceedings to 
determine whether adoption of the resolution by the governing body 
of the PUblic' entity has· been arbitrary, capricioUS, or entirely lacking 
in evidentiary support, and whether the governing body has fRiled 
to fonow the procedure and give the notice required ~y law. See Pitts 
v. Perluss, 58 Cal.2d 824, 833, m P.!d 83, 88, 27 Cal. Rptr. 19, 24 
(1962); Brock v. Superior Court, 109 CaL App.2d 394 •. 605, 241 P.2d 
283, 290 (1932). . 

(253 ) 
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Subdi~on(a) does not pu~rt to prescribe the exclusive means 
1>Y which the validity of il resolution of necessity may be challenged. 
The validity of the· resolution maybe subject to review under 
principles of law otherwise appUcable. sUch as (in appropriate cases) 
declaratory reUef and injunction. The validity of tile resolution may 
be subject to attack. in the case of a conflict of interest. under the 
PoUtical Reform Act of 1974 (Govt. Code §91003(b». See also Section 
1245.279 l~l~tion adopted as a result of bribery). 

Unlike subdivision (a). subdivision (b) does not provide a growid 
for Il~ on the validity of the resolution. Subdivision. (b) provides. 
apart from the validity of the resolution. a ground for attack on the 
evidentiary effect given a resolution. by. Section 124S.230. 

It should be noted that Section 124S.2SS may be subject to statutory . 
exceptions. See. e.g., Health & Saf. Code §f 33368 and 33SOO 
(conclusive effect of ad~ption of redevelopment plan). 
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REPORT OF SENATE COMMITTEE ON JUDICIARY 

ON ASSEMBLY BILL 2282 

[Extract from Senate Journal for June 8,1978 (1977-78 Regular Session).] 

REPORT OF SENATE COMMIITEE ON jliDICIARY 
, ON ASSEMBLY BILL 2282 ' 

In order to indicate more fully its intent with respect to Assembly 
Bill 2282, the Senate Committee on judiciary makes the following 
report. 

Except for the revised comments set out below, the comments 
Contained under the various sections of Assembly Bill 2282 as set out 
in Recommendation Relating to Evidenc~ of Market Value of 
Property (October 1m), 14 Cal. L. Revision Comm'n Reports 105 
(1978), reflect the intent of the Senate Committee on judiciary in 
apP!oving. the various provisions of Assembly Bill 2282. . 
. The foUowing revised comments also reflect the intent of the 
Senate Committee on judiciary in approviI\g the various provisions 
of Assembly Bill 2282. -

Evidence Code 1810 (am~nded) 
Comment. Section 810 defines the scope of this article. This 

article expressly applies only to the determinatiort of the value of 
property ,in eminent - domain and inverse condemnation 
proCeedings. However, nothing in this article precludes a court from 
using the rules prescribed in this article in valuation proceedings to 
which the article is not made applicable, where the court determines 
that the rules prescribed are appropriate. See In re Marriage of Folb, 
53 Cal. App.3d 862, 86S-71, 126 Cal. Rptr. 306,310-12 (1975). • 

EVidence Code 1811 (amended) 
Comment. Section 811 is amended to make clear the limited 

application of this article. This article applies only wh,ere market 
value of real property, an interest in real property (e.g., a leasehold), 
or tangible personal property is to be determined, whether for 
computing damages and benefits or otherwise. This article does not 
apply to the valuaHon of intangible personal property that is not an 
interest in real property, such as goodwill of a business; valuation of 
such property is governed by the rules of evidence otherwise 
applicllble. However, nothing in this article precludes a court from 
using the rules prescribed in this article in valuation proceedings to 
which the article is not made applicable, where the court determines 
tliat the rules prescribed are appropriate. See Comment to Section 
810. 

,Evidence code 1812 (amended) 
Coinment. Section 812 -is amended to take into account the 

limited application of this article. See Section 811 and Comment 
thereto. -

(255 ) 
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BACKGROUND STATEMENT CONCERNING 
REASONS FOR AMENDING STATUTE 

RELATING TO POWERS OF APPOINTMENT 
The California statute relating to powers of appointment 

(Civil Code §§ 1380.1-1392.1) was enacted in 1969 upon 
recommendation of the Law Revision Commission. See 
1969 Cal. Stats., chs. 113, 155; Recommendation and a Study 
Relating to Powers of Appointment, 9 Cal. L. Revision 
Comm'n Reports 301 (1969). This topic was removed from 
the Commission's calendar of topics in 1974 because the 
Commission did not believe that any further legislation in 
this field would be needed. Since that time, however, the 
Commission became aware of two defects in the powers of 
appointment statute. The Commission prepared proposed 
legislation to correct these defects. The proposed legislation 
was enacted as Chapter 266 of the Statutes of 1978. 

Civil Code § 1384.1. Exercise of power of appointment by 
minor 

As enacted in 1969, Section 1384.1 adopted the rule that, 
unless the creating instrument otherwise provided, a minor 
could not exercise a power of appointment unless the minor 
was over 18 and exercised the power by will or the minor 
was deemed to be an adult under Civil Code Section 25. 
When Section 1384.1 was amended in 1972 to conform to 
the bill lowering the age of majority to 18, the section was 
inadvertently worded to provide that a minor could, rather 
than could not, exercise a power of appointment unless the 
creating instrument otherwise provided. 

The 1978 amendment restores the original policy stated 
in Section 1384.1. This policy is more likely to reflect the 
intent of the donor-that the power can be exercised only 
after the donee has reached the age of majority. A minor 
may still be permitted to exercise the power if the creating 
instrument so provides. 

(257 ) 
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Civil Code § 1388.1. Ability of donee of power of 
appointment to contract to appoint 

Subdivision (b) of Section 1388.1 provides that the donee 
of a power of appointment not presently exercisable cannot 
contract to make an appointment. This provision codifies 
the common law rule and is consistent with the rule 
declared by statute in New York. See the Comment to Civil 
Code Section 1388.1; N.Y. Est., Powers & Trusts Law 
§ 10-5.3 (McKinney 1967). 

The New York statute was recently amended to restrict 
the prohibition against contracting to appoint to cases 
where the donor and the donee are different persons. See 
1977 N.Y. Laws, ch. 341, § 1; New York Law Revision 
Commission, Recommendation of the Law Revision 
Commission to the 1977 Legislature Relating to the Ability 
of a Donee of a Testamentary Power of Appointment to 
Contract to Appoint and to the Donee's Release of the 
Power, Under the Estates, Powers and Trusts Law, N.Y. 
Leg. Doc. No. 65 (C) (1977). Compare In re Estate of 
Brown, 33 N.Y.2d 211, 306 N.E.2d 781, 351 N.Y.S.2d 655 
(1973) . 

The purpose of subdivision (b) of Section 1388.1 is to 
prevent the donor's intent from being defeated by the 
donee contracting to appoint under a power of 
appointment that is not presently exercisable. By giving a 
testamentary or postponed power to the donee, the donor 
expresses the desire that the donee's discretion be retained 
until the donee's death or such other time as is stipulated. 
However, where the donor and the donee are the same 
person, his or her intent is better protected by an exception 
permitting the option of dealing with the power during the 
donor-donee's lifetime. Subdivision (c)-added to Section 
1388.1 by Chapter 266 of the California Statutes of 
1978-adopts the policy of the 1977 amendment to the New 
York statute and makes clear that the donee of a power of 
appointment may contract to make an appointment while 
the power of appointment is not presently exercisable if the 
donor and donee are the same person unless the creating 
instrument expressly provides that the donor-donee may 
not make an appointment while the power of appointment 
is not presently exercisable. 
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Subdivision (c) reflects a policy consistent with Section 
1390.4 which makes an unexercised general power of 
appointment created by the donor in favor of himself or 
herself, whether or not presently exercisable, subject to the 
claims of creditors of the donor or of his or her estate and 
to the expenses of the administration of the estate. A similar 
policy is reflected in subdivision (a) of Section 1392.1 which 
permits the donor to revoke the creation of a power of 
appointment when the power is created in connection with 
a trust which is revocable under Section 2280. 

", 
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COMMENTS TO ASSEMBLY BILL 393 (WAGE 
GARNISHMENT) 

Assembly Bill 393 was enacted as 1978 Cal. Stats., ch. 1133, 
upon recommendation of the California Law Revision 
Commission. See Recommendation Relating to Wage 
Garnishment 13 Cal. L. Revision Comm'n Reports 1703 
(1976). A number of amendments were made to the bill 
after its introduction. See discussion of Assembly Bill 393 in 
"Legislative History of Recommendations Submitted to 
1978 Legislative Session" supra. 

The Comments to the sections of Assembly Bill 393 as 
enacted are set out below. Some of these Comments are 
taken from the Commission's Recommendation Relating to 
Wage Garnishment, 13 Cal. L. Revision Comm'n Reports 
1703, 1715-1733 (1976). The remaining Comments are 
taken from an earlier recommendation on this subject. 
Recommendation Relating to Wage Garnishment 
Procedure, 13 Cal. L. Revision Comm'n Reports 601 (1976). 
For further discussion, see 13 Cal. L. Revision Comm'n 
Reports 1707 (1976). The Comments to the following 
sections, all in the Code of Civil Procedure, include 
technical revisions made necessary by amendments made 
to Assembly Bill 393 after the bill was introduced: 683, 
723.011, 723.020, 723.022, 723.023, 723.026, 723.029, 723.030, 
723.031, 723.050, 723.051, 723.052, 723.071, 723.074, 723.100, 
723.103, and 723.105. 

", 

CODE OF CIVIL PROCEDURE 

§ 682 (technical amendment) 

Comment. Section 682 is amended to delete the reference to 
former Section 682.3. 

§ 682.3 (repealed). Wage garnishment procedure 

Comment. Section 682.3 is superseded by Chapter 2.5 
(commencing with Section 723.010). 

( 261 ) 
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§ 683 (amended). Return of writ of execution 

Comment. Subdivision (a) of Section 683 is amended to 
reflect the repeal of Section 682.3 and the enactment of Section 
723.026. Subdivision (f) has been added to provide a reference to 
the rules governing the return when an earnings withholding 
order has been served. 

§ 690.6 (repealed). Exemption of earnings 

Comment. Section 690.6 is superseded by the Employees' 
Earnings Protection Law, Chapter 2.5 (commencing with 
Section 723.010). Subdivision (a) is superseded by Sections 
723.050 and 723.052. Subdivision (b) is superseded by Section 
723.051. Subdivisions (c) and (d) are superseded by various other 
provisions. See, e.g., Sections 723.030 (priority of earnings 
withholding order issued to enforce judgment for delinquent 
amounts for support), 723.031 (priority of wage assignment for 
support), 723.077 (priority of earnings withholding order for 
taxes), 723.107 (limitation on serving subsequent earnings 
withholding order on earnings of same employee by same 
judgment creditor). 

§ 690.50 (technical amendment) 

Comment. Section 690.50 is revised to delete references to 
Section 690.6 which is repealed. The last portion of subdivision 
(a) is deleted as unnecessary because it is superseded by 
provisions of the Employees' Earnings Protection Law. See 
Chapter 2.5 (commencing with Section 723.010). It should be 
noted that a separate procedure is provided in Chapter 2.5 
(commencing with Section 723.010) for claiming exemptions 
under that chapter and that Section 690.50 is not applicable to 
those exemptions. 

§ 710 (technical amendment) 

Comment. Section 710 is amended to refer to Chapter 2.5 
(commencing with Section 723.010) which supersedes former 
Section 682.3. 
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§ 723.011. Definitions 

Comment. Section 723.011 states definitions used in applying 
this chapter. This chapter deals only With the garnishment or 
withholding of earnings for services rendered in an 
employer-employee relationship. See Section 723.020. 
Subdivisions (b) and (c) are based on the common law 
requirements for such relationship. It should De noted that an 
employee may be given considerable discretion and still be an 
employee as long as his employer has the legal right to control 
both method and result. However, no attempt is made here to 
incorporate specific case law arising out of situations involving 
problems and issues unrelated to the purposes and procedures 
relevant in applying this chapter. "Employee" includes both 
private and public employees. See subdivisions (b), (c), and (f). 
See also Section 710 (h) . 

"Earnings" embraces all remuneration "whether 
denominated as wages, salary, commission, bonus, or otherwise." 
The infinite variety of forms which such compensation can take 
precludes a more precise statutory definition. 

Unlike the definition of "earnings" used in Title III of the 
federal Consumer Credit Protection Act of 1968, the term used 
here does not include "periodic payments pursuant to a pension 
or retirement program." Exemptions applicable to such 
payments are provided by various sections of the California 
statutes. These statutes apply unless a greater exemption is 
available under the federal Consumer Credit Protection Act of 
1968. 

§ 723.020. Exclusive procedure for withholding earnings 

Comment. Section 723.020 makes clear that, with the 
exception of wage assignments for support under Civil Code 
Section 4701, the Employees' Earnings Protection Law is the 
exclusive judicial method of compelling an employer to withhold 
earnings. Attachment of earnings before judgment is abolished 
by Section 487.020 (c). For provisions relating to voluntary wage 
assignments, see Labor Code Section 300. This chapter has no 
effect on judgment collection procedures that do not involve the 
withholding of an employee's earnings. However, where an 
employee's earnings are sought to be garnished, the creditor 
must comply with the provisions of this chapter. This rule applies 
to public entities as well as private persons. This chapter, for 
example, imposes limitations on the state's ability to garnish 
wages for tax delinquencies pursuant to its warrant and notice 
procedures. See Article 4 (commencing with Section 723.070). 
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The Employees' Earnings Protection Law has no effect on 
matters that are preempted by the federal law, such as federal 
bankruptcy proceedings-including proceedings under Chapter 
XIII of the Bankruptcy Act-and federal tax collection 
procedures. Eg., Int. Rev. Code of 1954, § 6334 (c) . Nor does this 
chapter apply to deductions which an employer is authorized by 
statute to make for such items as insurance premiums and 
payments to health, welfare, or pension plans. See, e.g., Govt. 
Code §§ 1158, 12420; Labor Code §§ 224, 300. Finally, this 
chapter does not affect the procedures for the examination of a 
debtor of the judgment debtor provided in Chapter 2 (Sections 
717-723) of this part. See Comment to Section 723.154. 

§ 723.021. Levy made by earnings withholding order 

Comment. Section 723.021 makes clear that a levy of 
execution on earnings is made as provided in this chapter rather 
than under Section 688. 

§ 723.022. Employer's duty to withhold; withholding 
period 

Comment. Section 723.022 states the basic rules governing 
the employer's duty to withhold pursuant to an earnings 
withholding order. 

Subdivision (b) requires the employer to withhold from all 
earnings of an employee payable for any pay period of such 
employee which ends during the "withholding period." The 
"withholding period" is described in subdivision (a). It should be 
noted that only earnings for a pay period ending during the 
withholding period are subject to levy. Earnings for prior 
periods, even though still in the possession of the employer, are 
not subject to the order. An employer may not, however, defer 
or accelerate any payment of earnings to an employee with the 
intent to defeat or diminish the satisfaction of a judgment 
pursuant to this chapter. See Section 723.153. 

Under subdivision (a), the withholding period generally 
commences 10 calendar days (not working or business days) 
after service bf an earnings withholding order is completed. See 
Section 723.101 (when service completed). For example, if an 
order is served on Friday, the withholding period would 
commence on the second following Monday. See Code Civ. Proc. 
§ 12. The l<H:lay delay affords the employer time to process the 
order within his organization, ie., deliver the order to the 
employer's bookkeeper, make bookkeeping adjustments, and so 
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on. The introductory clause to subdivision (b) recognizes certain 
exceptions to this general rule. An employer is not generally 
required to withhold pursuant to two orders at the same time; 
thus, a subsequent order will not be given effect. See Section 
723.023 (priority of orders) and Comment thereto. Moreover, 
withholding may be delayed beyond the normallO-day period 
where a prior assignment of wages is in effect. See Labor Code 
§ 3OO(c) and Comment thereto. However, this delay does not 
affect the date the withholding period terminates under 
subdivision (a) (1). 

The withholding period does not end until the first of the 
events described in paragraphs (1) through (4) of subdivision 
(a) occurs; thus, the employer has a continuingduty to withhold. 

Paragraph (1) provides a general expiration date 100 days after 
the date of service; thus, the employer will usually be required 
to withhold for 90 days. 

Paragraph (2) requires the employer to stop withholding 
when he has withheld the full amount specified in the order. 

Paragraph (3) reflects the fact that the court may order the 
termination of the earnings withholding order. See Section 
723.105 (g). Of course, in some situations, the court will only 
modify the prior order, and the employer then must comply with 
the order as modified for the remainder of the withholding 
period. 

Paragraph (4) requires the employer to stop withholding 
when he is served with a notice of termination. See Section 
723.101 (manner of service). A notice of termination is served 
where the levying officer is notified of the satisfaction of the 
judgment or where the judgment debtor has claimed an 
exemption for the entire amount of earnings but the judgment 
creditor has failed within the time allowed to file with the levying 
officer a notice of opposition to claim of exemption and a notice 
of the hearing on the exemption. See Sections 723.027 
(satisfaction of judgment) and 723.105(f) (grounds for 
termination of withholding order by levying officer). The 
judgment creditor has an affirmative duty to fuform the levying 
officer of the satisfaction of the judgment. See Section 723.027. 
Service of an order for the collection of state taxes suspends the 
duty of an employer to withhold pursuant to a prior order (other 
than an order for support). See Section 723.077 (tax orders). 
However, this is only a suspension. Mter the tax order is satisfied, 
if the withholding period for the prior order has not ended, the 
employer must again withhold pursuant to the prior order. 
Similarly, the duty to withhold is not terminated by the layoff, 
discharge, or suspension of an employee and, if the employee is 

3-77062 
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rehired or returns to work during the withholding period, the 
employer must resume withholding pursuant to the order. 
Finally, the termination of certain types of orders-orders for the 
collection of state taxes and support orders-are governed by 
separate rules. See Sections 723.030 (support orders), 723.078 (tax 
orders). 

Sometimes an order will be terminated without the employer's 
prior knowledge. Subdivision (c) makes clear that an employer 
will not be subject to liability for having withheld and paid over 
amounts pursuant to an order prior to service of a written notice 
of termination of the order. In such a case, the employee must 
look to the judgment creditor for the recovery of amounts 
previously paid to the judgment creditor. See Section 723.154 
(employer entitled to rely on documents actually served). See 
also Section 723.105 (i) (recovery from levying officer or 
judgment creditor of amounts received after order terminated). 

An earnings withholding order may also be affected by federal 
bankruptcy proceedings. See the Comment to Section 723.020. 

§ 723.023. Priority of orders generally 

Comment. Section 723.023 establishes the general rules 
governing priority of earnings withholding orders. Generally 
speaking, the first order served is given priority. Occasionally, 
two or more earnings withholding orders will be served on the 
same day. In this situation, the employer must comply with the 
earnings withholding order which was issued pursuant to the 
judgment first entered. The date of entry of judgment will be 
indicated on the face of the order. See Section 723.125. In rare 
instances, earnings withholding orders served the same day will 
also be based on judgments entered the same day. In this 
situation, the employer has complete discretion to choose the 
order with which he will comply. He must, of course, comply 
with one of these orders. For exceptions to these basic priority 
rules, see Sections 723.030 (support orders) and 723.077 (state 
taxes) and the Comments thereto. Unless the subsequent 
earnings withholding order is for state taxes or for support, an 
earnings withholding order is ineffective if the employer 
receives the order while he is required to comply with another 
earnings withholding order. In such a case, the employer does 
not hold such an order arid give it effect when the prior order 
expires but returns it. See Section 723.104. HOWever, the levying 
officer may later serve the same earnings withholding order if 
the writ of execution upon which the order is based has not yet 
been returned. See Section 723.103 (c) . 
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It should be noted that, in some circumstances, the operation 
of an earnings withholding order may be suspended, but the duty 
to withhold is not terminated nor does the l00-day period 
provided by Section 723.022 (a) (1) cease to run. See, e.g., Section 
723.077 (tax order suspends operation of prior order); Labor 
Code § 300(c) (suspension where prior assignment in effect). 
See also Comment to Section 723.022. In such cases, as well as in 
cases where the subsequent earnings withholding order is not 
given effect, the employer is required to advise the levying 
officer who has served the order that is suspended or not given 
effect of the reason for the employer's action. See Sections 
723.077 and 723.104. 

An employer is generally entitled to rely upon what is served 
upon him. See Section 723.154 and Comment thereto. 

§ 723.025. Payment to levying officer 

Comment. Section 723.025 specifies when the amounts 
withheld pursuant to an earnings withholding order must be paid 
over to the levying officer. Regardless whether payment is 
required, the employer is required to send an employer's return 
to the levying officer. See Sections 723.104 and 723.126. 

§ 723.026. Levying officer's duty to pay over amounts 
received and make return on writ 

Comment. Subdivision (a) of Section 723.026 is similar to a 
requirement of subdivision (c) of former Section 682.3. 
Subdivision (b) permits the levying officer either to return the 
writ of execution at the time provided in paragraph (2) or after 
the earnings withholding order expires. See also Section 683 (f). 
Ordinarily, the levying officer will delay making his return of the 
writ of execution until the earnings withholding order expires so 
he can avoid the need to make a supplemental return. However, 
the judgment creditor may desire to secure another writ so he 
can levy on property other than earnings after the time for levy 
of the writ of execution under which the earnings withholding 
order was issued has expired. In such a case, the levying officer 
can return the writ of execution and make a supplemental return 
on the earnings withholding order later, thus permitting the 
judgment creditor to obtain another writ of execution so the levy 
on the other property can be made. Subdivision (c) makes clear 
that subdivision (b) does not extend the time within which a levy 
may be made on the writ of execution. A levy on the earnings of 
the employee or on other property must be made within the time 
otherwise prescribed by law. See Section 723.103 (c) . 
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§ 723.027. Creditor required to notify levying offficer 
when judgment satisfied; notice of termination 

Comment. Section 723.027 requires the judgment creditor to 
give notice of satisfaction of the judgment to the levying officer 
if the earnings withholding order has not yet terminated. See 
Section 723.022 (withholding period). In some cases, the 
employer will be aware of the satisfaction by virtue of the 
employer's having withheld the amount necessary to satisfy the 
judgment. See Section 723.022 (a) (2). In this case, Section 723.027 
does not apply. However, the judgment may be satisfied by 
additional payments from the debtor or through other debt 
collection procedures instituted by the judgment creditor. If this 
is the case, Section 723.027 applies, and the judgment creditor has 
the duty to notify the levying officer promptly of the satisfaction 
so that the levying officer may serve a notice of termination on 
the employer. Service of the notice of termination is to be made 
on the person, and at the address, indicated in the employer's 
return. See Sections 723.101 (c) and 723.126(b) (6). As to the 
general duty of a creditor to furnish a debtor a satisfaction of 
judgment, see Section 675. Failure to perform the duty imposed 
by this section may make the judgment creditor liable in an 
action for abuse of process. See White Lighting Co. v. Wolfson, 
68 Cal.2d 336, 347-351, 438 P.2d 345, 351-354, 66 Cal. Rptr. 697, 
703-706 (1968). 

§ 723.028. Withholding order for costs and interest 

Comment. Section 723.028 makes clear that a judgment 
creditor must apply for another earnings withholding order to 
recover costs and interest that accrue following the application 
for a prior order. To illustrate: A creditor obtains a judgment 
which his debtor does not pay. The creditor applies for and 
secures an earnings withholding order directed to the debtor's 
employer. The application and order require payment of only 
those amounts owing at the time of the application for this order. 
See Sections 723.121 (application for issuance of earnings 
withholding order) and 723.125 (content of earnings withholding 
order) . After the application for this order, further costs may, and 
interest on the judgment will, accrue. If the creditor wishes to 
recover these amounts by wage garnishment, he must apply for 
another earnings withholding order, following the same 
procedure as before. This later application and order are subject 
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to the same general requirements as any other withholding 
order. Of course, the earnings withholding order for costs and 
interest may only be issued if a writ of execution is outstanding. 
See Section 723.102. It is not entitled to any priority over the 
orders of other creditors, and the creditor is required to comply 
with the waiting period prescribed by Section 723.107. 

Service of an earnings withholding order for costs and interest, 
like service of a second earnings withholding order to collect the 
principle amount due on the judgment, is a "garnishment for the 
payment of one judgment" under Labor Code Section 2929 (b) 
which forbids the discharge of an employee for wage 
garnishment on one judgment. 

§ 723.029. Lien created by service of earnings withholding 
order 

Comment. Section 723.029 provides a special rule for the 
commencement of a lien of execution on earnings. Compare 
subdivision (e) of Section 688 which provides that the levy under 
a writ of execution creates a lien on the property levied upon for 
a period of one year from the date of the issuance of the 
execution. Service of an earnings withholding order is a form of 
levy of execution. See Section 723.021. However, the lien on each 
installment runs for a year from the date the earnings became 
payable. 

The purpose of Section. 723.029 is to protect the employer 
against stale claims and to give the levying creditor priority over 
competing claims by third parties where the priority questions 
are not already regulated by other provisions of this chapter. See 
Section 723.023 and the Comment thereto. For example, if 
installments are not promptly paid, competing claims may arise 
under conflict-of-Iaws rules (see Sanders v. Armour Fertilizer 
Works, 292 U.S. 190 (1934)) or in supervening proceedings under 
the Bankruptcy Act (§ 67 (a) ) . 

Although the lien is limited to one year, it will not expire if, 
before the end of the one-year period, the levying creditor 
brings suit against the employer for the payment of the sums the 
creditor claims should have been paid to him. See Boyle v. 
Hawkins, 71 Cal.2d 229, 455 P.2d 97, 78 Cal. Rptr. 161 (1969). 
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§ 723.030. Withholding order for support 

Comment. Section 723.030 provides special rules for an 
earnings withholding order to enforce a judgment for delinquent 
support payments for a child or spouse or former spouse of the 
judgment debtor. An earnings withholding order for support is 
given a different effect than other withholding orders: It is 
effective until the employer has withheld the full amount 
specified in the order or he is served with a notice of termination, 
in which case the date of termination will be specified in the 
notice; See subdivision (b) (1). Thus, the withholding order for 
support does not terminate 100 days after service (it may, of 
course, be modified). The withholding order for support is 
subject to special exemption rules (see Section 723.052). Even 
when in effect, it does not necessarily preclude withholding on 
either a prior or subsequent earnings withholding order. If not 
earlier terminated, the withholding order for support 
automatically terminates one year after the employment of the 
employee terminates. Thus, for example, if the employee returns 
to work for the same employer within one year from the date his 
employment terminated, the employer must withhold pursuant 
to the withholding order for support. On the other hand, if the 
employee does not return to work until more than one year from 
the date his employment terminated, the order expires at the 
end of the year, and nothing is withheld pursuant to the order 
when the employee returns to work. 

The earnings withholding order for support is given priority 
over any other earnings withholding order. But see Section 
723.031 (wage assignment for support given priority). However, 
a prior earnings withholding order remains in effect, and a 
judgment creditor may still obtain an earnings withholding order 
even where there is already in effect a prior earnings 
withholding order for support. Thus, where there are two 
earnings withholding orders in effect-one for support and one 
for another obligation-the amount withheld for support is 
deducted from the employee's earnings first. The amount, if any, 
that may be withheld pursuant to the other earnings withholding 
order is determined by subtracting the amount withheld 
pursuant to the withholding order for support from the amount 
that otherwise could be withheld pursuant to the other earnings 
withholding order. See Sections 723.077, 723.050, and 723.051 and 
the Comments thereto. 
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§ 723.031. Effect of wage assignment for support 

Comment. Section 723.031 states the effect of a wage 
assignment for support made pursuant to Section 4701 of the 
Civil Code on an earnings withholding order. 

Subdivision (a) makes clear that nothing in this chapter affects 
the wage assignment for support, and subdivision (b) makes 
clear that the wage assignment has priority (as provided in 
Section 4701) over any earnings withholding order, including a 
withholding order for support under Section 723.030. Under 
subdivision (b), the employer is required to notify the levying 
officer who earlier served an earnings withholding order if that 
order is completely superseded by the wage assignment. It 
should be noted that "levying officer" means the state agency 
where a withholding order for taxes is superseded. See Section 
723.073. 

Subdivisions (b) and (d) of Section 723.031 make clear that, 
where a wage assignment for support under Section 4701 of the 
Civil Code is in effect, the amount withheld from the debtor's 
earnings pursuant to such wage assignment is deducted from the 
amount that otherwise would be withheld under Section 723.050 
on an earnings withholding order to enforce an ordinary money 
judgment or that otherwise would be withheld where a portion 
of the debtor's earnings have been determined to be exempt 
under Section 723.051. Suppose, for example, that a wage 
assignment for support under Section 4701 is in effect which 
requires that $40 per week be withheld. Assume that Section 
723.050 limits the amount that may be withheld to $56. To 
determine the maximum amount that may be withheld pursuant 
to the earnings withholding order (absent any exemption 
allowed under Section 723.051), the $40 withheld pursuant to the 
wage assignment for support is subtracted from the $56, leaving 
$16 as the maximum amount that may be withheld pursuant to 
the earnings withholding order. For a special rule applicable 
when the earnings withholding order is on a judgment for 
delinquent amounts payable for child or spousal support, see 
Sections 723.030 and 723.052. The rule stated in subdivision (d) 
of Section 723.031 is required to avoid conflict with the federal 
Consumer Credit Protection Act. That act requires that the 
amount withheld pursuant to a wage assignment under Section 
4701 of the Civil Code be included in determining whether any 
amount may be withheld pursuant to an earnings withholding 
order on an ordinary judgment. See subdivision (c) of Section 302 
of the act, 15 U.S.c. § 1672(c) (1970) ("garnishment" means 
"any legal or equitable procedure through which the earnings of 



272 WAGE GARNISHMENT 

any individual are required to be withheld for payment of any 
debt") and [1969-1973 Transfer Binder] Lab. L. Rep. (CCH) 
para. 30,813. 

Under subdivision (e), the amount that could be withheld 
pursuant to a withholding order for taxes would be computed in 
the same manner as for an ordinary earnings withholding order 
pursuant to Section 723.050 unless the withholding order for taxes 
is obtained under Section 723.076. 

§ 723.050. Standard exemption 

Comment. Section 723.050 provides the standard exemption 
applicable to all earnings withholding orders other than earnings 
withholding orders on writs issued for the collection of 
delinquent amounts payable on a judgment for child or spousal 
support (Sections 723.030 and 723.052) or certain withholding 
orders for taxes (Section 723.076). See also Sections 723.031 (wage 
assignments for support) , 723.051 (exemption obtained by 
special hardship showing) , 723.074 (b) (agency issued 
withholding order for taxes in lesser amount), 723.075 (c) 
(exemption obtained by special hardship shOwing to agency 
which issued withholding order for taxes), 723.105(f) 
(modification or termination of earnings withholding order 
where exemption claims are unopposed). 

Where a wage assignment for support under Section 4701 of 
the Civil Code is in effect, the amount withheld from the debtor's 
earnings pursuant to such wage assignment is deducted from the 
amount that otherwise would be withheld pursuant to Section 
723.050 on an earnings withholding order on an ordinary money 
judgment. See Section 723.031 and Comment thereto. The 
amount that may be withheld pursuant to an administratively 
issued earnings withholding order for taxes when a wage 
assignment under Section 4701 of the Civil Code is in effect is 
computed in the same manner. See Section 723.031 and the 
Comment thereto. 

§ 723.051. Additional amounts necessary for support 
exempt 

Comment. Section 723.051 continues the hardship exemption 
formerly prOvided by subdivision (b) of former Section 690.6. 
The limitation of the hardship exemption under former Section 
690.6 to earnings received "within 30 day~ next preceding the 
date of a withholding by the employer under Section 682.3" has 
been eliminated. Both the judgment debtor with a family and 



WAGE GARNISHMENT 273 

one without a family may claim the exemption under Section 
723.051. For a special provision applicable where the earnings 
withholding order is on a writ issued for the collection of 
delinquent support payments, see Section 723.052. 

§ 723.052. Exemption when order is earnings withholding 
order for support 

Comment. Subdivision (a) of Section 723.052 prescribes the 
exemption applicable to a wage garnishment for the collection of 
delinquent child or spousal support payments except in cases 
where the court has made an equitable division pursuant to 
subdivision (b). The judgment debtor's earnings that are subject 
to the 50 percent exemption under subdivision (a) are 
"disposable earnings" as defined by the federal Consumer Credit 
Protection Act, 15 U.S.c. § 1672 (1970). See Section 723.050. 
Unlike federal law, however, subdivision ~a) protects the same 
amount of earnings regardless of whether the judgment debtor 
is supporting a present and a former spouse or is more than 12 
weeks delinquent. Federal law permits garnishment of 50 
percent of the employee's earnings if the employee is supporting 
a spouse or dependent other than the person who caused the 
garnishment and 60 percent if the employee is not supporting 
such additional persons; these percentages are increased to 55 
percent and 65 percent, respectively, if the support payments are 
more than 12 weeks delinquent. See 15 U.S.C.A. § 1673(b) (2) 
(Supp. 1978). 

Subdivision (a) also makes clear that, in applying the 50 
percent exemption, the amount withheld from the earnings of 
the judgment debtor pursuant to a wage assignment for support 
under Section 4701 of the Civil Code is included in computing 
the 50 percent of the judgment debtor's earnings that may be 
withheld. For example, if 30 percent of the judgment debtor's 
earnings are withheld pursuant to a wage assignment for support, 
an additional 20 percent may be withheld pursuant to the 
earnings withholding order on the writ issued for the collection 
of delinquent amounts payable for child or spousal support. 

Subdivision (b) makes the 50 percent standard provided by 
subdivision (a) subject to the power of the court to make an 
order that more or less of the judgment debtor's earnings be 
withheld where the earnings withholding order is issued to 
collect delinquent child or spousal support payments. It should 
be noted that the court may not order the withholding of an 
amount in excess of that permitted by federal law. This 
maximum amount varies depending upon whether the judgment 
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debtor is supporting more than one person or is more than 12 
weeks delinquent. The authority of the court to make an 
equitable division of the judgment debtor's earnings between, 
for example, the debtor and a former spouse, or between a 
former spouse and a present family, is based on decisions under 
the former statute. See, e.g., Rankins v. Rankins, 52 Cal. App.2d 
231, 126 P.2d 125 (1942). 

Under this section, an employer who receives an earnings 
withholding order for support will know that 50 percent of 
disposable earnings is to be withheld unless the employer is 
served with a court order requiring a greater or lesser amount 
to be withheld. 

For rules relating to the priority to be given a withholding 
order for support, see Section 723.030. 

§ 723.070. Definitions 

Comment. Section 723.070 provides definitions for terms 
used in this article. 

"State" means the state or any agency thereof. Where the term 
"state" is used in this article, it refers to the particular state 
agency that administers the particular tax law under which 
recovery of the delinquent tax is sought. See Section 723.011 (d). 

The definition of "state tax liability" makes this article apply to 
those tax liabilities for which a warrant may be issued pursuant 
to Section 1785 of the Unemployment Insurance Code 
(unemployment compensation contribution) or Section 6776 
(sales and use taxes), 7881 (vehicle fuel license tax), 9001 (use 
fuel tax), 16071 (gift tax), 18906 (personal income tax), 26191 
(bank and corporation taxes), 30341 (cigarette tax), or 32365 
(alcoholic beverage tax) of the Revenue and Taxation Code or 
for which a notice of levy may be given pursuant to Section 1755 
of the Unemployment Insurance Code (unemployment 
compensation contributions) or for which a notice or order to 
withhold may be given pursuant to Section 6702 (sales and use 
tax), 7851 (vehicle fuel license tax), 8952 (use fuel tax), 11451 
(private car tax), 16101 (gift tax), 18817 (personal income tax), 
26132 (bank and corporation taxes), 30311 (cigarette tax), or 
32381 (alcoholic beverage tax) of the Revenue and Taxation 
Code. 



WAGE GARNISHMENT 275 

§ 723.071. Exclusive procedure for withholding earnings 
for state tax liability 

Comment. Section 723.071 makes clear that the levy 
procedure for withholding earnings of an employee for the 
collection of state tax liability provided in the Employees' 
Earnings Protection Law is exclusive. The authorization, for 
example, to direct orders to third persons who owe the taxpayer 
money found in Section 18817 (personal income tax) and Section 
26132 (bank and corporation taxes) of the Revenue and Taxation 
Code is limited by Section 723.071. This article deals, however, 
only with levy on earnings to collect certain state taxes. The 
collection of federal taxes is accomplished pursuant to federal law 
and cannot be limited by state law. See Int. Rev. Code of 1954, 
§ 6334. As to other taxes not within the scope of this article, the 
tax obligation must be reduced to judgment, and the taxing 
authority may then obtain an earnings withholding order like 
any other creditor; such order is treated the: same as any other 
earnings withholding order, and this article does not apply. 

§ 723.072. Withholding order for taxes; notice and 
opportunity for review of liability before order issued 

Comment. Section 723.072 provides that no withholding 
order for taxes may be issued unless the state tax liability either 
appears on the face of the taxpayer's tax return or has been 
determined in an administrative proceeding in which the 
taxpayer had notice and an opportunity for administrative 
review. See Greene v. Franchise Tax Board, 27 Cal. App.3d 38, 
103 Cal. Rptr. 483 (1972). However, no review of the taxpayer's 
tax liability is permitted in court proceedings under this chapter. 
See Section 723.082. Under subdivision (b) (2), the time for 
making a request for review of an assessment or determination 
depends on the appropriate procedures applicable to a particular 
agency. 

Subdivision (d) recognizes that few state tax liabilities are 
reduced to judgment. 

§ 723.073. Provisions governing tax withholding orders 

Comment. Section 723.073 makes clear that the provisions of 
this chapter governing earnings withholding orders are 
applicable to withholding orders for taxes except to the extent 
that this article contains special provisions applicable to such 
orders. 
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§ 723.074. Agency issued withholding order for taxes 

Comment. Section 723.074 specifies the procedure to be 
followed when the state taxing agency itself issues the 
withholding order for taxes. In such case, no application to a 
court for the order is required. Under an order issued pursuant 
to Section 723.074, the employer may be required to withhold the 
same amount as if the earnings withholding order were issued at 
the behest of a judgment creditor. This amount is determined 
according to Section 723.050. The amount determined according 
to Section 723.050 must be withheld by the employer unless the 
order itself specifies a lesser amount or the amount to be 
withheld is reduced pursuant to subdivision (c) of Section 
723.075. As to the effect of a wage assignment for support under 
Section 4701 of the Civil Code, see subdivision (e) of Section 
723.031 and the Comment thereto. 

§ 723.075. Notice to taxpayer; reduction in amount 
withheld 

Comment. Section 723.075 requires service of a copy of the 
order and a notice informing the employee of the effect of the 
order and the employee's right to hearings and other remedies. 
See Section 723.080 (manner of service) . These papers are served 
on the employer who is required to deliver them to the 
employee. Cl Section 723.104 (ordinary earnings withholding 
orders). 

The state is required by subdivision (c) to provide for an 
administrative hearing for the determination of the employee's 
application for modification of the amount to be withheld under 
the withholding order for taxes. The state is to apply the standard 
of Section 723.051 to the determination of the application for 
modification, and such determination is subject to review by way 
of administrative mandamus. See Section 1094.5; County of 
Tuolumne v. State Board of Equalization, 206 Cal. App.2d 352, 
373, 24 Cal. Rptr. 113, 127 (1962). 

Subdivision (d) is the same in substance as the last two 
sentences of subdivision (a) of Section 723.104. See the Comment 
to that section for a discussion of the comparable provision. 
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§ 723.076. Court issued withholding order for taxes 

Comment. Section 723.076 provides a procedure whereby 
the taxing agency can obtain an order, after court hearing, that 
requires the employer to withhold all of the employee's earnings 
in excess of the amount necessary for the support of the taxpayer 
or his family. An order may be obtained under Section 723.076 
that requires the withholding of more than the amount that the 
state taxing agency could require the employer to withhold 
pursuant to an order issued by the agency itself under Section 
723JJ14. This grant of authority is not intended as a directive that 
such authority be used generally. This extreme remedy could be 
harsh in its application and should be used sparingly. 

Provision is made in subdivision (f) of Section 723.076 for a 
temporary order directing the employer to hold any earnings of 
the employee then or thereafter due. Such orders should be used 
only in rare and unusual cases. The temporary order prevents the 
employer from paying to the employee all or a specified portion 
of the employee's earnings for a limited period in order to permit 
the court to act on the state's application for an earnings 
withholding order for taxes. 

§ 723.077. Priority of orders 

Comment. Section 723.077 deals with the priority a tax 
withholding order is to be given with respect to other earnings 
withholding orders. A withholding order for taxes takes priority 
over any prior earnings withholding order except one for support 
or another withholding order for taxes. As indicated in the 
Comment to Section 723.030, a withholding order for support 
always takes priority over any other earnings withholding order. 
Thus, where a withholding order for support is in effect and a 
subsequent tax order is received, the employer will continue to 
withhold pursuant to the withholding order for support, and the 
amount withheld pursuant to the tax order will be reduced by 
the amount withheld pursuant to the withholding order for 
support. Similarly, where a tax order is in effect and a 
withholding order for support is served, the withholding order 
for support again takes priority. See the Comments to Sections 
723.030 and 723.050. However, where the prior earnings 
withholding order is for the collection of a debt other than for 
taxes or delinquent support, the tax order displaces the prior 
earnings withholding order, and the employer must withhold 
only pursuant to the tax order until the tax debt is completely 
paid. If the earnings withholding order for taxes is satisfied 
during the withholding period of the prior earnings withholding 
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order (Section 723.022), the employer must then again withhold 
pursuant to the prior earnings withholding order. Where there 
is a prior tax order in effect, the second tax order is ineffective; 
the employer may not withhold pursuant to the second order and 
must promptly notify the agency which issued or obtained the 
second order of the reason for his action. See Section 723.104 (b) . 

As to the effect of a wage assignment for support under Section 
4701 of the Civil Code, see Section 723.031 (e) . As indicated in the 
Comment to Section 723.031, a wage assignment for support 
under Civil Code Section 4701 takes priority over any earnings 
withholding order. Thus, where a wage assignment for support 
is in effect and a subsequent tax order is received, the employer 
will continue to withhold pursuant to the wage assignment, and 
the amount withheld pursuant to the tax order will be reduced 
by the amount withheld pursuant to the wage assignment for 
support. Similarly, where a tax order is in effect and a wage 
assignment for support is served, the wage assignment takes 
priority. See the Comments to Sections 723.031 and 723.050. 

§ 723.078. Withholding period; notice terminating order 

Comment. Subdivision (a) of Section 723.078 requires the 
employer to withhold commencing at the same time as with any 
other order. C£ Section 723.022. Subdivision (b) provides for a 
jeopardy withholding order that requires immediate 
withholding. Such an order should be used only in rare and 
unusual cases. Subdivision (c) requires the employer to withhold 
earnings pursuant to a withholding order for taxes until the 
amount specified in the order has been paid in full and provides 
for a notice if the tax liability is satisfied before the full amount 
specified in the order has been withheld. The notice required by 
Section 723.078 is in lieu of the notice provided by Section 
723.027. If not earlier terminated by the court, the order 
automatically terminates one year after the employment of the 
employee by the employer terminates. See the discussion of a 
comparable provision in the Comment to Section 723.030. 

§ 723.080. Service 

Comment. Section 723.080 provides special prOVlSlons for 
service of notices, documents, and orders under this article. This 
special service provision is in lieu of the one prescribed by 
Section 723.101. 
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§ 723.081. Forms 

Comment. Section 723.081 requires that forms used in 
connection with this article be prescribed by the state taxing 
agency administering the particular tax law except that the 
Judicial Council prescribes the forms used in connection with 
court issued orders under Section 723.076. 

§ 723.082. Review of tax liability 

Comment. Section 723.082 makes clear that the court, in a 
proceeding to determine whether a withholding order for taxes 
should be issued or be modified or terminated because of 
hardship, may not review the taxpayer's tax liability. 

§ 723.083. Refund of employer's service charge 

Note. This section has no operative eff~ct since it relates to 
a provision that was deleted before the bill was enacted. 

§ 723.084. Warrant or notice deemed withholding order 
for taxes 

Comment. Section 723.084 deals with the situation where it is 
not clear whether an employer-employee relationship exists. 
The warrant, notice of levy, or notice or order to withhold may 
be issued on the assumption the taxpayer is an independent 
contractor. However, so that the taxpayer cannot avoid the 
withholding by claiming that he is an employee and that his 
earnings may be withheld only pursuant to an earnings 
withholding order, Section 723.084 provides that the warrant, 
notice, or order may require that it be treated as an earnings 
withholding order if the taxpayer is an employee. The contents 
of the forms (except for a court issued withholding order for 
taxes) are prescribed by the state. See Section 723.081. The form 
for the court issued withholding order for taxes is prescribed by 
the JudiCial Council. See Section 723.120. 

§ 723.100. Judicial Council authorized to prescribe 
practice and procedure 

Comment. Article 5 outlines generally the procedure for 
issuance and review of an earnings withholding order; however, 
Section 723.100 authorizes the Judicial Council to provide by rule 
for the practice and procedure in proceedings under this 
chapter. The rules may prescribe the circumstances under which 
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forms in languages other than English mayor must be used. The 
state tax agency prescribes the rules of procedure for 
administrative hearings under Article 4 (withholding orders for 
taxes). The Judicial Council also prescribes the forms to be used 
under this chapter. See Section 723.120. But see Section 723.081 
(forms used in connection with withholding orders for 
taxes--other than the form of a court issued order-are 
prescribed by state). 

§ 723.101. Service 

Comment. Section 723.101 specifies the manner of service 
under this chapter. Although personal delivery is authorized, it 
is anticipated that the convenience and economy of service by 
mail will result in the general use of this method. Subdivision (b) 
requires personal delivery by the levying officer where mail 
service is apparently ineffective because a return receipt has not 
been received by the levying officer within 15 days after the 
order is mailed. Where service is made by mail, the employer 
must indicate on his employer's return the date service was 
completed. See Section 723.126 (b) (1) . As to service of 
withholding orders for taxes, see Section 723.080. Subdivision (c) 
makes clear that, after the levying officer has received the 
employer's return, service of any notice or document under this 
chapter is to be made on the person, and at the address, indicated 
in the employer's return. See Sections 723.101 (c) and 
723.126(b) (6). See also, for example, the Comment to Section 
723.027. 

§ 723.102. Application for issuance of earnings 
withholding order 

Comment. Subdivision (a) of Section 723.102 requires a 
judgment creditor to apply for an earnings withholding order to 
the levying officer in the county where the order is to be served. 
The form prescribed by the Judicial Council must be used for the 
application. See Section 723.120. See also Section 723.121 
(contents of application). As a prerequisite to applying for the 
earnings withholding order, the judgment creditor must have 
obtained the issuance of a writ of execution to the county where 
the order is to be served. See also Section 723.101 (place where 
service may be made). An earnings withholding order shall be 
promptly issued o~ the ex parte application of a judgment 
creditor. The debtor may claim an exemption as provided in 
Section 723.105, have such order modified or terminated, and 
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even recover from the creditor amounts withheld and paid over 
pursuant to such order; but this does not affect the initial issuance 
of the order. The earnings withholding order will be effective 
only if served before the time for the return of the writ under 
subdivision (a) of Section 683 has expired. See Section 723.103 (c) . 

For special provisions regarding the issuance of a withholding 
order for taxes, see Article 4 (commencing with Section 723.070) . 

§ 723.103. Service of order and information on employer 

Comment. Section 723.103 prescribes what must be served 
upon the employer by the levying officer and when such service 
must be accomplished to be effective. Service of the earnings 
withholding order must be completed before the writ must be 
returned. See Section 683 (writ may be made returnable not less 
than 10 nor more than 60 days after its receipt by the levying 
officer). See also Section 723.026 (c) . 

Section 723.103 requires that the employer be supplied with a 
copy of the earnings withholding order and with a notice 
advising the employee of the effect of the earnings withholding 
order and his rights with respect to the order. 'Q"le employer is 
required to deliver these papers to the employee within 10 days 
of service. See Section 723.104. The person to be served and the 
manner of service of the earnings withholding order and related 
documents is specified in Section 723.101. 

§ 723.104. Delivery of papers to employee; employer's 
return 

Comment. Section 723.104 imposes certain duties on an 
employer who is served with an earnings withholding order. The 
section applies to all earnings withholding orders, fucluding 
those for support and taxes. See Sections 723.030(a) (support), 
723.072(a) (taxes). 

Subdivision (a) requires the employer to deliver to the 
employee a copy of the order and a notice advising the employee 
of his rights. See also Section 723.075 (withholding order for 
taxes). There is a special provision, however, concerning the 
time for such delivery when the order is a jeopardy withholding 
order for taxes. See Sections 723.073, 723.075 (b) . See also Section 
723.076(f) (notice of temporary earnings holding order). 

The last two sentences of subdivision (a) make clear that an 
employer is not liable for civil damages for failure to give the 
employee the notice concerning the employee's rights. Section 
723.104 does not preclude the Labor Commissioner from taking 
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action under the Labor Code if the employer consistently fails to 
give employees the notice required under subdivision (a). 
Moreover, although the employer is not civilly liable, the 
employer may be subject to punishment for contempt. This 
would be appropriate where the employer fails to give the 
employee notice out of malice or willful neglect but would not 
be appropriate where the employer merely inadvertently fails to 
give the notice. 

Subdivision (b) requires the employer to fill out and mail an 
employer's return to the levying officer who served the earnings 
withholding order. In the case of a withholding order for taxes, 
the return is made to the state agency seeking to collect the tax. 
See Section 723.073. Under subdivision (b), if the earnings 
withholding order is ineffective (see Comment to Section 
723.023), the employer must state in the return that the order 
will not be complied with for this reason and also return the 
order. The form of the return is prescribed by the Judicial 
Council. See Section 723.120. See also Sections 723.126 (contents 
of return), 723.081 (form of return for withholding order for taxes 
is prescribed by state). 

§ 723.105. Judgment debtor's claim of exemption 

Comment. Section 723.105 outlines generally the procedure 
for the hearing of a judgment debtor's claim for the exemption 
under Section 723.051. Section 690.50 is not applicable. 

A judgment debtor is not limited as to the time within which 
a claim of exemption must be made. However, unless there has 
been a material change in the debtor's income or needs, an 
exemption may be claimed only once during the period the 
order is in effect. See s:ubdivision (a). A similar limitation applies 
to' a judgment creditor; if a withholding order is terminated by 
the cop,rt, the judgment creditor may not apply for the issuance 
of an earnings withholding order directed to the same employer 
for the same debtor for 100 days following the date of service of 
a prior terminated order or 60 days after the date of termination, 
whichever is later, unless the court orders otherwise or there is 
a material change in circumstances. See subdivision (h). 

A claim of exemption is made by the debtor by filing an 
original and one copy of the claim of exemption and a financial 
statement. Subdivision (b). The form of these documents is 
prescribed by the Judicial Council. See Section 723.120. See also 
Sections 723.123 and 723.124 (contents of documents). Upon 
receipt of these documents, the levying officer is required to 
send the copies of the application and financial statement to the 
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creditor, together with a notice of the claim of exemption which 
advises the creditor of the effect of the claim. See subdivision (c). 

The judgment creditor who contests the claim of exemption 
must file a notice of opposition and a notice of motion for an 
order determining the claim of exemption within 10 days after 
the levying officer mails notice of claim of exemption. See 
subdivisions (d), (e). If these notices are not filed, the levying 
officer serves on the employer a notice terminating the order or, 
if the claim of exemption lists an amount the judgment debtor 
believes should be withheld pursuant to the order (see Section 
723.123), the levying officer serves on the employer a modified 
order in the amount indicated in the claim of exemption. 
Subdivision (f). Service of the notice of termination or modified 
order is to be made on the person, and at the address, indicated 
in the employer's return. See Sections 723.101 (c) and 
723.126(b) (6). 

The lO-day period provided by subdivision (e) for the 
judgment creditor to file the documents there specified 
commences to run from the date of "mailing" of the notice of 
claim of exemption. This specific provision is intended to take 
precedence over the general provisions of Section 1013 (extra 
time to act after mail "service"). Cf. Labarthe v. McRae, 35 Cal. 
App.2d 734, 97 P.2d 251 (1939) (provision for running of time for 
notice of intention to move for new trial from receipt of notice 
of entry of judgment controls over Section 1013) . And the lO-day 
period for service of the notice of hearing is not subject to Section 
1013. See Welden v. Davis Auto Exchange, 153 Cal. App.2d 515, 
521-522, 315 P.2d 33, 37 (1957). 

The form of the notice of opposition is prescribed by the 
Judicial Council. See Section 723.120. See also Section 723.128 
(contents of notice). 

If the notice of opposition to the claim of exemption and the 
notice of motion for an order determining the claim of 
exemption are timely filed, the hearing is held within 20 days 
from the filing of the notice of motion unless continued by the 
court for good cause. The judgment creditor must also serve a 
copy of the notice of opposition and a notice of hearing on the 
judgment debtor and file proof of service. See also Section 
723.123 (judgment debtor states present mailing address in claim 
of exemption). If the claim of exemption requested that the 
attorney for the judgment debtor also be served copies of such 
notices, the judgment creditor must also serve copies of the 
notices on such attorney and file proof of service. 

Mter hearing, the court may order that the earnings 
withholding order be modified or even terminated. The date 
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fixed for termination of the order may precede the date of the 
hearing. See subdivision (g). The court may order that amounts 
withheld in excess of the amount determined to be proper be 
paid to the judgment debtor. See subdivision (g). Where the date 
of termination is made retroactive, an employer may have 
already withheld and paid over pursuant to the earnings 
withholding order prior to receipt of notice of termination. 
Subdivision (c) of Section 723.022 makes clear that the employer 
is not liable to the debtor for such amounts, and subdivision (i) 
of Section 723.105 authorizes the debtor to recover such amounts 
from the levying officer or, if paid to the creditor, from the 
creditor. Where amounts have been withheld but not yet paid 
over to the levying officer, the employer is required to pay those 
amounts to the employee-judgment debtor. See subdivision (i). 

Subdivision (j) continues the rule that an appeal may be taken 
from the court's order allowing or denying the claim of 
exemption in whole or in part. See Section 690.50(m). However, 
the rule formerly provided by the third sentence (deleted by 
amendment) of subdivision (j) of Section 690.50 that an appeal 
by the judgment creditor prevented the release of the withheld 
earnings of the judgment debtor is not continued. Under 
subdivision (j) of Section 723.105, until such time as the order 
modifying or terminating the earnings withholding order is set 
aside or modified, the order allowing the claim of exemption in 
whole or in part is given the same effect as if the appeal had not 
been taken. 

Subdivision (k) makes clear that this section does not apply to 
exemption claims made where a withholding order for taxes has 
been served pursuant to Article 4 (commencing with Section 
723.070). See Section 723.075. Nor does this section apply to a 
withholding order for support; the exemption in the case of such 
an order is determined under Section 723.052 which specifies the 
procedl~re for claiming the exemption. 

§ 723.106. Findings not required 

Comment. Section 723.106 is comparable to a provision found 
in subdivision (i) of Section 690.50 (claims for exemption). 

§723.107. Limitation on obtaining additional earnings 
withholding orders 

Comment. Section 723.107 precludes a creditor who has 
obtained an earnings withholding order which has gone into 
effect from causing another order to be served during the lO-day 
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period following the expiration of his prior order. The purpose 
of this limitation is to give other judgment creditors a lO-day 
period during which their earnings withholding orders can be 
served while the original creditor is precluded from competing 
with them. The original creditor may apply for the second 
earnings withholding order either before or after his prior order 
expires. But service of the second order on the same employer 
while the Original order is in effect will be ineffective under 
Section 723.023, and service during the lO-day period following 
expiration of the original order is prohibited by Section 723.107. 
Even though the lO-day moratorium period is violated, the 
employer may act pursuant to what has been served upon him. 
See Section 723.154. Of course, after the expiration of the lO-day 
period, the original creditor is treated like any other creditor. 

It should be noted that each agency of the state is considered 
a separate entity for the purposes of this chapter. See Section 
723.011 (d). Hence, even though one agency has been making 
collection, a second agency may serve an earnings withholding 
order within the lO-day period provided in this section. 

§ 723.120. Judicial Council to prescribe forms 

Comment. Section 723.120 requires the judicial Council to 
prescribe the forms necessary for the purposes of this chapter. 
Various sections prescribe information to be contained in the 
forms; but the JudiCial Council has complete authority to adopt 
and revise the forms as necessary and may require additional 
information in the forms or may omit information from the forms 
that it determines is unnecessary. See also Section 723.081 (forms 
in connection with withholding order for taxes). 

§ 723.121. Application for earnings withholding order 

Comment. The form for the application for an earnings 
withholding order is prescribed by the Judicial Council. See 
Section 723.120. 

§ 723.122. Notice to employee 

Comment. The form for the notice to the employee is 
prescribed by the Judicial Council (see Section 723.120) or, in the 
case of a notice of a withholding order for taxes, by the state (see 
Section 723.081). For the notice to the employee in the case of 
a withholding order for taxes, see Section 723.075. See also 
Section 723.076(f) (temporary earnings holding order). Under 
Section 723.122, the judicial Council may, for example, provide 
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a statement that informs the employee where to seek legal 
advice. 

§ 723.123. Form of claim of exemption 

Comment. The form for the claim of exemption is prescribed 
by the Judicial Council. See Section 723.120. The "present 
mailing address" mayor may not be the judgment debtor's 
residence address. 

§ '123.124. Judgment debtor's financial statement 

Comment. The form for the financial statement is prescribed 
by the Judicial Council. See Section 723.120. 

§ 723.125. Earnings withholding order 

Comment. Section 723.125 specifies the information to be 
included in the earnings withholding order. The form of the 
order is prescribed by the Judicial Council. See Section 723.120. 
Special forms are prescribed for earnings withholding orders for 
taxes. See Section 723.081. 

§ 723.126. Employer's return 

Comment. Section 723.126 specifies the information to be 
included in the employer's return. The form for the return is 
prescribed by the Judicial Council (see Section 723.120) or, in the 
case of a return in connection with a withholding order for taxes, 
by the state (see Section 723.081). 

§ 723.127. Employer's instructions 

Comment. Section 723.127 requires the preparation of 
employer's instructions that provide the employer with the 
information he needs to comply with the law. The levying officer 
provides the employer with a copy of the employer's instructions 
with the earnings withholding order. See Section 723.103. 

§ 723.128. Judgment creditor's notice of opposition 

Comment. Section 723.128 specifies the information to be 
included in the judgment creditor's notice of opposition to the 
claim of exemption. The form is prescribed by the Judicial 
Council. See Section 723.120. 
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§ 723.129. Availability of forms 

Comment. Section 723.129 implements the last sentence of 
subdivision (d) of Section 723.122. 

§ 723.151. Liaison with federal administrator 

Comment. Section 723.151 authorizes the Judicial Council to 
do whatever is required by the federal administrator to obtain 
and maintain a state exemption from the earnings garnishment 
provisions of the Consumer Credit Protection Act. A similarly 
broad grant of power as that contained in the first paragraph of 
Section 723.151 is found in Government Code Section 25210 
(county participation in Economic Opportunity Act of 1964). 
Subdivisions (a), (b), and (c) are based on the language of 29 
Code of Federal Regulations Section 870.55(a), requiring the 
state administrator to act as liaison with the federal 
administrator. 

§ 723.152. Fraudulent withholding by employer 

Comment. Section 723.152 is based on Labor Code Section 
227 (failure to make agreed payments to health, welfare, or 
similar fund). 

§ 723.153. Employer not to defer or accelerate payment of 
earnings 

Comment. Section 723.153 makes clear that an employer may 
neither defer nor accelerate payment of earnings to an employee 
in an attempt to avoid compliance with an earnings withholding 
order and specifies the measure of damages in case of a violation. 

§ 723.154. Remedies of judgment creditor; limitation of 
employer's liability 

Comment. Section 723.154 authorizes suit by a creditor 
against an employer both where the employer fails to withhold 
properly and where he fails to pay over amounts withheld. This 
remedy is independent of the procedure prOvided in Chapter 2 
(Sections 717-723) of this part, and Section 723.154 makes clear 
that supplemental proceedings under Chapter 2 are not a 
prerequisite to suit by the creditor against the employer. 
Whether or not the court can order the employer to withhold 
and pay over in a Chapter 2 proceeding is a matter not dealt with 
in the Employees' Earnings Protection Law. 
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Subdivision (b) makes clear that an employer is protected 
from liability where he complies with an order or written notice 
which appears proper on its face. Occasionally, through mistake, 
inadvertence, or even deliberate misconduct, an employer may 
be sent an order or notice which appears valid but which has 
been improperly obtained or served. For example, a creditor 
may fail to observe the lO-day moratorium on service of a second 
earnings withholding order. See Section 723.107 and Comment 
. thereto. The employer is not required in such circumstances to 
go beyond the document itself and is not subject to liability 
where he complies with its directions and is not actively 
participating in a fraud. The remedy of the injured party in such 
a case is to proceed against the person who falsified the 
document or who improperly obtained the document or caused 
it prematurely to be served. 

This section also makes clear that, where an employer is 
complying with a prior order, he is not liable for failing to comply 
with a subsequent valid order--even though the prior order is in 
fad invalid-unless he is actively participating in a fraud. 

GOVERNMENT CODE 

§ 26750 (added). Fee under Employees' Earnings 
Protection Law 

Comment. Section 26750 provides for a one-time fee of $8.50 
for performance of the levying officer's duties under the 
Employees' Earnings Protection Law, Code of Civil Procedure 
Sections 723.010-723.154. 

LABOR CODE 

§ 300 (amended). Wage assignments 

Comment. Section 300 is amended to make the section 
consistent with the Employees' Earnings Protection Law (Code 
Civ. Proc. § 723.010 et seq.) . 

Subdivision (a). Subdivision (a) makes clear that the 
shortened phrase "assignment of wages" continues prior law as 
to the kind of instrument dealt with in this section and clarifies 
the relationship between Section 300 and Civil Code Section 4701 
(wage assignment for support). 
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Subdivision (b). Paragraphs (1) through (6) of subdivision 
(b) continue generally without substantive change provisions 
formerly contained in Section 300. A sentence has been added to 
paragraph (2) to provide a limited exception from the 
requirement of spousal consent. Paragraph (7) continues 
without substantive change a provision formerly contained in 
Section 300 except that the former reference to the attachment 
or levy on execution against wages or salary is replaced by a 
reference to an earnings withholding order to conform to the 
procedure provided by the Employees' Earnings Protection 
Law, and the former reference to priority of wage assignments 
has been superseded by paragraph (7) and subdivision (c). 

Subdivision (c). Subdivision (c) clarifies the relationship 
between a valid wage assignment and a subsequently served 
earnings withholding order. Where a wage assignment is in 
effect and an earnings withholding order is served, the employer 
shall not withhold pursuant to the order until after the end of th~ 
pay period during which the order was served. Thus, the wage 
assignment is, in effect, given an exclusive preference for that 
pay period and the debtor is given an opportunity to put his 
affairs in order. Such action may include revoking the wage 
assignment as to unearned wages pursuant to subdivision (f). 
Even where the debtor revokes the wage assignment prior to the 
end of the pay period (but after receipt of an earnings 
withholding order), the operation of the order is suspended until 
after the current pay period. Hence, the debtor is afforded an 
opportunity to retain his unearned wages for the current pay 
period only. Mter such moratorium, the earnings withholding 
order has a priority over the assignment if the latter remains in 
effect. The unlimited preference formerly given to an 
assignment of unearned wages or salary is not continued b~cause 
this preference would permit a judgment debtor to give 
preference to one creditor and to defeat the claims of other 
creditors who seek to collect on their judgments under the 
Employees' Earnings Protection Law. 

Subdivision (d). See the Comment to subdivision (f). 
Subdivision (e). Subdivision (e) continues the substance of a 

provision formerly found in Section 300 and extends the scope of 
the former provision to cover the statement provided for in 
paragraph (2) of subdivision (b). 

Subdivision (I). The first sentence of subdivision (f), which 
makes an assignment of unearned wages or salary revocable at 
any time by the maker thereof, replaces a portion of the former . 
provision of Section 300 which restricted the amount of unearned 
wages or salary that could be assigned. The former 5O-percent 
limitation on the amount of wages or salary that can be assigned 
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has been continued in subdivision (d). The former 25-percent 
"hardship" limitation has not been continued because 
subdivision (f) permits the person making the assignment of 
wages or salary to be earned to revoke the assignment at any 
time. Thus, where an assignment becomes too onerous, 
especially after service of an earnings withholding order, the 
assignment may be revoked. The delayed preference given the 
earnings withholding order under subdivision (c) will generally 
require persons having judgments, including support orders, to 
use the procedure provided in the Employees' Earnings 
Protection Law-rather than Section 300-to enforce their 
judgments; but it avoids conflict between wage assignments and 
orders issued pursuant to the Employees' Earnings Protection 
Law. 

Subdivisions (g), (h), and (i). Subdivisions (g), (h), and (i) 
continue without substantive change provisions formerly 
contained in Section 300. It should be noted that the 
inapplicability of Section 300 to the deductions referred to in 
subdivision (h) means not only that compliance with the 
formalities and limitations provided in Section 300 is not required 
but also that Section 300 provides no special preference for such 
deductions. 

WELFARE AND INSTITUTIONS CODE 

§ 11489 (technical amendment) 

Comment. Section 11489 has been amended to conform to 
changes made by Chapter 2.5 (commencing with Section 
723.010) of the Code of Civil Procedure and Civil Code Section 
4701. See Code Civ. Proc. § 723.031 and the Comment thereto. 
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The Eminent Domain Law was enacted in 1975 on 
recommendation of the California Law Revision Commission. 
Pursuant to Resolution Chapter 130 of the Statutes of 1965, the 
Commission has maintained a continuing review of 
condemnation law and procedure to determine whether any 
technical or substantive changes are necessary. 

As a result of this continuing review, the Commission submits 
this recommendation to clarify the law relating to 
apportionment, payment, and cancellation of ad valorem 
property taxes on property taken by eminent domain. The 
recommended legislation is technical in nature and reorganizes 
and simplifies existing provisions to clarify them and make them 
more usable. The recommended legislation also makes., minor 
substantive and procedural improvements. 
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RECOMMENDATION 

relating to 

AD VALOREM PROPERTY TAXES IN 
EMINENT DOMAIN PROCEEDINGS 

The provisions governing the apportionment, payment, 
and cancellation of ad valorem property taxes on property 
subject to eminent domain proceedings are difficult to 
understand and apply. They are located in two codes and 
are haphazardly organized. l They are intermingled with 
provisions governing taxes in acquisitions of property other 
than by eminent domain.2 They are unduly lengthy and 
deal with a number of unrelated subjects.3 

The Commission recommends that provisions relating 
solely to taxes on property acquired by eminent domain be 
revised and relocated in the Eminent Domain Law. The 
more general provisions of the Revenue and Taxation Code 
relating to taxes in acquisitions by public eI)tities should be 
revised and reorganized for clarity. 

The rules pertaining to the, apportionment of liability for 
taxes should also be clarified. In order to help ensure that 
past taxes will be paid when property becomes exempt 
from taxation because of acquisition by a public entity,4 the 
Commission recommends that the public entity be surety 
for taxes not collected from the award or paid from escrow.s 

Where there is a partial taking in eminent domain, the 

1 See, e.g., Code Civ. Proc. §§ 1265.200, 1268.410-1268.430; Rev. & Tax. ~ §§ 4986, 
4986.1, 4986.9, 5096.3. ' 

I See, e.g., Rev. & Tax. Code §§ 4986,4986.1 (prescribing both general principles relating 
to acquisition of exempt property and special rules applicable only in eminent 
domain proceedings). 

3 Revenue and Taxation Code Section 4986.9, for example,· deals not only with 
certification of tax information by the tax coDector in eminent domain proceedings 
but also with payment of taxes out of the award, naming parties, and transfer of the 
tax lien whether in eminent domain or negotiated purchase. 

4 See Cal. Const., Art. XIII, § 3(a), (b), (d); Rev. & Tax. Code § 202 (a) (3)-(4) (tax 
exempt property). 

5 Revenue and Taxation Code Section 4986.9(b) requires the court in eminent domain 
proceedings to order taxes paid from the award. Revenue and Taxation Code Section 
4986 (b) provides for payment of taxes from escrow when property is acquired by 
negotiated purchase. The recommended provision would make taxes not so paid 

, coDectible from the public entity. However, the former owner would remain 
ultimately liable for past taxes, and the public acquiring entity would be entitled to 
reimbursement from the former owner for any past taxes coDected from the public 
entity. 

(295 ) 
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award should serve as security for taxes due on the 
remainder.6 The statute should provide a moratorium on 
collection of future taxes on property that will become 
exempt from taxation; this will prevent the collection effort 
for taxes that will ultimately be refunded. Several minor 
substantive and technical improvements should also be 
made.7 

These changes will help end the confusion that surrounds 
ad valorem tax questions in eminent domain proceedings 
and simplify their resolution.s 

The Commission's recommendation would be 
effectuated by enactment of the following measure: 

An act to amend Section 1268.410 of, to repeal and add 
Section 1268.420 to, and to add Sections 1250.250, 1260.250, 
1268.440, and 1268.450 to, the Code of Civil Procedure, and 
to amend Sections 134, 2921.5, 2922, 4986, 4986.2, and 5096.7 
of, to add Article 5 (commencing with Section 5081) to 
Chapter 4 of Part 9 of Division 1 of, and to repeal Sections 
4986.1, 4986.7, 4986.9, and 5096.3, of the Revenue and 
Taxation Code, relating to ad valorem property taxes on 
property subject to eminent domain proceedings or 
acquired by public entities. 

The peopJe of the State of California do enact as follows: 

Code of Civil Procedure § 1250.250 (added). Holder of 
tax lien need not be named defendant 

SECTION 1. Section 1250.250 is added to the Code of 
Civil Procedure, to read: 

8 This provision avoids the need to separately assess the part taken and the remainder 
until it becomes clear that the property will ultimately be taken, and also facilitates 
the collection of taxes past due on the entire parcel. 

7 The specific changes recommended by the Commission are noted in the Comments 
that follow the sections in the recommended legislation. 

8 This recommendation does not address problems of determining, apportioning, or 
paying ad valorem property taxes in inverse condemnation actions; these are 
separate matters that the Commission has not considered. Nor does this 
recommendation deal with fixed assessment liens on property subject to eminent 
domain proceedings; the Commission is engaged in a separate study of this problem. 
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1250.250. If the only interest of the county or other 
taxing agency in the property described in the complaint is 
a lien for ad valorem taxes, the county or other taxing 
agency need not be named as a defendant. 

Comment. Section 1250.250 continues the substance of the 
first portion of former Revenue and Taxation Code Section 
4986.9 (c) . In the case of exempt property, the lien for ad valorem 
taxes is extinguished and transfers and attaches to the proceeds 
constituting the award pursuant to Section 5083 of the Revenue 
and Taxation Code. 

Code of Civil Procedure § 1260.250 (added). 
Determination and payment of property taxes 

SEC. 2. Section 1260.250 is added to the Code of Civil 
Procedure, to read: 

1260.250. (a) The court shall by order give the tax 
collector the legal description of the property sought to be 
taken and direct the tax collector to certify to the court the 
information required by subdivision (c), and the tax 
collector shall promptly certify the required information to 
the court. 

(b) The court order shall be made on or before the 
earliest of the following dates: 

(1) The date the court makes an order for possession. 
(2) The date set for trial. 
(3) The date of entry of judgment. 
( c ) The court order shall require certification of the 

following information: 
(1) The current assessed value of the property together 

with its assessed identification number. 
(2) All unpaid taxes on the property, and any penalties 

and costs that have accrued thereon while on the secured 
roll, levied for prior tax years that constitute a lien on the 
property. 

(3) All unpaid taxes on the property, and any penalties 
and costs that have accrued thereon while on the secured 
roll, levied for the current tax year that constitute a lien on 
the property prorated to, but not including, the date of 
apportionment determined pursuant to Section 5082 of the 
Revenue and Taxation Code or the date of trial, whichever 
is earlier. If the amount of the current taxes is not 

4-77062 
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ascertainable at the time of proration, the amount shall be 
estimated and computed based on the assessed value for the 
current assessment year and the tax rate levied on the 
property for the immediately prior tax year. 

(4) The actual or estimated amount of taxes on the 
property that are or will become a lien on the property in 
the next succeeding tax year prorated to, but not including, 
the date of apportionment determined pursuant to Section 
5082 of the Revenue and Taxation Code or the date of trial, 
whichever is earlier. Any estimated amount of taxes shall be 
computed based on the assessed value of the property for 
the current assessment year and the tax rate levied on the 
property for the current tax year. 

(5) The amount of the taxes, penalties, and costs 
allocable to one day of the current tax year, and where 
applicable, the amount allocable to one day of the next 
succeeding tax year, hereinafter referred to as the "daily 
prorate." 

(6) The total of paragraphs (2), (3), and (4). 
(d) If the property sought to be taken does not have a 

separate valuation on the assessment roll, the information 
required by this section shall be for the larger parcel of 
which the property is a part. 

(e) The court, as part of the judgment, shall separately 
state the amount certified pursuant to this section and 
order that the amount be paid to the tax collector from the 
award. If the amount so certified is prorated to the date of 
trial, the order shall include, in addition to the amount so 
certified, an amount equal to the applicable daily prorate 
multiplied by the number of days commencing on the date 
of trial and ending on and including the day before the date 
of apportionment determined pursuant to Section 5082 of 
the Revenue and Taxation Code. 

(f) Notwithstanding any other provision of this section, 
if the board of supervisors provides the procedure set forth 
in Section 5087 of the Revenue and Taxation Code, the 
court shall make no award of taxes in the judgment. 

Comment. Subdivisions (a) - (c), and (e) of Section 1260.250 
continue the substance of subdivisions (a) and (b) of former 
Revenue and Taxation Code Section 4986.9. Subdivision (b) (3) 
is added in recognition of the fact that judgment may be entered 
without a trial. Subdivision (d) is added so that, in a partial 
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taking, the award is security for taxes due on the whole parcel. 
See subdivision (e). Subdivision (f) continues the second 
sentence of subdivision (b) of former Section 4986.l. 

Taxes on exempt property not paid from the award pursuant 
to subdivision (e) may be transferred to the unsecured roll for 
collection. See Rev. & Tax. Code §§ 5084 (b) , 5086(a), 5087. F9~ 
the rules governing reimbursement for taxes subject to 
cancellation, and liability for taxes after the date of 
apportionment, see Article 5 (commencing with Section 
1268.410) of Chapter 11. 

Code of Civil Procedure § 1268.410 (technical 
amendment) 

SEC. 3. Section 1268.410 of the Code of Civil Procedure 
is amended to read: 

1268.410. As between the plaintiff and defendant, the 
plaintiff is liable for any ad valorem taxes, penalties, and 
costs upon property acquired by eminent domain HlM 
'J'l6tt1el Be StlBjeet -te etHleellftti6ft tmeler Cftftpter 4 
(e6lft1ftefteiBg wHft 8eeti6ft 498St- ef Pttft Q ef Dytitti6ft l- ef 
~ He¥efttle ftftEI T&xftti6ft ~ if ~ plftiBtiff were It 

pHeBe efttity ftftEI if stte4t ~ peftttlties, ftftEI eests ftttel liM 
heeB pM&; wlltether at' liM ~ plttinftff is ft ptthlie efttity 
prorated from and including the date of apportionment 
determined pursuant to Section 5082 of the Revenue and 
Taxation Code. 

Comment. Section 1268.410 is amended for clarity. The 
proration under this section applies whether or not the property 
becomes exempt from taxation, but affects only the relationship 
between plaintiff and defendant. Collection and cancellation of 
taxes is not governed by Section 1268.410 but by the relevant 
provisions of the Revenue and Taxation Code. See, e.g., Rev. & 
Tax. Code § 5090. See also Section 1268.420 (tax collection 
moratorium) . 

Code of Civil Procedure § 1268.420 (repealed) 
SEC. 4. Section 1268.420 of the Code of Civil Procedure 

is repealed. 
1988.489. If pr6perty ftef!tlireel By emineftt s6mftiB Sees 

liM fttwe It sepftPftte '/ttlttftti6ft eft ~ ft9sessmeftt Fell; ~ 
pttfty -te ~ elflifteftt s6mMs pr6eee8iBg fftttY; M ~ .ftIfte 
~ ~ ~ eft Stteh pr6per~ Me sHl3jeet -te eftfteellftti6ft 
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pUl'suaftt ~ 8eetieft ~ at ~ 'Re'teftue ftftft THatieR 
Ce~e, ~ ~ ~ ftHf eelleetel' fep tt septt1'ate '.·aluatieR at 
sueft pl'epel'ty iH: aeeel'~Mlee wHft l\Jrtiele 3 (eemmefteiHg 
wHft 8eetieft ~ at Chap tel' 3 at Pttft 6 at Divisieft -I- at ~ 
'Rerteftue ~ TaJfatieft ~ ftetvAthstMl~iftg ~ pl'erf'isieft 
iH: sueft al'tiele ~ ~ eeftt1'al'Y. 

Comment. The substance of former Section 1268.420 is 
continued in Section 1268.450. 

Code of Civil Procedure § 1268.420 (added). Collection 
of taxes 

SEC. 5. Section 1268.420 is added to the Code of Civil 
Procedure, to read: 

1268.420. (a) Except as provided in subdivision (b): 
(1) If the acquisition of property by eminent domain will 

make the property exempt property as defined in Section 
5081 of the Revenue and Taxation Code, any ad valorem 
taxes, penalties, o:r costs on the property for which the 
plaintiff is liable pursuant to Section 1268.410 are not 
collectible. 

(2) If the acquisition of property by eminent domain will 
not make the property exempt property as defined in 
Section 5081 of the Revenue and Taxation Code, the 
plaintiff shall be deemed to be the assessee for the purposes 
of collection of any ad valorem taxes, penalties, and costs on 
the property for which the plaintiff is liable pursuant to 
Section 1268.410. 

(b) To the extent there is a dismissal or partial dismissal 
of the eminent domain proceeding, the amount of any 
unpaid ad valorem taxes, penalties, and costs on the 
property for which the plaintiff would be liable pursuant to 
Section 1268.410 until the entry of judgment of dismissal 
shall be awarded to the defendant. The amount awarded 
shall be paid to the tax collector from the award or, if unpaid 
for any reason, are collectible from the defendant. 

Comment. Subdivision (a) (1) of Section 1268.420 places a 
moratorium on collection of taxes on property that it appears will 
become exempt from taxation by virtue of acquisition by a public 
entity. Cf. Rev. & Tax. Code § 5091 (notice of proposed 
acquisition of property that will become exempt) . If the eminent 
domain proceeding is ultimately abandoned or otherwise 

----------
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dismissed, the moratorium ends and collection may thereafter be 
made from the award or from the defendant. See subdivision (b). 

Subdivision (a) (2) makes clear that taxes on property that will 
not become exempt by virtue of acquisition by a public entity are 
collectible from the plaintiff as of the date of apportionment. See 
Section 1268.410. The taxes are collectible notwithstanding the 
fact that the final order of condemnation vesting title in the 
plaintiff has not yet been made or recorded. For cancellation and 
refund of taxes collected on property that becomes exempt by 
virtue of a claimed exemption, see Revenue and Taxation Code 
Section 272. In the case of abandonment or other dismissal, 
unpaid taxes for which the plaintiff is liable must be awarded to 
the defendant, and are collectible either from the award or from 
the defendant. See subdivision (b). 

In the case of a partial taking, a separate valuation may be 
necessary in order to make taxes, penalties, and costs collectible, 
whether on the part taken or on the remainder. Cl Section 
1268.450 (application for separate valuation of property). 

Code of Civil Procedure § 1268.440 (added). Refund of 
taxes 

SEC. 6. Section 1268.440 is added to the Code of Civil 
Procedure, to read: 

1268.440. (a) If taxes have been paid on property that 
is exempt property as defined in Section 5081 of the 
Revenue and Taxation Code, the amount of the taxes that, 
if unpaid, would have been subject to cancellation under 
Article 5 (commencing with Section 5081) of Chapter 4 of 
Part 9 of Division 1 of the Revenue and Taxation Code shall 
be deemed to be erroneously collected and shall be 
refunded in the manner prOvided in Article 1 
(commencing with Section 5096) of Chapter 5 of Part 9 of 
Division 1 of the Revenue and Taxation Code to the person 
who paid the taxes. 

(b) The public entity shall be deemed to be the person 
who paid the taxes if the public entity reimbursed the 
defendant for the taxes under a cost bill filed in the eminent 
domain proceeding pursuant to Section 1268.430. A claim 
for refund of taxes filed by a public entity. pursuant to this 
section shall contain a copy of the cost bill under which 
taxes were reimbursed or a declaration under penalty of 
perjury by the public entity that the taxes were reimbursed 
under a cost bill. 

~~~-~---~~~---~----------
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(c) Taxes paid on either the· secured or unsecured roll 
may be refunded pursuant to this section. 

Comment. Section 1268.440 continues the substance of 
former Section 5096.3 of the Revenue and Taxation Code. Refund 
of taxes on exempt property other than that defined in Revenue 
and Taxation Code Section 5081 is governed by Revenue and 
Taxation Code Section 272. The terms "secured roll" and 
"unsecured roll" are defined in Revenue and Taxation Code 
Section 109. 

Code of Civil Procedure § 1268.450 (added). Separate 
valuation 

SEC. 7. Section 1268.450 is added to the Code of Civil 
Procedure, to read: 

1268.450. If property acquired by eminent domain does 
not have a separate valuation on the assessment roll, any 
party to the eminent domain proceeding may, at any time 
after the taxes on the property are subject to cancellation 
under Article 5 (commencing· with Section 5081) of 
Chapter 4 of Part 9 of Division 1 of the Revenue and 
Taxation Code, apply to the tax collector for a separate 
valuation of the property in accordance with Article 3 
(commencing with Section 2821) of Chapter 3 of Part 5 of 
Division 1 of the Revenue and Taxation Code 
notwithstanding any provision in that article to the 
contrary. 

Comment. Section 1268.450 continues the substance of 
former Section 1268.420. It is revised to reflect the enactment of 
Article 5 (commencing with Section .5081) of Chapter 4 of Part 
9 of Division 1 of the Revenue and Taxation Code relating to 
cancellation of taxes on exempt property. 

Revenue & Taxation Code § 134 (technical amendment) 
SEC. 8. Section 134 of the Revenue and Taxation Code 

is amended to read: 
134. "Unsecured property" is property: 
(a) The taxes on which are not a lien on real property 

sufficient, in the opinion of the assessor, to secure payment 
of the taxes. 

(b) The taxes on which were secured by real estate 
property on the lien date and which f'eftl estate property 
was later acquired by the United States M A:Hieriea, the 
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Sfttffi state, or by any county, city, school district or other 
public tlgeftey entity and the taxes required to be 
transferred to the unsecured roll pursuant to SeeBeft 498e 
ef HHs eeee Article 5 (commencing with Section 5081) of 
Chapter 4 of Part 9. 

Comment. Section 134 is amended to reflect the enactment 
of Article 5 (commencing with Section 5081) of Chapter 4 of Part 
9, relating to cancellation of taxes on exempt property. 

Revenue & Taxation Code § 2921.5 (technical 
amendment) 

SEC. 9. Section 2921.5 of the Revenue and Taxation 
Code is amended to read: 

2921.5. THes (a) Except as prOvided in subdivision (b), 
taxes on unsecured property as defined in subdivision (b) 
of Section 134, SHBf)tlP8:gt'tlf)ft tet ef· HHs eeee shall be 
transferred from the "secured roll" to the "unsecured roll" 
of the corresponding year by the county auditor on order 
of the board of supervisors with the written consent of the 
eistfiet tl •• ePftey county legal adviser pursuant to SeeBeft 
498e ef HHs eeee Article 5 (commencing with Section 5081) 
of Chapter 4 of Part 9 at the same time the taxes are 
canceled on the f'e8:l es.Me property, and shall be collected 
in the same· manner as other delinquent taxes on the 
"unsecured ~ f)pe¥ieee, MtM H:e roll " 

(b) No delinquent penalty shall attach to saeft taxes se 
R8:Hs:fePPee transferred pursuant to subdivision (a) , except 
to those taxes which carried delinquent penalty on the 
secured roll at the time the f'e8:l eS.tl.e property involved 
was acquired by a public tlgeftey entity. 

Comment. Section 2921.5 is amended to reflect the 
enactment of Article 5 (commencing with Section 5081) of 
Chapter 4 of Part 9, relating to cancellation of taxes on exempt 
property, and to conform to the language of Section 4986. 

Revenue &. Taxation Code § 2922 (technical amendment) 
SEC. 10. Section 2922 of the Revenue and Taxation 

. Code is amended to read: 
2922. (a) Taxes on the unsecured roll as of July 31st if 

unpaid are delinquent August 31st at 5 p.m., and thereafter 
a delinquent penalty of 6 percent attaches to them. Taxes 

.---_ .. _- -----



304 AD VALOREM PROPERTY TAXES 

added to the unsecured roll after July 31st, if unpaid are 
delinquent at 5 p.m. on the last day of the month 
succeeding the month in which the assessment was added 
to the unsecured roll and thereafter a delinquent penalty of 
6 percent attaches to them, except that taxes transferred to 
the unsecured roll pursuant to SeetioR 4986 ef ~ ee8e 
Article 5 (commencing with Section 5081) of Chapter 4 of 
Part 9to which penalties had attached while on the secured 
roll and also were transferred shall be subject only to the 
additional penalties prescribed by subdivision (b) . If 
August 31st or the last day of any month falls on Saturday, 
Sunday or a legal holiday, and if payment is received by 5 
p.m. of the next business day, the 6 percent penalty shall not 
attach. 

(b) If taxes on the unsecured roll are unpaid by 5 p.m. 
of the last day of the second succeeding month after the 6 
percent penalty attaches pursuant to subdivision (a), an 
additional penalty of 1 percent attaches to them on the first 
day of each month thereafter to the time of payment or to 
the time a court judgment is entered for the amount of the 
unpaid taxes and penalties, whichever occurs first. If the 
last day of any month falls on Saturday, Sunday or a legal 
holiday, the additional penalty of 1 percent shall attach 
after 5 p.m. on the next business day. 

Comment. Section 2922 is amended to reflect the enactment 
of Article 5 (commencing with Section 5081) of Chapter 4 of Part 
9, relating to cancellation of taxes on exempt property. 

Revenue & Taxation Code § 4986 (amended) 
SEC. 11. Section 4986 of the Revenue and Taxation 

Code is amended to read: 
4986. (a) All or any portion of any tax, penalty, or costs, 

heretofore or hereafter levied, Ifttty shall, on satisfactory 
proof, be canceled by the auditor on order of the board of 
supervisors with the written consent of the county legal 
adviser if it was levied or charged: 

(1) More than once. 
(2) Erroneously or illegally. 
(3) On the canceled portion of an assessment that has 

been decreased pursuant to a correction authorized by 
Article 1 (commenciflg with Section 4876) of Chapter 2 ef 
~~. 
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(4) On property which did not exist on the lien date. 
(5) On property annexed after the lien date by the 

public entity owning it. 
(6) On property acquired tffiet" ~ Sef}te'l'ftgef' l8; ±969; 

by the United States at A:ffierica, the state, or by any 
county, city, school district or other f}6HaCtH stlaEHyisi6ft ftfttl. 
'W'mch, aecatlse at SHeft f}tlalic 6Vlftef'shif}, aecBftle 8M 
sttSject ~ seIe fep eeliB<it1eftt ~ public entity, to the 
extent provided in Article 5 (commencing with Section 
5081) . 

(7) On that portion of an assessment in excess of the 
value of the property as determined by the assessor 
pursuant to Section 469. 

-fBt Qft f}f'6f}ef'ty acqttiree ~ ~ lieB 6Me e,. ~ 
UBitee States at America, if SHeft f}f'6f}ef'ty tlI*ffl SHeft 
ac<it1isia6ft aec6ffies eJfeffif}t ftoeHt tHfta6ft tlfteef' ~ laws 
at ~ UtHtee States, eP e,. ~ ~ eP e,. ftay C6tlftty, ~ 
seh661 EHstfict eP etftep f}ttSlic eftaty, ftfttl. aecfttlse at SHeft 
f}tlSHC 6"Nftepshif} sec6ffies 8M stlBject ~ seIe fep 
eeHa<it1eftt fttJfes; ft6 cftftceDfta6ft sftaD Be ffiaee itt f'esf}ect 
at aD eP ftay f}6f'a6ft at ftay SHeft tll'J:f)aie fltJf; eP f}efttHaes eP 

caMs; Bttl SHeft fltJf; t6getflef' wHIt SHeft f}eftalaes ftfttl. eeMs as 
may fta¥e aecrtlee thef'e6ft wftiIe eft ~ sectlf'ee f'ell; sftaD 
Be J:laitl tflf'6tlgfl eSCf'6Vl at .tfte eIese at eSCf'6W eP; if \:lftf}aie 
fep ftay reas6ft, ~ sftaD Be c6Uedee IilEe ftay etftep ~ 
eft ~ tlftsectlf'ee i"eD:-Jf tlftf}aie at ~ ftme ~ fep ~ seIe 
at f}f'6f}ef'ty eft ~ sectlree t'6Il ~ ~ MMe; ~ sftaD Be 
tf'ftDMerree ~ ~ tlftsectlPee t'6Il f}tlPStlftftt ~ SeCa6ft QQQl.6, 
ftfttl. c6Deca6ft tflef'e6f sftaD Be ffiftee ftfttl. ftatI as f}r6Yieee 
tflef'eiB, eJfcef}t Mtat ~ stattlte at litftitaa6ftS eft ftay StItt 
Sf'6tlght ~ c6Ded SHeft ~ ftfttl. f}eftalaes sftaD C6tnHieftCe 
~ flIft ftoeHt ~ 6Me at tf'ftftsfer at SHeft fttJfes; f}eftalaes ftfttl. 
eeMs ~ ~ tlftsectlree f'ell; which 6Me sftaD Be eftteree eft 

~ tlftsectlree t'6Il e,. ~ fttleit6f' 6f}f}6site ~ ftBftle at ~ 
assessee at ~ ftme SHeft tf'ftftsfef' is ffiaee. ~ fef'eg6iftg 
~ at ~ stftttlte at Hffiitat6ftS sftaD ~ f'etf'6ftCa¥ely ~ 
aD SHeft tlftf}aie ~ ftfttl. f}efttHaes sa tf'ftftsfeHee, ~ 
eelift<it1eftt Elates at which ftf'e tffiet" ~ ~ effecav'e ftate at 
~ 8lBefteffieftt at .tftts SeCa6ft at ~ ±969 BegtHftP SeSSi6ft. 

If ftay f}f'6f}ef'ty eescf'iaee itt .tftts sttSEHvisi6ft is acqttif'ed 
e,. ft fteg6aatee f}tlPchase ftfttl. sale; gift; eeT./ise, eP effiifteftt 
e6ffiam f}f'6CeetliBg afteP ~ lieB 6Me Bttl tffiet" ~ ~ 

------~-----------
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esftHftefteemeftt ef ~ ftsetM yeftP fep wftieh eHFFeftt ftHfes 
Me ft IieH eft ~ I:nS~eFty, ~ tlfftstmt ef stteft eHFFeftt ftHfes 
sft&D Be eftfteelea ttBtI fteitfteF ~ ~eFSSft &em wftsm ~ 
~Fs~eFty Wft9 eeEjHiFea Bet' ~ ~Helie efttity sft&D Be liaBle 
fep ~ ~eyffteftt ef stteft ~ If; hswe"reF, ~ ~Fs~eFty is 
Be eeEJHiFea eftep ~ esfftlftefteemeftt ef ~ ftsetM yeftP fep 
.... lftieh ~ etH'f'eftt ftHfes Me ft IieH eft ~ ~F~eFty, tftttt 
~SFtiSft ettly ef stteft eHPf'eftt ftHfes; tsgetfteF wHft ftftY 
ellseele ~eftelties ttBtI eests tfteFeSft, whieh Me ~FS~efty 
ellseeele te tftttt pftft ef ~ ftsetM yeftP wmeh eBEIs eft ~ 
8ft,. eefsFe ~ tiMe ef eeEjHisitisft ef ~ ~Fs~eFty sft&D Be 
pttift tftFsHgh esersw ftt ~ elese ef eSer6>'.fl, at" if HBftftia fep 
ftftY FeeSSft, ~ sft&D Be tFftftsiePf'ea te ~ ttBSeeHrea I'6ll 
~HFSHftftt te Seetisft Q981.e ttBtI sftell Be esDeetiele &em ~ 
~erssft &em whsm ~ ~rs~eFty Wft9 eeEJHiFea. =Ate ~srtisft 
ef stteft ftHfes; tsgethep -wftft ftftY ~eftelties ttBtI eests tfteresft, 
'nmeh Me ellseeBle te tftttt pftft ef ~ ftsetM yeftP whieh 
eegifts eft ~ tiMe ef ~ eeEjHisitisft ef ~ ~ps~erty, sftell 
Be eftfteelea ttBtI sftell Ret Be eelleetiBle ettftep &em ~ 
~erssft &em '+wftsm ~ ~ps~eFty Wft9 eeEJHiFea Bet' &em ~ 
pHBlie efttity. 

Itt ft6 erreftt sftell ftftY tFftftsrer ef Hftpftia ftHfes; peftelties 
at" eests Be meae wHft pes~eet te prs~erty r.nIHeh ft&s BeeB 
~ aeeaea te ~ state fep aeliBEjHeftey. 
~ ~HFf3sses ef this sHBah'isisft, if ~Fseeediftgs fep 

eeEjHisiti6ft ef ~ ~sperty ~ efftifteftt asmftiB fttwe Ret 
BeeB eslftfBefteea, ~ tiMe ef eeEjHisitisft sftell Be ~ tiMe 
tftttt ~ esftTreytlftee is Feesraea ift ~ ftftlfte ef ~ ~Helie 
efttity at" ~ tiMe ef eetHel psssessisft ~ ~ pHBlie efttity , 
wmeherrer is eMlier. If prseeeEliBgs te eeEjHiFe ~ prs~efty 
~ eftlifteftt asmftiB fttwe BeeB esfftlftefteea ttBtI ftft sraep ef 
imIBediftte ~sssessisft setftiftea pPier te eeEjHisitisft ef ~ 
~~epty ~ aeea, ~ tiMe ef eeEjHisiti6ft sftell Be ~ tiMe 
Hf36R at" eftep whieh ~ ~lftiBtiff fftftY mlEe ~sssessisft ftS 

eHthsrii'lea ~ stteft ePEIeP ef immediete psssessisft. 
=Ate sHBjeet ef ~ ftfftstmt ef ~ ftHfes whieh fftftY Be EIHe 

eft ~ ~pspepty sftell Ret Be esftsiaerea Feler.jent eft ftftY 
isstte ift ~ esftaeHlftetisft eetisft, ttBtI ~ mefttisft ef sftiEl 
sHBjeet, either eft ~ YeiP EliFe eJfftfftiftetisft ef jHFSFS, at" 

ElHriftg ~ eJfftfftiftfttieft ef .... ittftesses, at" ftS ft pftft ef ~ 
eSHi"t's iftstFHetisfts te ~ jHry; at" ift MgtHfteftt ef estlftsel, 
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at" ethepwtse, sftttH eeftsttttIte gi'etHlas fep ft Hlistfial ift ftftf 
stteft ftetteft. 

(b) No cancellation under paragraph (2) of subdivision 
(a) sf Mtis seetteft shall be made in respect of all or any 
portion of any tax, or penalties or costs attached thereto, 
collectible by county officers on behalf of a Ifttttlieipal 
eepl'epfttieft city without the written consent of the city 
attorney or other officer designated by the city council 
unless the city council, by resolution filed with the board of 
supervisors, has authorized the cancellation by county 
officers. The resolution shall remain effective until 
rescinded by the city council. ~ ~ l'tIl'I'ese ef YHs 
seetteft ttBEl Seetteft 1W86.9, ~ 8Me ef l'esseSsieB shell he 
~ 8Me tlAeP wftieh ~ l'la:iftttf{ fIlft)' titke pessessi8ft .88 

8:t1tflerii'Jea {,y erEIer sf ~ eeaft at" 88 8:t1tft.erillea {,y ft 

aeelMfttteft sf ta:lftng. 
Comment. Section 4986 is amended to delete the provisions 

relating to cancellation of taxes on property acquired by public 
entities. These provisions are superseded by Article 5 
(commencing with Section 5081). The language of subdivision 
(a) of Section 4986 is made mandatory, rather than permissive, 
to reflect existing law. See 2 Ops. Cal. Att'y Gen. 526 (1943), 6 
Ops. Cal. Att'y Gen. 72 (1945). The portion of Section 4986 that 
related to mention of the amount of taxes which may be due on 
the property is not continued; it is inconsistent with Evidence 
Code Section 822 (c) . 

Revenue & Taxation Code § 4986.1 (repealed) 
SEC. 12. Section 4986.1 of the Revenue and Taxation 

Code is repealed. 
4986.1. -tet ~ heMa ef Stlf)eP¥is8Ps ef ftftf eetlft~ fBftf 

l'peserihe tfiftt whepe ~ 8:lftetlftt ef tIftl'Ma tHee; peaaleea 
ttBEl eests M he tr8:ftsfeHea M ~ tHlSee1:ll'ea MIII'1:II'9tl8Bt 
M Seetteft 4986 is less tfiftB ftm aellMs E$19), Mteh tHea, 
l'efta:lttes ttBEl eests sftttll he e8:fteelea Pfttflep tBftft trMl8feHea 
M ~ ttftsee1:ll'ea rell:-

tat-~ heftl'a sf stll'eP¥iseps ef ftftf eetlft~ fBftf pperAae 
tfiftt all aeliBfltleftt tHea; l'eftMttes ttBEl eests tiMI ft pre fttft 
sfttHre sf etlHeftt tHea; l'eftalttes ttBEl eests 88 fBftf htwe 
a:eeftlea tftepeeft while eft ~ see1:ll'ea MIl rwtbteh: ftI'e 

eeffilMHea ift a:eeep8tm:ee witfi stthEli\rfsieft (9) (h) ef Seeaea 
4988 sh:a:ll he 88:ftsfeHOa M the tlMee1:ll'ea Fell tlBEi eelleetea 
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I),tlpStlaftt te Seetloft QQQl.B. ffi ~ eyeftt ~ soapd at 
set>ef'visof's at ftftY' eOl:lftty flpeseriBes ~ flf'Oeedl:lpe aepem 
set: feftft; ~ eettH sMIl tftftke Be ttY/Me at tHea itt ~ 
efftlfteftt eofftalft flpoeeediftg. +Be ftMe fet. flpopatiOft at 
etlpf'eftt flHfes ttMI flefttHties sMIl Be ~ ftMe sfleeifiee itt 
Sl:l8ElMSioft (Q) (8) at Seetioft 4986: 

Comment. Subdivision (a) of former Section 4986.1 is 
continued in Section 5089. The first and third sentences of 
subdivision (b) are continued in Section 5087. The second 
sentence is continued in Code of Civil Procedure Section 
1260.250 (f) . 

Revenue & Taxation Code § 4986.2 (technical 
amendment) 

SEC. 13. Section 4986.2 of the Revenue and Taxation 
Code is amended to read: 

4986.2. All or any portion of uncollected city taxes, 
penalties or costs ffttty shall be canceled on any of the 
grounds specified in Section 4986. If the city taxes are 
collected by the county, the procedure outlined in Section 
4986 for the cancellation of taxes, penalties or costs shall be 
followed, except that the consent of the city attorney, in lieu 
of the consent of the distriet attoPftey county legal adviser, 
is necessary before cancellation. If the taxes are collected by 
the city, the taxes, penalties, or costs shall be eftfteeDed 
canceled by the officer having custody of the records 
thereof on order of the governing body of the city, with the 
written consent of the city attorney. 

Comment. Section 4986.2 is amended to conform to the 
language of Section 4986. The language of this section is made 
mandatory, rather than permissive, to reflect existing law. See 2 
QI?~ Cah_J\!(y ~en. 526 (1943); 6 Ops. Cal. Att'y Gen. 72 (1945). 

Revenue & Taxation Code § 4986.7 (repealed) 
SEC. 14. Section 4986.7 of the Revenue and Taxation 

Code is repealed. 
~.7. Vlaefte"/ef' tt flaBlie ageftey profloses te aeqttipe 

flplr;ate flpopepty 6P ppopepties fet. fltlslie l:lSe; ttft6 waepe 
stteft fll:lslie l:lSe will tftftke ~ flpoflepty 6P flpoflepties 
e*efftflt flaem tHatiOft, ~ flaB11e ageftey sMIl ftotify ~ 
eotmty ti eoHeetOf' ttMI ftftY' etftet. fll:lslie agefteies waose 
ttHfes ftf'e Bet eoHeeteEl e,. ~ eel:lftty ti eoDeetop Bttt .wfte 
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M ~ ame eJfereise -tfte flgM ef ftSSeSSmeftt ftftft- t8Jfatieft ef 
-tfte ttppreJEiffiate eKteftt ef -tfte prepesea pttBHe prejeet ftftft-
-tfte estimatea ame ef eempletieft ef ttll aef.}tJ:isitiefts 
fteeessa:ry tfierefer. SetEl ftetiee sftttll ee pre¥iaea 'h'ithiB 8: 

reftSefta:ele penea ef fttBe fellelWiftg tfte initia:llnlagetiftg ef 
flmtis fep tfte prepesea a:ef.}tJ:isitieft er aef.}tJ:isitiefts. 
~ prer./isiefts ef +ftis seetieft ereate Be rights er Ha:eilities 

8:BEI sftttll Bet affeet tfte ¥8:liSity ef 8:Bf I'r~erty aeflttisitiefts 
By ptH'ehftSe er eeftaelftflatieft. 

Comment. The substance of former Section 4986.7 is 
continued in Section 5091. 

Revenue & Taxation Code § 4986.9 (repealed) 
SEC. 15. Section 4986.9 of the Revenue and Taxation 

Code is repealed. 
~6.9. ittt tit 8:ft aetieft itt effiifteftt aemftiB, tfte eetH't, 

eitfier eft tfte tia:te it iSSHes 8:ft eraer fer pessessieft er eft er 
sefere tfte tia:te ~ fep ftoi8:l relatiTte te 8: pa:rtiettla:r 1'8:I'eel, 
v.,rftieheTter is e8:l'Her, sftttll Sireet tfte _ eelleeter te eePtifr 
te -tfte eetH't tfte fellev;mg iDfeffftatieft: 
~ ~ eHft'eftt ftSsessea ¥8:ftte ef -tfte pa:reel tegetfier 

with its ftSsessea iaefttlfteatieft fttHft8er. 
~ All tlltp8:ia tiHfes; pefta:lties 8:BEI eest!t ler./iea fep prier 

_ yetH"S 8:BEI eeftstitHtlBg 8: lieft HpeB stteft p8:l'eel. 
i3t All tlltp8:ia tiHfes; pefta:lties 8:BEI eest!t le¥iea fer tfte 

eHft'eftt _ ~ ryvftieh eeftstiftite 8: lieft eft stteft p8:l'eel 
preratea te; Bttt Bet meltIEliBg, tfte tia:te ef pessessieft 8:S stteft 
tia:te ef pessessieft is aetel'flliDea PtH'SHftftt te Seetieft 498ft: 
If tfte llfftetHit ef tfte eHft'eftt tttXes is Bet ftSeert8:iBasle M tfte 
fttBe ef preratieft, tfte S8:ffte sftttll ee esftffiMea 8:BEI 
eempHtea sftSea HpeB tfte eHft'eftt ftSsessea ¥8:ftte 8:BEI tfte 
_ ra:te lertiea eft tfte preperty fer tfte immeSiat:e prier 
~ 

fit If Be erEIeP fep pessessieft ha:s issHea rel&tWe te stteft 
pa:reel, ttll tlltp8:ia tiHfes; pefta:lties 8:BEI eest!t le¥iea fep tfte 
etH'reftt _ ~ whieh eeftstit:Hte 8: lieft eft stteft 1'8:I'eei 
prerat:ea te; Bttt Bet ifteltIEliBg, tfte tia:te ef tria:l; pltIs tfte 
8:lftettnt ef stteft tiHfes; pefta:lties 8:BEI eest!t a:lleea:ele te ette 
ee,. ef tfte _ yetH'; hereifta:fter referrea te 8:S tfte "a8:ily 
prerate. " If tfte 8:ffteHftt ef tfte eHft'eftt: tttXes is Bet 
ftSeert:ftiBasle M tfte fttBe ef l'reratieft, tfte S8:ffte sftttll ee 
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esemaleel aBEl e8lftpHleel saseel 1:If*Ht ~ eHPf'eftl assesseel 
¥flItte aBEl ~ tti f'Me lerlieel eft ~ flf'8flef'ly fep ~ 
immeeliale fH'Iet" yettP: 

-f6t +he aemal eP esslftaleel am:8Hftl ef ftHfes vlhieh ftf'e eP 

will eee8lfte ft JieH eft stteft p8f'eel ift ~ tteH sHeeeeeliftg tti 
yeftf' pf'8raleel M; BtH 8M melHamg, ~ tiMe ef fl8SSessi8ft 
eP ~ tiMe ef ftoiaI whiehever is e8f'lier pitts; rJyrftere 
aPfllieaBle, ft ~ f)l'8rale ef stteft ftHfefr. ABy esftfftat:eel 
8Jft8Hftl ef ftHfes shall Be flrelBiseel1:lf*Ht ~ ftSsesseel ¥flItte 
ef° ~ p8f'eel fep ~ eHPf'eftl ftSsesSHleftl yeftf' ttHtI ~ tti 
f'Me levieel eft ~ flr&f:lerly fer ~ eHPf'eftl ftseal yettP: 

~ +he ~ ef fl8f'agt'8flhs -f8h i3h aBEl -f6t ef +his 
sHselivisi8ft eP ~ ~ ef p8f'agrapfts -f8h f't; ttHtI -f6t ef 
~ SHselivisi8ft, tHtts ~ applieaBle ~ pr8rMe. 

A legal eleseripa8ft ef ~ fl8f'eel shall aee8lftpafty ~ 
8reler. 
~ Qft eP sefere ~ tiMe set: fer Mal; ~ tti e81leelM 

shall; eft ft ferHl 8flflr8Vea By ~ S88f'a, eerBfy stteft 
iBfePfftaa8ft ftt ~ e8HPl, aBEl ~ e8HPl, ftS pftH ef Hs 
jHagmeftl ift elftiBeBt a8lftaift, shaII8PEIeP -YHH ~ 8Jft8lHlts 
se eerBHea Be paift ftt ~ tti e81ledM &em ~ tlW8f'a. Itt 
~ eveftl Be 8raer fer fl8sSessi8ft hftS issHea rela~Te ftt stteft 
pareel, ~ e8Hrf s 8raer shall reftttire ftft am:8Hftl ftt Be paift 
rNhieh shall Be ft StIHl eerlaift M; BtH 8M ineltteliftg, ~ tiMe 
ef Mal; tHtts ftft tlJftMiftl ~ ftt ~ apflr8priMe ~ 
pr8rale Hlt:Ilaflliea By ~ fttlfft8er ef tIaye e811HftefteiBg eft 

~ tiMe ef ftoiaIaBEl eftEliBg eft aBEl iBeltiEliBg ~ da,' sefere 
~ tiMe ~ fiftftl 8PEIeP ef e8ftaeftlftaB8ft is ree8rElea. 
itt Where ~ ~ iBleresl ef ~ e8tmly eP IlBf etftetr. 

.ltHfiftg ageftey ift ~ pr8perly seing e8ftaelftftea is ft JieH fer 
&El val8ielft tties; ~ e8Hftly eP stteft etftetr. ageftey tteeEl 8M 
Be ft8Jftea ftS ft pftHy ift ~ emiBeftl a8lftaift pr8eeeEliBg, BtH 
stteft JieH shall Be eJfftBgttishea ftS ft Iftallef' ef law 1:If*Ht ~ 
aeftttisiS8ft ef stteft Pf'8flef'ly By the e8ftelelBfting ageftey. 

-tet Itt IlBf inslaftee ,.-yrhef'e real pr8flef'ly is aefttiH'eel 
ei~er By fteg8tiMea flHPeftftSe eP ift aft aea8ft ift emifteftt 
a8lftaiB By ~ Unileel Stales eP IlBf flHslie eftaly ift +his 
sftHe aBEl seeattse ef stteft aeft1:lisia8ft ~ JieH fer &El val8f'elft 
ftHfes agaiBsl stteft pr8flef'ly is eJfMgttishea, stteft JieH shall 
immeelialely H8:ftSfef' aBEl aUaeh ftt the pf'8eeeaS 
e8ftSamtiftg the flttPeftftSe priee eP tt"Nara. 
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Comment. Subdivisions (a) and (b) of former Section 4986.9 
are continued in Code of Civil Procedure Section 1260.250. 
Subdivision (c) is continued in Code of Civil Procedure Section 
1250.250 and Revenue and Taxation Code Section 5083. 
Subdivision (d) is continued in Revenue and Taxation Code 
Section 5083. 

Revenue & Taxation Code §§ 5081-5091 (added) 
SEC. 16. Article 5 (commencing with Section 5081) is 

added to Chapter 4 of Part 9 of Division 1 of the Revenue 
and Taxation Code, to read: 

Article 5. Cancellation of Taxes 
on Exempt Property 

§ 5081. "Exempt property" defined 
5081. As used in this article, "exempt property" means: 
(a) Property acquired by the United States, that 

becomes exempt from taxation under the laws of the 
United States. 

(b) Property acquired by the state Qr by a county, city, 
school district, or other public entity, that becomes exempt 
from taxation under the laws of the state. 

Comment. Section 5081 continues the first portion of former 
subdivision (b) of Section 4986 except that the phrase "not 
subject to sale for delinquent taxes" is replaced in subdivision (b) 
by the phrase" exempt from taxation under the laws of the state." 
See, e.g., Cal. Const., Art. XIII, § 3(a), (b), (d); Rev. & Tax. Code 
§ 202(a) (4) (tax exemption). Cancellation of taxes on exempt 
property other than that described in this section is governed by 
Section 272 and Article 1 (commencing with Section 4985). See 
Sections 201-234 (taxable and exempt property). See also Section 
4987 (compliance with procedure for claiming exemption). 

§ 5082. Date of apportionment 
5082. For purposes of this article, the "date of 

apportionment" is the earliest of the following times: 
(a) The date the conveyance to the public entity or the 

final order of condemnation is recorded. 
(b) The date of actual possession by the public entity. 
(c) The date upon or after which the public entity may 

take possession as authorized by an order for possession or 
by a declaration of taking. 
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Comment. Section 5082 supersedes the fourth paragraph of 
former subdivision (b) of Section 4986 that defined the date of 
acquisition. Section 5082 makes clear that the date of 
apportionment is the earliest of the times listed, regardless of 
whether an eminent domain proceeding has been commenced 
or an order for possession prior to judgment has been obtained. 

§ 5083. Transfer of lien 
5083. If exempt property is acquired either by 

negotiated purchase or eminent domain any lien on the 
property for ad valorem taxes is extinguished as a matter of 
law upon the acquisition of the property, and the lien 
immediately transfers and attaches to the proceeds 
constituting the purchase price or award. 

Comment. Section 5083 continues the substance of the last 
portion of subdivision (c) and subdivision (d) of former Section 
4986.9, and extends the provision for extinction of liens to 
property acquired by negotiated purchase. Taxes may be 
collected from the award in eminent domain or paid through 
escrow, or transferred to the unsecured roll for collection. See 
Sections 5084, 5086, 5087. The term "exempt property" is defined 
in Section 5081. 

§ 5084. Delinquent taxes, penalties, and costs 
5084. (a) No cancellation shall be made of all or any 

portion of any unpaid taxes or any penalties or costs levied 
for prior tax years that constitute a lien at the time of 
acquisition of exempt property. 

(b) Such unpaid taxes, penalties, and costs shall be paid 
through escrow at the close of escrow or from the award in 
emirtent domain, or if unpaid for any reason, shall be 
transfen::ed to the unsecured roll pursuant to Section 5090 
and are collectible from either the person from whom the 
property was acquired or the public entity that acquired 
the property. 

Comment. Section 5084 continues the substance of the first 
sentence of former subdivision (b) of Se~tion 4986, with the 
addition in subdivision (b) of provisions for collection of unpaid 
amounts from the public entity. This will help ensure that the 
public entity notifies the tax collector so taxes are paid from the 
funds available at the time of acquisition of the property. The 
term "exempt property" is defined in Section 5081. For 
collection and cancellation of current taxes on exempt property, 
see Sections 5085 and 5086. 
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§ 5085. Taxes prior to commencement of fiscal year 
5085. If exempt property is acquired by negotiated 

purchase, gift, devise, or eminent domain after the lien date 
but prior to the commencement of the fiscal year for which 
taxes are a lien on the property, the amount of the taxes for 
that fiscal year shall be canceled and are not collectible 
from either the person from whom the property was 
acquired or the public entity that acquired the property. 

Comment. Section 5085 continues the substance of the first 
sentence of the second paragraph of former subdivision (b) of 
Section 4986. The term "exempt property" is defined in Section 
5081. 

§ 5086. Taxes, penalties, and costs after commencement 
of fiscal year 

5086. If exempt property is acquired by negotiated 
purchase, gift, devise, or eminent domain after 
commencement of the fiscal year for which the current 
taxes are a lien on the property: 

(a) The portion of the current taxes and any penalties 
and costs that are allocable to the part of the fiscal year that 
ends on the day before the date of apportionment shall be 
paid through escrow at the close of escrow or from the 
award in eminent domain, or if unpaid for any reason, shall 
be transferred to the unsecured roll pursuant to Section 
5090 and are collectible from either the person from whom 
the property was acquired or the public entity that 
acquired the property. 

(b) The portion of the current taxes and any penalties 
and-costs that are allocable to the part of the fiscal year that 
begins on the date of apportionment shall be canceled and 
are not collectible either from the person from whom the 
property was acquired or from the public entity that 
acquired the property. 

Comment. Section 5086 continues the substance of the . 
second and third sentences of the second paragraph of former 
subdivision (b) of Section 4986. The provision in subdivision (a) 
for collection of unpaid amounts from the public entity is new; 
it will help ensure that public entity notifies the tax collector so 
taxes are paid from the funds available at the time of acquisition 
of the property. The term "exempt property" is defined in 
Section 5081. The "date of apportionment" is defined in Section 
5082. 
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§ 5087. Optional transfer to unsecured roll 
5087. The board of supervisors of a county may provide 

that all unpaid taxes, penalties, and costs and the allocable 
portion of current taxes, penalties, and costs computed in 
accordance with this article shall not be paid through 
escrow at the close of escrow or from the award in eminent 
domain, but shall be transferred to the unsecured roll 
pursuant to Section 5090 and are collectible from the person 
from whom the property was acquired. 

Comment. Section 5087 continues the substance of the first 
and third sentences of subdivision (b) of former Section 4986.1. 

§ 5088. Tax deeded property 
5088. Notwithstanding any other prOVISIon of this 

article, unpaid taxes, penalties, or costs shall not be 
transferred to the unsecured roll with respect to property 
that has been tax deeded to the state for delinquency. 

Comment. Section 5088 continues the substance of the third 
paragraph of former subdivision (b) of Section 4986. 

§ 5089. Cancellation of nominal amounts 
. 5089. The board of supervisors of a county may 

prescribe that, where the amount of unpaid taxes, penalties, 
and costs to be transferred to the unsecured roll pursuant 
to this article is less than ten dollars ($10), the unpaid taxes, 
penalties, and costs shall be canceled rather than 
transferred to the unsecured roll. 

Comment. Section 5089 continues the substance of former 
Section 4986.1 (a) . 

"·t 

§ 5090. Collection on unsecured roll 
5090. (a) If taxes, penalties, and costs that are not 

subject to cancellation pursuant to this article are unpaid at 
the time set for the sale of property on the secured roll to 
the state, they shall be transferred t9 the unsecured roll 
pursuant to Section 2921.5, and collected as provided 
therein. 

(b) The statute of limitations on any suit brought to 
collect taxes, penalties, and costs transferred to the 
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unsecured roll commences to run on the date of transfer, 
which date shall be entered on the unsecured roll by the 
auditor opposite the name of the assessee at the time the 
transfer is made. 

(c) The amount of taxes, penalties, and costs collectible 
on the unsecured roll from a public entity pursuant to this 
article shall not exceed the amount paid for the property or 
awarded in the proceeding. 

(d) The person from whom the property was acquired is 
liable to the public entity that acquired the property for any 
taxes, penalties, and costs collected on the unsecured roll 
from the public entity. 

Comment. Subdivisions (a) and (b) of Section 5090 continue 
the substance of the second sentence of former Section 4986 (b) . 
Subdivisions (c) and (d) are new; subdivision (c) implements 
the provisions of Sections 5084 and 5086 permitting collection on 
the unsecured roll from the acquiring entity, while subdivision 
(d) makes clear that the property owner is liable to the public 
entity for the amount of taxes, penalties, and costs so collected. 

§ 5091. Notice of proposed acquisition of property 
5091. (a) If a public entity proposes to acquire property 

for a public use that will make the property exempt from 
taxation, the public entity shall give notice to the county tax 
collector and to any public entities whose taxes are not 
collected by the county tax collector but who at the time 
exercise the right of assessment and taxation. 

(b) The notice shall be given within a reasonable time 
following the initial budgeting of funds for the proposed 
acquisition, and shall state all of the following: 

(1) The approximate extent of the proposed project. 
(2) The estimated time of completion of all acquisitions 

necessary for the proposed project. 
(c) This section creates no rights or liabilities and does 

not affect the validity of any property acquisitions by 
negotiated purchase or eminent domain. 

Comment. Section 5091 continues the substance of former 
Section 4986.7. 
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Revenue & Taxation Code § 5096.3 (repealed) 
SEC. 17. Section 5096.3 of the Revenue and Taxation 

Code is repealed. 
e996.a. If ~ fttwe 8eeft ~ 6ft ppopcpty whieh is 

aeqtlipce By cmiRcRt eomaiR aftep tfte IieB date By tfte state 
at' By ttftY eOtlRty, eity; sehool eistriet at' etftep ptlBlie agcRey 
ef Mtis state; tfte tH'ftOtlRt ef stteft ~ whieh wotlle fttwe 
8eeft stlBjcet te eaftecllatioR tlReCp ScetioR 4986 if tlftpMe 
sMll Be eccmce te Be cPPORCOtlsly eollcetce MtEl sMll Be 
PCftlReCe te stteft ptlBlie agcRey. Ji:op. tfte ptlPPOSCS ef Mtis 
aptielc, cJfecpt ScetioR e996.7, stteft pliBlie ftgcRey sMll Be 
eccmce te Be tfte pcps OR wfte ~ tfte ~ if stteft ptlBlie 
agcRey PCimBtlPSCe tfte eORecmRcc fep stteft ~ thpOtlgh 
paymCRt t:Hlecp ft east Bill fileft ift tfte cmmcRt eomMR 
aetioR. A elttim fep PCftlRe ef ~ fileft By ft ptlBlie agcRey 
PtlPStlaftt te Mtis scetioR sMll eORtMR a eepy ef tfte east Bill 
tlRaCp T.vftieh ~ WCI'e pcimBtlPsca at' a acelMatioR tlftacp 
PCRalty ef pcrjtlPY By tfte ptlBlie agcRey tftttt stteft ~ 
WCI'e pcitft.BtHosca tlRaCp a east Bill-: 

Rcfl:Jftas t:Hlacp Mtis scetioR sMll Be applieaBlc te ~ 
~ 6ft citftcp tfte scetlPca at' tlflscetlPca f'6lls.: 

Comment. The substance of former Section 5096.3 is 
continued in Section 1268.440 of the Code of Civil Procedure. 

Revenue & Taxation Code § 5096.7 (technical 
amendment) 

SEC. 18. Section 5096.7 of the Revenue and Taxation 
Code is amended to read: 

5096.7. If taxes have been paid on property acquired by 
negotiated purchase by any public entity designated in 
sliBm"f'isioR ~ ef ScetioR 4986 Section 5081 after the 
commencement of the fiscal year for which the taxes are a 
lien on the property, the portion of such taxes which are 
allocable to that part of the fiscal year which begins on the 
date of -tfie. aeqtlisitioR ef tfte ppopcpty apportionment 
determined pursuant to Section 5082 and made 
uncollectible if unpaid by virtue of Section 4986 5086, shall 
be deemed erroneously collected and shall be refunded to 
stteft the person who has paid the tax, where stteft the 
person was not otherwise reimbursed for stteft that portion 
of the taxes by the public entity which acquired the 
property. 
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Refunds under this section shall be applicable to taxes 
paid on either the secured or unsecured rolls. 

Comment. Section 5096.7 is amended to reflect the 
enactment of Article 5 (commencing with Section 5081) of 
Chapter 4 relating to cancellation of taxes on exempt property. 
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Pursuant to Section 10331 of the Government Code, the 
California Law Revision Commission submits this 
recommendation to repeal unconstitutional provisions of existing 
law that require the plaintiff in specified types of actions to 
furnish an undertaking as security for the defendant's 
recoverable costs. 

In 1975, the Commission proposed reVlSlon of all 
unconstitutional cost bond statutes to satisfy constitutional 
requirements. See Recommendation Relating to Undertakings 
for Costs, 13 Cal. L. Revision Comm'n Reports 901 (1976). That 
recommendation was confined to remedying the constitutional 
defects in the statutes; the Commission pointed out in its 
recommendation that it had not undertaken to reexamine the 
soundness of the policies underlying the statutes and expressed 
no view concerning the kinds of cases in which a cost bond should 
be required. 

Assembly Bill 2847 was introduced at the 1976 session to 
effectuate the Commission's 1975 recommendation but was held 
in the Assembly Judiciary Committee. Doubt being expressed 
whether the cost bond statutes serve a desirable public purpose, 
members of the Committee were unwilling to approve a bill that 
would revitalize all the unconstitutional statutes. Since then, the 
Commission has given this matter further consideration and has 
examined the policy considerations underlying the 
unconstitutional cost bond statutes. 

5-77082 
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Eight cost bond statutes are constitutionally defective. This 
recommendation would repeal five statutes in their entirety and 
would make technical amendments in two statutes to conform 
with constitutional standards. The nonresident plaintiff cost 
bond statute would be substantially amended to provide 
constitutional procedures. 
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RECOMMENDATION 

relating to 

SECURITY FOR COSTS 

Background 
Thirteen California statutes require the plaintiff in 

specified types of actions to furnish an undertaking as 
security for the defendant's recoverable costs. 1 The 
principal purpose of 12 of the cost bond statutes is to deter 
frivolous litigation,2 although they also serve to secure a 
possible judgment for costs in the defendant's favor. The 
statute requiring a nonresident plaintiff to file a cost bond 
is intended to secure costs in light of the difficulty of 
enforcing a judgment for costs against a person who is not 
within the court's jurisdiction.3 

1 See Code Civ. Proc. §§ 391-391.5 (action by vexatious litigant), 830-&'36 (action for libel 
or slander), 1029.5 (malpractice action against architect or similar licensee), 1029.6 
(malpractice action against licensed health professional), 1030 (action by 
nonresident plaintiff); Corp. Code §§ 800 (shareholders' derivative action under 
General Corporation law), 5710 (members' derivative action under Nonprofit 
Corporation Law) [A.B. 2180, 1978 session], 7710 (members' derivative action under 
Nonprofit Mutual Benefit Corporation Law) [A.B. 2180, 1978 session]; Educ. Code 
§ 92650 (action against Regents of the University of California); Fin. Code § 7616 
(derivative action by shareholder of savings and loan association); Govt. Code §§ 947 
(action against public entity) , 951 (action against public employee) ; Mil. & Vet. Code 
§ 393 (action against member of militia). 

2 The purpose of the undertaking requirement in the vexatious litigant statute (Code 
Civ. Proc. §§ 391-391.5) is to prevent "abuse" by "litigants who constantly file 
groundless actions." Review of 1963 Code Legislation, 38 Cal. St. B.J. 601, 663 (1963). 
In the defamation context (Code Civ. Proc. §§ 830-&'36), it is to discourage "the too 
common practice of instituting libel and slander suits inspired by mere spite or 
ill-will and without good faith." Shell Oil Co. v. Superior Court, 2 Cal. App.2d 348, 
355,37 P.2d 1078, lOBI (1934), modified, 5 Cal. App.2d 480, 42 P.2d 1049 (1935). The 
undertaking in the case of malpractice actions against architects, physicians, and 
others (Code Civ. Proc. §§ 1029.5, 1029.6) is to deter "frivolous" claims. Review of 
Selected 1969 Code Legislation 65 (Cal. Cont. Ed. Bar 1969); Review of Selected 1967 
Code Legislation 57 (Cal. Cont. Ed. Bar 1967); Comment, Exemplary Damages in 
Medical Malpractice Actions: California:S ReqUirement for Posting of a Cost Bond by 
PlaintifT, 4 Pac. L.J. 903 (1973). The requirement in shareholder derivative suits 
(Corp. Code § 834) is to discourage "frivolous" suits. See Beaudreau v. Superior 
Court, 14 Cal.3d 448, 462, 535 P.2d 713, 722, 121 Cal. Rptr. 585,594 (1975). The 
undertaking requirement of the California Tort Claims Act (Govt. Code §§ 947,951) 
was to deter "unmeritorious and frivolous litigation." ld at 452, 535 P.2d at 715, 121 
Cal. Rptr. at 587. See generally McDermott & Williams, Security for Costs, in 1 
California Civil Procedure Before Trial §§ 14.1, 14.25, 14.57 (Cal. Cont. Ed. Bar 1977); 
Comment, Due Process and Security for Expe11Sf! Statutes: An Analysis of California 
Statutes in Light of Recent Trends, 7 Pac. LJ. 176 (1976). 

3 Myers v. Carter, 178 Cal. App.2d 622, 625, 3 Cal. Rptr. 205, 207 (1960) (undertaking 
requirement is in recognition of "the probable difficulty or impracticability of 

(323 ) 
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Provisions Held Unconstitutional 
The provision requiring a cost bond upon the ex parte 

application of the defendant where punitive damages are 
sought in a malpractice action against a licensed health 
professional4 was held violative of due process 
requirements in Nork v. Superior Court as a deprivation 
of property without a hearing. 

The portions of the California Tort Claims Act which 
allow the defendant public entity or public employee to 
require the plaintiff to furnish a cost bond by merely filing 
a demand6 were held unconstitutional in Be~udreau v. 
Superior Couri for failure to provide for a hearing at which 
the merit of the plaintiffs action and the reasonableness of 
the amount demanded could be determined.8 

On the authority of the Beaudreau case, Allen v. 
Jordanos'Inc.9 held unconstitutional the requirement that 
a plaintiff in an action for libel or slander provide a cost 
bond before summons is issued. lO 

The court in Gonzalez v. ForI applied the standards 
enunciated in Beaudreau to invalidate the statute requiring 
a nonresident plaintiff to furnish a cost bond.12 

enforCing judicial mandates against persons not dwelling within the jurisdiction of 
the courts"). -

4 Code Civ. Proc. § 1029.6(e). 
5 33 Cal. App.3d 997, 109 Cal. Rptr. 428 (1973). 
6 Govt. Code §§ 947,951. 
7 14 Cal.3d 448, 535 P.2d 713,121 Cal. Rptr. 585 (1975). 
8 The Beaudreau case is another of the many cases since Sniadach v. Family Finance 

Corp., 395 U.S. 337 (1969), developing the constitutional requirement of a due 
process hearing before a party may be deprived, even temporarily, of its property. 
See, e.g., Fuentes v. Shevin, 4{Y1 U.S. 67 (1972); Brooks v. Small Claims Court, 8 Cal.3d 
661,504 P.2d 1249, 105 Cal. Rptr. 785 (1973); Randone v. Appellate Dep't, 5 Cal.3d 
536,488 P.2d 13,96 Cal. Rptr. 709 (1971); Blair v. Pitchess,5 Cal.3d 258, 486 P.2d 1242, 
96 Cal. Rptr. 42 (1971); Cline v. Credit Bureau of Santa Clara Valley, 1 Cal.3d 908, 
464 P.2d 125,83 Cal. Rptr. 669 (1970); McCallop v. Carberry, 1 Cal.3d 903, 464 P.2d 
122, 83 Cal. Rptr. 666 (1970). The plaintiffs "property" in this context is the 
nonrefundable corporate premium, the plaintiffs cash collateral, or-if no 
undertaking is furnished-the cause of action which is dismissed. Beaudreau v. 
Superior Court, 14 Cal.3d 448, 455-57, 535 P.2d 713, 717-18,121 Cal. Rptr. 585, 589-90 
(1975). 

9 52 Cal. App.3d 160, 125 Cal. Rptr. 31 (1975). 
10 Code Civ. Proc. §§ 830--835. 
11 68 Cal. App.3d Supp. 16, 137 Cal. Rptr. 312 (1977). 
12 Code Civ. Proc. § 1030. 
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Other Unconstitutional Provisions 
At a minimum, to satisfy the constitutional requirements 

set forth in Beaudreau, a statute requiring security for costs 
must provide for a hearing on noticed motion to "inquire 
into the merit of the plaintiff's action as well as into the 
reasonableness of the amount of the undertaking in the 
light of the defendant's probable expenses".13 If the plaintiff 
is clearly entitled to prevail and there is thus no reasonable 
possibility that the defendant will become entitled to 
recover costs,14 security may not constitutionally be 
required from the plaintiff.15 

The Commission has examined the cost bond statutes 
which have not yet been tested in light of the applicable 
constitutional requirements and has concluded that, in 
addition to those provisions explicitly held unconstitutional, 
the statutes requiring cost bonds in actions against the 
Regents of the University of California16 and in certain 
actions against active members of the state militia17 also fail 
to satisfy the constitutional requirements set forth in 
Beaudreau because they do not provide for a hearing. The 
statute requiring cost bonds in malpractice actions against 
architects and similar licensees18 provides for a hearing to 
determine whether "there is no reasonable possibility that 
the plaintiff has a cause of action" and whether the plaintiff 
"would not suffer undue economic hardship" if required to 
file an undertaking, but is of doubtful constitutionality in 
that it establishes a flat $500 bond amount whereas it was 
held in Beaudreau that the reasonableness of the amount of 
the undertaking should be determined at a hearing.19 

13 Beaudreau v. Superior Court, 14 Cal.3d 448, 460, 535 P.2rl 713, 720,121 Cal. Rptr. 585, 
592 (1975). The question of whether some of the damage bond statutes may be 
unconstitutional is closely analogous to the question in the cost bond context. Cl 
Conover v. Hall, 11 Cal.3d 842, 851-52, 523 P.3d 682,688,114 Cal. Rptr. 642, 648 (1974). 
However, the more numerous damage bond provisions present a subject of 
considerably broader scope. The Commission has not made a study of the damage 
bond statutes. This recommendation is therefore confined to the cost bond problem. 

14 It should be noted, however, that the plaintiff may prevail and still be liable for some 
of the defendant's costs, such as where the defendant makes an offer to compromise 
under Code of Civil Procedure Section 998 and the plaintiff fails to recover a more 
favorable judgment. 

15 See Bell v. Burson, 402 U.S. 535,540 (1971); Beaudreau v. Superior Court, 14 Cal.3d 448, 
458-61,535 P.2rl 713, 719-20,121 Cal. Rptr. 585, 591-93 (1975); Bios v. Cozens, 7 Cal.3d 
792,796-97,499 P.2rl 979, 982-83,103 Cal. Rptr. 299, 302 (1972). 

16 Educ. Code § 92650. 
17 Mil. & Vet. Code § 393. 
18 Code Civ. Proc. § 1029.5. 
19 14 Cal.3d 448, 460, 535 P.2d 713, 720, 121 Cal. Rptr. 585, 592 (1975). 
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Disposition of Unconstitutional Provisions 
This recommendation is concerned with the disposition 

of the cost bond provisions that are unconstitutional.20 
These provisions should either be repealed or be amended 
to comport with the requirements of due process. 

In determining whether the unconstitutional cost bond 
statutes should be repealed or revised, the Commission has 
considered whether the statutory purpose is being 
promoted and has weighed the need for cost bond 
provisions against the administrative and financial burdens 
of a procedure that would satisfy the mandates of 
Beaudreau. 

Cost bonds assuredly deter some frivolous litigation. 
However, in several statutes the amount of the bond does 
not appear to be a significant bar to unmeritorious suitS.21 

And if an unmeritorious action is brought by an indigent 
plaintiff, the cost bond requirement may be waived.22 

Statutes which permit the defendent to require any 
plaintiff to furnish a cost bond without regard to the merit 

III The following provisions appear to satisfy the constitutional requirements of 
Beaudreau Code Civ. Proc. §§ 391-391.5 (action by vexatious litigant), 1029.5 
(malpractice action against architect or similar licensee) (except as discussed in the 
text accompanying note 19 supra), 1029.6 (a)-(d), (f), (g) (malpractice action against 
licensed health professional); Corp. Code §§ 800 (shareholders' derivative action 
under General Corporation Law), 5710 (members' derivative action under 
Nonprofit Corporation Law) [A.B. 2180, 1978 session], 7710 (members'derivative 
action under Nonprofit Mutual Benefit Corporation Law) [A.B. 2180, 1978 session]; 
Fin. Code § 7616 (derivative action by shareholder of savings and loan association). 

The Commission previously prepared legislation to correct the constitutional 
defects in the cost bond statutes and to provide a uniform hearing procedure. See 
Recommendation Relating to Undertakings for Cost, 13 Cal. L. Revisions Comm'n 
Reports 901 (1976). At that time, the Commission expressly reserved judgment on 
the soundness of the poliCies underlying cost bond statutes and expressed no view 
concerning the kinds of cases in which an undertaking should be required. Id at 903. 
Legislation to implement this first recommendation was introduced as Assembly Bill 
2847 in the 1976 legislative session but was not approved. At legislative hearings on 
the bill, committee members expressed concern about the underlying policy behind 
cost bond provisions. 

21 See Code Civ. Proc. §§ 830 (flat $500 in libel and slander actions), 1029.5 ($500 per 
defendant, not to exceed $3,000, in malpractice actions against architects), 1029.6 
(not to exceed $500 per defendant, or $1,000 total, in malpractice actions against 
health professionals). 

l1li See Beaudreau v. Superior Court, 14 Cal.3d 448, 454 n.8, 535 P.2d 713, 716,121 Cal. Rptr. 
585,588 (1975); Conover v. Hall, 11 Cal.3d 842, 850-53, 523 P.2d 682, 687-89,114 Cal. 
Rptr. 642, 647-49 (1974). See also Boddie v. Connecticut, 401 U.S. 371 (1971) (waiver 
of filing fee constitutionally required for indigent plaintiff seeking divorce in "good 
faith"); Fuller v. State, 1 Cal. App.3d 664, 82 Cal. Rptr. 78 (1969), cert denied, 400 
U.s. 836 (1970) (trial court not required to waive undertaking for indigent plaintiff 
absent showing of inability to obtain sureties). 
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of the plaintiffs claim unfairly (and unconstitutionally) 
restrict access to the courts. While there may be special 
need in some of these situations to deter frivolous litigation, 
it is not clear that the existing provisions are properly 
designed to accomplish this purpose. The need for cost 
bond statutes also appears much less acute when it is 
remembered that there are several other relatively 
inexpensive devices for summarily disposing of 
unmeritorious actions, such as motions for summary 
judgment,23 motions for judgment on the pleadings,24 
general demurrers,25 and objections to all evidence.26 

The administrative and financial burdens that would 
result from revising the unconstitutional cost bond statutes 
to comply with Beaudreau would be substantial. Under 
Beaudreau a fairly detailed eviden tiary hearing would have 
to take place to determine the merit of the plaintiffs cause 
of action and the probable amount of the defendant's 
allowable costs and attorney's fees, and in some cases the 
indigency of the plaintiff. Such a hearing would comsume 
time and money of both the parties and the courts. Further 
delay and expense would occur in proceedings to 
determine the sufficiency of the sureties or in contesting 
the findings of the court regarding the validity of the claim 
and the amount of costs and attorney's fees to be secured. 
In some situations, the motion for a cost bond could be used 
as a dilato~ tactic by delaying it until late in the 
proceedings. As a consequence of extending the 
procedures mandated by Beaudreau to all cost bond 
provisions, frivolous litigation may be proliferated in some 
cases, both by plaintiffs and defendants contesting 
determinations in the cost bond proceedings. Furthermore, 
many plaintiffs with meritorious claims would be subjected 
to the expense of cost bond proceedings. 
23 See Code Civ. Proc. § 437c; 4 B. Witkin, California Procedure Proceedings Without 

Trial§§ 173-174, at 2825-28 (2d ed. 1971). 
1M See 4 B. Witkin, California Procedure Proceedings Without Trial§§ 161-162, at 2816-18 

(2d ed. 1971); 1 California Civil Procedure Before Trial §§ 13.1-13.15 (Cal. Cont. Ed. 
Bar 1977). 

215 See Code Civ. Proc. § 589; 3 B. Witkin, California Procedure Pleading §§ 796-853, at 
2408-56 passim (2d ed. 1971). 

26 See 4 B. Witkin, California Procedure Proceedings Without Trial§§ 171-172, at 2823-25 
(2d ed. 1971). • 

~ The courts may look with disapproval upon a demand for security that is made right 
before trial, absent a showing of excuse for delay. See Straus v. Straus, 4 Cal. App.2d 
461,41 P.2d 218 (1935). 
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Recommendations 

Repeal of Unconstitutional Cost Bond Statutes 
The Commission recommends that, with three 

exceptions, the unconstitutional cost bond statutes be 
repealed because, in these cases, the need for cost bonds to 
deter frivolous litigation is not sufficient to justify imposing 
the procedural burden that would necessarily result from 
revising these statutes to comply with Beaudreau. 
Accordingly, statutes providing for cost bonds in the 
following types of actions should be repealed: actions for 
libel or slander, actions against the Regents of the 
University of California, actions against public entities, 
actions against public employees, and actions against 
members of the state militia. The three exceptions, 
discussed below, are cost bonds in malpractice actions 
against architects and licensed health professionals and cost 
bonds in actions by nonresident plaintiffs. 

Malpractice Actions Against Architects and Licensed 
Health Professionals 

The Commission does not recommend the repeal of 
statutes providing for cost bonds in malpractice actions 
against architects and licensed health professionals.28 These 
are recently enacted statutes which, it has been argued, are 
needed to deter frivolous litigation that is especially acute 
in these areas because of increasing insurance premiums, 
reduced coverage, and higher deductible amounts.29 

The cost bond statute in malpractice actions against 
architects should be amended to make the $500 bond 
amount a maximum rather than a flat amount. The $500 flat 
amount provided in Code of Civil Procedure Section 1029.5 
is of doubtful constitutionality because the amount of the 
undertaking must be reasonable in the light of the 
defendant's probable expenses.30 

18 Code Civ. Proc. §§ 1029.5 (malpractice action against architect or similar licensee), 
1029.6 (malpractice action against licensed health professional). 

19 See Review of Selected 1967 Code Legislation 57 (Cal. Cont. Ed. Bar 1967); see also 
Review of Selected 1969 Code Legislation 65-67 (Cal. Cont. Ed. Bar 1969); Comment, 
Exemplary Damages in Medical Malpractice Actions: California s Requirement For 
Posting of a Cost Bond by PlaintilT, 4 Pac. L.J. 903 (1973). 

30' See Beaudreau v. Superior Court, 14 Cal.3d 448, 460, 535 P.2d 713, 720,121 Cal. Rptr. 
585,592 (1975). 
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The cost bond statute in malpractice actions against 
licensed health professionals should be amended to delete 
the unconstitutional ex parte procedure for requiring cost 
bonds in cases where the plaintiff sues for exemplary 
damages.31 

Actions by Nonresident Plaintiffs 
The need to secure costs and attorney's fees in actions by 

nonresident plaintiffs is significant if there is a reasonable 
possibility that the defendant will Erevail. However, as 
already discussed, the existing statute is seriously deficient 
in that it does not meet the requirements of Beaudreau. 
The cost bond statute in actions by nonresident plaintiffs 
should be revised to comply with constitutional 
requirements and to more effectively achieve its purpose of 
securing expenses that otherwise might be unrecoverable. 
The following revisions should be made: 

(1) The undertaking should secure the defendant's 
allowable costs and, where otherwise authorized, attorney's 
fees. The existing statute provides for an undertaking to 
secure the defendant's "costs and charges," but the logic 
supporting the requirement for security for costs applies 
equally to security for attorney's fees which are otherwise 
recoverable. 

(2) The defendant should be required to show the 
probable allowable costs and, if recovery is authorized, 
attorney's fees, at a hearing held on noticed motion. Under 
existing law, the defendant merely serves the plaintiff with 
a notice that security is required and the plaintiff must file 
an undertaking in the amount of at least $300; this amount 
may be increased upon a showing that the original 
undertaking is insufficient security.33 

31 Code of Civil Procedure Section 1029.6(e) was held unconstitutional in Nork v. 
Superior Court, 33 Cal. App.3d 997,109 Cal. Rptr. 428 (1973). 

31 Code Civ. Proc. § 1030. 
33 All of the defendant's probable costs and attorney's fees (if recoverable) should be 

secured if the court finds that the plaintiff's claim lacks merit. The plaintiff is 
protected against exorbitant cost bond requirements by the opportunity to appear 
at a hearing, the necessity of the defendant's establishing probable costs and 
attorney's fees, and by the provision for a decrease in the amount of the undertaking 
if it later appears to be excessive. 
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(3) The court should be authorized to require the 
undertaking in any case where there is a reasonable 
possibility that the defendant will prevail, since the purpose 
of the undertaking is to secure the defendant's costs. Under 
existing law, an undertaking may be required merely on the 
basis of nonresidency. 

(4) The action should be dismissed if the plaintiff does 
not file the undertaking within 30 days after notice of the 
court's order, or within such longer period as the court 
allows.34 

. 

(5) The sureties should be subject to the approval of the 
court and the defendant should be permitted to object to 
the sureties. Existing law does not provide for approval of 
or objection to sureties; they may be challenged only by 
way of a motion for a new or additional undertaking.35 

(6) The court should be authorized to increase or 
decrease the amount of the undertaking after a hearing on 
noticed motion. 

(7) There should be a mandatory stay of the action if the 
defendant's motion for an undertaking is filed within 30 
days after service of summons, and a discretionary stay if 
the motion is filed later. The existing statute does not limit 
the time within which the defendant may require the 
undertaking.36 The recommended limitation is necessary to 
inhibit the use of the cost bond procedure as a dilatory 
tactic. 

(8) The determination of the court on the motion for an 
undertaking should have no effect on the determination of 
the merits of the action.37 

Proposed Legislation 
The Commission's recommendation would be 

effectuated by enactment of the following measure: 

An act to amend Sections 1029.5, 1029.6, and 1030 of, to 
add Section 1037 to, and to repeal Chapter 7 (commencing 

34 Under existing law, the statutory time limit may be extended upon a showing of good 
cause. See Code Civ. Proc. § 1054. 

35 See Estate of Baker, 176 Cal. 430, 434, 168 P. 881,882 (1917). 
36 But see note <J:1 supra. 
:rr Similar provisions appear in Code Civ. Proc. §§ 391.2, 1029.5(a), 1029.6(a); Corp. Code 

§ 8OO(d). 
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with Section 830) of Title 10 of Part 2 of, the Code of Civil 
Procedure, to repeal Section 92650 of the Education Code, 
to repeal Sections 947 and 951 of the Government Code, 
and to amend Section 393 of the Military and Veterans 
Code, relating to security for costs and attorney's fees. 

Libel and Slander Actions 

Code of Civil Procedure §§ 830-836 (repealed) 
SECTION 1. Chapter 7 (commencing with Section 830) 

of Title 10 of Part 2 of the Code of Civil Procedure is 
repealed. 
~ Befare iss1:liflg ~ S1:lmmeflS ifl ftfl 8:eaefl feto liBel: er 

sl8:ftaer, ~ eIeftt sftttIIref}1:lire 8: vRittefl1:1ftaerta:lEiflg eft ~ 
~ ef ~ J9lftiflaff ifl ~ S1:lIft ef fi¥e h1:lftarea aeU8:1's 
($899) , .witft M IeftM PNe eemJgeteflt ftflEll!lHffieieflt s1:lf'eaes, 
sJgeeifyiflg ~ eee1:lJ98:aeflS ftflEl resiaeflees, -te ~ effeet 
.tftM if ~ 8:eaefl is aismisseaer. ~ aefefla8:ftt reee"lers 
j1:lagmeflt, ~ will ~ ~ eeMs ftflEl eh8:rges 8:w8:1'aea 
8:g8:iflSt ~ J918:ifltiff By j1:lagmeflt, ifl ~ J9regi'ess ef ~ 
8:eaefl, er eft ftfl 8:J9Jgeal, aM eJfeeeamg ~ S1:lIft sJgeeifiea. Aft 
8:eaefl Bre1:lgftt withe1:lt fiIiflg ~ reE}1:lirea 1:lflaertalftflg 
sftttII Be aismissea. 

Comment. Section 830 has been repealed because it was held 
unconstitutional in Allen v. Jordanos' Inc., 52 Cal. App.3d 160, 164, 
125 Cal. Rptr. 31,33 (1975). See also Beaudreau v. Superior Court, 
14 Cal.3d 448, 535 P.2d 713, 121 Cal. Rptr. 585 (1975). 

Bah Ea:eft s1:lrety sftttII 8:flfleJf -te ~ 1:lflaertakiflg ftfl 

affla8:"Iit .tftM he is 8: resiaeflt ftflEl he1:lsehelaer er &eehelaer 
.... tithifl ~ ee1:lflty, ftflEl is werth ae1:lBle ~ 8:Ifl:e1:1ftt 
sJgeeifiea ifl ~ 1:lflaert8:kiflg, eyep ftflEl aae"le all his jl:lM 
fteBts ftflEl liaailities, eJfel1:lsive ef J9reJgerty eJfemJ9t ft.em 

Comment. See the Comment to Section 830. 

~ "lithifl ~ El8:ys a:ftep ~ ser"liee ef ~ S1:lfftmeflS, 
8:flY aefefla8:flt fft8:Y gWe -te ~ J918:ifltiff et' his 8:tterfley 
fleHee .tftM he eJfeeJ9ts -te ~ s1:lreaes ftflEl ref}1:lires ~ 
j1:lsHfie8:Hefl Befare 8:.tHftge ef ~ eel:lft M ft sJgeeifiea ftHte 
ftflEl J918:ee. +he ftHte sftttII Be aM less tIt8:fl fiYe et' ffi6Fe tIt8:fl 
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.J.G 6ttys ~ Hie se'fviee at Hie HOUee, exeept By eOHseHt at 
pa'fties. +Be qualitieatioHs at Hie sU'feties sfttHl Be as 
'fequi'fed Ht Htei::r atfida't'its. 

Comment. See the Comment to Section 830. 

8a3: ~ Hie pll'fpose at justmeatioH etteft sU'fety ~ 
atteHd aefo'fe Hie judge ttl Hie fttHe 8:Ml pIaee ffteHtioHed Ht 
Hie Hotiee, 8:Ml tH8:Y Be eX8:fHiHed eft eMIt touesiHg IHs 
suffieieHey Ht sueft fft8:HHer as Hie juege deeffts p'Foper. =Ate 
eXafftiHatioH ~ Be redueed te 'Ni'iting tf eitker paHy 
desi:Fes ff: 

Comment. See the Comment to Section 830. 

~ If Hie judge fiHEIs Hie uHderta«iHg suffieieHt, fte 
~ 8:flHeX Hie eX8:fHiHatioH te Hie uHdert&ki:Hg 8:Ml 
efteorse IHs approvM upett ff: If Hie sureties fail te appe8:'f 
M Hie juEIge fiHEIs eitser surety iHsuffieieHt, fte sfttHl et'EIeP 
ft HeW uHderttikiHg te Be giveH. +Be judge tH8:Y ttl ftHf fttHe 
et'EIeP ft HeW M adElitioHM UHdertaMg upett preef MtM Hie 
sureties fttwe aeeoffte iHsuffieieHt. If ft HeW M additioftM 
uftdertalaftg is ordered, ell proeeediftgs Ht Hie ease ~ Be 
stayed uHtil Hie HeW UHeert&ki:ftg is exeeuted 8:Ml ftieEI; wHIl 
Hie appl'Ewal at Hie judge. 

Comment. See the Comment to Section 830. 

83& If Hie uftdertakiftg as required is aM fHeEI Ht HYe 
6ttys ~ Hie et=EIeP tserefor, Hie juEIge M eeuft sfttHl et'EIeP 
Hie aetioft disfftissed. 

Comment. See the Comment to Section 830. 

~ If Hie plaffitiff reeovers judgffteftt, fte ~ Be 
&llowed as ~ eH:C suftdred doll8:'fs ($100) te eover 
eouftsel fees Ht additioH te Hie etftep eesEr. If Hie aetioft is 
Elisfftissed M Hie defeftd8:Ht l'eeo'/ef'S judgffteftt, fte sftall Be 
allo'.ved eH:C suftdl'ed dollars ($100) te ee¥et' eounsel fees Ht 
additioft te etftep eeMs; 8:Ml judgffteftt sftall Be efttered 
aeeo'fdiftgly. 

Comment. Former Section 836 is reenacted without 
substantive change as Section 1037. 
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Malpractice Actions Against Architects and Others 

Code of Civil Procedure § 1029.5 (amended) 
SEC. 2. Section 1029.5 of the Code of Civil Procedure is 

amended to read: 
1029.5. (a) Whenever a complaint for damages is filed 

against any architect, landscape architect, engineer, 
building designer, or land surveyor, duly licensed as such 
under the laws of this state, in an action for error, omission, 
or professional negligence in the creation and preparation 
of plans, specifications, designs, reports or surveys which 
are the basis for work performed or agreed to be performed 
on real property, any such defendant may, within 30 days 
after service of summons, move th~ court for an order, upon 
notice and hearing, requiring the plaintiff to furnish a 
written undertaking, with at least two sufficient sureties, in 
-Yte a sum ef not to exceed five hundred dollars ($500) as 
security for the costs of defense as provided in subdivision 
(d), which may be awarded against such plaintiff. Such 
motion shall be supported by affidavit showing that the 
claim against such defendant is frivolous. 

At the hearing upon such motion, the court shall order 
the plaintiff to file such security if the defendant shows to 
the satisfaction of the court that (i) the plaintiff would not 
suffer undue economic hardship in filing such written 
undertaking, and (ii) there is no reasonable possibility that 
the plaintiff has a cause of action against each named 
defendant with respect to whom the plaintiff would 
otherwise be required to file such written undertaking. No 
appeal shall be taken from any order made pursuant to this 
subdivision to file or not to file such security. 

A determination by the court that security either shall or 
shall not be furnished or shall be furnished as to one or more 
defendants and not as to others, shall not be deemed a 
determination of anyone or more issues in the action or of 
the merits thereof. If the court, upon any such motion, 
makes a determination that a written undertaking be 
furnished by the plaintiff as to anyone or more defendants, 
the action shall be dismissed as to such defendant or 
defendants, unless the security required by the court shall 
have been furnished within such reasonable time as may be 
fixed by the court. 
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(b) This section does not apply to a complaint for bodily 
injury or for wrongful death, nor to an action commenced 
in a small claims court. 

(c) Whenever more than one such defendant is named, 
the undertaking shall be increased to the extent of not to 
exceed five hundred dollars ($500) for each additional 
defendant in whose favor such undertaking is ordered not 
to exceed the total of three thousand dollars ($3,000). 

(d) In any action requiring a written undertaking as 
prOvided in this section, upon the dismissal of the action or 
the award of judgment to the defendant, the court shall 
require the plaintiff to pay the defendant's costs of defense 
authorized by law. Any sureties shall be liable for such costs 
in an amount not to exceed the sum of five hundred dollars 
($500) for each defendant with respect to whom such 
sureties have executed a written undertaking. If the 
plaintiff prevails in the action against any defendant with 
respect to whom such security has been filed, such 
defendant shall pay the cost to plaintiff of obtaining such 
written undertaking. 

Comment. Subdivisions (a) and (c) of Section 1029.5 are 
amended to change the flat $500 amount to a maximum amount 
to conform to the constitutional standard enunciated in 
Beaudreau v. Superior Court, 14 Cal.3d 448, 460, 535 P.2d 713, 720, 
121 Cal. Rptr. 585,592 (1975). This amendment makes Section 
1029.5 consistent in this respect with Section 1029.6. 

Malpractice Actions Against Doctors and Others 

Code of Civil Procedure § 1029.6 (amended) 
SEC. 3. Section 1029.6 of the Code of Civil Procedure is 

amended to read: 
1029.6. (a) Whenever a complaint for damages for 

personal injuries is filed against a physician and surgeon, 
dentist, registered nurse, dispensing optician, optometrist, 
pharmacist, registered physical therapist, podiatrist, 
licensed psychologist, osteopath, chiropractor, clinical 
laboratory bioanalyst, clinical laboratory technologist, or 
veterinarian, duly licensed as such under the laws of this 
state, or a licensed. hospital as the employer of any such 
person, in an action for error, omission, or negligence in the 



SECURITY FOR COSTS 335 

performance of professional services, or performance of 
professional services without consent, any such defendant 
may, within six months after service of summons, move the 
court for an order, upon notice to plaintiff and all 
defendants having appeared in the action, and hearing, 
requiring the plaintiff to furnish a written undertaking, 
with at least two sufficient sureties, in a sum not to exceed 
five hundred dollars ($500), or to deposit such sum or 
equivalent security approved by the court with the clerk of 
the court, as security for the costs of defense as provided in 
subdivision (d), which may be awarded against such 
plaintiff. Such motion shall be supported by affidavit 
showing that the claim against such defendant is frivolous. 
Any defendant having appeared in the action and within 30 
days after receipt of notice may join with the moving party 
requesting an order under this section as to such additional 
defendant. The failure of any defendant to join with the 
moving party shall preclude each such defendant from 
subsequently requesting an order under this section. 

At the hearing upon such motion, the court shall order 
the plaintiff to furnish such security if the defendant shows 
to the satisfaction of the court that: (i) the plaintiff would 
not suffer undue economic hardship in filing such written 
undertaking or making such deposit and (ii) there is no 
reasonable possibility that the plaintiff has a cause of action 
against each named defendant with respect to whom the 
plaintiff would otherwise be required to file such written 
undertaking or make such deposit. 

A determination by the court that security either shall or 
shall not be furnished or shall be furnished as to one or more 
defendants and not as to others, shall not be deemed a 

. determination of anyone or more issues in the action or of 
the merits thereof. If the court, upon any such motion, 
makes a determination that a written undertaking or 
deposit be furnished by the plaintiff as to anyone or more 
defendants, the action shall be dismissed as to such 
defendant or defendants, unless the security required by 
the court shall have been furnished within such reasonable 
time as may be fixed by the court. 

(b) This section does not apply to a complaint in an 
action commenced in a small claims court. 
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(c) Whenever more than one such defendant is named, 
the undertaking or deposit shall be increased to the extent 
of not to exceed five hundred dollars ($500) for each 
additional defendant in whose favor such undertaking or 
deposit is ordered, not to exceed the total of one thousand 
dollars ($1,000). 

(d) In any action requiring a written undertaking or 
deposit as provided in this section, upon the dismissal of the 
action or the award of judgment to the defendant, the court 
shall require the plaintiff to pay the defendant's court costs. 
Any sureties shall be liable for such costs in an amount not 
to exceed the sum of five hundred dollars ($500) or the 
amount of the undertaking, whichever is lesser, for each 
defendant with respect to whom such sureties have 
executed a written undertaking or the plaintiff has made a 
deposit. If the plaintiff prevails in the action against any 
defendant with respect to whom such security has been 
filed, such defendant shall pay the costs to plaintiff incurred 
in obtaining such written undertaking or deposit and 
defending the motion for dismissal authorized by this 
section. 

-fet \llfteftevep ft eemf)laiftt sesepises itt stls8lvisieft ~ 
peCitlests ftft ftV/M'S ef e~emf)lM'Y s8fftftges, ~ sefeftstlftt 
ftgaiftst ·nftem tfte 8tuM:ges fH'e setlgftt ffttlY merle tfte eetlft 
fep ftft ~ ~ effiep pefttliriftg tfte f)laintif{ te file ft 

eePf)ePftte stlPety sefts, ftf)f)pe~es By tfte ee\:H't, M fftftlte ft 

easft sef)esit itt ftft ftIftetlftt Mea By tfte eetlPt. ~ tfte 
flliftg ef tfte metieft, tfte eetlft shall: peCitHl'e tfte f)lftiftftff te 
flIe tfte Bette M fftftlte tfte ettslt sef)esit. 1ft fie e~eftt shall: tfte 
Bette M easft sef)esit Be less ~ PNe tftetlsftfts ft¥e 
ftttllsl'es sellftl's ($8,699). ~ Bette M easft 8ef)esit shall: Be 
eeftsitieftes ttf)8ft f)ftYffteftt By tfte f)laintif{ ef ftll eests tlftft 
peftseftaBle ftttel'ftey's fees iftel:H'f'es By tfte sefeftstlftt itt 
sefeft8lftg ftgainst tfte peCitlest fep tfte ftWM'S ef e~efftf)lM'Y 
sftfftftges, as setermiHes By tfte eetlPt, if tfte f)laifttiff fttHs te 
l'eeeVef ~ exefftf)lftl'Y sftIftftges. ~ effiep l'eCitHriftg tfte 
Bette M easft sef)esit shall: peCitHpe tfte Bette te Be ftIeft M 

easft sef)esit te Be mftse wttft tfte elerIt ef tfte eetlft ftet lttteP 
~ aG ~ Mter tfte effiep is sep"f'ea. Y tfte Bette is ftet filee 
M tfte easft sef)esit is ftet mftse witkift seeft f)epies, ttf)8ft tfte 
metieft ef tfte sefeftstlftt, tfte eetlft shall: strike tfte f)eptieft 
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ef Mte eefBf)laiftt vihieh fe€}tlests Mte aW8:fa et e*efBf)I8:fY 
a8:fftages. 

-ffr(e) Any defendant filing a motion under this section 
or joining with a moving party under this section is 
precluded from subsequently filing a motion for summary 
judgment. 

ffl (f) Any defendant filing a motion for summary 
judgment is precluded from subsequently filing a motion, 
or joining with a moving party, under this section. 

Comment. Former subdivision (e) has been deleted because 
it was held unconstitutional in Nork v. Superior Court, 33 .Cal. 
App.3d 997, 1000-01, 109 Cal. Rptr. 428, 430-31 (1973). See also 
Beaudreau v. Superior Court, 14 Cal.3d 448, 535 P.2d 713,121 Cal. 
Rptr. 585 (1975). Former subdivisions (f) and (g) have been 
renumbered as subdivisions (e) and (f), respectively. 

Actions by Nonresident Plaintiffs 
SEC. 4. Section 1030 of the Code of Civil Procedure is 

amended to read: 
1030. (a) When the plaintiff in an action or special 

proceeding resides out of the state, or is a foreign 
corporation, seetlfity fer Mte eests.ftftEI eh8:fges, whieh IftftY 
Be 8!N8:faea ag8:iftst 8tleft f)18:ifttiff, IftftY Be fe€}t1irea By Mte 
aefeftatlftt. '''heft fe€}t1irea, ell f)feeee8iHgs itt Mte aetieft eP 

sf)eeial f)feeeetliftgs ffttl9t Be stayea t:tIttti eft tlftaertalftng, 
e*eetltea By -twa eP fft6t'e f)efSeftS, is ftleEl wHit Mte elefk, eP 

wHit Mte jtlage if ~ Be fte elerk, m the ef+'eet ~ ~ 
will pay 8tleft eests ftftEI eh8:fges ftS IftftY Be 8!H8:faea agtliMt 
Mte f)18:ifttiff By jtlagmeftt, eP itt Mte f)regress et Mte aetieft 
eP . sf)eeial f)feeeeeling, Bet e*eeetliHg Mte Stlfft ef ~ 
httftarea aeD8:fs ($699). A fteW eP tlft aatlitieftal tlftaertakiHg 
IftftY Be efaerea By Mte eetlft eP jtlage, tlf)6ft ptreef ~ Mte 
erigiftal tlftaeftakiHg is iftsttf{ieieftt seettrity, ftftEI 
f)feeeetliHgs itt Mte aetieft eP sf)eeial f)feeeetliHg stayea t:tIttti 
8tleft fteW eP aatlitiefttll tmaertaking is e*eetltea ftftEI ~ 
Afty stay et f)feeeeaings grtlfttea tlftaer Mte f)revrfsiefts ef ~ 
seetieft shaD e*tefta m a f)eriea .w 6ays aftep serrAee tlf)6ft 
the aefeftatlftt ef TNfltteft ftetiee ef Mte ftliftg ef Mte fe€}t1ifea 
tlftaeftakiftg. 

AAeP the lapse ef a9 6ays frem Mte Sef¥tee et ftetiee ~ 
seetlrity is fe€}t1irea, eP ef tlft ertleP fer fteW eP aatlitieftal 
seetlfity, tlf)6ft ptreef thefeef, ftftEI ~ fte tmaeftaltiftg ftS 
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rSfJ:tHrsa ftfts Beett ftIeft; ~ eettft at' jt:lags, tMf erfter ~ 
aettes at' st>selal t>reessaiftg .ffi Be alsmlsssa. the defendant 
may at any time move the court for an order requiring the 
plaintiff to furnish a written undertaking to secure an 
award of costs and attorneys fees which may be awarded 
in the action or special proceeding. 

(b) The motion shall be made on the grounds that the 
plaintiff resides out of the state or is a foreign corporation 
and that there is a reasonable possibility that the moving 
defendant will obtain judgment in the action or special 
proceeding. The motion shall be accompanied by an 
aIlidavit in support of the grounds for the motion and bya 
memorandum of points and authorities. The aRidavit shall 
set forth the nature and amount of the costs and attorneys 
fees the defendant has incurred and expects to incur by the 
conclusion of the action or special proceeding. 

(c) If the court, after hearin& determines that the 
grounds for the motion have been established, the court 
shall order that the plaintiff file the undertaking in an 
amount specified in the courts order as security for costs 
. and attorneys fees . 

. (d) The amount of the undertaking initially determined 
may be increased or decreased by the court, after further 
hearing upon noticed motion, if the court determines that 
the undertaking has or may become inadequate or 
excessive because of a change in the amount of the probable 
allowable costs and attorneys fees which the defendant will 
have incurred by the conclusion of the action or special 
proceeding. 

(e) The plaintiff shall file or increase the undertaking 
not la['~r than 30 days after service of the courts order 
requiring it or within a greater time allowed by the court. 
If the plaintiff fails to file or increase the undertaking within 
the time allowed, the plaintifFs action or special proceeding 
shall be dismissed as to the defendant in whose favor the 
order requiring the undertaking was,made. 

(f) Except as otherwise provided by statute, the 
undertaking shall have at least two suRlcient sureties to be 
approved by the court. If the undertaking is given by 
individual sureties, the defendant may except to a surety by 
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noticed motion requiring the appearance of the surety 
before the court at a time specified in the notice for 
examination under oath concerning the sufficiency of the 
surety. If the surety fails to appear, or if the court finds the 
surety insufficient, the court shall order that a new 
undertaking be given. 

(g) If the defendants motion for an order requiring an 
undertaking is filed not later than 30 days after service of 
summons on the defendant, no pleading need be filed by 
the defendant and all further proceedings are stayed until 
10 days after the motion is denied or, if granted, until 10 
days after the required undertaking has been filed and the 
defendant has been given written notice of the filing. If the 
defendants motion for an order requiring an undertaking 
is filed later than 30 days after service of summons on the 
defendant,·if the defendant excepts to a surety, or.if the 
court orders the amount of the undertaking increased, the 
court may in its discretion stay the proceedings not longer 
than 10 days after a sufficient undertaking has been filed 
and the defendant has been given written notice of the 
filing. 

(h) The determinations of the court under this section 
have no effect on the determination of any issues on the 
merits of the action or special proceeding and may not be 
given in evidence nor referred to in the trial of the action 
or proceeding. 

(i) An order granting or denying a motion for an 
undertaking under this section is not appealable. 

Comment. Section 1030 is amended to conform to the 
constitutional standards enunciated in Beaudreau v. Superior 
Court, 14 Cal.3d 448, 535 P.2d 713, 121 Cal. Rptr. 585 (1975), and 
Gonzales v. Fox, 68 Cal. App.3d Supp. 16, 137 Cal. Rptr. 312 
(1977) . 

Subdivision (a) of Section 1030 permits the defendant to 
require the plaintiff to file an undertaking to secure both costs 
and allowable attorney's fees whereas Section 1030 formerly 
referred to "costs and charges." This section does not provide any 
authority for an award of attorney's fees not otherwise made 
recoverable by contract or statute. The provision for requiring an 
undertaking for the probable amount of costs and attorney's fees 
without limitation supersedes the former provision for an initial 



340 SECURITY FOR COSTS 

undertaking not exceeding $300 with the opportunity to obtain 
a new or increased undertaking without limitation. See 
McDermott & Williams, Security for Costs, in 1 California Civil 
Procedure Before Trial § 14.23, at 477 (Cal. Cont. Ed. Bar 1977). 

Since the purpose of this section is to afford security for an 
award of costs which the defendant might otherwise have 
difficulty enforcing against a nonresident plaintiff, subdivision 
(b) permits an undertaking to be required whenever there is a 
"reasonable possibility" that the defendant will prevail in the 
action. Cf. Bell v. Burson, 402 U.S. 535, 540 (1971) (State of 
Georgia may not constitutionally require security for damages 
from uninsured motorist if there is "no reasonable possibility" of 
a judgment against motorist). 

Subdivisions (b) and (c) provide for a hearing on noticed 
motion whereas this section formerly provided for a hearing only 
when the defendant sought a new or additional undertaking. 
Although the language of subdivision (c) is mandatory, the court 
has the common law authority to dispense with the undertaking 
if the plaintiff is indigent. Kg., Conover v. Hall, 11 Cal.3d 842, 523 
P.2d 682, 114 Cal. Rptr. 642 (1974). Under Section 1054a, the 
plaintiff may deposit money or bearer bonds or bearer notes of 
the United States or California in lieu of an undertaking. 

Subdivision (d) continues the substance of a portion of what 
was formerly the third sentence of Section 1030, and also permits 
the amount of the undertaking to be decreased. 

Subdivision (e) provides for dismissal if the undertaking is not 
filed within 30 days, as did the former last paragraph of Section 
1030, but the 3O-day period runs from service of the order on the 
plaintiff rather than from service of a notice that security is 
required. Failure to file within the prescribed time is not 
jurisdictional, and the court may accept a late filing. Boyer v. 
County of Contra Costa, 235 Cal. App.2d 111, 115-18,45 Cal. Rptr. 
58, 61-63 (1965). If the court authorizes the undertaking to be 
decreased as provided by subdivision (d), compliance by the 
plaintiff is optional. 

The first sentence of subdivision (f) continues a portion of 
what was formerly the second sentence of Section 1030. The 
provision for excepting to the sufficiency of sureties is new. 
Formerly, sureties could be challenged only by way of a motion 
for a new or additional undertaking. See Estate of Baker, 176 Cal. 
430, 168 P. 881 (1917). See also Sections 1056 (single corporate 
surety sufficient), 1057 (qualifications of individual surety), 
1057a-1057b (qualifications and justification of corporate surety). 



SECURITY FOR COSTS 341 

Subdivision (g) is a new provision which supersedes the 
former provision for an indefinite stay and for a stay of 10 days 
after service on the defendant of notice of the filing of the 
undertaking. 

Subdivision (h) is new and is derived from comparable 
provisions in cost bond statutes requiring hearings. See, e.g., 
Code Civ. Proc. §§ 391.2, 1029.5(a), 1029.6(a); Corp. Code 
§ 800 (d) . 

Subdivision (i) codifies existing law. See Horton v. City of 
Beverly Hills, 261 Cal. App.2d 306, 67 Cal. Rptr. 759 (1968). An 
order granting or denying a motion for an undertaking may 
sometimes be reviewed by extraordinary writ. See Beaudreau v. 
Superior Court, 14 Cal. 3d 448, 535 P .2d 713, 121 Cal. Rptr; 585 
(1975). A judgment of dismissal following the plaintiffs failure to 
furnish required security is appealable as a final judgment. Efron 
v. Kalmanovitz, 185 Cal. App.2d 149, 156-57,8 Cal. Rptr. 107, 112 
(1960) . 

Attorney's Fees in Libel and Slander Actions 

Code of Civil Procedure § 1037 (added) 
SEC. 5. Section 1037 is added to the Code of Civil 

Procedure, to read: 
1037. If the plaintiff recovers judgment in an action for 

libel or slander, the plaintiff shall be allowed as costs one 
hundred dollars ($100) to cover counsel fees in addition to 
the other costs. If the action is dismissed or the defendant 
recovers judgment, the defendant shall be allowed one 
hundred dollars ($100) to cover counsel fees in addition to 
other costs, and judgment shall be entered accordingly. 

Comment. Section 1037 continues former Section 836 
without substantive change. 

Actions Against Regents of University of California 

Education Code § 92650 (repealed) 
SEC. 6. Section 92650 of the Education Code is 

repealed. 
9Q669. W At ftftY fltfte ~ Hte HIiHg ef Hte esfftf'laiftt 

1ft ftftY aetisa agaiast Hte Regeats ef Hte Uaivepsity ef 
CtMifel'Hia, Hte I'egeats ~ file ftftEI set'¥e ft aefftftfia fer ft 
'Ill'ittea tlaael'takiag eft Hte f*tH ef eaeft f'laiatiff as seetlPity 
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fet. Hie aUowatile ees-ffi 'Hhieh ffttlY Be aWafaea agaiast Stieft 
f)laiatiff. +fte uaaeftakiag sftftll Be itt Hie afftouat at eae 
huaafea aoUafs ($100) fep Hie f)laiatiff at' itt Hie ease at 
fftultif)le f)laiatiffs itt Hie afftouat ef ~ huaafea aoUafs 
($900) , at'Stieft gfeatef SUfft ftS Hie eeuft sftftll M tifl6B gee4 
eause showa, wttft ttl least ~ suffteieat sUfeties, at Be 
af)f)fo¥ea By Hie eoupt. Ualess Hie f)ltliatiff files Stieft 
uaaeptakiag withia QQ Eiftys ttftet: septtiee at ft ae"ffttlfta 
thepefop, fits aetioa sftftll Be aisfftissea. 

tBT If juagmeat is feaaepea fet. Hie pegeats itt ftBY aetioa 
against it; allowatile ees-ffi iaeuppea By Hie pegeats itt Hie 
aeaoa sftftll Be awapaea agtliast Hie f)ltliatiffs. 
~ ~ seetioa ftoes aM ~ at ftB aetioa eofftffteaeea 

itt ft Sfftftll eltliffts eoupt. 
Comment. Section 92650 has been repealed. This section did 

not meet the constitutional standards enunciated in Beaudreau 
v. Superior Court, 14 Cal.3d 448, 535 P.2d 713,121 Cal. Rptr. 585 
(1975), which held unconstitutional Government Code Sections 
947 and 951, the cost bond provisions of the California Tort 
Claims Act. 

Actions Against Public Entities 

Government Code § 947 (repealed) 
SEC. 7. Section 947 of the Government Code is 

repealed. 
~ W M ftBY ftffte ttftet: Hie filiBg at Hie eofftf)ltliBt iB 

ftBY aetioa agtliast ft f)uhlie eatity, Hie f)uhlie eatity ffttlY file 
ftB6 seP¥e ft aefftftBa fep ft vRittea uaaepttHaag ea Hie pttri 
at etteft f)laiatiff ftS seeupity fep Hie allowatile ees-ffi whieh 
ffttlY e~ a'Napaea agaiast Stieft f)ltliatiff. +fte uaaepbt16ag 
sftftll Be itt Hie tlfflouat at eae huaapea aoUaps ($100) fet. 
eaeft. f)ltliatiff at' itt Hie ease at fftultif)le f)ltliatiffs itt Hie 
tlfftouat at ~ huaapea aoUaps ($900) , at'Stieft gpeatep SUfft 

ftS Hie eeuft sftftll M tifl6B gee4 eause sho'''t'a, wttft ttl least 
~ suffteieat supeties, at Be af)f)polJ'ea By Hie eoupt. Ualess 
Hie f)ltliatiff files Stieft uaaeftakiag' vt'ithia QQ Eiftys ttftet: 
sep'riee at ft aefftftBa thepefof, fits aetioa sftftll Be aisfftissea. 

tBT ~ seetioa ftoes aM ~ at ftB aetioa eofftffteaeea 
iB ft Sfftftll eltliffts eoupt. 
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Comment. Section 947 has been repealed. This section was 
held unconstitutional in Beaudreau v. Superior Court, 14 Ca1.3d 
448,460-65,535 P .2d 713, 720-24, 121 Cal. Rptr. 585,592-96 (1975). 

Actions Against Public Employees 

Government Code § 951 (repealed) 
SEC. 8. Section 951 of the Government Code is 

repealed. 
~ W At: ftftY flffie ~ Mte ftHftg ef Mte eefft~laiftt itt 

ftftY 8:etieft 8: ~Helie efft~leyee 6t' fePfftep ~Helie efft~leyee, 
if 8: ~Helie efttity HftaepttHc:es ffi ~pe¥iae fep Mte aefeftse ef 
Mte 8:etieft, Mte 8:ttePftey fep Mte ~Helie efft~leyee fftttY tile 
ftft6. set'Ye 8: aefft8:fta fep 8: writteft Hflaeptaltiftg eft Mte pttH 
ef eaeft ~laifttiff as seeHPity fep Mte ttlle"T;aele ee5ts -Nhieh 
fftttY ee 8:w8:paea 8:g8:iftst seeft ~laifttif{. ~ Hflaept8:ltiftg 
sftttll ee itt Mte 8:ffteHftt ef eHe hHftapea aell8:Ps ($199) , 6t' 

seeft gpe8:tep SHIft as Mte eeHPt sftttll M l:lfl6H geee ettHSe 

she'Hft, with at least twa sHffieieftt sHPeties, ffi ee 8:~~per/ea 
ey Mte eeHPt. lJHless Mte ~18:ifltiff files seeft tlftaepttHc:iftg 
withift QQ tittys ~ sepr;iee ef Mte aefft8:fta thepefep, his 
8:etieft sftttll ee aisfftissea. 

tat ~ seetieft ftees ft6t ~ ffi 8:ft 8:etieft eefftfftefteea 
itt 8: SHHtlI el8:iffts eetlPt. 

Comment. Section 951 has been repealed. This section was 
held unconstitutional in Beaudreau v. Superior Court, 14 Cal.3d 
448,460-65,535 P.2d 713, 724, 121 Cal. Rptr. 585, 596 (1975). 

Actions Against Members of Militia 

Military & Veterans Code § 393 (amended) 
SEC. 9. Section 393 of the Military and Veterans Code 

is amended to read: 
393. (a) Vlheft In an action or proceeding of any nature 

is commenced in any court against an active member of the 
militia in active service in pursuance of an order of the 
President of the United States as a result of a state 
emergency for an act done by such member in his an official 
capacity in the discharge of duty, or an alleged omission ey 
him to do an act which it was his the members duty to 
perform, or against any person acting under the authority 
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or order of an officer; or by virtue of a warrant issued by 
him an officer pursuant to lew; ~ eefeftettftt ffttlY reEtltire 
~ J::lerseft iftstitlttiftg eP J::lreseelttiftg ~ 8:etieft eP 

J::lreeeeeliftg +e file seeltPity ift 8:ft 8:fBeltftt ef ftM less tft8:ft efte 

htlftelpee eeH8:Ps ($199) , +e Be Mea ey ~ e6ltPt, fer ~ 
J::l8:)'lfteftt ef eests ~ ffttlY Be 8:w8:reee +e ~ eefefte8:ftt 
Ytereift. la w: 

(J) The defendant in all cases may make a general denial 
and give special matter in evidence. 

(2) A defendant in whose favor a final judgment is 
rendered in any such action or proceeding shall recover 
treble costs. 

(b) The Attorney General shall defend such active 
member or person where the action or proceeding is civil. 
The senior judge advocate on the state staff or one of the 
judge advocates shall defend such active member or person 
where the action or proceeding is criminal, and the 
Adjutant General shall designate the senior judge advocate 
on the state staff, or one of the judge advocates, to defend 
such active member or person. 

(c) In the event such active member or person is not 
indemnified by the federal government, Section 825 of the 
Government Code shall apply to such active member or 
person. 

Comment. The provision permitting the defendant to 
require the plaintiff to provide security for costs has been deleted 
from Section 393 because it was in conflict with the constitutional 
standards enunciated in Beaudreau v. Superior Court, 14 Cal.3d 
448,. 535 P.2d 713, 121 Cal. Rptr. 585 (1975), which held 
unconstitutional Government Code Sections 947 and 951, the cost 
bond pr..)visions of the California Tort Claims Act. 
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VOLUME 1 (1957) 
[Out of print~opies of pamphlets (listed below) available] 

1955 Annual Report 
1956 Annual Report 
1957 Annual Report 
Recommendation and Study Relating to: 

The Maximum Period of Confinement in a County Jail 

(345) 
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Notice of Application for Attorney's Fees and Costs in Domestic Relations 
Actions 

Taking Instructions to the Jury Room 
The Dead Man Statute 
Rights of Surviving Spouse in Property Acquired by Decedent While 

Domiciled Elsewhere 
The Marital "For and Against" Testimonial Privilege 
Suspension of the Absolute Power of Alienation 
Elimination of Obsolete Provisions in Penal Code Sections 1377 and 1378 
Judicial Notice of the Law of Foreign Countries 
Choice of Law Governing Survival of Actions 
The Effective Date of an Order Ruling on a Motion for New Trial 
Retention of Venue for Convenience of Witnesses 
Bringing New Parties into Civil Actions 

VOLUME 2 (1959) 
1958 Annual Report 
1959 Annual Report 
Recommendation and Study Relating to: 

The Presentation of Claims Against Public Entities 
The Right of Nonresident Aliens to Inherit 
Mortgages to Secure Future Advances 
The Doctrine of Worthier Title 
Overlapping Provisions of Penal and Vehicle Codes Relating to Taking of 

Vehicles and Drunk Driving 
Time Within Which Motion for New Trial May Be Made 
Notice to Shareholders of Sale of Corporate Assets 

VOLUME 3 (1961) 
[Out of print-copies of pamphlets (listed below) available] 

1960 Annual Report 
1961 Annual Report 
Recommendation and Study Relating to: 

Evidence in Eminent Domain Proceedings 
Taking Possession and Passage of Title in Eminent Domain Proceedings 
The Reimbursement for Moving Expenses When Property is Acquired for 

Public Use 
Rescission of Contracts 
The Right to Counsel and the Separation of the Delinquent From the 

Nondelinquent Minor in Juvenile Court Proceedings 
Survival of Actions 
Arbitration 
The Presentation of Claims Against Public Officers and Employees 
Inter Vivos Marital Property Rights in Property Acquired While 

Domiciled Elsewhere 
Notice of Alibi in Criminal Actions 
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VOLUME 4 (1963) 
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Recommendation and Study Relating to Condemnation Law and Procedure: 
Number 4-Discovery in Eminent Domain Proceedings [The first three 

pamphlets (unnumbered) in Volume 3 also deal with the 
subject of condemnation law and procedure.] 

Recommendations Relating to Sovereign Immunity: 
Number I-Tort Liability of Public Entities and Public Employees 
Number ~laims, Actions and Judgments Against Public Entities and 

Public Employees 
Number 3-lnsurance Coverage for Public Entities and Public 

Employees 
Number 4-Defense of Public Employees 
Number 5-Liability of Public Entities for Ownership and Operation of 

Motor Vehicles 
Number 6-Workmen's Compensation Benefits for Persons Assisting 

Law Enforcement or Fire Control Officers 
Number 7-Amendments and Repeals of Inconsistent Special Statutes 

[out of print] 
Tentative Recommendation and A Study Relating to the Uniform Rules of 

Evidence (Article. VIII. Hearsay Evidence) 

VOLUME 5 (1963) 
[Out of print-copies of pamphlet (listed below) available] 

A Study Relating to Sovereign Immunity 

VOLUME 6 (1964) 
[Out of print-copies of pamphlets (listed below) available] 

Tentative Recommendations and Studies Relating to the Uniform Rules of 
Evidence: ., 
Article I (General Provisions) 
Article II Gudicial Notice) 
Burden of Producing Evidence, Burden of Proof, and Presumptions 

(replacing URE Article III) 
Article IV (Witnesses) 
Article V (Privileges) 
Article VI (Extrinsic Policies Affecting Admissibility) 
Article VII (Expert and Other Opinion Testimony) 
Article VIII (Hearsay Evidence) [same as publication in Volume 4] 
Article IX (Authentication and Content of Writings) 
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VOLUME 7 (1965) 
1965 Annual Report 
1966 Annual Report 
Evidence Code with Official Comments [out of print] 
Recommendation Proposing an Evidence Code [out of print] 
Recommendation Relating to Sovereign Immunity: Number B-Revisions of 

the Governmental Liability Act: Liability of Public Entities for 
Ownership and Operation of Motor Vehicles; Claims and Actions Against 
Public Entities and Public Employees 

VOLUME 8 (1967) 
Annual Report (December 1966) includes the following recommendation: 

Discovery in Eminent Domain Proceedings 
Annual Report (December 1967) includes following recommendations: 

Recovery of Condemnee's Expenses on Abandonment of an Eminent 
Domain Proceeding 

Improvements Made in Good Faith Upon Land Owned by Another 
Damages for Personal Injuries to a Married Person as Separate or 

Community Property 
Service of Process on Unincorporated Associations 

Recommendation and Study Relating to: 
Whether Damages for Personal Injury to a Married Person Should Be 

Separate or Community Property 
Vehicle Code Section 17150 and Related Sections 
Additur 
Abandonment or Termination of a Lease 
The Good Faith Improver of Land Owned by Another 
Suit By or Against An Unincorporated Association 

Recommendation Relating to the Evidence Code: 
Number I-Evidence Code Revisions 
Number 2-Agricultural Code Revisions 
Number 3-Commercial Code Revisions 

Recommendation Relating to Escheat 
Tentative Recommendation and A Study Relating to Condemnation Law and 

Procedure: Number I-Possession Prior to Final Judgment and 
Related Problems 

VOLUME 9 (1969) 
Annual Report (December 1968) includes following recommendations: 

Recommendation Relating to Sovereign Immunity: Number 9-Statute 
of Limitations in Actions Against Public Entities and Public 
Employees 

Recommendation Relating to Additur and Remittitur 
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Recommendation Relating to Fictitious Business Names 
Annual Report (December 1969) includes following recommendations: 

Recommendation Relating to Quasi-Community Property 
Recommendation Relating to Arbitration of Just Compensation 
Recommendation Relating to the Evidence Code: Number 5-Revisions 

of the Evidence Code 
Recommendation Relating to Real Property Leases 
Proposed Legislation Relating to Statute of Limitations in Actions Against 

Public Entities and Public Employees 
Recommendation and Study Relating to: 

Mutuality of Remedies in Suits for Specific Performance 
Powers of Appointment 
Fictitious Business Names 
Representations as to the Credit of Third Persons and the Statute of 

Frauds 
The "Vesting" of Interests Under the Rule Against Perpetuities 

Recommendation Relating to: 
Real Property Leases 
The Evidence Code: Number 4-Revision of the Privileges Article 
Sovereign Immunity: Number 100Revisions of the Governmental 

Liability Act 

VOLUME 10 (1971) 
Annual Report (December 1970) includes the following recommendation: 

Recommendation Relating to Inverse Condemnation: Insurance 
Coverage 

Annual Report (December 1971) includes the following recommendation: 
Recommendation Relating to Attachment, Garnishment, and 

Exemptions From Execution: Discharge From Employment 
California Inverse Condemnation Law [out of print] 
Recommendation and Study Relating to Counterclaims and 

Cross-Complaints, Joinder of Causes of Action, and Related Pxovisions 
Recommendation Relating to Attachment, Garnishment, and E~emptions 

From Execution: Employees' Earnings Protection Law [out of print] 

VOLUME 11 (1973) 
Annual Report (December 1972) 
Annual Report (December 1973) includes the following recommendations: 

Evidence Code Section 999-The "Criminal Conduct" Exception to the 
Physician-Patient Privilege 

Erroneously Ordered Disclosure of Privileged Information 
Recommendation and Study Relating to: 

Civil Arrest 
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Inheritance Rights of Nonresident Aliens 
Liquidated Damages 

Recommendation Relating to: 
Wage Garnishment and Related Matters 
The Claim and Delivery Statute 
Unclaimed Property 
Enforcement of Sister State Money Judgments 
Prejudgment Attachment 
Landlord-Tenant Relations 

Tentative Recommendation Relating to: 
Prejudgment Attachment 

VOLUME 12 (1974) 
Annual Report (December 1974) includes following recommendations: 

Payment of Judgments Against Local Public Entities 
View by Trier of Fact in a Civil Case 
The Good Cause Exception to the Physician-Patient Privilege 
Escheat of Amounts Payable on Travelers Checks, Money Orders, and 

Similar Instruments 
Recommendation Proposing the Eminent Domain Law 
Recommendation Relating to Condemnation Law and Procedure: 

Conforming Changes in Improvement Acts 
Recommendation Relating to Wage Garnishment Exemptions 
Tentative Recommendations Relating to Condemnation Law and Procedure: 

The Eminent Domain Law 
Condemnation Authority of State Agencies 
Conforming Changes in Special District Statutes 

VOLUME 13 (1976) 
Annual Report (December 1975) includes following recommendations: 

Admissibility of Copies of Business Records in Evidence 
Turnover Orders Under the Claim and Delivery Law 
Relocation Assistance by Private Condemnors 
Condemnation for Byroads and Utility Easements 
Transfer of Out-of-State Trusts to California 
Admissibility of Duplicates in Evidence 
Oral Modification of Contracts 
Liquidated Damages 

Annual Report (December 1976) includes following recommendations: 
Service of Process on Unincorporated Associations 
Sister State Money Judgments 
Damages in Action for Breach of Lease 
Wage Garnishment 
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Liquidated Damages 
Selected Legislation Relating to Creditors' Remedies [out of print] 
Eminent Domain Law with Conforming Changes in Codified Sections and 

Official Comments [out of print] 
Recommendation and Study Relating to Oral Modification of Written 

Contracts 
Recommendation Relating to: 

Partition of Real and Personal Property 
Wage Garnishment Procedure 
Revision of the Attachment Law 
Undertakings for Costs 
Nonprofit Corporation Law 

VOLUME 14 (1978) 
[Volume expected to be available in December 1979] 

Annual Report (December 1977) includes following recommendations: 
Use of Keepers Pursuant to Writs of Execution (March 1977) 
Attachment Law-Effect of Bankruptcy Proceedings; Effect of General 

Assignments for Benefit of Creditors (April 1977) 
Review of Resolution of Necessity by Writ of Mandate (September 1977) 
Use of Court Commissioners Under the Attachment Law (October 1977) 
Evidence of Market Value of Property (October 1977) 
Psychotherapist-Patient Privilege (October 1977) 
Parol Evidence Rule (November 1977) 

Annual Report (December 1978) includes following recommendations: 
Technical Revisions in the Attachment Law: Unlawful Detainer 

Proceedings; Bond for Levy on Joint Deposit Account or Safe Deposit 
Box; Definition of "Chose in Action" (February 1978) 

Ad Valorem Property Taxes in Eminent Domain Proceedings 
(September 1978) 

Security for Costs (October 1978) 
Recommendation Relating to Guardianship-Conservatorship Law 

(November 1978) 
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