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of the plaintiff’s claim unfairly (and unconstitutionally)
restrict access to the courts. While there may be special
need in some of these situations to deter frivolous litigation,
it is not clear that the existing provisions are properly
designed to accomplish this purpose. The need for cost
bond statutes also appears much less acute when it is
remembered that there are several other relatively
inexpensive devices for summarily disposing of
unmeritorious actions, such as motions for summary
judgment,® motions for judgment on the pleadings,*
general demurrers,” and objections to all evidence.”
The administrative and financial burdens that would
result from revising the unconstitutional cost bond statutes
to comply with Beaudreau would be substantial. Under
Beaudreaua fairly detailed evidentiary hearing would have
to take place to determine the merit of the plaintiff’s cause
of action and the probable amount of the defendant’s
allowable costs and attorney’s fees, and in some cases the
indigency of the plaintiff. Such a hearing would comsume
time and money of both the parties and the courts. Further
delay and expense would occur in proceedings to
determine the sufficiency of the sureties or in contesting
the findings of the court regarding the validity of the claim
and the amount of costs and attorney’s fees to be secured.
In some situations, the motion for a cost bond could be used
as a dilatorz tactic by delaying it until late in the
proceedings. As a consequence of extending the
procedures mandated by Beaudreau to all cost bond
provisions, frivolous litigation may be proliferated in some
cases, both by plaintiffs and defendants contesting
determinations in the cost bond proceedings. Furthermore,
many plaintiffs with meritorious claims would be subjected

to the expense of cost bond proceedings.

% See Code Civ. Proc. § 437c; 4 B. Witkin, California Procedure Proceedmgs Without
Trial §§ 173-174, at 2825-28 (2d ed. 1971).

% See 4 B. Witkin, California Procedure Proceedings Without Trial §§ 161-162, at 2816-18
(2d ed. 1971); 1 California Civil Procedure Before Trial §§ 13.1-13.15 (Cal. Cont. Ed.
Bar 1977).

% See Code Civ. Proc. § 589; 3 B. Witkin, California Procedure Pleading §§ 796-853, at
2408-56 passim (2d ed. 1971).

% See 4 B. Witkin, California Procedure Proceedings Without Trial §§ 171-172, at 2823-25
(2d ed. 1971).

¥ The courts may look with disapproval upon a demand for security that is made right

before trial, absent a showing of excuse for delay. See Straus v. Straus, 4 Cal. App.2d
461, 41 P.2d 218 (1935).
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Recommendations

Repeal of Unconstitutional Cost Bond Statutes

The Commission recommends that, with three
exceptions, the unconstitutional cost bond statutes be
repealed because, in these cases, the need for cost bonds to
deter frivolous litigation is not sufficient to justify imposing
the procedural burden that would necessarily result from
revising these statutes to comply with Beaudreau.
Accordingly, statutes providing for cost bonds in the
following types of actions should be repealed: actions for
libel or slander, actions against the Regents of the
University of California, actions against public entities,
actions against public employees, and actions against
members of the state militia. The three exceptions,
discussed below, are cost bonds in malpractice actions
against architects and licensed health professionals and cost
bonds in actions by nonresident plaintiffs.

Malpractice Actions Against Architects and Licensed
Health Professionals

The Commission does not recommend the repeal of
statutes providing for cost bonds in malpractice actions
against architects and licensed health professionals.® These
are recently enacted statutes which, it has been argued, are
needed to deter frivolous litigation that is especially acute
in these areas because of increasing insurance premiums,
reduced coverage, and higher deductible amounts.”

The cost bond statute in malpractice actions against
architects should be amended to make the $500 bond
amount a maximum rather than a flat amount. The $500 flat
amount provided in Code of Civil Procedure Section 1029.5
is of doubtful constitutionality because the amount of the
undertaking must be reasonable in the light of the

defendant’s probable expenses.*

% Code Civ. Proc. §§ 1029.5 (malpractice action against architect or similar licensee),
1029.6 (malpractice action against licensed health professional).

# See Review of Selected 1967 Code Legislation 57 (Cal. Cont. Ed. Bar 1967); see also
Review of Selected 1969 Code Legislation 65-67 (Cal. Cont. Ed. Bar 1969); Comment,
Exemplary Damages in Medical Malpractice Actions: California’s Requirement for
Posting of a Cost Bond by Plaintiff, 4 Pac. L.J. 903 (1973).

%" See Beaudreau v. Superior Court, 14 Cal.3d 448, 460, 535 P.2d 713, 720, 121 Cal. Rptr.

585, 592 (1975).
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The cost bond statute in malpractice actions against
licensed health professionals should be amended to delete
the unconstitutional ex parte procedure for requiring cost
bonds in cases where the plaintiff sues for exemplary
damages.”

Actions by Nonresident Plaintiffs

The need to secure costs and attorney’s fees in actions by
nonresident plaintiffs is significant if there is a reasonable
possibility that the defendant will prevail. However, as
already discussed, the existing statute™ is seriously deficient
in that it does not meet the requirements of Beaudreau.
The cost bond statute in actions by nonresident plaintiffs
should be revised to comply with constitutional
requirements and to more effectively achieve its purpose of
securing expenses that otherwise might be unrecoverable.
The following revisions should be made:

(1) The undertaking should secure the defendant’s
allowable costs and, where otherwise authorized, attorney’s
fees. The existing statute provides for an undertaking to
secure the defendant’s “costs and charges,” but the logic
supporting the requirement for security for costs applies
equally to security for attorney’s fees which are otherwise
recoverable.

(2) The defendant should be required to show the
probable allowable costs and, if recovery is authorized,
attorney’s fees, at a hearing held on noticed motion. Under
existing law, the defendant merely serves the plaintiff with
a notice that security is required and the plaintiff must file
an undertaking in the amount of at least $300; this amount
may be increased upon a showing that the original
undertaking is insufficient security.*

% Code of Civil Procedure Section 1029.6(e) was held unconstitutional in Nork v.
Superior Court, 33 Cal. App.3d 997, 109 Cal. Rptr. 428 (1973).

% Code Civ. Proc. § 1030.

3 All of the defendant’s probable costs and attorney’s fees (if recoverable) should be
secured if the court finds that the plaintiff's claim lacks merit. The plaintiff is
protected against exorbitant cost bond requirements by the opportunity to appear
at a hearing, the necessity of the defendant’s establishing probable costs and
attorney’s fees, and by the provision for a decrease in the amount of the undertaking
if it later appears to be excessive.
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(3) The court should be authorized to require the
undertaking in any case where there is a reasonable
possibility that the defendant will prevail, since the purpose
of the undertaking is to secure the defendant’s costs. Under
existing law, an undertaking may be required merely on the
basis of nonresidency.

(4) The action should be dismissed if the plaintiff does
not file the undertaking within 30 days after notice of the
court’s order or within such longer period as the court
allows.™ .

(5) The sureties should be subject to the approval of the
court and the defendant should be permitted to object to
the sureties. Existing law does not provide for approval of
or objection to sureties; they may be challenged only by
way of a motion for a new or additional undertaking.*®

(6) The court should be authorized to increase or
decrease the amount of the undertaking after a hearing on
noticed motion.

(7) There should be a mandatory stay of the action if the
defendant’s motion for an undertaking is filed within 30
days after service of summons, and a discretionary stay if
the motion is filed later. The existing statute does not limit
the time within which the defendant may require the
undertaking.* The recommended limitation is necessary to
inhibit the use of the cost bond procedure as a dilatory
tactic.

(8) The determination of the court on the motion for an
undertaking should have no effect on the deterrmnatlon of
the merits of the action.”

Proposed Legislation

The Commission’s recommendation would be
effectuated by enactment of the following measure:

An act to amend Sections 1029.5, 1029.6, and 1030 of, to
add Section 1037 to, and to repeal Chapter 7 (commencing

M Under existing law, the statutory time limit may be extended upon a showing of good
cause. See Code Civ. Proc. § 1054.

% See Estate of Baker, 176 Cal. 430, 434, 168 P. 881, 882 (1917).
% But see note 27 supra.

¥ Similar provisions appear in Code Civ. Proc. §§ 391.2, 1029.5(a), 1029.6(a); Corp. Code
§ 800(d).



SECURITY FOR COSTS 331

with Section 830) of Title 10 of Part 2 of, the Code of Civil
Procedure, to repeal Section 92650 of the Education Code,
to repeal Sections 947 and 951 of the Government Code,
and to amend Section 393 of the Military and Veterans
Code, relating to security for costs and attorney’s fees.

Libel and Slander Actions

Code of Civil Procedure §§ 830-836 (repealed)

SECTION 1. Chapter 7 (commencing with Section 830)
of Title 10 of Part 2 of the Code of Civil Procedure is
repealed.

830: Before issuing the summens in an action for libel o
slander; the elerk shall require a written undertaking on the
part of the plaintff in the sum of five hundred dellars
£$500); with at least two competent and sufficient sureties;
speeifying their oceupations and residenees; to the effeet
that if the action is dismissed or the defendant reeovers
judgrment; they will pay the eests and charges awarded
against the plaintiff by judgment; in the progress of the
aetion; or on an appeal; not excceding the sum speeified: An
action brought without ﬁhﬂg the required underteldng
shall be dismissed-

Comment. Section 830 has been repealed because it was held
unconstitutional in Allen v. Jordanos’ Inc., 52 Cal. App.3d 160, 164,
125 Cal. Rptr. 31, 33 (1975). See also Beaudreau v. Superior Court,
14 Cal.3d 448, 535 P.2d 713, 121 Cal. Rptr. 585 (1975).

831 Eaech surety shall annex to the undertaldng en
affidavit that ke is a resident and householder or frechelder
within the ecounty; and is werth double the ameunt
speeified in the undertaking; over and abeve all his just
debts and liabilities; exelusive of property exempt from
exeeution:

Comment. See the Comment to Section 830.

832: Within 10 days after the serviee of the sumrens;
any defendant may give to the plaintiff or his etterney
notiee that he exeepts to the sureties and requires their
justifieation before a judge of the eeurt at a speeified Hirne
and plaee: The time shall be not less than five or mere than
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10 days after the serviee of the netiee; exeept by eonsent of
parties: The qualifieations of the sureties shall be as
required in their affidavits:

Comment. See the Comment to Section 830.

833: For the purpese of justifieation each surety shall
attend before the judge at the time and place mentioned in
the noHee; and may be examined on oath touching his
sufficieney in such manner as the judge deems proper- Fhe
examnination shall be redueed to writing if either party
desires it

Comment. See the Comment to Section 830.

shall annex the examination to the underteldng and
enderse his approval upen it If the sureties fail to appear
or the judge finds either surety insuffieient; he shall order
& new undertaking to be given: The judge may at any time
order & new or additional undertaling upon proof that the
sureties have beeome insufficient: i & new or additional
undertaldng is ordered; all proeeedings in the ease shall be
stayed until the new undertaldng is exceuted and filed; with
the approval of the judge:

Comment. See the Comment to Section 830.

836: H the undertaldng as required is not filed in five
days after the order therefor; the judge or eourt shell order

Comment. See the Comment to Section 830.
allowed as eests ene hundred delars {($100; te eever
eounsel fees in addition to the other eosts: If the aetion is
dismissed or the defendant reeovers judgment; he shall be
allewed ene hundred doHars (100} to eover eounsel fees in
addition to other eests; and judgment shell be entered
aeeordingly-

Comment. Former Section 836 is reenacted without
substantive change as Section 1037.
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Malpractice Actions Against Architects and Others

Code of Civil Procedure § 1029.5 (amended)

SEC. 2. Section 1029.5 of the Code of Civil Procedure is
amended to read:

1029.5. (a) Whenever a complaint for damages is filed
against any architect, landscape architect, engineer,
building designer, or land surveyor, duly licensed as such
under the laws of this state, in an action for error, omission,
or professional negligence in the creation and preparation
of plans, specifications, designs, reports or surveys which
are the basis for work performed or agreed to be performed
on real property, any such defendant may, within 30 days
after service of surnmons, move the court for an order, upon
notice and hearing, requiring the plaintiff to furnish a
written undertaking, with at least two sufficient sureties, in
the a sum eof not to exceed five hundred dollars ($500) as
security for the costs of defense as provided in subdivision
(d), which may be awarded against such plaintiff. Such
motion shall be supported by affidavit showing that the
claim against such defendant is frivolous.

At the hearing upon such motion, the court shall order
the plaintiff to file such security if the defendant shows to
the satisfaction of the court that (i) the plaintiff would not
suffer undue economic hardship in filing such written
undertaking, and (ii) there is no reasonable possibility that
the plaintiff has a cause of action against each named
defendant with respect to whom the plaintiff would
otherwise be required to file such written undertaking. No
appeal shall be taken from any order made pursuant to this
subdivision to file or not to file such security.

A determination by the court that security either shall or
shall not be furnished or shall be furnished as to one or more
defendants and not as to others, shall not be deemed a
determination of any one or more issues in the action or of
the merits thereof. If the court, upon any such motion,
makes a determination that a written undertaking be
furnished by the plaintiff as to any one or more defendants,
the action shall be dismissed as to such defendant or
defendants, unless the security required by the court shall
have been furnished within such reasonable time as may be
fixed by the court.
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(b) This section does not apply to a complaint for bodily
injury or for wrongful death, nor to an action commenced
in a small claims court.

(c) Whenever more than one such defendant is named,
the undertaking shall be increased to the extent of not to
exceed five hundred dollars ($500) for each additional
defendant in whose favor such undertaking is ordered not
to exceed the total of three thousand dollars ($3,000).

(d) In any action requiring a written undertaking as
provided in this section, upon the dismissal of the action or
the award of judgment to the defendant, the court shall
require the plaintiff to pay the defendant’s costs of defense
authorized by law. Any sureties shall be liable for such costs
in an amount not to exceed the sum of five hundred dollars
($500) for each defendant with respect to whom such
sureties have executed a written undertaking. If the
plaintiff prevails in the action against any defendant with
respect to whom such security has been filed, such
defendant shall pay the cost to plaintiff of obtaining such
written undertaking.

Comment. Subdivisions (a) and (c) of Section 1029.5 are
amended to change the flat $500 amount to a maximum amount
to conform to the constitutional standard enunciated in
Beaudreau v. Superior Court, 14 Cal.3d 448, 460, 535 P.2d 713, 720,
121 Cal. Rptr. 585, 592 (1975). This amendment makes Section
1029.5 consistent in this respect with Section 1029.6.

Malpractice Actions Against Doctors and Others

Code of Civil Procedure § 1029.6 (amended)

SEC. 3. Section 1029.6 of the Code of Civil Procedure is
amended to read:

1029.6. (a) Whenever a complaint for damages for
personal injuries is filed against a physician and surgeon,
dentist, registered nurse, dispensing optician, optometrist,
pharmacist, registered physical therapist, podiatrist,
licensed psychologist, osteopath, chiropractor, clinical
laboratory bioanalyst, clinical laboratory technologist, or
veterinarian, duly licensed as such under the laws of this
state, or a licensed hospital as the employer of any such
person, in an action for error, omission, or negligence in the
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performance of professional services, or performance of
professional services without consent, any such defendant
may, within six months after service of summons, move the
court for an order, upon notice to plaintiff and all
defendants having appeared in the action, and hearing,
requiring the plaintiff to furnish a written undertaking,
with at least two sufficient sureties, in a sum not to exceed
five hundred dollars ($500), or to deposit such sum or
equivalent security approved by the court with the clerk of
the court, as security for the costs of defense as provided in
subdivision (d), which may be awarded against such
plaintiff. Such motion shall be supported by affidavit
showing that the claim against such defendant is frivolous.
Any defendant having appeared in the action and within 30
days after receipt of notice may join with the moving party
requesting an order under this section as to such additional
defendant. The failure of any defendant to join with the
moving party shall preclude each such defendant from
subsequently requesting an order under this section.

At the hearing upon such motion, the court shall order
the plaintiff to furnish such security if the defendant shows
to the satisfaction of the court that: (i) the plaintiff would
not suffer undue economic hardship in filing such written
undertaking or making such deposit and (ii) there is no
reasonable possibility that the plaintiff has a cause of action
against each named defendant with respect to whom the
plaintiff would otherwise be required to file such written
undertaking or make such deposit.

A determination by the court that security either shall or
shall not be furnished or shall be furnished as to one or more
defendants and not as to others, shall not be deemed a
"determination of any one or more issues in the action or of
the merits thereof. If the court, upon any such motion,
makes a determination that a written undertaking or
deposit be furnished by the plaintiff as to any one or more
defendants, the action shall be dismissed as to such
defendant or defendants, unless the security required by
the court shall have been furnished within such reasonable
time as may be fixed by the court.

(b) This section does not apply to a complaint in an
action commenced in a small claims court.
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(c) Whenever more than one such defendant is named,
the undertaking or deposit shall be increased to the extent
of not to exceed five hundred dollars ($500) for each
additional defendant in whose favor such undertaking or
deposit is ordered, not to exceed the total of one thousand
dollars ($1,000). '

(d) In any action requiring a written undertaking or
deposit as provided in this section, upon the dismissal of the
action or the award of judgment to the defendant, the court
shall require the plaintiff to pay the defendant’s court costs.
Any sureties shall be liable for such costs in an amount not
to exceed the sum of five hundred dollars ($500) or the
amount of the undertaking, whichever is lesser, for each
defendant with respect to whom such sureties have
executed a written undertaking or the plaintiff has made a
deposit. If the plaintiff prevails in the action against any
defendant with respect to whom such security has been -
filed, such defendant shall pay the costs to plaintiff incurred
in obtaining such written undertaking or deposit and
defending the motion for dismissal authorized by this
section.

against whomn the damages are seught mey meve the eourt
for an ex parte order requiring the plaintff to file e
eorperate surety bond; appreved by the eourt; or make &
eash depeosit in an ameount fixed by the eourt: Upen the
filing of the metion; the eourt shall require the plaintiff to
file the bond or make the eash depesit: In no event shall the
bond or eash depesit be less than two thousand five
hundred dellors (§2:500)- Fhe bond or eash depesit shall be
conditioned upen payment by the plaintiff of all eests and
reasonable attorney’s fees ineurred by the defendant in
defending against the request for the award of exemplary
darnages; as determined by the eourt; if the plaintiff fails to
reeover any exemplary damages: The erder requiring the
beﬁdereashéepesﬁsh&llreq&ifethebeﬁdtebeﬁleder
eash depesit to be made with the elerk of the eourt net later
than 30 days after the order is served: I the bond is neot filed
or the eash depeosit is not made within such peried; upen the
metion of the defendant; the eourt shall strike the pertion
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of the eemplaint which requests the award of exemplary

45 (e) Any defendant filing a motion under this section
or joining with a moving party under this section is
precluded from subsequently filing a motion for summary
judgment.

&> (f) Any defendant filing a motion for summary
judgment is precluded from subsequently filing a motion,
or joining with a moving party, under this section.

Comment. Former subdivision (e) has been deleted because
it was held unconstitutional in Nork v. Superior Court, 33 Cal.
App.3d 997, 1000-01, 109 Cal. Rptr. 428, 430-31 (1973). See also
Beaudreau v. Superior Court, 14 Cal.3d 448, 535 P.2d 713, 121 Cal.
Rptr. 585 (1975). Former subdivisions (f) and (g) have been
renumbered as subdivisions (e) and (f), respectively.

Actions by Nonresident Plaintiffs

SEC. 4. Section 1030 of the Code of Civil Procedure is
amended to read:

1030. (a2) When the plaintiff in an action or special
proceeding resides out of the state, or is a foreign
corporation, seeurity for the eests and eharges; wh-ieh may
defendant: When required; all proeeedings in the aetion or
speeial proecedings must be stayed until an undertaldng;
exeeuted by two or more persens; is filed with the elerls or
ﬁth%hejadgetftherebeneelerk—te%heeffeetthatfhey

hunel-reddel}ars-(-%%-)—Aaeweraﬁadehhend i

maybeerderedbyt—heeeurterjuége-upeﬁpfeef{ahatthe
eriginal undertaking is insufficient seeurity; eand
proeeedings in the aetion or speeial proeeceding stayed until
such npew or additional undertaling is exceuted and filed-
Any stay of proeeedings granted under the provisions ef this
seetion shall extend to a period 10 days after serviee upon
thedefend&n-tefvaéﬁtenneﬁeeef%heﬁhngef%hereq&ired

A&erthehpseef&@days&emthesemeeefﬁeaeeﬂa&
seeurity is required; or of an order for new or additional
seeurity; upen proef thereof; and that ne undertaldng as
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required has been filed; the eourt or judge; may order the
aetion or speeial proeeeding to be dismissed- the defendant
may at any time move the court for an order requiring the
plaintiff to furnish a written undertaking to secure an
award of costs and attorney’s fees which may be awarded
in the action or special proceeding.

(b) The motion shall be made on the grounds that the
plaintiff resides out of the state or is a foreign corporation
and that there is a reasonable possibility that the moving
defendant will obtain judgment in the action or special
proceeding. The motion shall be accompanied by an
affidavit in support of the grounds for the motion and by a
memorandum of points and authorities. The affidavit shall
set forth the nature and amount of the costs and attorney’s
fees the defendant has incurred and expects to incur by the
conclusion of the action or special proceeding.

(c) If the court, after hearing, determines that the
grounds for the motion have been established, the court
shall order that the plaintiff file the undertaking in an
amount specified in the court’s order as security for costs
‘and attorney’s fees.

- (d) The amount of the undertaking initially determined
may be increased or decreased by the court, after further
hearing upon noticed motion, if the court determines that
the undertaking has or may become inadequate or
excessive because of a change in the amount of the probable
allowable costs and attorney’s fees which the defendant will
have incurred by tbe conclusion of the action or special
proceeding.

(e) The plaintiff shall file or increase the undertaking
not later than 30 days after service of the court’s order
requiring it or within a greater time allowed by the court.
If the plaintiff fails to file or increase the undertaking within
the time allowed, the plaintiff’s action or special proceeding
shall be dismissed as to the defendant in whose favor the
order requiring the undertaking was made.

(f) Except as otherwise provided by statute, the
undertaking shall have at least two sufficient sureties to be
approved by the court. If the undertaking is given by

" individual sureties, the defendant may except to a surety by



SECURITY FOR COSTS 339

noticed motion requiring the appearance of the surety
before the court at a time specified in the notice for
examination under oath concerning the sufficiency of the
surety. If the surety fails to appear, or if the court finds the
surety Insufficient, the court shall order that a new
undertaking be given.

(g) If the defendant’s motion for an order requiring an
undertaking is filed not later than 30 days after service of
summons on the defendant, no pleading need be filed by
the defendant and all further proceedings are stayed until
10 days after the motion is denied or, if granted, until 10
days after the required undertaking has been filed and the
defendant has been given written notice of the filing. If the
defendant’s motion for an order requiring an undertaking
is filed later than 30 days after service of summons on the
defendant, if the defendant excepts to a surety, or if the
court orders the amount of the undertaking increased, the
court may in its discretion stay the proceedings not longer
than 10 days after a sufficient undertaking has been filed
and the defendant has been given written notice of the
filing.

(h) The determinations of the court under this section
have no effect on the determination of any issues on the
merits of the action or special proceeding and may not be
given in evidence nor referred to in the trial of the action
or proceeding.

(i) An order granting or denying a motion for an
undertaking under this section is not appealable.

Comment. Section 1030 is amended to conform to the
constitutional standards enunciated in Beaudreau v. Superior
Court, 14 Cal.3d 448, 535 P.2d 713, 121 Cal. Rptr. 585 (1975), and
Gonzales v. Fox, 68 Cal. App.3d Supp. 16, 137 Cal. Rptr. 312
(1977).

Subdivision (a) of Section 1030 permits the defendant to
require the plaintiff to file an undertaking to secure both costs
and allowable attorney’s fees whereas Section 1030 formerly
referred to “costs and charges.” This section does not provide any
authority for an award of attorney’s fees not otherwise made
recoverable by contract or statute. The provision for requiring an
undertaking for the probable amount of costs and attorney’s fees
without limitation supersedes the former provision for an initial
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undertaking not exceeding $300 with the opportunity to obtain
a new or increased undertaking without limitation. See
McDermott & Williams, Security for Costs, in 1 California Civil
Procedure Before Trial § 14.23, at 477 (Cal. Cont. Ed. Bar 1977).

Since the purpose of this section is to afford security for an
award of costs which the defendant might otherwise have
difficulty enforcing against a nonresident plaintiff, subdivision
(b) permits an undertaking to be required whenever there is a
“reasonable possibility” that the defendant will prevail in the
action. Cf Bell v. Burson, 402 U.S. 535, 540 (1971) (State of
Georgia may not constitutionally require security for damages
from uninsured motorist if there is “no reasonable possibility” of
a judgment against motorist).

Subdivisions (b) and (c) provide for a hearing on noticed
motion whereas this section formerly provided for a hearing only
when the defendant sought a new or additional undertaking.
Although the language of subdivision (c) is mandatory, the court
has the common law authority to dispense with the undertaking
if the plaintiff is indigent. E.g., Conover v. Hall, 11 Cal.3d 842, 523
P.2d 682, 114 Cal. Rptr. 642 (1974). Under Section 1054a, the
plaintiff may deposit money or bearer bonds or bearer notes of
the United States or California in lieu of an undertaking.

Subdivision (d) continues the substance of a portion of what
was formerly the third sentence of Section 1030, and also permits
the amount of the undertaking to be decreased.

Subdivision (e) provides for dismissal if the undertaking is not
filed within 30 days, as did the former last paragraph of Section
1030, but the 30-day period runs from service of the order on the
plaintiff rather than from service of a notice that security is
required. Failure to file within the prescribed time is not
jurisdictional, and the court may accept a late filing. Boyer v.
County of Contra Costa, 235 Cal. App.2d 111, 115-18, 45 Cal. Rptr.
58, 61-63 (1965). If the court authorizes the undertaking to be
decreased as provided by subdivision (d), compliance by the
plaintiff is optional.

The first sentence of subdivision (f) continues a portion of
what was formerly the second sentence of Section 1030. The
provision for excepting to the sufficiency of sureties is new.
Formerly, sureties could be challenged only by way of a motion
for a new or additional undertaking. See Estate of Baker, 176 Cal.
430, 168 P. 881 (1917). See also Sections 1056 (single corporate
surety sufficient), 1057 (qualifications of individual surety),
1057a-1057b (qualifications and justification of corporate surety).
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Subdivision (g) is a new provision which supersedes the
former provision for an indefinite stay and for a stay of 10 days
after service on the defendant of notice of the filing of the
undertaking.

Subdivision (h) is new and is derived from comparable
provisions in cost bond statutes requiring hearings. See, e.g,
Code Civ. Proc. §§ 391.2, 1029.5(a), 1029.6(a); Corp. Code
§ 800(d).

Subdivision (i) codifies existing law. See Horton v. City of
Beverly Hills, 261 Cal. App.2d 306, 67 Cal. Rptr. 759 (1968). An
order granting or denying a motion for an undertaking may
sometimes be reviewed by extraordinary writ. See Beaudreau v.
Superior Court, 14 Cal.3d 448, 535 P.2d 713, 121 Cal. Rptr. 585
(1975). A judgment of dismissal following the plaintiff’s failure to
furnish required security is appealable as a final judgment. Efron
v. Kalmanovitz, 185 Cal. App.2d 149, 156-57, 8 Cal. Rptr. 107, 112
(1960).

Attorney’s Fees in Libel and Slander Actions

Code of Civil Procedure § 1037 (added)

SEC. 5. Section 1037 is added to the Code of Civil
Procedure, to read:

1037. If the plaintiff recovers judgment in an action for
libel or slander, the plaintiff shall be allowed as costs one
hundred dollars ($100) to cover counsel fees in addition to
the other costs. If the action is dismissed or the defendant
recovers judgment, the defendant shall be allowed one
hundred dollars ($100) to cover counsel fees in addition to
other costs, and judgment shall be entered accordingly.

Comment. Section 1037 continues former Section 836
without substantive change.

Actions Against Regents of University of California

Education Code § 92650 (repealed)

SEC. 6. Section 92650 of the Education Code is
repealed.

02650 {(a) At any time after the filing of the complaint
in any scHon against the Regents of the University of
Galifornin; the regents may file and serve a demand for a
written undertaldng on the part of each plaintiff as seeurity
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for the allowable eests whieh may be awarded against sueh
plaintift The undertaldng shall be in the ameunt of ene
hundred dellars ($100) for the plaintiff or in the ease of
multiple plaintiffs in the armount of twe hundred dellars
$200); or sueh greater sum as the eourt shall fix upen goed
eause shewn; with at least two suffieient sureles; to be
undestalang within 20 days after serviee of a demand
therefor; his aetion shall be dismissed:

by ¥ judgment is rendered for the regents in any aetion
against i; allowable eosts ineurred by the regents in the
acton shell be awarded against the plaintiffs:

{e) This seetion does net apply to an actHon eommeneed
in & small elaims eourt:

Comment. Section 92650 has been repealed. This section did
not meet the constitutional standards enunciated in Beaudreau
v. Superior Court, 14 Cal.3d 448, 535 P.2d 713, 121 Cal. Rptr. 585
(1975), which held unconstitutional Government Code Sections

947 and 951, the cost bond provisions of the California Tort
Claims Act.

Actions Against Public Entities

Government Code § 947 (repealed)

SEC. 7. Section 947 of the Government Code is
repealed.

947 {a)y At any time after the filing of the complaint in
any action against a publie entity; the publie entity may file
and serve e demnand for & writien underteking on the part

may be awarded against sueh plaintiff: The undertaldng
shall be in the ameount of one hundred dellars ($100) for
eaeh pleintiff or in the ease of multiple plaintiffs in the
amount of twe hundred dolars ($200); or sueh greater sum
astheeeu&shaﬂﬁ*upengeede&useshewn-mﬁhatleast

serviee of a demand therefor; his action shall be dismissed:
{b) Fhis scetion dees not apply to an action commeneed
in & smell elaims eourt:
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Comment. Section 947 has been repealed. This section was
held unconstitutional in Beaudreau v. Superior Court, 14 Cal.3d
448, 460-65, 535 P.2d 713, 720-24, 121 Cal. Rptr. 585, 592-96 (1975).

Actions Against Public Employees

Government Code § 951 (repealed)

SEC. 8. Section 951 of the Government Code is
repealed.

951 {a)r At any time after the filing of the complaint in
any acton & publie empleyee or former publie empleyee;
if a publie entity undertakes to previde for the defense of
the aeton; the attorney for the publie employee may file
and serve a demand for & written undertaling on the past
of eaech plaintiff as seeurity for the allowable eests whieh
shall be in the ameunt of ene hundred dolars ($100); er
such greater sum a3 the eourt shall fix upen goed eause
shewn; with at least two suffieient sureties; to be
by%heeeuft—U-nlesstheplam-&Eﬁ-lessueh
mthm%d&yse&ersemeeef%hedemaﬁdthefefer-hw
aetion shell be dismissed-

b) This seetion does not apply to an aetion eommeneed
in a small elaims eourt:

Comment. Section 951 has been repealed. This section was

held unconstitutional in Beaudreau v. Superior Court, 14 Cal.3d
448, 460-65, 535 P.2d 713, 724, 121 Cal. Rptr. 585, 596 (1975).

Actions Against Members of Militia

Military & Veterans Code § 393 (amended)

SEC. 9. Section 393 of the Military and Veterans Code
is amended to read:

393. (a) When Inan action or proceeding of any nature
is commenced in any court against an active member of the
militia in active service in pursuance of an order of the
President of the United States as a result of a state
emergency for an act done by such member in kis an official
capacity in the discharge of duty, or an alleged omission by
him to do an act which it was his the member’s duty to
perform, or against any person acting under the authority
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or order of an officer ; or by virtue of a warrant issued by
him an officer pursuant to law; the defendant may require
the persen instituting or preseeuting the aetien oF
proececeding to file seeurity in an amount of not less than ene
hundred doHars ($100); to be fixed by the eourt; for the
payment of eosts that may be awarded to the defendant
therein: law:

(1) The defendant in all cases may make a general denial
and give special matter in evidence.

(2) A defendant in whose favor a final judgment is
rendered in any such action or proceeding shall recover
treble costs.

(b) The Attorney General shall defend such active
member or person where the action or proceeding is civil.
The senior judge advocate on the state staff or one of the
judge advocates shall defend such active member or person
where the action or proceeding is criminal, and the
Adjutant General shall designate the senior judge advocate
on the state staff, or one of the judge advocates, to defend
such active member or person.

(c¢) In the event such active member or person is not
indemnified by the federal government, Section 825 of the
Government Code shall apply to such active member or
person.

Comment. The provision permitting the defendant to
require the plaintiff to provide security for costs has been deleted
from Section 393 because it was in conflict with the constitutional
standards enunciated in Beaudreau v. Superior Court, 14 Cal.3d
448, 535 P.2d 713, 121 Cal. Rptr. 585 (1975), which held
unconstitutional Government Code Sections 947 and 951, the cost
bond provisions of the California Tort Claims Act.
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[Out of print—copies of pamphlets (listed below) available]
1955 Annual Report
1956 Annual Report
1957 Annual Report
Recommendation and Study Relating to:
The Maximum Period of Confinement in a County Jail
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Notice of Application for Attorney’s Fees and Costs in Domestic Relations
Actions

Taking Instructions to the Jury Room

The Dead Man Statute

Rights of Surviving Spouse in Property Acquired by Decedent While
Domiciled Elsewhere

The Marital “For and Against” Testimonial Privilege

Suspension of the Absolute Power of Alienation

Elimination of Obsolete Provisions in Penal Code Sections 1377 and 1378

Judicial Notice of the Law of Foreign Countries

Choice of Law Governing Survival of Actions

The Effective Date of an Order Ruling on a Motion for New Trial

Retention of Venue for Convenience of Witnesses

Bringing New Parties into Civil Actions

VOLUME 2 (1959)

1958 Annual Report
1959 Annual Report

Recommendation and Study Relating to:

The Presentation of Claims Against Public Entities
The Right of Nonresident Aliens to Inherit
Mortgages to Secure Future Advances

"~ The Doctrine of Worthier Title

Overlapping Provisions of Penal and Vehicle Codes Relating to Taking of
Vehicles and Drunk Driving

Time Within Which Motion for New Trial May Be Made

Notice to Shareholders of Sale of Corporate Assets

VOLUME 3 (1961)
[Out of print—copies of pamphlets (listed below) available]

1960 Annual Report
1961 Annual Report

Recommendation and Study Relating to:

Evidence in Eminent Domain Proceedings

Taking Possession and Passage of Title in Eminent Domain Proceedings

The Reimbursement for Moving Expenses When Property is Acquired for
Public Use

Rescission of Contracts

The Right to Counsel and the Separation of the Delinquent From the
Nondelinquent Minor in Juvenile Court Proceedings

Survival of Actions

Arbitration

The Presentation of Claims Against Public Officers and Employees

Inter Vivos Marital Property Rights in Property Acquired While
Domiciled Elsewhere

Notice of Alibi in Criminal Actions
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VOLUME 4 (1963)
1962 Annual Report
1963 Annual Report
1964 Annual Report
Recommendation and Study Relating to Condemnation Law and Procedure:
Number 4—Discovery in Eminent Domain Proceedings [The first three
pamphlets (unnumbered) in Volume 3 also deal with the
subject of condemnation law and procedure.]
Recommendations Relating to Sovereign Immunity:
Number 1—Tort Liability of Public Entities and Public Employees
Number 2—Claims, Actions and Judgments Against Public Entities and
Public Employees
Number 3—Insurance Coverage for Public Entities and Public
Employees
Number 4—Defense of Public Employees
Number 5—Liability of Public Entities for Ownership and Operation of
Motor Vehicles _
Number 6—Workmen’s Compensation Benefits for Persons Assisting
Law Enforcement or Fire Control Officers
Number 7—-Amendments and Repeals of Inconsistent Special Statutes
[out of print] _
Tentative Recommendation and A Study Relating to the Uniform Rules of
Evidence (Article VIII. Hearsay Evidence)

VOLUME 5 (1963)

[Out of print—copies of pamphlet (listed below) available]
A Study Relating to Sovereign Immunity

VOLUME 6 (1964)

[Out of print—copies of pamphlets (listed below) available]
Tentative Recommendations and Studies Relating to the Uniform Rules of
Evidence: . -
Article I (General Provisions)
Article I (Judicial Notice) ’
Burden of Producing Evidence, Burden of Proof, and Presumptions
(replacing URE Article III)
Article IV (Witnesses)
Article V. (Privileges)
Article VI  (Extrinsic Policies Affecting Admissibility)
Article VII (Expert and Other Opinion Testimony)
Article VIII (Hearsay Evidence) [same as publication in Volume 4]
Article IX  (Authentication and Content of Writings)
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VOLUME 7 (1965)

1965 Annual Report

1966 Annual Report

Evidence Code with Official Comments [out of print]

Recommendation Proposing an Evidence Code [out of print]

Recommendation Relating to Sovereign Immunity: Number 8—Revisions of
the Governmental Liability Act: Liability of Public Entities for
Ownership and Operation of Motor Vehicles; Claims and Actions Against
Public Entities and Public Employees

VOLUME 8 (1967)

Annual Report (December 1966) includes the following recommendation:
Discovery in Eminent Domain Proceedings
Annual Report (December 1967) includes following recommendations:
Recovery of Condemnee’s Expenses on Abandonment of an Eminent
Domain Proceeding
Improvements Made in Good Faith Upon Land Owned by Another
Damages for Personal Injuries to a Married Person as Separate or
Community Property
Service of Process on Unincorporated Associations
Recommendation and Study Relating to:
Whether Damages for Personal Injury to a Married Person Should Be
Separate or Community Property
Vehicle Code Section 17150 and Related Sections
Additur
Abandonment or Termination of a Lease
The Good Faith Improver of Land Owned by Another
Suit By or Against An Unincorporated Association
Recommendation Relating to the Evidence Code:
Number 1—Evidence Code Revisions
Number 2—Agricultural Code Revisions
Number 3—Commercial Code Revisions
Recommendation Relating to Escheat
Tentative Recommendation and A Study Relating to Condemnation Law and
Procedure: Number 1—Possession Prior to Final Judgment and
Related Problems

VOLUME 9 (1969)

Annual Report (December 1968) includes following recommendations:
Recommendation Relating to Sovereign Immunity: Number 9—Statute
of Limitations in Actions Against Public Entities and Public
Employees
Recommendation Relating to Additur and Remittitur
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Recommendation Relating to Fictitious Business Names
Annual Report (December 1969) includes following recommendations:
Recommendation Relating to Quasi-Community Property
Recommendation Relating to Arbitration of Just Compensation
Recommendation Relating to the Evidence Code: Number 5—Revisions
of the Evidence Code
Recommendation Relating to Real Property Leases
Proposed Legislation Relating to Statute of Limitations in Actions Against
Public Entities and Public Employees
Recommendation and Study Relating to:
Mutuality of Remedies in Suits for Specific Performance
Powers of Appointment
Fictitious Business Names
Representations as to the Credit of Third Persons and the Statute of
Frauds
The “Vesting” of Interests Under the Rule Against Perpetuities
Recommendation Relating to:
Real Property Leases
The Evidence Code: Number 4—Revision of the Privileges Article
Sovereign Immunity: Number 10—Revisions of the Governmental
Liability Act

VOLUME 10 (1971)

Annual Report (December 1970) includes the following recommendation:
Recommendation Relating to Inverse Condemnation: Insurance
Coverage
Annual Report (December 1971) includes the following recommendation:
Recommendation Relating to Attachment, Garnishment, and
Exemptions From Execution: Discharge From Employment
California Inverse Condemnation Law [out of print]
Recommendation and Study Relating to Counterclaims and
Cross-Complaints, Joinder of Causes of Action, and Related Pgovisions
Recommendation Relating to Attachment, Garnishment, and Exemptions
From Execution: Employees’ Earnings Protection Law [out of print]

VOLUME 11 (1973)

Annual Report (December 1972)
Annual Report (December 1973) includes the following recommendations:

Evidence Code Section 999—The “Criminal Conduct” Exception to the

Physician-Patient Privilege

Erroneously Ordered Disclosure of Privileged Information
Recommendation and Study Relating to:

Civil Arrest
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Inheritance Rights of Nonresident Aliens
Liquidated Damages

Recommendation Relating to:
Wage Garnishment and Related Matters
The Claim and Delivery Statute
Unclaimed Property
Enforcement of Sister State Money Judgments
Prejudgment Attachment
Landlord-Tenant Relations

Tentative Recommendation Relating to:
Prejudgment Attachment

VOLUME 12 (1974)

Annual Report (December 1974) includes following recommendations:
Payment of Judgments Against Local Public Entities
View by Trier of Fact in a Civil Case
The Good Cause Exception to the Physician-Patient Privilege
Escheat of Amounts Payable on Travelers Checks, Money Orders, and

Similar Instruments

Recommendation Proposing the Eminent Domain Law

Recommendation Relating to Condemnation Law and Procedure:
Conforming Changes in Improvement Acts

Recommendation Relating to Wage Garnishment Exemptions

Tentative Recommendations Relating to Condemnation Law and Procedure:
The Eminent Domain Law
Condemnation Authority of State Agencies
Conforming Changes in Special District Statutes

VOLUME 13 (1976)

Annual Report (December 1975) includes following recommendations:
Admissibility of Copies of Business Records in Evidence
Turnover Orders Under the Claim and Delivery Law
Relocation Assistance by Private Condemnors
Condemnation for Byroads and Utility Easements
Transfer of Out-of-State Trusts to California
Admissibility of Duplicates in Evidence
Oral Modification of Contracts
Liquidated Damages
Annual Report (December 1976) includes following recommendations:
Service of Process on Unincorporated Associations
Sister State Money Judgments
Damages in Action for Breach of Lease
Wage Garnishment
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Liquidated Damages
Selected Legislation Relating to Creditors’ Remedies [out of print]
Eminent Domain Law with Conforming Changes in Codified Sections and
Official Comments [out of print]
Recommendation and Study Relating to Oral Modification of Written
Contracts
Recommendation Relating to:
Partition of Real and Personal Property
Wage Garnishment Procedure
Revision of the Attachment Law
Undertakings for Costs
Nonprofit Corporation Law

VOLUME 14 (1978)

[Volume expected to be available in December 1979]
Annual Report (December 1977) includes following recommendations:
Use of Keepers Pursuant to Writs of Execution (March 1977)
Attachment Law—Effect of Bankruptcy Proceedings; Effect of General
Assignments for Benefit of Creditors (April 1977)
Review of Resolution of Necessity by Writ of Mandate (September 1977)
Use of Court Commissioners Under the Attachment Law (October 1977)
Evidence of Market Value of Property (October 1977)
Psychotherapist-Patient Privilege (October 1977)
Parol Evidence Rule (November 1977)
Annual Report (December 1978) includes following recommendations:
Technical Revisions in the Attachment Law: Unlawful Detainer
Proceedings; Bond for Levy on Joint Deposit Account or Safe Deposit
Box; Definition of “Chose in Action” (February 1978)
Ad Valorem Property Taxes in Eminent Domain Proceedings
(September 1978)
Security for Costs (October 1978)
Recommendation Relating to  Guardianship-Conservatorship Law
(November 1978)

-

(352-500 blank)

F 7 - \pasition by
CALIFORNIA OFFICE OF STATE PRINTING

T7062—604 1-78 LDA




