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Governor of California and
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The California Law Revision Commission was directed by
Resolution Chapter 202 of the Statutes of 1957 to make a study
to determine whether the law relating to attachment, garnish-
ment, and property exempt from execution should be revised.
The scope of this study was expanded by Resolution Chapter 27
of the Statutes of 1972 to cover additional aspects of the law
relating to creditors’ remedies. This recommendation deals
with one aspect of the creditors’ remedies study—wage garnish-
ment and related matters.

The Commission submitted a recommendation relating to
wage garnishment procedure and related matters to the 1972
Legislature. See Recommendation Relating to Attachment,
Garnishment, and Exemptions From FExecution: Employees’
FEarnings Protection Law, 10 CAL. L. REVISION COMM'N RE-
PORTS 701 (1971). The recommended legislation—Senate Bill
88 of the 1972 Regular Session—was not enacted; upon recom-
mendation of the Senate Judiciary Committee, the bill was re-
referred to the Senate Committee on Rules to be assigned to a
proper committee for interim study.

In preparing this new recommendation, the Commission has
considered objections made to its earlier recommendation and
suggestions received from the federal authorities that adminis-
ter the wage garnishment restrictions of the federal Consumer
Credit Protection Act of 1968.

Respectfully submitted,

JoHN D. MILLER
Chairman
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RECOMMENDATION OF THE
CALIFORNIA LAW REVISION
COMMISSION

relating to

WAGE GARNISHMENT AND
RELATED MATTERS

The past several years have witnessed increasingly critical
review of the process of wage garnishment ! leading to signifi-
cant judicial 2 and legislative ® activity—both federal and state
—in this area. The primary objective of the measures recently
enacted at the state and federal levels has been to secure ade-
quate protection for the wage earner’s day-to-day income
through restrictions on the amount of earnings that can be with-
held pursuant to a wage garnishment. In addition, California has
enacted legislation modifying its archaic multiple levy wage
garnishment procedure.

However, both the rapid pace of recent events and the in-
volvement of different branches and levels of government have
produced conflict and uncertainty. In addition, serious defects
remain in the California wage garnishment procedure, and the
restrictions on the amounts that may be garnished do not ade-
quately protect low income wage earners. .

This recommendation reviews the area of wage garnishment
and related matters and proposes solutions to the problems
revealed.

! In California alone, see, e.g, Brunn, Wage Garnishment in California—A Study and
Recommendations, 53 CAL.L. REv. 1214 (1965); Western Center on Law and Pov-
erty, Wage Garnishment—Impact and Extent in Los Angeles County (1968).

2 See, e.g., Sniadach v. Family Finance Corp., 395 U.S. 337 (1969); McCallop v. Carberry,
1 Cal.3d 903, 464 P.2d 122, 83 Cal. Rptr. 666 (1970).

3 See, e.g,, Consumer Credit Protection Act of 1968 (§§ 301-307), 15 U.S.C. §§ 1671-1677;
Cal. Stats. 1970, Ch. 1523; Cal. Stats. 1971, Chs. 1607, 1684; Cal. Stats. 1972, Chs. 43,
649.

4 The California Law Revision Commission is actively engaged in a general review of
the California statutes relating to the entire field of creditors’ remedies. This recom-
mendation deals with only one aspect of the overall study.

The Commission submitted a recommendation on wage garnishment and related
matters to the 1972 Legislature. See Recommendation Relating to Attachment,
Garnishment, and Exemptions From Execution: Employees’ Earnings Protection
Law, 10 CAL. L. REVISION COMM’N REPORTS 701 (1971). Senate Bill 88 was intro-

30162 130



110 CALIFORNIA LAW REVISION COMMISSION

MODERNIZATION OF CALIFORNIA WAGE
GARNISHMENT PROCEDURE

Uniform Wage Garnishment Procedure

Under existing law, there are four different procedures
whereby the earnings of an employee may be garnished:

(1) Inthe ordinary case, the judgment creditor obtains a writ
of execution and a public officer executes the levy by personal
service on the employer.®

(2) Numerous statutory provisions permit mail service of or-
ders to withhold an employee’s earnings to secure payment of
a delinquent state tax liability.®

(3) An order for support of a minor child may be enforced
by a court order which, when served on the employer, operates
as a continuing assignment of future wages.”

(4) The earnings of a public employee may be garnished by
filing an abstract or transcript of judgment with the employing
public entity.®

For these four procedures, the Commission recommends the
substitution of one uniform procedure enabling the judgment
creditor to obtain and serve upon the employer an earnings
withholding order. The details of this uniform scheme are de-
scribed below.

Continuing Levy

Code of Civil Procedure Section 682.3 provides that the levy
of a writ of execution upon the earnings of a debtor imposes a
continuing duty on the debtor’s employer for a specified period
to withhold and pay over the required amounts to the levying
officer. This continuing levy procedure, as presently enacted,
has significant problems.

The major drawback of the continuing levy is that it gives a
preferred position to the creditor who first resorts to legal

duced at the 1972 Regular Session to effectuate this recommendation. The bill was
not enacted. Upon recommendation of the Senate Judiciary Committee, the bill
was re-referred to the Senate Committee on Rules to be assigned to a proper
committee for interim study.

5 CopE CIv. PROC. § 681 et seq.

¢ For a listing, see notes 3941 infra.

7 CiviL CoDE § 4701 (order that employer pay withheld earnings to county clerk,
probation officer, or other court or county officer). See also PENAL CODE § 270h
(order issued in connection with criminal nonsupport proceeding).

8 CopE Civ. Proc. § 710.
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process to enforce his claim.® If the levy is given effect indefi-
nitely, the debt is large, and the debtor’s earnings modest,
subsequent creditors may be postponed for substantial periods
of time. Some compromise between multiple levies and an unli-
mited continuing levy is necessary. Section 682.3 provides a
basic 90-day period; however, subsequent creditors are given no
priority when a prior levy expires. The prior creditor knows
precisely when his prior levy will expire and accordingly when
the next levy must be served to renew his priority. Thus, Section
682.3 may, in practice, be used to secure an unlimited prefer-
ence.

A significant oversight in the legislation providing for the
continuing levy was its failure to make the procedure applicable
to garnishment of earnings of public employees. In the case of
a public employee, the creditor can garnish only amounts owing
to the employee at the time the abstract or transcript of judg-
ment is served on the public entity.!® Typically, therefore, to
satisfy his judgment, the creditor is required to levy on wages
anumber of times. Such multiple levies impose an unreasonable
cost and nuisance burden on debtors, creditors, public entities,
and the courts.

Hardships on employers are also caused by the existing con-
tinuing levy scheme. The employer must withhold on earnings
due at the time of service of the order. In the case of a large
business, this can create serious problems of compliance. More-
over, the employer must pay amounts withheld over to the
levying officer each time earnings are withheld, requiring nu-
merous bookkeeping transactions for what are frequently small
amounts.

The Commission recommends that a levy on the earnings of

® The statement in the text assumes that the first creditor to levy thereby achieves a
priority over other creditors. Section 682.3 fails to deal with the question of priority
of creditors. Subdivision (d) of Section 690.6, however, provides that “the court
shall determine the priority and division of payment among all of the creditors of
a debtor who have levied an execution upon nonexempt earnings upon such basis
as is just and equitable.” This latter provision may be interpreted to simply mean
“first in time, first in right.” On the other hand, if subdivision (d) requires appor-
tionment between each of several creditors who have served a continuing levy, it
could impose intolerable administrative burdens on both the judicial system and
employers subject to levy. The Commission recommends that the statute make
clear that an earnings withholding order in effect precludes subsequent garnish-
ments during its term of effectiveness except in the case of support or tax orders.
See discussion in the text, infra, under “Orders for Support or for the Collection of
State Taxes.”

12 CoDE Ci1v. PROC. § 710. Section 710 makes clear that the public employee is entitled
to the benefit of state and federal restrictions on the amount of earnings that can
be garnished.

36162 180



112 CALIFORNIA LAW REVISION COMMISSION

any employee, public or private, be made pursuant to an earn-
ings withholding order and that an order generally be in effect
for no longer than 120 days,'! at the end of which time the
creditor who secured the order would be precluded for a short
period (10 days) from serving on the same employer another
order based on the same debt. This moratorium period would
permit another creditor to intervene with an order based on his
debt, which order would then continue in effect for a 120-day
period. Likewise, the employer should not be required to with-
hold earnings for any pay period that ends before the expiration
of five days from the date of service of the order, thus easing the
problems of compliance and computation. The Commission also
recommends that the employer be permitted to pay over
monthly any amounts withheld rather than at the time of each
withholding. Written instructions and forms should be provided
to the employer so that the operation of the continuing levy
procedure will be clear.

Service by Mail

California law presently requires that writs of execution be
levied by a sheriff, constable, or marshal.!? However, the use
of the sheriff or marshal as a high-priced messenger when a
creditor is attempting to reach an asset like earnings is generally
an extravagant waste of time and money.!® The United States
Postal Service can perform the same task for a very modest cost.
It is in the interest of creditors (who must advance the costs of
personal service), debtors (who must ultimately bear the costs
of personal service), and the public generally ' that the func-
tion of service be performed in the most efficient and economi-
cal manner.

Experience demonstrates that personal service is not a neces-
sary element in wage garnishment procedure. Representatives

! The period of 120 days was selected because the Commission was advised it would
be adequate to permit complete satisfaction of the majority of consumer debts. The
120-day rule should not apply to orders for support or for the collection of taxes.
Such orders should, until satisfied, have a continuing priority over all other obliga-
tions. See discussion in the text, infra, under “Orders for Support or for the Collec-
tion of State Taxes.”

12 CopE C1v. PROC. §§ 682, 687.

13 The fees charged by the levying officer may include a fee ($5) for service of the writ
(GovT. CODE § 26722), an additional collection fee (not less than $1) (GovT. CODE
§26739), and charges for mileage one-way at 70 cents a mile (GovT. CODE § 26746).

14 Despite the fact that the sheriffs and marshals charge a fee for each levy made, it has
been estimated that the county—its taxpayers—pays 30 to 50 percent of the ex-
penses of collection. Brunn, supra note 1, at 1222.

16219
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of the Franchise Tax Board report that no significant problems
have resulted from the use of mail service for orders to withhold
earnings for delinquent state taxes. Furthermore, the proce-
dure that permits a creditor to garnish earnings of a public
employee by filing an abstract or transcript of the judgment
with the public entity appears to have worked well even though
the filing is by the creditor as distinguished from personal serv-
ice by a sheriff, marshal, or constable. The law provides ade-
quate remedies—such as citation for contempt and liability for
abuse of process—to protect against any possible abuse of the
mail levy procedure.

For these reasons, the Commission recommends that service
by mail of the various applications, notices, and orders required
under the wage garnishment statute be authorized and that
recovery of the cost of personal service be permitted only
where mail service has been refused.

Employer’s Service Charge

The continuing levy procedure should substantially reduce
the collection burdens imposed on employers.!* To alleviate
these burdens further, the Commission recommends that an
employer be authorized to deduct a one-dollar service charge
from the debtor’s earnings each time that the employer is re-
quired to withhold on behalf of the creditor pursuant to a with-
holding order.

Ex Parte Application; Judicial Review

Assuming that adequate limitations on the amount which
may be garnished are provided automatically,!® the Commis-
sion recommends that the levy procedure continue to be initiat-
ed by the creditor upon ex parte application. Provisions for
notice and a preliminary judicial hearing in all cases would
make the procedure unnecessarily complicated and expensive
for all parties. Although the order requiring withholding of
earnings should be issued ex parte, provision should be made for

15 It has been estimated that, in 1968, employers in Los Angeles County alone expended
nearly two million dollars to process wage garnishments—or almost $20 per pay-
check garnished. See Western Center on Law & Poverty, supra note 1, at 7. Present
law provides virtually no relief to the employer from his burden. See CiviL. CODE
§ 4701 (employer authorized to deduct the one-dollar service charge for each
payment made pursuant to child support order); CODE Civ. PROC. §710 (authorizes
public employer to deduct $2.50 service charge where required to comply with levy
made pursuant to that section).

16 See the text, infra, under “Postjudgment Restrictions on Wage Garnishment.”

2S5
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an expeditious judicial hearing as to whether the debtor is enti-
tled to an exemption of all or a portion of his earnings on the
grounds of hardship !7 or whether the order should be modified
or terminated for some other reason. The debtor should be
given adequate notice of his right to such a hearing.

PREJUDGMENT RESTRICTIONS ON WAGE
GARNISHMENT

In June 1969, the United States Supreme Court in Sniadach v.
Family Finance Corp.'® held that the prejudgment garnish-
ment of wages under a Wisconsin statute constituted a taking
of property in violation of the due process requirements of the
Fourteenth Amendment to the United States Constitution. Six
months later, the California Supreme Court, relying on Snia-
dach, held in McCallop v. Carberry'® that California’s then
existing prejudgment wage garnishment procedure also con-
stituted a taking of property in violation of procedural due proc-
ess. In an attempt to conform to the relatively narrow holdings
in these cases, Section 690.6 of the California Code of Civil
Procedure was amended in 1970 to exempt from levy of attach-
ment “all earnings” of the debtor derived from his personal
services.2’ More recent decisions of the California Supreme
Court have placed substantial constitutional limitations on pre-
judgment attachment procedures generally.2! Regardless of
what revisions in these procedures are made to satisfy these
limitations, the Commission recommends that the complete
and autormatic exemption of earnings from garnishment pursu-
ant to prejudgment attachment procedures be retained.

POSTJUDGMENT RESTRICTIONS ON WAGE
GARNISHMENT

Introduction

At the same time that prejudgment garnishment of wages
received the scrutiny of the courts, wage garnishment generally

!7 See the text, infra, under “Hardship Exemption.”

18395 U.S. 337 (1969).

191 Cal.3d 903, 464 P.2d 122, 83 Cal. Rptr. 666 (1970).

20 Cal. Stats. 1970, Ch. 1523, § 19 (emphasis added).

21 See, e.g., Randone v. Appellate Department, 5 Cal.3d 536, 488 P.2d 13, 96 Cal. Rptr.
709 (1971).

44182 0
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—including garnishment under postjudgment levy of execution
—was the subject of congressional action. Title III 22 was incor-
porated into the federal Consumer Credit Protection Act of
1968 to restrict the “garnishment” 22 of “earnings” 24 of a debtor
to certain limited amounts 2°—basically 25 percent of “disposa-
ble earnings.” 26 These restrictions were made applicable na-
tionwide, effective July 1, 1970.27
Subdivision (a) of Section 303 of the federal act provides, in
part: 28
(a) . . . [Tlhe maximum part of the aggregate disposable
earnings of an individual for any workweek which is subject-
ed to garnishment may not exceed
(1) 25 per centum of his disposable earnings for that week,
or
(2) The amount by which his disposable earnings for that
week exceed thirty times the Federal minimum hourly wage
prescribed by section 6(a) (1) of the Fair Labor Standards Act
of 1938 in effect at the time the earnings are payable [current-
ly $1.60]
whichever is less.

This means that, if an individual’s disposable earnings for a
workweek are $48 or less, his earnings may not be garnished in
any amount. If his earnings are between $48 and $64, the entire
amount above $48 may be garnished. Above $64, the 25-percent

2215 U.S.C. §§ 1671-1677.

23 Subdivision (c) of Section 302 of the act (15 U.S.C. § 1672(c)) provides:

(c) The term “garnishment” means any legal or equitable procedure through
which the earnings of any individual are required to be withheld for payment of
any debt.

24 Subdivision (a) of Section 302 of the act (15 U.S.C. § 1672(a)) provides:

(a) The term “earnings” means compensation paid or payable for personal
services, whether denominated as wages, salary, commission, bonus, or other-
wise, and includes periodic payments pursuant to a pension or retirement pro-
gram.

25 See Consumer Credit Protection Act of 1968 (§ 303(a), 15 U.S.C. § 1673(a)).

26 Subdivision (b) of Section 302 of the act (15 U.S.C. § 1672(b)) provides:

(b) The term “disposable earnings” means that part of the earnings of any
individual remaining after the deduction from the earnings of any amounts
required by law to be withheld.

27 The federal act specifically provides that “no court of . . . any State may make,
execute or enforce any order or process in violation of this section.” 15 U.S.C. §
1673 (c). Hence, the conformity of a state law may be challenged in either a state
or a federal court if the state enforces a garnishment statute that fails to conform
to the federal minimum requirements. To provide some measure of uniformity, the
California Legislature amended subdivision (b) of Section 690.6 of the Code of Civil
Procedure to exempt from levy of execution such portion of a debtor’s earnings “as
is allowed by statute of the United States.” Cal. Stats. 1970, Ch. 1523, §19.

2815 US.C. § 1673(a).
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rule applies. Where debtors in low income brackets are con-
cerned, the protection afforded by the federal law seems inade-
quate to permit even a subsistence level of existence for a
debtor and his family faced with the high living costs prevailing
in California.

To this deficiency in the federal law must be added the dif-
ficulty of determining what constitutes “disposable earnings.”
The federal law defines “disposable earnings” as those earnings
remaining “after the deduction . . . of any amounts required
by law to be withheld.” 2? The latter amounts include amounts
withheld for federal and state income taxes, federal social secu-
rity, state disability insurance, and contributions to public
retirement funds. Less clear is the treatment of wage assign-
ments. Amounts apparently not deductible include deductions
for union dues and for private health and retirement plans. The
ambiguities that exist can impose a difficult burden on the em-
ployer who must determine what part of his employee’s earn-
ings are subject to garnishment.

Even where the disposable earnings test can be clearly ap-
plied, the results achieved can be disturbing. For example,
amounts withheld for income tax purposes are clearly deducti-
ble in determining ‘“disposable earnings.” Presumably, this
would permit a debtor who does not choose to claim all his
exemptions to shield a certain amount of his earnings from his
creditors. On the other hand, a debtor claiming a greater num-
ber of exemptions will have less withheld and, therefore, more
subject to garnishment. Thus, a debtor with a large family and
greater needs may have more earnings garnished than a single
debtor with the same gross income but with more limited
needs.

Recommendations

To alleviate the problems outlined above, the Commission
makes the following recommendations.

Basic Restrictions; Withholding Tables

The amount of a debtor’s earnings subject to withholding by
the employer under a wage garnishment should be limited by
statute. The statute should prescribe a formula under which
definite amounts would be deducted for federal and state in-
come taxes, social security, and state disability insurance. Simi-
lar deductions are made under federal law; however, these

29 15 U.S.C. §1672(b).
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deductions are based on the actual deductions taken from the
wages of the particular debtor. Under the formula proposed, the
deductions for federal and state income taxes would be based
on the amount that would be withheld from the gross earnings
of a single person who claims one tax exemption.

In addition to the deductions listed above, an additional de-
duction—based on the federal minimum hourly wage—should
be allowed in determining the amount of a debtor’s earnings
which are subject to garnishment. This additional deduction for
any workweek would equal 30 times the federal minimum hour-
ly wage. After making these deductions, 25 percent of the earn-
ings remaining (iZe., the debtor’s “nonexempt earnings”)
should be subject to withholding under an earnings withholding
order.3°

Fixing the deductions in the manner stated permits the
preparation of withholding tables prescribing the maximum
amount of earnings that may be withheld from a given amount
of gross earnings. An employer would not need to make compu-
tations but would merely refer to the tables to determine the
amount he is required to withhold under an earnings withhold-
ing order. For further assistance to the employer, the Judicial
Council should be required to prepare withholding tables for
weekly, monthly, and other common pay periods. A creditor
serving an earnings withholding order should be required to
accompany the order with a copy of these tables.?!

Table 1 (page 118) indicates the approximate amount that
would be withheld under the proposed statute as compared to
the approximate amounts that would be withheld under exist-
ing California law (and the federal Consumer Credit Protection
Act).

Table 2 (page 119) demonstrates that a major benefit of the
Commission’s proposals is to permit a low income debtor to
retain a greater portion of his earnings than is permitted under
existing law, thereby virtually eliminating his need to claim an
exemption based on hardship for a greater amount of his earn-
ings. This will not only protect an unsophisticated debtor unable
to follow the procedures necessary to exempt additional earn-
ings, but it will also avoid burdening the courts with claims of
exemption. Because the amount of earnings withheld for the
creditor is the same for all debtors with the same gross income,

30 In order that the employer will not be required to withhold less than $10, the 25-
percent rule should be qualified as follows: Where the nonexempt earnings for any
workweek are less than $20, nothing should be withheld; if the nonexempt earnings
for the workweek are $20 or more, $10 plus 25 percent of the nonexempt earnings
in excess of $20 should be withheld.

31 The Judicial Council should be authorized to dispense with this requirement in cases
where the employer already has this information.
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Table 1. Withholding Comparison Table

Deductions have been made for federal and state income tax withholding, social
security, and state disability insurance. No deduction has been made for contributions
to public retirement systems. The state income tax deduction is based on withholding
tables for 1972. The federal social security tax is computed at a rate of 5.5% on the first
$10,800 of annual gross earnings. The state disability insurance rate is 1% on the first
$7,400 of annual gross earnings. The amounts shown as disposable earnings in this table
are based on a full deduction for social security and disability insurance respectively
even though, under present law, in the higher earnings brackets this amount would not
be deducted during the entire year. The amounts to be withheld are computed using
a $1.60 minimum wage. The one-dollar service charge, which an employer would be
entitled to make for each payment under the Commission’s proposed legislation, is in
addition to the amount listed in the table. (“CCPA” = Consumer Credit Protection Act
of 1968.)

EXISTING LAW
PROPOSED)
MARRIED + 2 MARRIED + 6 STATUTE
GROSS EARNINGS SINGLE PERSON CHILDREN CHILDREN

(weekly/annual) | (claiming 0 exemptions)| (claiming 4 exemptions)\ (claiming 8 exemptions)

Amount Amount Amount
Disposable | withheld | Disposable | withheld | Disposable| withheld | Amount
earnings (CCPA) earnings | (CCPA) earnings (CCPA) withheld

$60/3,120 |$47.50 - ($56.10 | $8.10{$56.10 | $8.10 -
70/3,640 | 54.85 | $6.85| 65.05 | 16.26 | 65.45 | 16.36 -
80/4,160 | 61.90 | 13.90| 73.00 | 18.25 | 74.80 | 18.70 -
83/4,316 | 64.31 [16.08] 75.51 | 18.88| 77.61 | 19.40 -
84/4,368 | 64.84 |16.21 | 76.24 | 19.06 | 78.54 | 19.64 $10.00

90/4,680 | 68.95 | 17.24 | 80.95 | 20.24 | 84.15 | 21.04 | 11.00
100/5,200 | 75.60 | 18.90 | 88.60 | 22.15 | 93.50 | 23.38 | 13.00
110/5,720 | 82.55 | 20.64 | 96.35 | 24.09 [102.85 | 25.71 | 15.00

120/6,240 | 89.40 | 22.35|104.10 | 26.03 |112.20 | 28.05 | 16.00
135/7,020 | 99.73 | 24.93 {115.73 | 28.93 {124.63 | 31.16 | 19.00
150/7,800 [109.35 |27.34 {126.75 | 31.69 {136.15 | 34.04 | 21.00

170/8,840 [122.85 |30.71 |141.85 | 35.46 |151.65 | 37.91 | 25.00
200/10,400 |142.50 | 35.63 {164.10 | 41.03 (173.90 | 43.48 | 30.00
250/13,000 |173.15 | 43.29 {199.85 | 49.96 [210.95 | 52.74 | 37.00

300/15,600 |200.80 |50.20 [232.90 | 58.23 [246.60 | 61.65 | 44.00
400/20,800 [250.50 | 62.63 (295.40 | 73.85 (310.80 | 77.70 | 57.00
600/31,200 {349.20 | 87.30 (402.70 [100.68 |424.10 106.03 | 82.00

regardless of family size, the debtor who has claimed more than
one dependent for tax purposes will have an actual take-home
pay greater than that of a single debtor with the same gross
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earnings. The recommendation, in this way, recognizes and
accommodates the greater need of the debtor with dependents.

Table 2. Disposable Earnings After Garnishment
Table assumes that employee is under social security and state disability insurance.
If he is not, disposable earnings after garnishment would increase by about 5% for social
security and 1% for state disability insurance. Source: Table 1.

MARRIED + 2 MARRIED + 6

SINGLE PERSON CHILDREN CHILDREN

GROSS EARNINGS | (claiming 0 exemptions) (claiming 4 exemptions) (claiming 8 exemptions)
(weekly/: /)

Edsting Proposed Exsting Proposed Exsting Proposed
law statute law statute law statute
$60/3,120 $47.50 | $47.50 | $48.00 | $56.10 | $48.00 | $56.10
70/3,640 48.00 | 54.85 | 48.79 | 65.05 | 49.09 | 6545
80/4,160 48.00 | 61.90 | 5475 | 73.00| 56.10 | 74.80
83/4,316 4823 | 6431 | 56.63 | 7551 | 5821 | 77.61
84/4,368 4863 | 54.84 | 57.18| 6624 | 5890 | 68.54

90/4,680 51.71 | 5795 | 60.71 | 6995 63.11 | 73.15
100/5,200 56.70 | 62.60 | 66.45| 75.60 | 70.12 | 80.50
110/5,720 6191 | 6755 | 7226 8135 | 77.14 | 87.85

120/6,240 6705 | 7340 | 7807 | 88.10 | 84.15| 96.20
135/7,020 7480 | 80.73 | 86.80 | 96.73 | 93.47 | 105.63
150/7,800 82.01 | 88.35 | 95.06 | 105.75 | 102.11 | 115.15

170/8,840 | 92.14 97.85 |106.39 | 116.85 | 113.74 | 126.65
200/10,400 | 106.87 | 112.50 |123.07 | 134.10 | 130.42 | 143.90
250/13,000 | 129.86 | 136.15 |149.89 | 162.85 | 158.21 | 173.95

300/15,600 | 150.60 | 156.80 |174.67 | 188.90 | 184.95 | 202.60
400/20,800 | 187.87 | 193.50 |221.55 | 238.40 | 233.10 | 253.80
600/31,200 | 261.90 | 267.20 | 302.02 { 320.70 | 318.07 | 342.10

Hardship Exemption

In the past, California has theoretically taken a more flexible
approach to the protection of earnings than that evidenced by
the federal law. Under subdivision (c¢) of Section 690.6 of the
Code of Civil Procedure, a debtor may protect from execution:

All earnings of the debtor received for his personal services
rendered at any time within 30 days next preceding the
date of a withholding by the employer under Section 682.3,
if necessary for the use of the debtor’s family residing in this
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state and supported in whole or in part by the debtor,
unless the debts are: :
(1) Incurred by the debtor, his wife, or his family for

the common necessaries of life.
* * * * *

In actual practice, the exemption provided for earnings
necessary for the use of a debtor’s family has proved to be of
little value to the debtor. In order to obtain the exemption, the
debtor must follow the procedure outlined in Section 690.50. If
the creditor alleges that the debt was incurred for “common
necessaries,” there follows a process of affidavit, counteraffida-
vit, hearing, and possible appeal—all of which takes time, effort,
and some sophistication, and still may end with the debtor de-
nied money currently necessary for his family’s support. Per-
haps, as a result, comparatively few debtors have availed
themselves of the exemption although many more appear to be
eligible for it.32

The Commission recommends that the “common necessar-
ies” exception be eliminated, that the procedure for claiming an
exemption of an additional amount essential for support of the
debtor’s family be simplified, and that the availability of this
right be made clear to the debtor. However, in recognition of
the greater liberality provided in the basic exemption, a stricter
standard—“essential for support”—should be provided to make
clear that the exemption is only intended for use in extraordi-
nary circumstances and is not intended to shield a debtor from
his judgment creditors while maintaining other than an austere
life style. Only such additional amount as is required for the
maintenance of a basic standard of living should be exempt.
These matters should be determined by reference to a full fi-
nancial statement supplied by the debtor seeking the exemp-
tion. The creditor should be supplied with a copy of the financial
statement before the time of the hearing.

ORDERS FOR SUPPORT OR FOR THE
COLLECTION OF STATE TAXES

Introduction

Subdivision (b) of Section 303 of the federal Consumer Credit
Protection Act specifically exempts (1) “any order of any court

32 See Western Center on Law & Poverty, supra note 1, at 6, 122-123. See also Brunn,
supra note 1, at 1219.
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for the support of any person” and (2) “any debt due for any
State or Federal tax” from the restrictions imposed on the
amounts permitted to be withheld from earnings.?® The legisla-
tion recommended by the Commission recognizes the special
nature of these two types of debts.

Orders for Support

Enforcement of orders for support is accomplished in a vari-
ety of ways under existing law.24 Perhaps most commonly, com-
pliance is achieved under the threat of the exercise of the
court’s contempt power; however, execution may be levied for
unpaid, accrued amounts.?’ In addition, a court may enforce an
order for child support by ordering a parent to assign future
wages, which order operates as an assignment and binds the
employer.?® Such order remains in effect until modified or
revoked by the court. Regardless of the enforcement procedure
followed, orders for support are not generally subject to any
fixed limitations 37 and obligations for support are often accord-
ed some measure of priority over other types of debts.?®

In place of the procedures for reaching earnings through
execution or involuntary assignment, the Commission recom-
mends a general procedure for continuous withholding by em-
ployers for support. Specifically, the court should be authorized
to issue an earnings withholding order to enforce a prior order
or judgment for the support of any person, including a former
spouse of the debtor. The order should continue in effect until
terminated by the court; it should be unrestricted in amount
(although the debtor should be permitted to have the order
reduced by the amount he proves is essential for the support of
himself or his present family); and the order should be given
priority over all other earnings withholding orders. An order for
support should not, however, preclude simultaneous withhold-

33 See 15 U.S.C. § 1673(b) (1), (3).

34 See, e.g., CIVIL CODE § 4701; WELF. & INST. CODE § 11489.

35 See, e.g., Rankins v. Rankins, 52 Cal. App.2d 231, 126 P.2d 125 (1942).

36 CiviL CODE § 4701. See also PENAL CODE § 270h (assignment order for support issued
in connection with criminal proceeding for failure to support spouse or minor
children).

37 See CiviL CODE § 4701 (exemption for 50% of person’s earnings not available against
execution issued upon a judgment for support). But see WELF. & INST. CODE
§ 11489 (exemption for 50% of earnings on execution issued upon judgment in
action for aid to dependent child).

38 See, e.g., CIVIL CODE § 4701 (court ordered wage assignment has priority as against
any garnishment or other assignment unless otherwise ordered by court); CODE
C1v. ProcC. § 690.6 (earnings necessary for support of family exempt from execu-
tion).
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ing under another order if the debtor’s income is sufficiently
large to enable withholding under both.

The recommended procedure would provide an efficient and
economical method to compel persons who have support obli-
gations to keep those obligations current. At the same time, the
support obligor would be given adequate protection against
wage garnishment on an ordinary judgment. The Commission
anticipates that lawyers and the courts will recognize the bene-
fits of the procedure and that its use in marriage dissolution
cases where appropriate will make judgments for delinquent
support payments relatively rare. Dependents are often re-
quired to seek welfare benefits because support payments are
not made when due; and, when such payments are not kept
current, it is often impossible to recover the past due payments
from the support obligor.

Tax Orders

Under existing law, there are a number of procedures for the
collection of unpaid, delinquent state taxes:

(1) The tax liability can be reduced to judgment; and, sub-
ject to the various exemptions from execution, the judgment
can be collected in the same way any other judgment is collect-
ed.

(2) A warrant® which has the same effect as a writ of exe-
cution, can be issued by the taxing agency. Collection under
such a warrant also is subject to the same exemptions as a levy
of execution.*?

(3) A notice or order to withhold*' may be given by mail
to any person who has in his possession or control any credit or
other personal property or thing of value belonging to the per-
son alleged to be liable for the tax, and such person may not
dispose of the property without the consent of the taxing agency

3% Provisions that authorize issuance of such warrants are: UNEMP. INs. CODE § 1785
(unemployment compensation contributions); REv. & TaX. CODE §§ 6776 (sales
and use taxes), 7881 (vehicle fuel license tax), 9001 (use fuel tax), 10111 (motor
transportation tax), 16071 (gift tax), 18906 (personal income tax), 26191 (bank and
corporation taxes), 30341 (cigarette tax), 32365 (alcoholic beverage tax). See also
REV. & Tax. CoDE § 14321 (inheritance tax).

40 See CobDE CI1v. PRrocC. § 690.51.

! Provisions that authorize the giving of a notice to withhold are: UNEMP. INS. CODE
§ 1755 (unemployment compensation contributions); REv. & TAax. CODE §§ 6702
(sales and use taxes), 7851 (vehicle fuel license tax), 8952 (use fuel tax), 10051
(motor transportation tax), 11451 (private car tax), 16101 (gift tax), 18817 (personal
income tax), 26132 (bank and corporation taxes), 30311 (cigarette tax), 32381 (al-
coholic beverage tax).
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unless the tax is paid in full. This is a type of attachment proce-
dure. The person notified is required to make a report to the
taxing agency of the credit or other personal property being
withheld within a few days after receipt of the notice. The
personal income tax law and bank and corporation tax law con-
tain a significant additional feature: They require the person
holding the property to deliver it to the Franchise Tax Board up
to the amount of the delinquent taxes. In contrast with the
warrant procedure, there are no exemptions applicable to prop-
erty required to be withheld and delivered to the Franchise Tax
Board pursuant to these two provisions.*> Accordingly, the
board is encouraged to use this third alternative whenever it is
available. The Commission has been advised that, in some cases,
an employee’s entire paycheck has been withheld and paid over
to the Franchise Tax Board for delinquent personal income
taxes, leaving the employee with nothing from his current earn-
ings to cover the basic needs of his family.

These tax collection procedures should be integrated with