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The California Law Revision Commission was authorized by Resolution 
Chapter 224 of the Statutes of 1969 to study whether the law relating to 
joinder of causes of action and to counterclaims and cross-complaints should 
be revised. 

The Commission herewith submits its recommendation and a research 
study relating to these two topics. The study was prepared by the Com­
mission's consultant, Professor Jack H. Friedenthal of the Stanford Law 
School. It was previously published in the Stanford Law Review and is re­
published here with permission. Only the recommendation (as distinguished 
from the research study) expresses the views of the Commission. 

(501 ) 

Respectfully submitted, 

THOMAS E. STANTON, JR. 

Chairman 





CONTENTS 
Page 

RECOMMENDATION ______________________ .________________ 507 
INTRODUCTION ____________________________________________ 507 

JOINDER OF CAUSES OF ACTION _____________________________ 508 
Background ____________________________________________ 508 
The Designated Categories Approach ______________________ 508 
Other Limitations on Joinder of Causes ____________________ 509 
Recommendations ____________________________ ______ ________ 509 

Permissive joinder of causes __________________________ 509 
Mandatory joinder of causes __________________________ 510 
Separate statement of causes __________________________ 511 

JOINDER OF PARTIES ______________________________ ___________ 513 
Introduction ____________________________________________ 513 
Permissive Joinder of Plaintiffs ___________________________ 513 
Permissive Joinder of Defendants --________________________ 513 
Special Statutory Provisions for Permissive Joinder ________ 514 
Separate Trials ____________________________________________ 515 
Compulsory Joinder _______________________________________ 515 

COUNTERCLAIMS AND CROSS-COMPLAINTS ____________________ 518 
Background _____________________________________________ 518 
Recommendations ___________________________ _______ _______ 519 

CONSISTENT PROCEDURAL TREATMENT OF ORIGINAL AND CROSS-
CLAIMS ________________________________________________ 522 

SEVERANCE OR CONSOLIDATION FOR TRIAL ____________________ 523 

OPERATIVE DATE____________________________________________ 524 

MISCELLANEOUS REVISIONS _____________________ .______________ 524 

PROPOSED LEGISLATION _________________ ____________________ 525 

Civil Code 
§ 1692 (Conforming Amendment) _______________ 525 

Code of Civil Procedure 
§ 117h (Conforming Amendment) ____________ 526 
§ 117r (Conforming Amendment) ____________ 527 
§ 378_ Permissive joinder of plaintiffs ________ 527 
§ 379. Permissive joinder of defendants ________ 528 
§ 379a (Repealed) __________________________ 530 
§ 379b (Repealed) __________________________ 530 
§ 379c (Repealed) ___________________________ 530 
§ 379.5. Separate trials ________________________ 530 
§ 380 (Repealed) __________________________ 531 
§ 381 (Repealed) __________________________ 531 
§ 382 (Conforming Amendment) ____________ 531 

(50S) 



Page 
§ 383 (Repealed) __________________________ 532 
§ 384 (Repealed) __________________________ 533 
§ 389. Compulsory joinder of parties __________ 534 
§ 396 (Conforming Amendment) ____________ 540 
§ 422 (Repealed) __________________________ 541 
§ 422.10. Permissible pleadings enumerated ______ 542 
§ 422.20. Pleadings in justice courts ____________ 542 
§ 422.30. Caption for pleadings ________________ 543 
§ 422.40. Names of parties in title of action ______ 543 

§§ 425, 426, 426a, 426c, and 427 (Repealed) ______ 543 

CHAPTER 2. PLEADINGS DEMANDING RELIEF _____________ 544 
Article 1. General Provisions ______________________ 544 

§ 425.10. Content of pleading demanding relieL___ 544 
§ 425.20. Separate statement of causes __________ 544 

Article 2. Compulsory Joinder of Causes of Action; 
Compulsory Cross-Complaints __________________ 545 

§ 426.10. Definitions ____________________________ 545 
§ 426.20. Compulsory joinder of related causes of 

action ________________________________ 545 
§ 426.30. Compulsory cross-complaints ___________ 546 
§ 426.40. Exceptions to compulsory joinder require-

ment _________________________________ 548 
§ 426.50. Permission to assert unpleaded cause ____ 549 
§ 426.60. Special proceedings and small claims ac-

tions excepted ________________________ 550 

Article 3. Permissive Joinder of Causes of Action ____ 550 
§ 427.10. Permissive joinder ____________________ 550 

Article 4. Cross-Complaints _______________________ 551 
§ 428.10. Permissive cross-complaint ____________ 551 
§ 428.20. Joinder of parties _____________________ 552 
§ 428.30. Joinder of causes of action against cross-

defendant ___________________________ 553 

§ 428.40. Cross-complaint to be separate document 553 
§ 428.50. Cross-complaint filed after answer only 

with leave of court ____________________ 553 
§ 428.60. Service of cross-complaint _____________ 554 
§ 428.70. Rights of "third-party defendants" ____ 554 
§ 428.80. Counterclaim abolished ________________ 555 

Article 5. Contents of Documents in Particular Actions 
or Proceedings ________________________________ 555 

§ 429.10. Petition in proceeding for dissolution of 
marriage _____________________________ 555 

§ 429.20. Additional information required in do-
mestic relations cases _________________ 556 

§ 429.30. Action for infringement of rights in lit-
erary, artistic, or intellectual production 556 

§ 430 (Repealed) __________________________ 557 
§ 431 (Repealed) __________________________ 557 
§ 431.5 (Repealed) __________________________ 558 
§ 432 (Repealed) __________________________ 558 

(504 ) 



Page 

CHAPTER 3. OBJECTIONS TO PLEADINGS; DENIALS AND DE-
FENSES _________________________________________ 558 

Article 1. Objections to Pleadings __ ~_______________ 558 

§ 430.10. Grounds for objection to complaint or 
cross-complaint _______________________ 558 

§ 430.20. Grounds for objection to answer ________ 559 
§ 430.30. When objections made by demurrer or 

answer ______________________________ 559 
§ 430.40. Time to demur _______________________ 560 
§ 430.50. Demurrer may be taken to all or part of 

pleading ______________________________ 560 
§ 430.60. Statement of grounds for objection ______ 560 
§ 430.70. Judicial notice _______________________ 560 
§ 430.80. Objections waived by failure to objecL_ 561 

Article 2. Denials and Defenses ____________________ 561 
§ 431.10. "Material allegation" defined __________ 561 
§ 431.20. Admission of material allegation by fail-

ure to deny ___________________________ 561 
§ 431.30. Form and content of answer __________ 561 
§ 431.40. General denial where amount involved 

$500 or less __________________________ 562 
§ 431.50. ~leading exe~ption from liability under 

msurance polIcy ______________________ 562 
§ 431.60. Recovery of personal property __________ 563 
§ 431.70. Se~off _______________________________ 563 

Article 3. Time to Respond to Cross-ComplainL______ 564 
§ 432.10. Time to respond to cross-complaint ______ 564 
§ 433 (Repealed) __________________________ 564 
§ 434 (Repealed) __________________________ 564 

CHAPTER 4. 
§ 435. 
§ 437 
§ 437a 
§ 437b 

MOTION TO STRIKE ______________ . __________ _ 
Motion to strike ______________________ _ 
(Repealed) __________________________ _ 
(Repealed) ___________________________ _ 
(Repealed) --________________________ _ 

CHAPTER 5. SUMMARY JUDGMENTS ___________________ _ 
§ 437c. Summary judgment __________________ _ 
§ 437d (Repealed) --_______________________ _ 
§ 438 (Repealed) --------------------------
§ 439 (Repealed) --------------------------
§ 440 (Repealed) --_______________________ _ 
§ 441 (Repealed) --_________________________ _ 
§ 442 (Repealed) --------------------------

§§ 443 and 444 (Repealed) - ____________________ _ 
§ 462 (Repealed) --------------------------
§ 463 (Repealed) --------------------------
§ 471.5. Amendment of complaint; filing and serv-

ice ----------------------------------
§ 581 (Conforming Amendment) --------------
§ 583 (Conforming Amendment) -------------

(505 ) 

565 
565 
565 
566 
566 

566 
566 
568 
568 
568 
569 
569 
569 
570 
570 
570 

570 
571 
572 



§ 626' 
§ 631.8 
§ 666 
§ 871.2 
§ 871.3 
§ 871.5 
§ 1048. 

Page 
(Conforming Amendment) ____________ 573 
(Conforming Amendment) ____________ 573 
(Conforming Amendment) ____________ 573 
(Technical Amendment) ______________ 574 
(Conforming Amendment) ____________ 574 
(Conforming Amendment) ____________ 574 
Severance or consolidation for trial ______ 575 

Revenue and Taxation Code 
§ 3522 (Conforming Amendment) 
§ 3810 (Conforming Amendment) 

Water Code 
§ 26304 
§ 26305 
§ 37161 
§ 37162 
§ 51696 

(Conforming Amendment) 
(Conforming Amendment) 
(Conforming Amendment) 
(Conforming Amendment) 
(Conforming Amendment) 

576 
576 

577 
577 
577 
578 
578 

Operative Date; Application to Pending Actions ________________ 578 

RESEARCH STUDY----------------------------------------- 579 
(A detailed Table of Contents for the !<tudy begins on page 579) 

APPENDIX-CODE OF CIVIL PROCEDURE SECTIONS 
420-444 (Existing Law) --------------------------------- 621 

(506) 



RECOMMENDATION OF THE CALIFORNIA LAW 
REVISION COMMISSION 

relating to 

Counterclaims and Cross-Complaints, Joinder of 

Causes of Action, and Related Provisions 

INTRODUCTION 
Although several areas of California civil procedure have been re­

viewed and modernized in recent years,! there has been relatively little 
change in the California code pleading system since its adoption in 
1851.2 While study reveals that a comprehensive review of the statutes 
relating to pleading is needed, the Commission has been authorized to 
deal with only two aspects that are in need of immediate reform: (1) 
counterclaims and cross-complaints and (2) joinder of causes of ac­
tion.3 This recommendation deals comprehensively with these two mat­
ters and necessarily related matters such as joinder of parties. 

] For example, completely new provisions relating to depositions and discovery, based 
largely on the Federal Rules of Civil Procedure, were enacted in 1957. Cal. 
Stats. 1957, Ch. 1904, § 3, p. 3322. See CODE CIV. Paoe. §§ 2016-2035. Rules 
governing pretrial procedures were first promulgated by the Judicial Council 
in 1957; major changes were adopted in 1963; and significant amendments 
were made in 1967. See CAL. RULES OF CT., Rules 206-218. Upon recommen­
dation of the Law Revision Commission, the Evidence Code was enacted in 
1965. Cal. Stats. 1965, Ch. 299, p. 1397. The provisions relating to appeals in 
civil actions were reorganized and streamlined in 1968. Cal. Stats. 1968, Ch. 
385, p. 811, adding Title 13 (commencing with Section 901) to Part 2 of the 
Code of Civil Procedure. A modern statute on jurisdiction and service of 
process was enacted in 1969. Cal. Stats. 1969, Ch. 1610, p. 3363, adding Title 
5 (commencing with Section 410.10) to Part 2 of the Code of Civil Proce­
dure. 

• The code pleading system was introduced in California by the Practice Act of 
1851. CAL. COMPo LAWS, Ch. 123, §§ 36-71 at 525. The Practice Act of 1851, 
which was based on the incomplete Field Code of Civil Procedure enacted in 
New York in 1848, was carried over into the 1872 California Code of Civil Pro­
cedure as Title 6 (commencing with Section 420) of Part 2. 

3 The Commission may study only those topics that the Legislature, by concurrent 
resolution, has approved for study. GOVT. CODE § 10335. The Commission has 
not requested that it be granted authority to make an overaIl study of plead­
ing because it has other major projects under way that must be given priority. 

(ror ) 



JOINDER OF CAUSES OF ACTION 
Background 

Section 427 of the Code of Civil Procedure,4 which states the rules 
governing permissive joinder of causes of action, is a cong.lomerate of 
common law and equity rules,5 complicated by piecemeal attempts at 
improvement.G In general, the section permits a plaintiff to join several 
causes of action in one complaint if: (1) all causes belong to one and 
only one of the categories set forth in subdivisions 1 through 9 of the 
section; (2) all causes affect all parties to the action; and (3) no cause 
requires a different place of trial.7 

The Designated Categories Approach 
The joinder categories created by Section 427 are, for the most part, 

arbitrary, are not based on reasons of practical convenience, and oper­
ate to defeat the purpose of permitting joinder of causes in order to 

, Section 427 provides: _ 
427. The plaintiff may unite several causes of action in the same com­

plaint where they all arise out of: 
1. Contracts, express or implied. An action brought pursuant to Section 

1692 of the Civil Code shall be deemed to be an action upon an implied con­
tract within the meaning of that term as used in this section. 

2. Claims to recover specific real property, with or without damages for 
the withholding thereof, or for waste committed thereon, and the rents and 
profits of the same. 

3. Claims to recover specific personal property, with or without damages 
for the withholding thereof. 

4. Claims against a trustee by virtue of a contract or by operation of law. 
5. Injuries to character. 
6. Injuries to person. 
7. Injuries to property. 
8. Claims arising out of the same transaction, or transactions connected 

with the same subject of action, and not included within one of the fore­
going subdivisions of this section. 

9. Any and all claims for injuries arising out of a conspiracy, whether of the 
same or of different character, or done at the same or different times. 

The causes of action so united must all belong to one only of these classes 
except as provided in cases of conspiracy, and must affect all the parties to the 
action, and not require different places of trial, and must be separately 
stated; but an action for malicious arrest and prosecution, or either of them, 
may be united with an action for either an injury to character or to the per­
SOn; provided, however, that in any action brought by the husband and wife, 
to recover damages caused by any injury to the wife, all consequential dam­
ages suffered or sustained by tlie husband alone. including loss of the services 
of his said wife, moneys expended and indebtedness incurred by reason of such 
injury to his said wife, may be alleged and recovered without separately stat­
ing such cause of action arising out of such consequential damages suffered or 
sustained by the husband; provided, further, that causes of action for in­
juries to person and injuries to property, growing out of the same tort, may be 
joined in the same complaint, and it is not required that they be stated sep­
arately. 

"D. LoUIBELL & G. HAZARD, PLEADING AND PROCEDURE ~9 (2d ed. 1968). 
• The origin and history of the section is traced in Friedenthal, Joinder of Claims, 

CounterclaimB, and CroBB-ComplaintB: Suggested Revision of the California 
Provisions, 23 STAN. J,. REV. 1-11 (1970) [hereinafter cited as Friedenthall. 

• Section 427 also requires, subject to some significant exceptions, that each cause 
of action be separately stated. This requirement is discussed infra at 511. 

(508) 



PLEADING-RECOMMENDATION 509 

settle all conflicting claims between the parties in a single action.s 
Elimination of the joinder categories and adoption of an unlimited 
joinder rule would yield substantial benefits. Professor Friedenthal, the 
Commission's research consultant, points out: 9 

As a practical matter there will be only a small number of situa­
tions where a plaintiff will have several causes of action against a 
defendant that do not arise from one set of transactions or occur­
rences so as to permit joinder under section 427. Even then 
unrelated causes may be joined if all fall within another category 
of the statute. Thus, the adoption of an unlimited joinder rule 
would have little impact on the number of causes that can in fact 
be joined. Nevertheless, a number of benefits would accrue from 
such revision. Under the current provision defenda:nts are encour­
aged, whenever tactically sound, to challenge the joinder of causes 
by arguing that no category applies. Even when unsuccessful, 
argument on such an issue is costly and time consuming. In those 
few cases where the challenge is successful, the plaintiff must file 
an amended complaint eliminating one or more of his original 
causes. If the statute of limitations has run on the various causes, 
plaintiff may be forced to a final election as to which of the causes 
to pursue since a new independent action on any cause dropped 
from the case will then be barred. 

There are a number of substantial practical reasons why failure 
to permit joinder of even totally unrelated claims is unsound. 
Separate cases require duplication of costs for filing fees, service 
of process, discovery proceedings, and two trials instead of one. 
Furthermore, even unrelated claims may involve certain common 
issues and may require the presence of the same witnesses. 

Other Limitations on Joinder of Causes 

The other limitations that Section 427 imposes on joinder of causes 
also should be eliminated. The requirement that all causes of action 
joined "must affect all the parties to the action" is inconsistent with 
and superseded by subsequently enacted Section 379b of the Code of 
Civil Procedure.1O The provision that causes of action cannot be joined 
if they "require different places of trial" serves no useful purpose 
and has rarely been relied upon.ll 

• Virtually every writer on the subject has expressed this view. E.g., see Friedenthal 
4 n.14. Practicing lawyers are of the same view. A resolution was adopted by 
the 1970 Conference of State Bar Delegates to substitute for Section 427 an 
unlimited joinder provision based on the Federal Rules of Civil Procedure. 
The resolution was prepared by the San Francisco Bar Association. In sup­
port of its resolution, the Association stated: 

The present statutory rules are unnecessarily difficult for the practicing at­
torney to follow without guesswork and extensive legal research. The Code of 
Civil Procedure should be a clear and concise guide for the attorney drafting 
pleadings and planning litigation. The present statutes relating to joinder are 
highly unpredictable in their effect-an intolerable situation. 

• Friedenthal 6. 
10 Section 379b specifically provides that "it shall not be necessary that each de­

fendant shan be interested as . . . to every cause of action included in any 
proceeding against him . . . .n (Emphasis added.) This inconsistency has ap­
parently been judicially resolved by permitting Section 379b to prevail. See 
Kraft v. Smith, 24 Cal.2d 124, 148 P.2d 23 (1944): cf. Peters v. Bigelow, 137 
Cal. App. 135, 30 P.2d 450 (1934). Nevertheless, the respective sections remain 
in apparent conflict. 

u Friedenthal 9-11. 



510 CALIFORNIA LAW REVISION COMMISSION 

Recommendations 
Permissive joinder of causes. The limitations Section 427 of the Code 

of Civil Procedure imposes on joinder of causes of action are undesir­
able. Section 427 should be replaced by a provision allowing unlimited 
joinder of causes of action against those persons who have properly 
been made parties to the action. The experience under Rule 18 (a) of 
the Federal Rules of Civil Procedure,12 providing for unlimited joinder 
of causes of action, has been entirely satisfactory.13 This rule has been 
a model for reform in a steadily increasing number of states. The Cali­
fornia experience with the broad joinder of causes in counterclaims 
has· been equally good.14 By way of contrast, the general California 
provision on joinder of causes-Section 427-is modeled on the joinder 
provision of the Field Code, a provision that has been criticized as 
"one of the least satisfactory provisions of the Field Code." 15 Ac­
cordingly, adoption of an unlimited joinder of causes provision would 
be a significant improvement in California law. Any undesirable effects 
that might result from unlimited joinder of causes can be avoided by a 
severance of the causes for tria1.16 

Mandatory joinder of causes. Where one person files an action against 
another, and either of them has a cause of action against the other 
arising from the same transaction or occurrence as the cause filed, he 
should be required to assert such cause in the action; otherwise it should 
be deemed waived and all rights thereon extinguished. California does 
not now have such a statutory requirement applicable to plaintiffs.17 
However, the trial of one cause ordinarily will involve the same wit­
nesses, if not the identical issues, as the trial of another cause arising 
out of the same transaction or occurrence. As a practical matter, the 
plaintiff seldom fails to plead all causes arising out of the same trans­
action or occurrence, both for the sake of convenience and because he 
fears that the rules of res judicata or collateral estoppel may operate 
to bar any causes he does not plead. The recommended rule is consistent 
with Section 439 of the Code of Civil Procedure which makes com­
pulsory any counterclaim arising from the same transaction as that 
upon which the plaintiff's claim is based. The substance of Section 439 
should be retained. Adoption of these rules would clarify the law and 
limit the need to rely on the uncertain rules of res judicata and col­
lateral estoppel 18 to determine whether a cause is barred by failure 

,. Rule 18(a) reads as follows: 
(a) A party asserting a claim to relief as an original claim, counterclaim, 

cross-claim, or third-party claim, may join ... as many claims, legal, equitable, 
or maritime, as he has against an opposing party. 

,. Wright, Joinder of Olaims and Parties Under Modern Pleading Rules, 36 MINN. 
L. REV. 580, 586 (1952). 

" Friedenthal 5. 
to 2 W. BARRON & A. HOLTZOFF, FEDERAL PRACTICE AND PROCEDURE § 501 at 66 n.O.1 

(1961). 
,. As Professor Friedenthal points out: 

Joinder of causes, in and of itself, is never harmful. A joint trial of causes 
may be unjustified, however, either because the trial may become too complex 
for rational decision, or because evidence introduced on one cause may so tend 
to prejudice the trier of fact that it will be unlikely to render a fair decision 
on another cause. These problems, which are certainly present where 
joinder is permitted under the existing categories, can be avoided by resort to 
Code of Civil Procedure section 1048, which permits the court, in its discretion, 
to sever any action. [Friedenthal ~]. 

11 For a discussion of the existing California law, see Friedenthalll-14. 
IB See id. at 12-13. 
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to assert it in a prior action. More important, it would avoid the pos­
sibility that the parties to a lawsuit will fail to dispose of all claims 
arising out of the same transaction or occurrence in one action. 

However, the requirement that a plaintiff allege all related causes 
of action he has against the defendant, as well as the requirement that 
a defendant allege by cross-demand all related causes he has against 
the plaintiff, should be tempered by the dictates of fairness. A party 
who, acting in good faith, fails to join a compulsory cause should be 
granted leave by the court to assert the cause at any time prior to trial 
unless to do so would result in substantial injustice to the opposing 
party. This is basically the plan of Rule 13(f) of the Federal Rules of 
Civil Procedure.19 Likewise, if a party has failed to plead a related 
cause of action but a cross-demand is subsequently served upon him, he 
should be allowed to assert the unpleaded cause by way of cross-demand 
without obtaining leave of court since he may now be subject to added 
liabilities. 

There are other situations which in fairness to the parties should be 
excepted from the broad compulsory joinder requirements. If a cause' 
of action would require for its adjudication the presence of additional 
parties over whom the court cannot acquire jurisdiction, that cause 
should not be required to be joined.20 If at the time an action is 
commenced, the related but unpleaded cause of action was the subject 
of another pending action, that cause should not be required to be 
joined.21 And if the unpleaded cause is within the exclusive jurisdiction 
of federal courts, that cause should not be required to be joined in an 
action in the state courts. 

Finally, the compulsory joinder requirements should apply only to 
ordinary civil litigation. Special proceedings should be excepted from 
the general compulsory joinder rules, for special proceedings have their 
own particular pleading and joinder requirements, peculiar to them. 
And the compulsory cross-demand and joinder requirements should be 
inapplicable in small claims court so that parties will have a free choice 
of fora rather than being forced to litigate all their claims, related or 
unrelated, in the small claims court.22 

Separate statement of causes. Section 427, which requires that each 
cause of action be separately stated but provides exceptions for certain 
types of frequently occurring causes of action,23 has been criticized 
as tending to "encourage prolixity and uncertainty in the statement 

18 Rule 13 is set out in note 3, infra at 519 . 
.. This proposal is based on Rule 13 (a) of the Federal Rules of Civil Procedure, 

set out ibid. 
21 This proposal is based on Rule 13 (a) (1) of the Federal Rules of Civil Procedure, 

set out ibid. 
22 'l'he problems resulting from the' application of the compulsory counterclaim rule 

in the small claims court are discussed and the existing law criticized in 
Friedenthal, Oivil Procedure, CAL LAW-TRENDS AND DEVELOPMENTS 191, 
238-243 (1969). 

". Section 427 provides an exception to the separate statement requirement for the 
husband's consequential damages in an action brought by the husband and wife 
for damages for injury to the wife, and an exception for causes of action for 
injury to person and property resulting from the same tort. See note 4, supra. 
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of the facts constituting the cause or causes of action." 24 The Com­
mission has concluded that this defect can be corrected by providing 
that the party objecting to the pleading must show not only that the 
causes of action are not separately stated but a1so that the pleading is 
confusing as a result. This will limit the separate statement requirement 
to cases where it serves a useful purpose. 

"'2 B. WITKIN, CALIFORNIA PROCEDURE Pleading § 497(2) at 1486 (1954). Witkin 
elaborates: 

No doubt it is desirable to require the plaintiff to state his causes of action 
separately and not in a confusing hodgepodge, but the distinct ground of 
uncertainty (infra, § 498) should be sufficient to take care of that defect. 
The demurrer for lack of separate statement goes much further and would 
condemn a pleading which is a model of organization, brevity and clarity, and 
which sets forth all the essential facts without repetition or needless admix­
ture of legal theory. Under the primary right test of the cause of action the 
same acts or events may invade several rights and give rise to several causes 
of action. To withstand demurrer the complaint must either repeat or 
incorporate by reference the same facts in separately stated counts, 80 that 
each count will be complete in itself. (See supra, §§ 149, 204.) The difficulty 
of distinguishing between truly separate causes of action and the same cause 
pleaded in accordance with different legal theories (see supra, § 181) leads 
the pleader to err on the safe side and set forth as many "causes of action" 
as he can think of. In order to make the separate causes appear distinct, 
legalistic terminology appropriate to the different theories is employed in 
drafting the counts, with the result that many of the same facts are con­
fusingly restated in different language. In brief, the requirement of separate 
statement, and its corresponding ground of demurrer, encourage prolixity and 
uncertainty in the statement of the facts constituting the cause or causes of 
action. 



JOINDER OF PARTIES 
Introduction 

If every case involved but one plaintiff and one defendant, the rules 
governing joinder of causes of action could be dealt with in isolation. 
However, in modern litigation, such a situation may be the exception 
rather than the rule. It is essential, therefore, that the rules relating 
to joinder of parties be considered together with those relating to 
joinder of causes. Two separate situations require consideration: First, 
the circumstances under which parties may be joined at the option 
of the plaintiff or plaintiffs, i.e., permissive joinder and the effect of 
misjoinder; second, the circumstances under which a person should 
or must be joined, i.e., compulsory joinder and the effect of nonjoinder. 

Permissive Joinder of Plaintiffs 
Any persons may be joined as plaintiffs under Section 378 of the 

Code of Civil Procedure if (1) they claim a right to relief with respect 
to the same transaction or series of transactions, or they have an interest 
in the subject of the action and (2) there is a common question of law 
or fact which would have to be resolved if separate actions were 
brought.1 Section 378 seems to have operated satisfactorily since its 
amendment in 1927 and needs no basic revision. However, it is already 
strikingly similar to Rule 20 (a) of the Federal Rules of Civil Procedure 
which provides in part: 

.All persons may join in one action as plaintiffs if they assert any 
right to relief . . . in respect of or arising out of the same trans­
action, occurrence, or series of transactions or occurrences and if 
any question of law or fact common to all these persons will arise 
in the action. 

The Commission recommends that Section 378 be rephrased in substan­
tial conformity with Rule 20(a) and the present California practice. 

Permissive Joinder of Defendants 
Permissive joinder of defendants is governed generally by Sections 

379 and 379a of the Code of Civil Procedure. These sections provide in 
part that any person may be joined as a defendant "who has or claims 
an interest in the controversy adverse to the plaintiff" (Section 379) 
or "against whom the right to any relief is alleged to exist" (Section 
379a). Conspicuously absent are the joinder requirements for plaintiffs 
that the right to relief arise out of the same transaction and that com­
mon questions of law or fact be involved. These latter restrictions have, 
1 Section 378 of the Code of Civil Procedure provides: 

378. All persons may be joined in one action as plaintiffs who have an 
interest in the subject of the action or in whom any right to relief in respect 
to or arising out of the same transaction or series of transactions is alleged 
to exist, whether jointly, severally or in the alternative, where if such persons 
brought separate actions any question of law or fnct would arise which are 
common to all the parties to the action; provided, that if upon the application 
of any party it shall appear thnt such joinder may embarrass or delay the 
trial of the action, the court may order separate trials or make such other 
order as may be expedient, and judgment may be given for such one or more 
of the plaintiffs as may be found to be entitled to relief, for the relief to which 
he or they may be entitled. 

( 1Sl8) 
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however, been inserted by judicial decision.2 Nevertheless, the existing 
statutory deficiency and the inherent ambiguity and overlap in Sec­
tions 379 and 379a have been justly criticized.3 

In contrast, Rule 20(a) of the Federal Rules of Civil Procedure ex­
plicitly provides the same substantive test for joinder of defendants 
as for joinder of plaintiffs. It states in part: 

All persons ... may be joined in one action as defendants if there 
is asserted against them . . . any right to relief in respect of or 
arising out of the same transaction, occurrence, or series of transac­
tions or occurrences and if any question of law or fact common 
to all defendants will arise in the action. 

The substitution of a test for the permissive joinder of defendants 
based on Federal Rule 20 (a) would not change existing California 
practice but would provide clear and concise statutory guidelines. The 
Commission recommends that this be done. 

Special Statutory Provisions for Permissive Joinder 
Section 378 was amended 4 and Section 379a was added 5 in 1927 to 

liberalize the then existing statutory rules on permissive joinder of 
parties. The old restrictive provisions were subject to several express 
statutory exceptions set out in Sections 380, 381, 383, and 384.6 Sec­
tions 381 and 383 are now simply deadwood inasmuch as they merely 
authorize joinder that is permissible under Sections 378, 379, and 379a.7 

Sections 380 and 384 will be rendered superfluous by the suggested revi­
sions. Any comprehensive revision of the statute relating to joinder of 
parties should include the elimination of these vestiges of an earlier 
day; the Commission recommends that these four sections be repealed. 

• See Hoag v. Superior Court, 207 Cal. App.2d 611, 24 Cal. Rptr. 659 (1962), 
quoting with approval a statement from Chadbourn, Grossman, and Van Al­
styne that "the holdings seem to demand that there I:!e some sort of factual 
'nexus' connecting or associating the claim pleaded against the several defend­
ants." 

3 Chadbourn, Grossman, and Van Alstyne state that, "it would seem to be desirable 
to amend the provisions governing joinder of defendants so that whatever re­
quirements are intended will be express and not hidden in the implications of 
decisional law." 1 J. CHADBOURN, H. GROSSMAN & A. VAN ALSTYNE, CALI­
FORNIA PLEADING § 618 at 536 (1961). 

Witkin comments, "that we have liberal joinder rules [as to defendants], 
but too many of them and little integration." 2 B. WITKIN, CALIFORNIA PROCE-
DURE Pleading § 93 at 1071 (1954). . 

More outspoken are practicing lawyers. A resolution was adopted by the 
1970 Conference of State Bar Delegates which would substitute provisions for 
permissive joinder of parties similar to Federal Rule 20. This resolution was 
introduced by the San Francisco Bar Association, which stated in support 
of it: ' 

The present statutory rules are impossible for the practicing attorney to 
follow without unnecessary guesswork and extensive legal research. The 
Code of Civil Procedure should be a clear and concise guide for the attor­
ney drafting pleadings and planning litigation . 

• Cal. ~Hats. 1927, Ch. 386. p. 631. 
• Cal. Stats. 1927, Ch. 259, p. 477. 
• For the text of these sections, see the text, infra at 531-533. 
7 See 1 J. CHADBOURN, H. GROSSMAN & A. VAN ALSTYNE, CALIFORNIA PLEADING 

§ 615 (1961); 2 B. WITKIN, CALIFORNIA PROCEDURE Pleading §§ 92, 93 
(1954). 
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Because 'revision of Section 379 to conform to Federal Rule 20(a) 
would eliminate any need for Section 379c of the Code of Civil Proce­
dure,s the Commission recommends that Section 379c be repealed.9 

Separate Trials 
The liberal rules of permissive joinder permit parties to be brought 

together in one action who are not interested in all of the issues to be 
tried. Situations can and do arise where joinder might cause undue 
hardship to a party or create unnecessary confusion or complexity at 
trial.lO Accordingly, the provisions governing joinder of both plain­
tiffs 11 and defendants 12 provide for judicial control through severance 
where necessary.13 Similarly where the scope of these rules has been 
exceeded and misjoinder occurs, the court will order severance for 
trial.14 No substantive chang~ in these rules is required or desirable, but 
the Commission recommends that the present provisions be consolidated 
and made uniformly applicable to both plaintiffs and defendants. 

Compulsory Joinder 
We turn now from the question who may be joined if the plaintiff 

chooses to the question who must or should, if possible, be joined in an 
action. In California, two separate statutes deal with the question. 
Section 382 of the Code of Civil Procedure sets forth the old common 
law rule as follows: 15 

Of the parties to the action, those who are united in interest 
must be joined as plaintiffs or defendants . . . . 

8 Section 379c of the Code of Civil Procedure provides: 
379c. 'Vhere the plaintiff is in doubt as to the person from whom he is 

entitled to redress, he may join two or more defendants, with the intent 
that the question as to which, if any, of the defendants is liable, and to 
what extent, may be determined between the parties. 

• Federal Rule 20(a) provides that, "all persons ... may be joined in one action 
liS defendants if there is asserted against them . . . in the alternative, any 
right to relief .... " The latter provision for joinder in the alternative would 
encompliSS any situation now covered by CaliforIiia Code of Civil Procedure 
Section 379c. See Kraft v. Smith, 24 Cal.2d 124, 148 P.2d 23 (1944). See' 
generally 2 B. WITKIN, CALIFORNIA PROCEDURE Pleading §§ 96, 97 (1954). 

10 See generally 1 J. CHADBOURN, H. GROSSMAN & A. VAN ALSTYNE, CALIFORNIA 
PLEADING § 622 (1961) ; 2 B. WITKIN, CALIFORNIA PROCEDURE Pleading § 98 
(1954). 

11 Section 378, dealing with joinder of plaintiffs, provides in part: 
[I]f upon the application of IIny party it shall appear that such joinder 
may embarrass or delay the trial of the action, the court may order separate 
trials or make such other order as may be expedient . . .. 

12 Section 379b, dealing with joinder of defendants, provides in part: 
[T] he court may make such order as may appear just to prevent any de­
fendant from being embarrassed or put to expense by being required to 
attend any proceedings in which he may have no interest. 

13 A similar rule with respect to discretionary severance prevails under the federal 
rules. Rule 20 (b) provides: 

The court may make such orders as wiIl prevent a party from being em­
barrassed, delayed, or put to expense by the inclusion of a party against whom 
he asserts no claim and who asserts no claim against him, and may ord!'r 
s!'parate trials or make other orders to prevent delay or prejudice . 

.. See Hoag y. Ruperior Court, 207 Cal. App.2d 611, 24 Cal. Rptr. 61)9 (1962). 
15 Section 382 also deals with the joining of an involuntary plaintiff lind representa­

tive or class actions. These matters are not within the scop!' of the Commis­
sion's study and no change is made with respect to these matters in tlie legis­
lation recommended by the Commission. 
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Section 389 attempted to restate the developing California case law as 
follows: 

A person is an indispensable party to an action if his absence 
will prevent the court from rendering any effective judgment be­
tween the parties or would seriously prejudice any party before 
the court or if his interest would be inequitably affected or jeop­
ardized by a jUdgment rendered between the parties. 

A person who is not an indispensable party but whose joinder 
would enable the court to determine additional causes of action 
arising out of the transaction or occurrence involved in the action 
is a conditionally necessary party .... 

Neither provision appears satisfactory. Section 382 does not even 
make clear that it contemplates the joinder of additional parties. More 
critically, Section 382 is both incomplete and unsafe as a guide. For, on 
the one hand, a person may be indispensable or necessary even absent 
a unity in interest,16 while on the other, the presence of a unity in 
interest does not always render a person either indispensable or neces­
sary.1T 

Section 389 was amended to its present form in 1957 upon the recom­
mendation of the Law Revision Commission. IS As indicated above, the 
amended section merely attempted to clarify and restate existing case 
laW.19 However, the section was, with some merit, critically received.20 
For example, the second paragraph directs the joinder of persons 
whenever it would enable the court" to determine additional causes of 
action arising out of the transaction or occurrence involved in the 
action." A broad literal reading of this language would mean that 
every person permitted to be joined would have to be joined. The Com­
mission did not intend that. the language be given this broad inter­
pretation, and it has not been so interpreted.21 

Section 389 presently attempts not only to avoid prejudice to the 
parties but also to promote the general convenience of the courts by 
preventing a multiplicity of suits. The attempt to accomplish both of 
these purposE's presents problems of enforcement and the possibility of 
stimulating unnecessary litigation as well. A different approach is of-

t8 See Child v. State Personnel Board, 97 Cal. App.2d 467, 218 P.2d 52 (1950). 
In an action brought by an unsuccessful candidate against the members of the 
Personnel Board to cancel a civil service examination and eligibility lists based 
thereon, all the successful candidates were held to be indispensable parties. 
However, they do not seem to have been united in interest in the usual sense 
of the term with either plaintiff or defendants. 

11 See Williams v. Reed, 113 Cal. Ap\l.2d 195, 248 P.2d 147 (1952) (joint and 
several obligors may be sued individually). See generally 1 .T. CHADBOURN. H. 
GROSSMAN & A. VAN ALSTYNE, CALIFORNIA PLEADING § 593 (1961); 2 B. 
WITKIN, CALIFORNIA PROCEDURE Pleading § 76 (1954). 

18 See Recommendation and Stud1l Relating to Bringing New Parties Into Oivil 
Actions, 1 CAL. L. REVISION COMM'N REPORTS at M-l to M-24 (1957). 

It See id. at M-5, M-6. 
'" See Comments, Bringing New Parties Into Civil Actions in Oalifornia, 46 CAL. L. 

REV. 100 (1958) ; Joinder of Parties in Oivil Actions in Oalifornia, 33 So. CAL. 
L. REv. 428 (1960) . 

.. See, e.g., Duval v. Duval, 155 Cal. App.2d 627, 318 P.2d 16 (1957). 
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fered by Rule 19 of the Federal Rules of Civil Procedure.22 Rule 19 
limits compulsory joinder to those situations where the absence of a 
person may result in substantial prejudice to that person or to the 
parties already before the court. 

It is generally recognized that Rule 19 of the Federal Rules of Civil 
Procedure has satisfactorily dealt with one of the most difficult problem 
areas of civil procedure. On balance, the approach of the federal rules 
appears to be the more desirable one. The Commission accordingly 
recommends that Section 382 be revised to delete the clause cited above 
and that Section 389 be revised to conform substantively to Federal 
Rule 19 . 

.. Rule 19 provides: 

JOINDER OF PERSONS NEEDED FOR JUS.T ADJUDICATION 
(a) Persons to Be Joined If Feasible. A person who is subject to service 

of process and whose joinder will not deprive the court of jurisdiction over the 
subject matter of the action shall be joined as a party in the action if (1) in 
his absence complete relief cannot be accorded among those already parties,· 
or (2) he claims an interest relating to the subject of the action and is so 
situated that the disposition of the action in his absence may (i) as a prac­
tical matter impair or impede his ubility to protect that interest or (ii) leave 
any of the persons already parties subject toa substantial risk of incurring 
double, multiple, or otherwise inconsistent obligations by reason of his claim~d 
interest. If he has not been so joined, the court shall order that he be made a 
party. If he should join as a plaintiff but refuses to do 80, he may be made a 
defendant, or, in a proper case, an involuntary plaintiff. If the joined party 
objects to venue and his joinder would render the venue of the action improper, 
he shall be dismissed from the action. 

(b) Determination by Court Whenever Joinder Not Feasible. If a per-
80n as described in subdivision (a)(1)-(2) hereof cannot be made a party, the 
court shall determine whether in equIty and good conscience the action should 
proceed among the parties before it, or should be dismissed, the absent person 
being thus regarded as indispensable. The factors to be considered by the court 
include: first, to what extent a judgment rendered in the person's absence 
might be prejudicial to him or those already parties; second, the extent to 
which, by protective provisions in the judgment, by the shaping of relief, or 
other measures, the prejudice can be lessened or avoided; third, whether a 
judgment rendered in the person's absence will be adequate; fourth, whether 
the plaintiff will have an adequate remedy if .the action is dismissed for 
nonjoinder. 

(c) Pleading Reasons for Nonjoinder. A pleading asserting a claim for 
relief shall state the names, if known to the pleader, of any persons as described 
in subdivision (a) (1)-(2) hereof who are not joined, and the reasons why they 
are not joined. 

(d) Exception of Class Actions. This rule is subject to the provisions of 
Rule 28. 



COUNTERCLAIMS AND CROSS-COMPLAINTS 
Background 

Under existing California law, a defendant may find that arbitrary 
limitations preclude him from asserting in the same action a claim he 
has against the plaintiff. Even where he is permitted to assert his claim 
in the same action, he must determine whether he should plead it as an 
affirmative defense, a counterclaim, or a cross-complaint, and whether 
it is a compulsory counterclaim. 

By a cross-complaint, under Code of Civil Procedure Section 442, a 
defendant seeks affirmative relief, against any person, on a claim arising 
out of the same transaction or occurrence as the claim asserted against 
him. By a counterclaim, under Code of Civil Procedure Section 438, 
the defendant asserts a claim which "must tend to diminish or defeat 
the plaintiff's recovery" and which "must exist in favor of a defendant 
and against a plaintiff between whom a several judgment might be 
had in the action." Where his counterclaim is based upon a cause 
"arising out of the transaction set forth in the complaint," and in no 
other case, his claim will be deemed a compulsory counterclaim under 
Code of Civil Procedure Section 439, and he will be barred from main­
taining an independent action against the plaintiff on the claim. 

Thus, the defendant's claim may qualify either as a counterclaim 
under Section 438, as a cross-complaint under Section 442, as neither, 
or as both.1 The technical distinctions created by the different provi­
sions for counterclaims and for cross-complaints create problems for 
both the defendant and the plaintiff. The defendant must determine 
how he should plead his claim-as an affirmative defense, counterclaim, 
or cross-complaint-and also whether his claim is a compulsory coun­
terclaim. Without regard to how the defendant designates his pleading, 
the plaintiff must determine whether the defendant's claim is properly 
an affirmative defense or counterclaim (which need not be answered) 
or a cross-complaint (which requires an answer). The defendant may 
avoid worry, and perhaps time and effort, by simply pleading his claim 
as both a cross-complaint and a counterclaim. This throws the problem 
of distinction upon plaintiff or, if plaintiff chooses simply to answer 
without making distinctions, upon the court.2 On one hand, the present 

1 Both the counterclaim and cross-complaint serve the same general purpose: 
One of the objects of the reformed or code procedure is to simplify the 

pleadings and conduct of actions, and to permit of the settlement of all 
matters of controversy between the parties in one action, so far as may be 
practicable. And to this end most of the codes have provided that the defend­
ant, in an action may, by appropriate pleadings, set up various kinds of new 
matter, or cross-claims, which must otherwise have been tried in separate 
actions. Generally speaking, in most of the states this new matter is broad 
enough to embrace all controversies which upon previous statutes might have 
been the subject of setoff, and nil claims which under the adjudication of 
courts might have been interposed as defenses by way of recoupment, and 
secures to a defendant all the relief which nn action at law, or a bill in 
equity, or a cross-bill would have secured on the snme state of facts prior 
to the adoption of the code. The object of these remedial statutes is to enable, 
as far as possible, the settlement of cross-claims between the same parties 
in the same action, so as to prevent a multiplicity of actions. [Pncific Finance 
Corp. v. Superior Court. 219 Cal. 179. 182, 25 P.2d 983. 984 (1983).] 

• The California courts have attempted to meet these problems by an extremely 
liberal rule of construction. The court will sometimes disregard the designation 

(518 ) 
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system invites confusion, which may jeopardize valid claims; on the 
other hand, it tends to spawn a multiplicity of pleadings, which is 
unnecessary. 

Recommendations 
No useful purpose is served by the present California system of 

separate, but overlapping, counterclaims and cross-complaints. In con­
trast to the complex California scheme, in the great majority of juris­
dictions any cross-claim is dealt with under a single set of rules. Under 
the Federal Rules of Civil Procedure 3 and other modern provisions, 

given the pleading by the defendant-and, if necessary, the construction placed 
on the pleading by the plaintiff-and will look to the substance of the claim to 
decide what designation is proper for the pleading under the facts. 2 B. WITKIN, 
CALIFORNIA PROCEDURE Pleading § 570 (1954). As Witkin notes: "This may 
mean one of two things: If the cross-claim comes under only a single classifi­
cation, the court will reclassify and treat it as what it should be. But if the 
claim comes under more than one classification, the court will treat it as a 
counterclaim or cross-complaint or affirmative defense to reach the most desirable 
result in the particular case." [d. at 1576 (emphasis in original). 

3 E.g., Rule 13 of the Federal Rules of Civil Procedure, which provides: 
COUNTERCLAIM AND CROSS-CLAIM 

(a) Compulsory Counterclaims. A pleading shall state as a counterclaim 
any claim which at the time of serving the pleading the pleader has against any 
opposing party, if it arises out of the transaction or occurrence that is the 
subject matter of the opposing party's claim and does not require for its 
adjudication the presence of third parties of whom the court cannot acquire 
jurisdiction. But the pleader need not state the claim if (1) at the time the 
action was commenced the claim was the subject of another pending action, or 
(2) the opposing party brought suit upon his claim by attachment or other 
process by which the court did not acquire jurisdiction to render a personal 
judgment on that claim, and the pleader is not stating any counterclaim under 
this Rule 13. 

(b) Permissive Counterclaims. A pleading may state as a counterclaim 
any claim against an opposing party not arising out of the transaction or 
occurrence that is the subject matter of the opposing party's claim. 

(c) Counterclaim Exceeding Opposing Claim. A counterclaim mayor may 
not diminish or defeat the recovery sought hy the opposing party. It may claim 
relief exceeding in amount or different in kind from that sought in the pleading 
of the opposing party. 

(d) Counterclaim Against the United States. These rules shall not be 
construed to enlarge beyond the limits now fixed by law the right to assert 
counterclaims or to claim credits against the United States or an officer or 
agency thereof. 

(e) Counterclaim Maturing or Acquired After Pleading. A claim which 
either matured or was acquired by the pleader after serving his pleading may, 
with the permission of the court, be presented as a counterclaim by supple­
mental pleading. 

(f) Omitted Counterclaim. 'Vhen a pleader fails to set up a counterclaim 
through oversight, inadvertence, or excusable neglect, or when justice requires, 
he may by leave of court set up the counterclaim by amendment. 

(g) Cross-Claim Against Co-Party. A pleading may state as a cross-claim 
any claim by one party against a co-party arising out of the transaction or 
occurrence that is the subject matter either of the original action or of a 
counterclaim therein or relating to any property that is the subject matter of 
the original action. Such cross-claim may include a claim that the party against 
whom it is asserted is or may be liable to the cross-claimant for all or part of 
a claim asserted in the action against the cross-claimant. 

(h) Joinder of Additional Parties. Persons other than those made parties 
to the original action may be made parties to a counterclaim or cross-claim in 
accordance with the provisions of Rules 19 and 20. 

(i) Separate Trials; Separate Judgments. If the court orders separate 
trials as provided in Rule 42(b), judgment on a,counterclaim or cross-claim may 
be rendered in accordance with the terms of Rule 54(b) when the court has 
jurisdiction so to do, even if the claims of the opposing party have been 
dismissed or otherwise disposed of. 
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any cause of action which one party has against an opposing party 
may be brought as a counterclaim. regardless of its nature.4 

California should adopt a single form of pleading-to be called a 
cross-complaint 5-that would be available against plaintiffs, codefend­
ants, and strangers, would embody the relief now available by counter­
claim and cross-complaint, and would eliminate technical requirements 
that serve no useful purpose. 

The following rules should apply to the new cross-complaint: 
(1) The counterclaim should be abolished; the defendant should be 

permitted to assert any claim he has against the plaintiff in a cross­
complaint, regardless of its nature. This will permit the defendant to 
assert causes in a cross-complaint which today meet neither the counter­
claim nor cross-complaint requirements. But only a few claims-those 
which neither arise from the same transaction or occurrence as the 
plaintiff's claim nor meet the current counterclaim requirements 6_ 

will be affected. There is no sound reason for excluding these claims; 
they can cause no more confusion than presently permitted counter­
claims which are totally unrelated to the plaintiff's cause of action. Any 
undesirable effects that might result from this slight expansion of the 
claims that the defendant may assert against the plaintiff can be avoided 
by a severance of causes for trial 

(2) A person against whom a cross-complaint is filed should be re­
quired to answer. The cross-complaint will replace the present counter­
claim and cross-complaint. Under existing law, an answer is required to 
a cross-complaint (which asserts a cause of action arising out of the 
same transaction as the plaintiff's cause), but none is required to a 
counterclaim (which may assert a cause of action completely unrelated 
to the plaintiff's cause). There is no justification for this distinction 
since a counterclaim is more likely to inject new matter into the litiga­
tion than a cross-complaint. An answer to what now constitutes a 
counterclaim would be useful in notifying the defendant and the court 
which of the defendant's allegations will be controverted and what af­
firmative defenses the plaintiff will rely upon at the trial' of the de­
fendant's claim. 

(3) A party against whom a cross-complaint is filed should be per­
mitted to file a cross-complaint just as if the cross-complaint filed 
against him had been a complaint 7 and should also be subject to com­
pulsory cross-complaint rules. 

(4) A person who files a cross-complaint should be permitted and re­
quired to join any additional persons whom he would have been per­
mitted or required to join had his cause been asserted in an independent 
action. 

• See Friedenthal 12. 
• The term "cross-complaint" has been chosen to designate the single form of pleading 

because the pleading is to be treated the same in substance as a complaint. The 
term implies no difference from the federal "counterclaim" under Federal Rule 
13(b). There is no requirement that the "cross-complaint" arise from the same 
transaction or occurrence. 

• The "diminish or defeat" and "several judgmf'nt" requirements now restrict the 
use of a counterclaim. See Friedenthal 19-2.~. 29-30. 

7 The existing law is unclear. Compare Great "'estern Furniture Co. v. Porter 
Corp., 238 Cal. App.2d 002, 48 Cal. Rptr. 76 (1965) (counterclaim stated to 
be proper) (dictum), with Carey v. Cusack, 245 Cal. App.2d 57, 54 Cal. Rptr. 
244 (1966) (court indicates counterclaim not proper). 
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(5) A. person who files a cross-complaint should be subject to the pro­
visions relating to mandatory joinder of causes of action. (See the 
discussion supra at 510.) 

(6) Whenever a party is sued on a cause of action arising out of 
the same transaction or occurrence as an unpleaded cause which the 
party has against either a nonadverse party or a stranger to the law­
suit, he should be permitted, along with his answer, to file a cross­
complaint setting forth his cause and bringing any such stranger into 
the lawsuit. This principle has been completely accepted in California.8 

(7) A. statutory provision should be added to provide specifically that 
a third party may assert any defenses to the underlying cause of action 
that could be asserted by the person who seeks indemnity from him by 
a cross-complaint. This would provide protection against collusion on 
the underlying cause similar to that provided by Rule 14 of the Fed­
eral Rules of Civil Procedure. 

• California courts have held that impleader claims meet the "transaction or oc­
currence" test embodied in the cross-complaint provision. Friedenthal 30-35. 
They did so erroneously, however, misinterpreting wording which was not in­
tended to go so far and, hence, which did not provide any safeguard against 
possible collusion that can occur in such a case. [d. at 31--83. 



CONSISTENT PROCEDURAL TREATMENT 
OF ORIGINAL AND CROSS-CLAIMS 

To eliminate the inconsistency, lack of coherence, and confusion of the 
existing statutory provisions, the Commission recommends that a con­
sistent set of rules be adopted to apply to every situation where one 
person asserts a cause of action against another, whether the cause is 
asserted in a complaint or in the new, expanded cross-complaint. These 
rules should be based on the basic principle that, where one person 
asserts a cause of action against another, regardless of whether they 
were original parties to the action, the person asserting the cause and 
the person against whom it is asserted will be treated in substance as 
plaintiff and defendant, respectively, with all the obligations and rights 
that they would have had had the cause been instituted as an inde­
pendent action. 

Adoption of this basic principle would permit simplification of the 
existing procedure for pleading causes and responding to pleadings 
requesting affirmative relief and would eliminate most of the practical 
problems of current California practice regarding joinder of causes, 
counterclaims, and cross-complaints. Often it is fortuitous whether or 
not a person sues or is sued on a counterclaim or cross-complaint rather 
than in an independent action. It may simply involve a race to the 
courthouse. There is no sound reason to treat parties to the new cross­
complaint~which will replace the present dual system of counterclaims 
and cross-complaints-any differently than they would have been 
treated in a separate suit. 

This consistent treatment approach has been followed in drafting the 
legislation recommended by the Commission. The most significant effect 
is that the provisions relating to pleadings requesting relief (complaints 
and the new cross-complaint) have been consolidated and made uni­
form.9 The provisions relating to objections to complaints and to denials 
and defenses have been made applicable to all pleadings requesting 
relief. 

• For example, the new cross-complaint should be a separate document. Similarly, 
since the cross-complaint is to be treated basically the same as a complaint, 
the relaxed pleading r~uirements under Code of Civil Procedure Section 437b 
in disputes involving less than $500 should not be continued for what formerly 
were counterclaims. 

( 522) 



SEVERANCE OR CONSOLIDATION FOR TRIAL 

Section 1048 of the Code of Civil Procedure provides: "An action 
may be severed and actions may be consolidated, in the discretion of the 
court, whenever it can be done without prejudice to a substantial 
right. " The Commission recommends that this section be revised to 
conform in substance to Rule 42 of the Federal Rules of Civil Pro­
cedure.10 This will make clear not only that the court may sever causes 
of action for trial but also that the court may sever issues for trial.H 
Absent some specific statute dealing with the particular situation,12 
the law is now unclear whether an issue may be severed for trial.13 

10 Rule 42 provides: 
CONSOLIDATION; SEPARATE TRIALS 

(a) Consolidation. When actions involving a common question of law or 
fact are pending before the court, it may order a joint hearing or trial of any 
or all the matters in issue in the actions; it may order all the actions con­
solidated; and it may make such orders concerning proceedings therein as may 
tend to avoid unnecessary costs or delay. 

(b) Separate Trials. The court, in furtherance of convenience or to avoid 
prejudice, or when separate trials will be conducive to expedition and economy, 
may order a separate trial of any claim, cross-claim, counterclaim, or third­
party claim, or of any separate issue or of any number of claims, cross-claims, 
counterclaims, third-party claims, or issues, always preserving inviolate the 
right of trial by jury as declared by the Seventh Amendment to the Constitu­
tion or as given by a statute of the United States. 

11 For further discussion, see Advisory Committee's Note of 1966 to Subdivision 
(b) of Rule 42 of the Federal Rules of Civil Procedure. 

10 The recommended revision of Section 1048 would not affect any statute that re­
quires that a particular issue be severed for trial. E.g., Code of Civil Procedure 
Section 597.5 (separate trial on issue whether action for negligence of person 
connected with healing arts barred by statute of limitations required on motion 
of any party). The authority to sever issues for trial under Section 1048 may 
duplicate similar authority given under other statutes dealing with particular 
issues. E.g., Code of Civil Procedure Sections 597 (separate trial of special 
defenses not involving merits), 598 (separate trial of issue of liability before 
trial of other issues). These sections should be retained, however, because they 
include useful procedural details which should continue to apply. 

13 See 2 B. WITKIN, CALIFORNIA PROCEDURE Pleading § 160 (1954) ("There is a 
dearth of California authority on the meaning and effect of [the "action may 
be severed" portion of Section 1048]; the relatively few decisions merely em­
phasize its discretionary character."). 

(528 ) 



OPERA liVE DAlE 
The operative date of the proposed statute should be deferred until 

July 1, 1972, and the statute should apply to actions commenced on or 
after that date. This will give lawyers and judges sufficient time to 
become familiar with the new procedures. However, because some of 
the provisions of the proposed statute might appropriately be applied 
to actions pending on July 1, 1972, the Judicial Council should be 
authorized to adopt rules making such specific provisions applicable to 
these pending actions. 

MISCELLANEOUS REVISIONS 
In addition to the major changes discussed above, the Commission 

recommends other technical and relatively minor changes in existing 
legislation. One change of note among these is the extension of time to 
answer an amended complaint from ten to thirty days,14 in conformity 
with the general pleading requirements of the Code of Civil Procedure. 
Other changes are indicated in the Comments to the proposed statutory 
provisions that follow. 

"The 10-day provision of Code of Civil Procedure Section 432, set out in the Ap­
pendix (infra at 621), is a relic of prior practice. 
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PROPOSED LEGISLATION 
The Commission's recommendations would be effectuated by the 

enactment of the following measure: 
An act to amend Section 1692 of the Oiml Oode, to amend Sec­

tions 117h, 1171', 378, 379, 382, 389, 396, 435, 437c, 581, 583, 
626, 631.8, 666, 871.2, 871.3, 871.5, and 1048 of, to add Sec­
tions 379.5, 422.10, 422.20, 422.30, 422.40, and 471.5 to, to 
add Ohapter 2 (commencing with Section 425.10) and Chap­
ter 3 (commencing with Section 430.10) to Title 6 of Part 2 
of, to add a new chapter heading immediately preceding 
Section 435 of, to add a new chapter heading immediately 
preceding Section 437c of, and to repeal Sections 379a, 379b, 
379c, 380, 381, 383, 384, 422, 430, 431, 431.5, 432, 433, 434, 
437, 437a, 437b, 437d, 438, 439, 440, 441, 442, 462, and 463 
of, to repeal Ohapter 2 (commencing with Section 425) of 
Title 6 of Part 2 of, to repeal the heading for Ohapter 3 
(commencing with Section 430) of Title 6 of Part 2 of, to 
repeal the heading for Ohapter 4 (commencing with Section 
437) of Title 6 of Part 2 of, and to repeal Chapter 5 (com­
mencing with Section 443) of Title 6 of Part 2 of, the Code 
of Oivil Procedure, to amend Sections 3522 and 3810 of the 
Revenue and Taxation Code, and to amend Sections 26304, 
26305, 37161, 37162, and 51696 of the Water Code, relating 
to civil actions and proceedings. 

The people of the State of California do enact as follows: 

Civil Code 
§ 1692 (Conforming Amendment) 

SECTION 1. Section 1692 of the Civil Code is amended to 
read: 

1692. When a contract has been rescinded in whole or in 
part, any party to the contract may seek relief based upon 
such rescission by (a) bringing an action to recover any money 
or thing owing to him by any other party to the contract as a 
consequence of such rescission or for any other relief to which 
he may be entitled under the circumstances or (b) asserting 
such rescission by way of defense, eeafttepelaiHl: or cross­
complaint. 

If in an action or proceeding a party seeks relief based upon 
rescission and the court determines that the contract has not 
been rescinded, the court may grant any party to the action 
any other relief to which he may be entitled under the cir­
cumstances. 

A claim for damages is not inconsistent with a claim for 
relief based upon rescission. The aggrieved party shall be 
awarded complete relief, including restitution of benefits, if 
any, conferred by him as a result of the transaction and any 
consequential damages to which he is entitled; but such relief 
shall not include duplicate or inconsistent items of recovery. 
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If in an action or proceeding a party seeks relief based upon 
rescission, the court may require the party to whom such relief 
is granted to make any compensation to the other which justice 
may require and may otherwise in its judgment adjust the 
equities between the parties. 

Comment. The amendment of Section 1692 merely deletes the refer­
ence to a "counterclaim." Counterclaims have been abolished; claims 
that formerly were asserted as counterclaims are now asserted as cross­
complaints. See Code of Civil Procedure Section 428.80. 

Code of Civil Procedure 

§ 117h (Conformi·ng Amendment) 
SEC. 2. Section 117h of the Code of Civil Procedure is 

amended to read: 
117h. No formal pleading, other than the said claim and 

notice, shall be necessary and the hearing and disposition of 
all such actions shall be informal, with the sole object of 
dispensing speedy justice between the parties. !J!fte If the 
defendant in any such action has a claim against the plaintiff 
which is for an amount within the jurisdiction of the small 
claims court as set forth in Section 117, he may file a Vef'iHed 
ftftSWep an affidavit stating fffiY HeW fft&ttep. ~ fIhttll eeH­

~ a eSlifltef'elaim such claim ; a copy of ~ ~ 
the affidavit shall be delivered to the plaintiff in person not 
later than 48 hours prior to the hour set for the appearance 
of said defendant in such action. !J!fte I3f'svisisflS e4! -this ee6tl 
as t6 eSlifltef'ellliHl:S ftf'e fl.ef'€~ iftftfle IlI3I3lieallle t6 StflIlll ~ 
eelif'ts; S6 £.tw as inellided witflHt ~ ;j-aPisdietisfl. Such tHi­

swet' affidavit shall be made on a blank substantially in the 
following form: 

In the Small Claims Court of ________ , County of ________ , 
State of California. 

____________________ , Plaintiff, } 
vs. 

____________________ , Defendant. 
CSlifltepelaiffl Claim of Defendant. 

State of California, ? 
County of _______ , ) ss. 
________ , being first duly sworn, deposes and says: That 

said plaintiff is indebted to said defendant in the sum of 
________ ($ ________ ) for ________ , which amount defendant 
prays ~ be allowed ftS a eSHHtef'elaiffl to the defendant 
against the e*tim e4! plaintiff herein. 

Subscribed and sworn to before me this ________ day of 
________ , 19 __ . 

Judge (Clerk or Notary Public.) 
Comment. The amendment to Section 117h deletes the former refer­

ences to "counterclaim" and makes other conforming changes to reflect 
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the fact that counterclaims have been abolished. See Code of Civil 
Procedure Section 428.80. There are no compulsory joinder of actions 
or compulsory cross-complaint requirements imposed upon either the 
plaintiff or defendant in small claims actions. See Code of Civil Pro­
cedure Section 426.60 (b) and the Comment thereto. 

§ 117r (Conforming Amendment) 

SEC. 3. Section 117r of the Code of Civil Procedure is 
amended to read: 

117r. If a defendant in a small claims action shall have a 
claim against the plaintiff in such action and such claim be 
for an amount over the jurisdiction of the small claims court 
as set forth in Section 117, but of a nature which would be 
the subject t6 ee'liBte¥elftHrt 6P of a cross-complaint in such 
action under the rules of pleading and practice governing 
the superior court, then defendant may commence an action' 
against said plaintiff in a court of competent jurisdiction and 
file with the justice of said small claims court wherein said 
plaintiff has commenced his action, at or before the time set 
for the trial of said small claims action, an affidavit setting 
forth the facts of the commencement of such action by such 
defendant. He shall attach to such affidavit a true copy of the 
complaint so filed by said defendant against plaintiff, and pay 
to said justice the sum of one dollar ($1) for a transmittal 
fee, and shall deliver to said plaintiff in person a copy of said 
affidavit and complaint at or before the time above stated. 
Thereupon the justice of said small claims court shall order 
that said small claims court action shall be transferred to said 
court set forth in said affidavit, and he shall transmit all files 
and papers in his court in such action to such other court, and 
said· actions shall then be tried together in such other court. 

The plaintiff in the small claims action shall not be required 
to pay to the clerk of the court to which the action is so 
transferred any transmittal, appearance or filing fee in said 
action, but shall be required to pay the filing and any other 
fee required of a defendant, if he appears in the action filed 
against him. 

Comment. The amendment of Section 117r deletes the reference to 
a "counterclaim." Counterclaims have been abolished; claims that 
formerly were asserted as counterclaims are now asserted as cross­
complaints. See Code of Civil Procedure Section 428.80. 

§ 378. Permissive joinder of plaintiffs 
SEC. 4. Section 378 of the Code of Civil Procedure is 

amended to read: 
378. All f)epsefts ~ Be ~ Ht eRe ~ ftS f)lftiBti4Js 

wfte ftft¥e ftB iBtepest iB the ~jeet M the aetieft 6P Ht wftem 
~ ~ t6 Pelie4! Ht pesf)eet ~ 6P &PisiBg 9tit M the S&Hte 

tp8:BSftetieB 6P sePiee M tpftBsftetieBS is &Hegetl t6 etist; whethep 
jeiBtly, se¥ePftlly 6P iB the altePBati¥e, whePe H eaeft: flepS8BS 
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9peagat SeflftPftte ~ flfiY EtaestieB el lew ep. £ae4; weliM 
~ wft.iefl. ttPe eemmeB ~ all the ~ ~ the aetieB , ~ 
~ tftttt * ti'fIeB" the ftfIfllieatieB el ftffj' ~ it aft.aH ~ 
tftat 8lieft jeiBaep Hitty emaapPft!!s ep. ~ the tpt&l el the 
&etieB; the ~ Hitty efflep. seflapate tfitHs ep. fBftlffi 8lieft e-tftep 
eMeP as Hitty Be eXfleaieBt, ftfl6. jaagmeBt Hitty Be gi¥eB £ep. 

Slieft eM et' HiePe el the f11aiBtiffs as may Be ~ te Be eft­

ti#ea ~ Ptllie!; fep. the ~ te wft.iefl. he ep. ~ Hitty Be eft­

title&.-
(a) All persons may join in one action as plaintiffs if: 
(1) They assert any right to relief jointly, severally, or in 

the alternative, in respect of or arising out of the same trans­
action, occurrence, or series of transactions or occurrences and 
if any question of law or fact common to all these persons will 
arise in the action j or 

(2) They have a claim, right, or interest adverse to the de­
fendant in the property or controversy which is the subject of 
the action. 

(b) It is not necessary that each plaintiff be interested as 
to every ca1~se of action or as to all relief prayed for. Judg­
ment may be given for one or more of the plaintiffs according 
to their respective right to relief. 

Comment. Section 378 continues the substance of former California 
law. See 2 B. WITKIN, CALIFORNIA PROCEDURE Pleading §§ 90, 91 (1954). 
It supersedes former Code of Civil Procedure Section 381, portions of 
Code of Civil Procedure Section 378, and portions of former Code of 
Civil Procedure Sections 383 and 384. 

Subdivision (a) (1) and subdivision (b) of Section 378 are phrased 
in substantial conformity with Rule 20 (a) of the Federal Rules of Civil 
Procedure.- The broadest sort of joinder is permitted under the trans­
action clause of the federal rule and of Section 378. See C. CLARK, CODE 
PLEADING 367 n.86, 369 n.94 (2d ed. 1947) ; 2 B. WITKIN, CALIFORNIA 
PROCEDURE Pleading § 91 (1954). Paragraph (2) of subdivision (a) is 
derived from the "interest in the subject of the \ action" provision 
formerly found in Section 378 and expressed in principle in former 
Code of Civil Procedure Sections 381, 383, and 384. Paragraph (2) is 
not needed to expand the broad scope of permissive joinder under the 
transaction clause of subdivision (a) (1) but has been included to 
eliminate any possibility that the omission of the" interest in the subject 
of the action" provision formerly found in Section 378, and the de­
letion of other permissive joinder provisions, might be construed to 
preclude joinder in cases where it was formerly permitted. 

The power of the court to sever causes where appropriate, formerly 
found in Section 378, is now dealt with separately in Section 379.5 
(new). 

§ 379. Permissive joinder of defendants 
SEC. 5. Section 379 of the Code of Civil Procedure is 

amended to read: 
379. .,A;a,y ~ may Be maae it aefeBaafit ~ lias ep. 

elaims QB iBtepest Hi the eeBtps¥eps:y atl¥epge ~ tee f11aiBtiff, 
ep. wft& is it BeeeSSftp;y ~ te it eemplete aetepmiBatieB ep. 
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settlemeftt * the f):aesti6ft iBv-elvea thepeift. AB:tl itt 6ft ~ 
t6 aetepmifte the ~ 6f' ~ ~ f'sssessisft t6 Peftl f'Psf'eptry 
wftieft, ftt tlte time ~ tlte eSHl:Hl:efteeHl:eftt * the ~ is itt 
the f'sssessisft ~ ft tefiftBt; the IImalspa fftft;" fie ~ ftS ft 

~ aefeBaaftt. 
(a) All persons may be joined in one action as defendants 

if there is asserted against them: 
(1) Any right to relief jointly, severally, or in the alter­

native, in respect of or arising out of the same transaction, oc­
currence, or series of transactions or occurrences and if any 
question of law or fact common to all these persons will arise 
in the action j or 

(2) A claim, right, or interest adverse to them ~n the prop­
erty or controversy which is the subject of the action. 

(b) It is not necessary that each defendant be interested 
as to every cause of action or as to all relief prayed for. Judg­
ment may be given against one or more defendants according· 
to their respective liabilities. 

Comment. Section 379 is amended to provide statutory standards 
for joinder of defendants comparable to those governing joinder of 
plaintiffs. See the Comment to Section 378. . 

The deleted provisions of Section 379 and former Code of Civil 
Procedure Sections 379a, 379b, 379c, 380, and 383 provided liberal 
joinder rules but were criticized for their uncertainty and overlap. 
See 1 J. CHADBOURN, H. GROSSMAN & A. VAN ALSTYNE, CALIFORNIA 
PLEADING § 618·(1961); 2 B. WITKIN, CALIFORNIA PROCEDURE Pleailing 
§ 93 (1954). The amendment to Section 379 substitutes the more under­
standable "transaction" test set forth in Rule 20 (a) of the Federal 
Rules of Civil Procedure. However, in so doing, the section probably 
merely makes explicit what was implicit in prior decisions. See Hoag v. 
Superior Court, 207 Cal. App.2d 611, 24 Cal. Rptr. 659 (1962). Para­
graph (2) of subdivision (a) of Section 379 is included merely to make 
clear that Section 379 as amended permits joinder in any case where 
it formerly was permitted. See Comment to Section 378. Paragraph 
(2) is derived from the deleted provisions of Section 379 and the 
principle stated in former Code of Civil Procedure Sections 379a, 
379b, 379c, 380, and 383. 

The phrase "in the alternative" in Section 379 retains without 
change the prior law under former Code of Civil Procedure Sections 
379a and 379c. See 2 B. WITKIN, CAJJJFORNIA PROCEDURE Pleading 
§ 96(b) (1954); FED. R. CIV. PROC., Rule 20(a) (permitting joinder 
of defendants where right to relief is asserted against them "in the 
alternative") and Official Form 10 (" Complaint for negligence where 
plaintiff is unable to determine definitely whether the person respon­
sible is C.D. or E.F. or whether both are responsible ... "). See Kraft 
v. Smith, 24 Cal.2d 124, 148 P.2d 23 (1944) (permitting joinder of 
two doctors who operated on plaintiff's leg at different times). But see 
Landau v. Salam, 10 Cal. App.3d 472,89 Cal. Rptr. 239 (1970) (deny· 
ing joinder of two defendants who allegedly injured plaintiff in acci­
dents occurring on separate days). See generally 2 B. WITKIN, CALI­
IWRNIA PROCEDURE Pleading §§ 96, 97 (1954). 
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§ 379a (Repealed) 
SEC. 6. Section 379a of the Code of Civil Procedure is re­

pealed. 
~ All flepseHs fltay' he ~ as defeHdaHts agaiHst 

wfteHt tfle P-igltt 16 frffj" ~ is ~ 16 ~ whethep 
jeiHtly, sevepally e-P ffi tfle alteFHative, fHMl jftdgH!:eHt Htay he 
giveH- agaiHst sHffi 6fle e-P H!:ffl'e ~ #te defeHdaHts fIB Htay he 
~ 16 he litthle; aeeepdiHg ~ tfleH. FeSfleetwe liatiilities. 

Comment. Section 379a is superseded by Section 379. 

§ 379b (Repealed) 

SEC. 7. Section 379b of the Code of Civil Procedure is re­
pealed. 
~ It shall Bet he HeeeSSapy #tat eaelt defeHdaHt shall 

he iHtepested as t6 all ~ ~ feF.; e-P as 16 eve¥y' etHffle 

~ ae-tisft iHeluded ffi frffj" flPeeeediHg agaiHst ftim.; ffltt #te 
eeiH't fltay' iH&lre SHeft ef'de¥ as Htay ~ ~ 16 flpeveHt frffj" 

defeHdaHt Hem tieiftg' £H!:tiaPFllsAed e-P ~ 16 eXfleHBe tiy tieiftg' 
peEtftiped 16 a#eft6. ffitY flPseeediHgs ffi wHieH He Htay Have 
H6 iHtepest. 

Comment. Section 379b is superseded by subdivision (b) of Section 
379 and by Section 379.5. 

§ 379c (Repealed) 

SEC. 8. Section 379c of the Code of Civil Procedure is re­
pealed. 
~ :.wHePe the ~lftffitiff is ffi ~ as 16 the ~ Hem 

wfteHt He is eHtitled 16 pedpess, he Htay -jeffi twa ep ffie:Fe de­
feHdllHts, witft the iftteHt t-Hat the qftestieH as 16 whleft; if 
~ ~ tfle de£eHdllHts is liahle; fHMl t6 ~ ~ may he 
detepH!:iHed tieiweeH the flllPties. 

Comment. Section 379c is repealed as unnecessary. The authority 
granted by Section 379c to join defendants liable in the alternative is 
continued without change in revised Section 379. See the Comment to 
Section 379. 

§ 379.5. Separate trials 

SEC. 9. Section 379.5 is added to the Code of Civil Proce­
dure, to read: 

379.5. When parties have been joined under Section 378 or 
379, the court may make such orders as may appear just to 
prevent any party from being embarrassed, delayed, or put 
to undue expense, and may order separate trials or make such 
other order as the interests of justice may require. 

Comment. Section 379.5 continues without significant substantive 
change the discretion of the court to sever causes where appropriate 
by combining former Sections 378 and 379b and making them appli­
cable uniformly to any party-plaintiff or defendant. See generally 
] J. CHADBOURN, H. GROSSMAN & A. VAN ALSTYNE, CALIFORNIA PLEAD­
ING § 622 (1961); 2 B. WITKIN, CALIFORNIA PROCEDURE Pleading § 98 
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(1954). The federal counterpart to Section 379.5 is Rule 20 (b) of the 
Federal Rules of Civil Procedure. 

The general authority of a court to sever causes of action and issues 
for trial is contained in Section 1048. 

§ 380 (Repealed) 

SEC. 10. Section 380 of the Code of Civil Procedure is 
repealed. 

38Q., tit fffi tte-tieft Bt'Sligfi1; ~ ft ~ fflft 6F psssessisft 6F 
Peftl: pt'spet'ty, tit eetet'lftifte fffi aevet'8e elftim 6f' fffi ifttet'est 6f' 

estftte tflet'eift, tM ~ lftakiftg Sfteh MVef'Se eJa.im fHtd ~ 
89ftS tit p9ssessisft ~ % ~ as defeftdaftts, fHtd if tM 
jlieglfteft1; % fep tM plaifttiif, fie ~ fla.ve ft Wf'i.j; fep tM ~ 
seasiefl: 6F tfle ppelftises, as agaHtst tM eefeftdaftts tit tM ftetie.H.; 
agaiftst wfleHt tfle jlieglfteftt ItfI::s pftSSee. 

Comment. Section 380 is repealed. The section is made unnecessary 
by the liberal rule of permissive joinder set forth in Section 379. See 
2 B. WITKIN, CALIFORNIA PROCEDURE Pleading § 93 (1954); cf. 1 
J. CHADBOURN, H. GROSSMAN & A. VAN ALSTYNE, CALIFORNIA PLEADING 
§ 621 (1961). Repeal of Section 380 does not affect the power of the 
court to issue a writ for possession in the type of case described in the 
section. See CODE CIV. PROC. §§ 681, 682(5). See also Montgomery v. 
Tutt, 11 Cal. 190 (1858) (power to issue writ is inherent in power to 
hear action and make decree). 

§ 381 (Repealed) 
SEC. 11. Section 381 of the Code of Civil Procedure is 

repealed. 
88b ~ tw& 6f' ift6f'e flepSSfts elailftiftg ft;ffj" estate 6f' ifl.t.ep.. 

est tit lfHtds ~ ft e9lftHl:Sft ~ 6F -tttle; 'Nfiethep fisldHig 
as teftaftts tit eSlftlftSft, -je-iRt teftttnts, eepapeefteps, 6f' Hi se¥eP­

~ ~ ~ ffi fffi tte-tieft agaiHst ~ ~ elailftiftg ft;ft 

aevep8e estftt.e 6f' ifttepes1; tfiepeift, fep tM plipfl8se 6F eeteplftift 
ffig Sfteh ftd¥eFse elftHH; 6f' if feff estaBlisfiiftg Sfteh e8lftlft8ft 
~ 6F title; 6f' 6F eeelapiag tM SftHI:e tit % IteM tit tfflst; 
6f' 6F t'elft8'Viftg' ft eletHl flft6H" tM ~ 

Comment. Section 381 is repealed as unnecessary. Its express statu­
tory authorization of joinder of certain persons as plaintiffs was 
eclipsed in 1927 by the revision of Section 378. See 1 J. CHADBOURN, 
H. GROSSMAN & A. VAN ALSTYNE, CALIFORNIA PLEADING § 615 (] 961) ; 
2 B. WITKIN, CALIFORNIA PROCEDURE Pleading § 92 (1954). 

§ 382 (Conforming Amendment) 
SEC. 12. Section 382 of the Code of Civil Procedure is 

amended to read: 
382. ~ tM ~ tit tfle aetieB; tfi6se wfl& ftPe tiftitee. tit 

ifttepest HI:liSt % ~ as I*aifttiifs 6f' eefefteaftts, ffii.t if If 
the consent of anyone who should have been joined as plaintiff 
cannot be obtained, he may be made a defendant, the reason 
thereof being stated in the complaint; and when the question 

2-S0425_F 
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is one of a common or general interest, of many persons, Or 
when the parties are numerous, and it is impracticable to bring 
them all before the Court, one or more may sue or defend for 
the benefit of all. 

Comment. Section 382 is amended to delete the 1872 enactment of 
the old common law rule of compulsory joinder. This provision has 
been superseded by Section 389. See Section 389 and Comment thereto. 
The former rule was an incomplete and unsafe guide. One could be 
an indispensable or necessary party in the absence of any unity in 
interest. Thus, in an action brought by an unsuccessful candidate 
against the members of the Personnel Board to invalidate a civil serv­
ice examination and void eligibility lists based thereon, all the success­
ful candidates were held to be indispensable parties. However, they 
do not seem to have been united in interest in the usual sense of the 
term with either plaintiff or defendants. See Child v. State Personnel 
Board, 97 Cal. App.2d 467, 218 P.2d 52 (1950). On the other hand, 
the presence of a unity in interest did not always make one either an 
indispensable or necessary party. See Williams v. Reed, 113 Cal. 
App.2d 195, 204, 248 P.2d 147, 153-154 (1952) (joint and several 
obligors may be sued individually). See generally 1 J. CHADBOURN; 
H. GROSSMAN & A. VAN ALSTYNE, CALIFORNIA PLEADING § 593 (1961); 
2 B. WITKIN, CALIFORNIA PROCEDURE Pleading § 76 (1954). 

No change has been made in Section 382 insofar as it deals with 
joining an unwilling plaintiff as a defendant and with representative 
or class actions because these aspects of the section were beyond the 
scope of the Law Revision Commission's study. Accordingly, this por­
tion of the section was not reviewed by the Commission. Its retention 
neither indicates approval of these provisions nor makes any change in 
this area of the law. 

§ 383 (Repealed) 
SEC. 13. Section 383 of the Code of Civil Procedure is 

repealed. 
~ PeFs9Hs seveFally IittNe tif*ffi tfte same sl!ligati9H ei" 

mstFaHleHt, iBelaaiHg tfte ~ t6 Bills ~ elfeftaHg'e aM 
fll'SHlissSFY Hetea; aM saFeties e-H tfte same ei" 8eflllPftte ~ 
fHeHt6; Hifty: all ei" ~ ~ tfteBi fie melaaea itt the seme ~ 
at the ~ ~ tfte fllaifttiif, aM all ei" ~ ~ theHi ;i&Ht ft8 

fl1aiHtiifs itt the same aetieH; eSHeet'ftiHg ei" aifeetiHg -t.he &8li­
~ ei" iHstFameHt tif*ffi ~ ~ ftt'e 8e'"eFally liaBle:­
~ tfte same ~ is iHfRiFea ~ tw6 ei" Hiei"e iHSBFet'S 
seflaFlltely itt FeSfleet t6 the BaHie saejeet aM iHteFest, SHeIl 
fleFS9H, ei" the ~ee ~ tfte ft6lieies; ei" the assigHee ei 
the etHtSe ~ aetieH; ei" ~ saeeeSS9F itt iHteFest ~ SHeIl ft8-

SBi'ed ei" 'fJftYee; Hifty: j6ift all ei" ~ ~ SHeIl iHfRiFeFS itt ft 

siHgle ae-ti6ft fep the FeeS"leFY ~ ft leS8 ~ the se¥et'ftl fleIi­
eies, aM itt ease ~ jaagmeHt ft se¥eFftl jaagmeHt fHBftt fie 
FeE aeFea ftg8;i~ eaffl. ~ Stteft iHfRiFet'S aeesf'aiHg ftS his litt9il­
ity shall IlflflellF. 

Comment. Section 383 is repealed. The section is made unnecessary 
in part by the liberal rules of permissive joinder set forth in Sections 
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378 (plaintiffs) and 379 (defendants) and is superseded in part by 
the rules for compulsory joinder set forth in Section 389. See 1 J. 
CHADBOURN, H. GROSSMAN & A. VAN ALSTYNE, CALIFORNIA PLEADING 
§§ 615, 621 (1961); 2 B. WITKIN, CALIFORNIA PROCEDURE Pleading 
§§ 92, 93 (1954). 

Section 383 provided that all or any number less than all of a number 
of persons who are severally liable on the same obligation, or who are 
sureties, or who are insurers against the same loss, may sue or be sued 
in the same action. This rule was in part an exception to the common 
law rule that one or all of such persons, but not an intermediate num­
ber, might be joined. See People v. Love, 25 Cal. 520, 526 (1864); cf. 
Stearns v. Aguirre, 6 Cal. 176 (1856) (dictum). Insofar as Section 
383 permitted such persons to join or be joined as parties to an action, 
it has since been replaced by Sections 378 and 379. Insofar as Section 
383 provided an exception to a common law rule of compulsory joinder, 
it has been superseded by Section 389. See Section 389 and Comment 
thereto. If compulsory joinder is not required pursuant to the latter 
section, nothing prohibits an intermediate number of such persons from 
joining or being joined. 

§ 384 (Repectled) 
SEC. 14. Section 384 of the Code of Civil Procedure is 

repealed. 
gB4,. ,AH: ftePfl8B9 B8laiBg ftS tes&Ilts m e8JBH1:8B, ~ 

1ietI:ftBo1;s; ep e8ftlH'eeBepS, ep ~ ~ep IeM ~ ell; m&y 

~ ep sevep811y e8mmesee ep 8efeB4 ~ ~ ~ ep 

ftPeeeeaiBg ieP ~ eBf8peemeBt ep ftPeteetieB ei ~ ~ 
ei 91Ieft ~ 

Comment. Section 384 is repealed. The section is made unnecessary 
in part by the liberal rules of permissive joinder set forth in Sections 
378 (plaintiffs) and 379 (defendants) and is superseded in part by 
the rules for compulsory joinder set forth in Section 389. See generally 
1 J. CHADBOURN, H. GROSSMAN & A. VAN ALSTYNE, CALIFORNIA PLEAD­
ING § 615 (1961); 2 B. WITKIN, CALIFORNIA PROCEDURE Pleading 
§§ 92, 93 (1954). 

At common law, in certain circumstances, all coholders of property 
were required to be joined in an action affecting such property; in 
other circumstances, coholders were prohibited from joining in one 
action. See Throckmorton v. Burr, 5 Cal. 400 (1855); Johnson v. 
Sepulbeda, 5 Cal. 149 (1855). The enactment of Section 384 in 1872 
changed both these rules to a flexible one permitting either all or "any 
number less than all" to commence or defend actions concerning their 
common property. See former CAL. CODE CIV. PROC. § 384; Mer.rill v. 
California Petroleum Corp., 105 Cal. App. 737, 288 P. 721 (1930). 
Insofar as Section 384 permitted all coholders to join or be joined, it 
has been eclipsed by the liberal joinder rules provided in Sections 378 
and 379. Although Section 384 also permitted less than all coholders 
to join or be joined, prior case law recognized that, notwithstanding 
Section 384, under some circumstances all the cotenants must be joined 
as parties. See, e.g., Solomon v. Redona, 52 Cal. App. 300, 198 P. 643 
(1921); Jameson v. Chanslor-Can/ield Midway Oil Co., 176 Cal. 1, 
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167 P. 369 (1917). Of. Woodson v. Torgerson, 108 Cal. App. 386, 291 
P. 663 (1930). See 2 B. WITKIN, CALIFORNIA PROCEDURE Pleading § 79 
(1954). The rules determining whether all the cotenants must be joined 
are now set forth in Section 389. See Section 389 and Comment thereto. 
If compulsory joinder is not required pursuant to those rules, nothing 
prohibits less than all coholders to join or be joined. 

§ 389. Compulsory joinder of parties 
SEC. 15. Section 389 of the Code of Civil Procedure is 

amended to read: 
389. A flei'£Ieft is ftti: illais~ellsaale ~ t6 ftti: eeMett if 

his aasellee will ~Pevellt ~ e&tH't Haem pellaePHtg ~ eft'eetiw.e 
jaagmellt aetweell ~ ~ eP ~ sePi8asly ~pejaHiee 
~ ~ ~ t.fte e&aPt eP if his iBtepest wealft Be illeftaiti 
aBly aReetea eP je8~&pHil'lea By ft jaHgmellt pellaePea aetweell 
~ ~ll:Pties. 

A flei'£Ieft wile is fl% ftti: Htai~ellsaBle ~ kt wMse 
j8Htaep ~ ea&I*e ~ eeai't t6 aetePBlHte aeaiti8lllli eaases 
M &etieB ~ ea-t M tfte tpaBsaeti8ll eP 8eeaPPellee illvel'l'ea 
HI: ~ eeMett is ft e8llaiti8lla,l.ly lleeeSSllpY ~ 

:wBeB it ~~ellps tftM ftti: iBa~ellSftBle ~ Ita9 fl% geeB 
~ ~ e.eaPt shall ePftep ~ ~ assePiHtg ~ eaase M 
eeMett t6 wMeft he is mais~ellsaale t6 BPHtg him ift:. ~ he is 
fl% -theB BP8agfit ill; t.fte eeaPt shall aisBlifis wNB8at ~PejatHee 
&Y eaases M aetieft as t9 wMeft saeft ~ is illai~ellsaBle 
ftllft may; HI: aeHitiea; aismtss witB8at ~Pejaaiee &BY eaase M 
aeHeB a,sseptea By ft ~ wMse ~ t9 e8m~~ wttft t.fte 
eeftPt!s ePftep is wilflH eP llegligellt. 

:wBeB it ~~ell:Ps tft&t ft e8llHiti8lla~T lleeessll:PY ~ Ite:s 
fl% geeB ~ ~ eeaPt shall ePfteio ~ ~ IlsseptiBg the 
e&ase M ~ t9 wMeft he is e8llaiti8llllUy lleeesSllPy t6 ~ 
him ill if he is saajeet t6 the jaPisHieti8ll M the eMPf; if he 
eftti: Be BP8agBt ill witB8at ~ ~ ftllft if his jeiBaep will 
fl% etHf6e ~ eem~le*ity eP ~ ill tfte ~peeeeaiBgs. ~ he 
is Bet tfleB. BP8agBt ill; ~ eeai't may aismiss witfteat ~pejaHiee 
~ eaase M &etieB Ilsseptea By ft ~ wMse ~ t9 e8~~ 
wNB the eeftPt!s eMeP is wilflH eP llegligellt. 

Wftelle'l'ep ft eeai't mafies 8ft ePftep ~ ft ~ Be BP8agBt 
~ ftti: aetieB; the e&aPt may eMeP Ilmellae8: eP S1:t~~lelBelltal 
~lellHillgs eP ft ep8S8 e8m~laiBt ftle& eM samm8llS tBepe8ll is-
8ftefl eM ~ 

:u; MteP llaHiti8lllli e8llaiti8llftl.ly lleeessllpY ~ ftfwe geeB 
BP8agltt ill ~apS1:t1tllt t6 tlHe seeti8ll, tfte ee1:tPt fiBes tft&t ~ 
aaial will Be lHlft.lHy e8m~lielltea eP aeillyea aeelHtse M tfte 
llamaep M ~ eP e&1:t6eS M ~ ill'l'81¥ea, tfte e&aPt may 
eMeP se~IlPate aaials as t9 saeh ~ eP make saeft etftep 
eMeP as may Be j-ast. 

(a) A person who is subject to service of process and whose 
joinder will not deprive the court of jurisdiction over the 
subject matter of the action shaH be joined as a party in the 
action if (1) in his absence complete relief cannot be accorded 
among those already parties or (2) he claims an interest re-
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lating to the subject of the action and is so situated that the 
disposition of the action in his absence may (i) as a practical 
matter impair or impede his ability to protect that interest or 
(ii) leave any of the persons already parties subject to a sub­
stantial risk of incurring double, multiple, or otherwise incon­
sistent obligations by reason of his claimed interest. If he has 
not been so joined, the court shall order that he be made a 
party. 

(b) If a person as described in paragraph (1) or (2) of sub­
division (a) cannot be made a party, the court shall determine 
whether in equity and good conscience the action should pro­
ceed among the parties before it, or shottld be dismissed with­
out prejudice, the absent person being thus regarded as in­
dispensable. The factors to be considered by the court include: 
(1) to what extent a judgment rendered in the person's absence 
might be prejudicial to him or those already partiesj (2) the 
extent to which, by protective provisions in the judgment, by 
the shaping of relief, or other measures, the prejudice can be 
lessened or avoidedj (3) whether a judgment rendered in the 
person's absence will be adequatej (4) whether the plaintiff or 
cross-complainant will have an adequate remedy if the action 
is dismissed for nonjoinder. 

(c) A. complaint or cross-complaint shall state the names, if 
known to the pleader, of any persons as described in paragraph 
(1) or (2) of subdivision (a) who are not joined, and the 
reasons why they are not joined. 

(d) Nothing in this section affects the law applicable to 
class actions. 

Comment. Section 389 is revised to substitute practically in its en­
tirety Rule 19 of the Federal Rules of Civil Procedure for former 
Section 389. The words" without prejudice" have been added to the 
language of the Federal Rule in subdivision (b) of Section 389 merely 
to avoid any contrary implication that might be created by the omis­
sion of the somewhat similar provision formerly found in Section 389. 
See Wilson v. Frakes, 178 Cal. App.2d 580, 3 Cal. Rptr. 434 (1960). 

Basically, as amended, Section 389 requires joinder of persons ma­
terially interested in an action whenever feasible. In certain instances, 
joinder cannot be accomplished because it would deprive the court of 
subject matter jurisdiction. For example, the federal courts have ex­
clusive jurisdiction over proceedings against foreign consuls or vice 
consuls (28 U.S.C.A. § 1351) and, more importantly, over suits against 
the United States under the Federal Tort Claims Act. See 28 U.S.C.A. 
§ § 1346 (b), 2679 (b). In other situations, joinder will be impossible be­
cause personal jurisdiction over the party cannot be obtained. 

When joinder cannot be accomplished, the circumstances must be 
examined and a choice made between proceeding with or dismissing 
the action. The adequacy of the relief that may be granted in a person's 
absence and the possibility of prejudice to either such person or the 
parties before the court are factors to be considered in making this 
choice. However, a person is regarded as indispensable only in the con­
clusory sense that, in his absence, the court has decided the action 
should be dismissed. Where the decision is to proceed, the court has 
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the power to make a legally binding adjudication between the parties 
properly before it. 

Section 389 formerly attempted not only to avoid prejudice to the 
parties or absent person but also to promote the general convenience of 
the courts by preventing a multiplicity of suits. As revised, Section 389 
takes a different approach; it limits compulsory joinder to those situa­
tions where the absence of a person may result in substantial prejudice 
to that person or to the parties already before the court. See Recom­
mendation and Study Relating to Counterclaims and Cross-Complaints, 
Joinder of Causes of Action, and Related Provisions, 10 CAL. L. RE­
VISION COMM'N REPORTS 501, 515 (1971). Section 389 was widely 
criticized because it formerly appeared to require joinder of parties 
merely for the general convenience of the courts by preventing a multi­
plicity of suits. See Friedenthal, Joinder of Claims, Counterclaims, and 
Cross-Complaints: Suggested Revision of the California Provisions, 23 
STAN. L. REV. 1 (1970); Comments, Bringing New Parties Into Civil 
Actions in California, 46 CAL. L. REV. 100 (1958); Joinder of Parties 
in Civil Actions in California, 33 So. CAL. REV. 428 (1960). However, 
an examination of the appellate cases decided since the convenience of 
the courts provision was added to Section 389 in 1957 discloses that the 
provision was not relied upon; instead, the courts continued to apply 
the principles enunciated in Bank Of California v. Superior Court, 
16 Cal.2d 516,106 P.2d 879 (1940). 

Under the former law, an indispensable party had to be joined in 
the action; until and unless he was, the court had no jurisdiction to 
proceed with the case. See, e.g., Irwin v. City of Manhattan Beach, 227 
Cal. App.2d 634, 38 Cal. Rptr. 875 (1964). This absolute rule has been 
changed; however, practically speaking, the change is perhaps more 
one of emphasis. The guidelines provided in Section 389 are substan­
tially those that have guided the courts for years. See Bank of Cali­
fornia v. Superior Court, 16 Ca1.2d 516, 106 P.2d 879 (1940). These 
guidelines should require dismissal in the same circumstances where 
formerly a person was characterized as indispensable. 

As noted above, Section 389 has been revised to conform substan­
tially to Rule 19 of the Federal Rules of Civil Procedure. Accordingly, 
the explanatory note.prepared, by the Advisory Committee in conjunc­
tion with the amendment of Rule 19 in 1966 is particularly helpful in 
describing the nature and effect of Section 389. This explanatory note 
is set out below with appropriate deletions and additions: 

Advisory CommiHee's Note 

General Considerations 
Whenever feasible, the persons materially interested in the sub­

ject of an action-see the more detailed description of these per­
sons in the discussion of new subdivision (a) below-should be 
joined as parties so that they may be heard and a complete dis­
position made. When this comprehensive joinder cannot be accom­
plished-a situation which may be encountered ... because of 
limitations on service of process [and] subject matter jurisdic­
tion ... -the case should be examined pragmatically and a choice 
made between the alternatives of proceeding with the action in 
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the absence of particular interested persons, and dismissing the 
action. 

Even if the court is mistaken in its decision to proceed in the 
absence of an interested person, it does not by that token deprive 
itself of the power to adjudicate as between the parties already 
before it through proper service of process. But the court can 
make a legally binding adjudication only between the parties ac­
tually joined in the action. It is true that an adjudication be­
tween the parties before the court may on occasion adversely 
affect the absent person as a practical matter, or leave a party 
exposed to a later inconsistent recovery by the absent person. 
These are factors which should be considered in deciding whether 
the action should proceed, or should rather be dismissed; but they 
do not themselves negate the court's power to adjudicate as be­
tween the parties who have been joined. 

Defects in the Original Rule 
The foregoing propositions were well understood in the older 

equity practice, see Hazard, Indi.~pensable Party: The Historical 
Origin of a Procedural Phantom, 61 Colum.L.Rev. 1254 (1961), 
and Rule 19 could be and often was applied in consonance with 
them. But experience showed that the [original] rule was defec­
tive in its phrasing and did not point clearly to the proper basis 
of decision. 

• • • • • 
The Amended Rule 

New subdivision (a) defines the persons whose joinder in the 
action is desirable. Clause (1) stresses the desirability of joining 
those persons in whose absence the court would be obliged to grant 
partial or "hollow" rather than complete relief to the parties 
before the court. The interests that are being furthered here are 
not only those of the parties, but also that of the public in avoid­
ing repeated lawsuits on the same essential subject matter. Clause 
(2) (i) recognizes the importance of protecting the person whose 
joinder is in question against the practical prejudice to him which 
may arise through a disposition of the action in his absence. 
Clause (2) (ii) recognizes the need for considering whether a 
party may be left, after the adjudication, in a position where a 
person not joined can subject him to a double or otherwise incon­
sistent liability. See [Reed, Compulsory Joinder of Parties in 
Civil Actions, 55 Mich.L.Rev. 327, 330, 338 (1957); Note, Indis­
pensable Parties in the Federal Courts, 65 Harv.L.Rev. 1050, 
1052-57 (1952) ; Developments in the Law-Multiparty Litigation 
in the Federal Courts, 71 Harv.L.Rev. 874, 881-85 (1958)]. 

The subdivision (a) definition of persons to be joined is not 
couched in terms of the abstract nature of their interests­
"joint, " "united," "separable," or the like. See . . . Develop­
ments in the Law, supra, at 880. It should be noted particularly, 
however, that the description is not at variance with the settled 
authorities holding that a tortfeasor with the usual "joint-and-
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several" liability is merely a permissive party to an action against 
another with like liability. See 3 Moore's Federal Practice, § 2153 
(2d ed. 1963) ; 2 Barron & Holtzoff, Federal Practice & Procedure 
§ 513.8 (Wright ed. 1961). Joinder of these tortfeasors continues 
to be regulated by Rule 20 .... [CAL. CODE CIV. PROC. §§ 378, 
379. Where an indemnity action would lie against a third person, 
the California rule appears to be that the indemnitor is not an 
"indispensable," but is a "conditionally necessary" party. See 
De Stackelberg v. Lamb Tramp. Co., 168 Cal. App.2d 174, 335 P.2d 
522 (1959). In practice, where advantageous, a defendant-indem­
nitee will simply join his indemnitor by cross-complaint. See CAL. 
CODE CIV. PROC. §§ 428.10, 428.20.] 

If a person as described in subdivision (a) (1)-(2) is amenable 
to service of process and his joinder would not deprive the court 
of jurisdiction in the sense of competence over the action, he 
should be joined as a party; and if he has not been joined, the 
court should order him to be brought into the action. . . . 

Subdivision (b). When a person as described in subdivision (a) 
(1)-(2) cannot be made a party, the court is to determine whether 
in equity and good conscience the action should proceed among 
the parties already before it, or should be dismissed. That this 
decision is to be made in the light of pragmatic considerations has 
often been acknowledged by the courts. See Roos v. Texas Co., 
23 F.2d 171 (2d Cir. 1927), cert. denied, 277 U.S. 587 (1928); 
Niles-Bement-Pond Co. v. Iron Moulders' Union, 254 U.S. 77, 80 
(1920). The subdivision sets out four relevant considerations 
drawn from the experience revealed in the decided cases. The 
factors are to a certain extent overlapping, and they are not 
intended to exclude other considerations which may be applicable 
in particular situations. 

The first factor brings in a consideration of what a judgment 
in the action would mean to the absentee. Would the absentee be 
adversely affected in a practical sense, and if so, would the preju­
dice be immediate and serious, or remote and minorf The possible 
collateral consequences of the judgment upon the parties already 
joined are also to be appraised. Would any party be exposed to 
a fresh action by the absentee, and if so, how serious is the threat T 
See the elaborate discussion in Reed, supra; cf. A.L. Smith Iron 
Co. v. Dickson, 141 F.2d 3 (2d Cir. 1944) ; Caldwell Mfg. Co. v. 
Unique Balance Co., 18 F.R.D. 258 (S.D.N.Y. 1955). 

The second factor calls attention to the measures by which 
prejudice may be averted or lessened. The "shaping of relief" 
is a familiar expedient to this end. See, e. g., the award of money 
damages in lieu of specific relief where the latter might affect an 
absentee adversely. Ward v. Deavers, 203 F.2d 72 (D.C.Cir. 1953) ; 
Miller & Lux, Inc. v. Nickel, 141 F.Supp. 41 (N.D.Calif.1956). 
On the use of "protective provisions," see Roos v. Texas Co., 
supra; Atwood v. Rhode Island Hosp. Trust Co., 275 Fed. 513, 
519 (1st Cir. 1921), cert. denied, 257 U.S. 661 (1922) ; cf. Stumpf 
v. Fidelity Gas Co., 294 F.2d 886 (9th Cir. 1961) ; and the general 
statement in National Licorice Co. v. Labor Board, 309 U.S. 350, 
363 (1940). 
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Sometimes the party is himself able to take. measures to avoid 
prejudice. Thus a defendant faced with·a prospect of a second 
suit by an absentee may be in a position to bring the latter into 
the action by defensive interpleader. See [CAL. CODE CIV. PROC. 
§§ 428.10, 428.20;] Hudson v. Newell, 172 F.2d 848, 852, mod., 
176 F.2d 546 (5th Cir. 1949); Gauss V. Kirk, 198 F.2d 83, 86 
(D.C. Cir. 1952) ; Abel V. Brayton Flying Service, Inc., 248 F.2d 
713,716 (5th Cir. 1957) (suggestion of possibility of counterclaim 
under Rule 13(b» ; cf. Parker Rust-Proof CO. V. Western Union 
Tel. Co., 105 F.2d 976 (2d Cir. 1939), cert. denied, 308 U.S. 597 
(1939). So also the absentee may sometimes be able to avert preju­
dice to himself by voluntarily appearing in the action or inter­
vening on an ancillary basis. See Developments in the Law, supra, 
71 Harv.L.Rev. at 882; Annot., Intervention or Subsequent 
Joinder of Parties as Affecting Jurisdiction of Federal Court 
Based on Diversity of Citizenship, 134 A.L.R. 335 (1941) ; Johnson 
V. Middleton, 175 F.2d 535 (7th Cir. 1949) ; Kentucky Nat. Gas 
Corp. V. Duggins, 165 F.2d 1011 (6th Cir. 1948); McComb V. 

McCormack, 159 F.2d 219 (5th Cir. 1947). The court should con­
sider whether this, in turn, would impose undue hardship on the 
absentee. (For the possibility of the court's informing an absentee 
of the pendency of the action, see comment under subdivision (c) 
below.) 

The third factor-whether an "adequate" judgment can be 
rendered in the absence of a given person-calls attention to the 
extent of the relief that can be accorded among the parties joined. 
It meshes with the other factors, especially the "shaping of relief" 
mentioned under the second factor. Cf. Kroese V. General Steel 
Castings Corp., 179 F.2d 760 (3d Cir. 1949), cert. denied, 339 U.S. 
983 (1950). 

The fourth factor, looking to the practical effects of a dismissal, 
indicates that the court should consider whether there is any 
assurance that the plaintiff, if dismissed, could sue effectively in 
another forum where better joinder would be possible. See Fitz­
gerald V. Haynes, 241 F.2d 417, 420 (3d Cir. 1957); Fouke V. 

Schenewerk, 197 F.2d 234, 236 (5th Cir. 1952); cf. Warfield V. 

Marks, 190 F.2d 178 (5th Cir. 1951). 
The subdivision uses the word "indispensable" only in a con­

clusory sense, that is, a person is "regarded as indispensable" 
when he cannot be made a party and, upon consideration of the 
factors above-mentioned. it is determined that in his absence it 
would be preferable to dismiss the action, rather than to retain it. 

A person may be added as a party at any stage of the action 
on motion or on the court's initiative . . . ; and a motion to dis­
miss, on the ground that it person has not been joined and justice 
requires that the action should not proceed in his absence, may 
be made as late as the trial on the merits . . . . However, when 
the moving party is seeking dismissal in order to protect himself 
against a later suit by the absent person (subdivision (a) (2) 
(ii», and is not seeking vicariously to protect the absent person 
against a prejudicial judgment (subdivision (a) (2) (i», his 
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undue delay in making the motion can properly be counted against 
him as a reason for denying the motion. A joinder question should 
be decided with reasonable promptness, but decision may properly 
be deferred if adequate information is not available at the time. 
Thus the relationship of an absent person to the action, and the 
practical effects of an adjudication upon him and others, may 
not be sufficiently revealed at the pleading stage; in such a case 
it would be appropriate to defer decision until the action was 
further advanced. . 

• • • • • 
Subdivision (c J parallels the predecessor subdivision (c) of 

Rule 19. In some situations it may be desirable to advise a person 
who has not been joined of the fact that the action is pending, 
and in particular cases the court in its discretion may itself 
convey this information by directing a letter or other informal 
notice to the absentee. 

Subdivision (dJ repeats the exception contained in the first 
clause of the predecessor subdivision (a). 

§ 396 (Conforming Amendment) 
SEC. 16. Section 396 of the Code of Civil Procedure is 

amended to read: 
396. If an action or proceeding is commenced in a court 

which lacks jurisdiction of the subject matter thereof, as de­
termined by the complaint or petition, if there is a court of 
this state which has such jurisdiction, the action or proceeding 
shall not be dismissed (except as provided in Section 581b, 
and as provided in subdivision 1 of Section 581 of this code) 
but shall, on the application of either party, or on the court's 
own motion, be transferred to a court having jurisdiction of 
the subject matter which may be agreed upon by the parties, 
or, if they do not agree, to a court having such jurisdiction 
which is designated by law as a proper court for the trial or 
determination thereof, and it shall thereupon be entered and 
prosecuted in the court to which it is transferred as if it had 
been commenced therein, all prior proceedings being saved. 
In any such case, if summons is served prior to the filing of 
the action or proceeding in the court to which it is transferred, 
as to any defendant, so served, who has not appeared in the 
action or proceeding, the time to answer or otherwise plead 
shall date from service upon such defendant of written notice 
of the filing of such action or proceeding in the court to which 
it is transferred. 

If an action or proceeding is commenced in or transferred 
to a court which has jurisdiction of the subject matter thereof 
as determined by the complaint or petition, and it thereafter 
appears from the verified pleadings, or at the trial, or hearing, 
that the determination of the action or proceeding, or of a 
ealHltepelaiBl, eP M & cross-complaint, will necessarily involve 
the determination of questions not within the jurisdiction of 
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the court, in which the action or proceeding is pending, the 
court, whenever such lack of jurisdiction appears, must sus­
pend all further proceedings therein and transfer the action 
or proceeding and certify the pleadings (or if the pleadings 
be oral, a transcript of the same), and all papers and proceed­
ings therein, to a court having jurisdiction thereof which may 
be agreed upon by the parties, or, if they do not agree, to a 
court having such jurisdiction which is designated by law as 
a proper court for the trial or determination thereof. 

An action or proceeding which is transferred under the pro­
visions of this section shall be deemed to have been commenced 
at the time the complaint or petition was filed in the court 
from which it was originally transferred. 

Nothing herein shall be construed to preclude or affect the 
right to amend the pleadings as provided in this code. 

Nothing herein shall be construed to require the superior 
court to transfer any action or proceeding because the judg­
ment to be rendered, as determined at the trial or hearing, is 
one which might have been rendered by a municipal or justice 
court in the same county or city and county. 

In any case where the lack of jurisdiction is due solely to 
an excess in the amount of the demand, the excess may be 
remitted and the action may continue in the court where it 
is pending. 

Upon the making of an order for such transfer, proceedings 
shall be had as provided in Section 399 of this code, the costs 
and fees thereof, and of filing the case in the court to which 
transferred, to be paid by the plaintiff unless the court order­
ing the transfer shall otherwise direct. If the party obligated 
to pay such costs and fees shall fail to do so within the time 
specifically provided, or, if none, then within five (5) days 
after service of notice of the order for transfer or as to costs 
and fees, then any party may pay such costs and fees and, if 
other than a party originally obligated to do so, sh~ll be en­
titled to credit therefor or recovery thereof, in the same man­
ner as is provided in Section 399. 

Comment. The amendment of Section 396 merely deletes the refer­
ence to a "counterclaim." Counterclaims have been abolished; claims 
that formerly were asserted as counterclaims are now asserted as cross­
complaints. See Code of Civil Procedure Section 428.80. 

§ 422 (Repealed) 
SEC. 17. Section 422 of the Code of Civil Procedure is 

repealed. 
4a& !l%e ~ ~leftaiBgs &ll8wea eft tfte ~ eI the ~lftiBtitr 
~ 

~ !l%e e8B1:~1ftiB..i, 
3: !l%e aeB1'liPi'ep te tfie ftBSwep, 
3. !l%e aeB1'lippep te tfie ep8BB e8Hl~1&iBt , 
4: !l%e ftB9WeP te the ep8BB e8Hl~I&iBt , 
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~ 6ft tfte f)&il"t e.f t.fte aefeBaMlt . 
,l.,. !pfte aemappep te tfte e8m~1ft;iBt, 
3: !pfte ftB~P, 
3: !pfte ep8SS e8m~lftiBt , 
4. !pfte aemappep t& tfte ftfiI'IWeP t& t.fte ep8SS e8m~lftiBt. 
#ft ~ e&af'ts; t.fte ~leatliB~ ftPe Be6 peflaipea t& De Ht 
~ ~ft;PtiealftP ~ ~ HHif'tt De saeft as t& eB-aBle Q f*!PSett 
e.f eelBmeB: aB:aepstMlaiBg t& latew wftet is iBteBaea , Ht ~ 
eea-Pts; the ~leftaiBgs ~ ~ t.fte ee~laiBt, ep. epess e8m 
~ De ePftI eP Ht W¥itiBg, B:eeft Be6 De vepiBea, HB:lese &tfteir­
wise ~peviaea Ht ~ ~ if Ht wi"itiBg, HHif'tt De Bleft with 
tfte ~ if eMl; ftB: ~ e.f t.fteip IMi-BstMlee HHif'tt De lBatle 
Ht tfte aeeket.) 

Comment. The portion of former Section 422 that enumerated the 
permissible pleadings is superseded by Section 422.10; the portion 
relating to pleadings in justice courts is superseded by Section 422.20. 

§ 422.10. Permissible pleadings enumerated 
SEC. 18. Section 422.10 is added to the Code of Civil Pro­

cedure, to read: 
422.10. The pleadings allowed in civil actions are com­

plaints, demurrers, answers, and cross-complaints. 
Comment. Section 422.10 supersedes the first paragraph of former 

Code of Civil Procedure Section 422. However, unlike Section 422 
which specified the pleadings to which a demurrer or answer could 
be filed, Section 422.10 merely lists the pleadings allowed; the cir­
cumstances where a particular pleading is required or permitted are 
specified in subsequent sections. See also Section 411.10 ("A civil 
action is commenced by filing a complaint with the court."). The 
pleadings that can request affirmative relief are complaints and cross­
complaints; a counterclaim is no longer permitted. See Section 428.80. 

§ 422.20. Pleadings in justice courts 
SEC. 19. Section 422.20 is added to the Code of Civil Pro­

cedure, to read: 
422.20. (a) The rules stated in this section apply only to 

pleadings in justice courts. 
(b) The pleadings are not required to be in any particular 

form but shall be such as to enable a person of common un­
derstanding to know what is intended. 

(c) The complaint or a cross-complaint shall be in writing. 
Other pleadings may be oral or in writing. If the pleadings 
are in writing, they shall be filed with the judge. If oral, an 
entry of their substance shall be made in the docket. 

(d) A copy of the account, note, bill, bond, or instrument 
upon which the cause of action is based is a sufficient com­
plaint or cross-complaint. 

(e) Except as otherwise provided in this title, the pleadings 
need not be verified. 
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Comment. Subdivisions (a), (b), (c), and (e) of Section 422.20 con­
tinue without substantive change the second paragraph of former Code 
of Civil Procedure Section 422. Subdivisions (a) and (d) continue a 
portion of subdivision 3 of former Code of Civil Procedure Section 
426 except that subdivision (d) applies to both complaints and cross­
complaints while Section 426 by its terms applied only to "com­
plaint[s]." 

§ 422.30. Caption for pleadings 
SEC. 20. Section 422.;30 is added to the Code of Civil Pro­

cedure, to read: 
422.30. Every pleading shall contain a caption setting 

forth: 
(a) The name of the court and county, and, in municipal 

and justice courts, the name of the judicial district, in which 
the action is brought; and 

(b) The title of the action. 
Comment. Section 422.30 retains the substance of the portion of sub­

division 1 of former Code of Civil Procedure Section 426 which pre­
scribed the caption to be used on a complaint. However, unlike the 
provision of former Section 426, Section 422.30 applies to all plead­
ings rather than merely to the complaint. This extension of the caption 
requirement is consistent with formt>r practice. CAL. RULES OF CT., 
Rules 20I(c) (superior court), 501(c) (municipal court). 

§ 422.40. Names of parties in title of action 
SEC. 21. Section 422.40 is added to the Code of Civil Pro­

cedure, to read: 
422.40. In the complaint, the title of the action shall in­

clude the names of all the parties; but, except as otherwise 
provided by statute or rule of thc Judicial Council, in other 
pleadings it is sufficient to state the name of the first party 
on each side with an appropriate indication of other parties. 

Comment. Section 422.40 continues the requirement found in sub­
division 1 of former Code of Civil Procedure Section 426 that the 
complaint include the names of the parties and adds a new provision 
applying to other pleadings. The inclusion of the phrase "et al." 
would be "an appropriate indication of other parties" for the purposes 
of Section 422.40. Section 422.40 is based on the second sentence of 
Rule IO(a) of the Federal Rules of Civil Procedure. 

§§ 425, 426, 426a, 426c, and 427 (Repealed) 
SEC. 22. Chapter 2 (commencing with Section 425) of 

Title 6 of Part 2 of the Code of Civil Procedure is repealed. 
Comment. Section 425 has been repealed as unnecessary because it 

duplicates Code of Civil Procedure Section 411.10. The remaining sec­
tions in Chapter 2 are superseded by the new provisions of the Code of 
Civil Procedure indicated below: 
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Repealed Provision New Provision 
Section 426 

Subdivision 1 ____ Section 422.30 (caption) 
Section 422.40 (names of parties) 

Subdivision 2 ____ Section 425.10 
Subdivision 3 ____ Section 422.20 (justice courts) 

Section 425.10 (demand for relief) 
Section 429.30 (infringement of rights in 

production) 
Section 426a ________ Section 429.20 
Section 426c ________ Section 429.10 
Section 427 _________ Section 425.20 (separate statement of causes 

of action) 
Section 427.10 (joinder of causes) 

Note: The text of the repealed sections is set out in the Appendix, 
infra at 621. 

SEC. 23. Chapter 2 (commencing with Section 425.10) is 
added to Title 6 of Part 2 of the Code of Civil Procedure, to 
read: 

CHAPTER 2. PLEADINGS DEMANDING RELIEF 

Article 1. General Provisions 

§ 425.10. Content of pleading demanding relief 
425.10. A complaint or cross-complaint shall contain both 

of the following: 
(a) A statement of the facts constituting the cause of action, 

in ordinary and concise language. 
(b) A demand for judgment for the relief to which the 

pleader claims he is entitled. If the recovery of money or 
damages be demanded, the amount thereof shall be stated. 

Comment. Section 425.10 continues requirements found in subdi­
vision 2 and subdivision 3 (first portion) of former Code of Civil Pro­
cedure Section 426. However, Section 425.10 applies to both complaints 
and cross-complaints while Section 426 by its terms applied to "com­
plaint[s]." 

§ 425.20. Separate statement of causes 
425.20. Causes of action need not be separately stated un­

less separate statement is necessary to avoid confusion. 
Comment. Section 425.20 supersedes the portion of former Code of 

Civil Procedure Section 427 that related to the separate statement of 
causes of action. Section 425.20, which requires a separate statement 
of causes of action only where necessary to avoid confusion, serves the 
same basic purpose as Rule 10 (b) of the Federal Rules of Civil Pro­
cedure (" Each claim founded upon a separate transaction or occur­
rence ... shall be stated in a separate count ... whenever a separation 
facilitates the clear presentation of the matters set forth"). Former 
Section 427, which required that each cause of action be separately 
stated but provided· exceptions for certain types of frequently occurring 
causes of action, was criticized as tending to "encourage prolixity and 



PLEADING-RECOMMENDATION 545 

uncertainty in the statement of the facts constituting the cause or 
causes of action." 2 B. WITKIN, CALIFORNIA PROCEDURE Pleading § 497 
at 1486 (1954). See Recommendation and Study Relating to Counter­
claims and Cross-Complaints, Joinder of Causes, and Related Provisions, 
10 CAL. L. REVISION COMM'N REPORTS 501, 511 (1971). Section 425.20, 
on the other hand, requires that the party objecting to the pleading 
must show not only that causes of action are not separately stated, but 
also that the failure to separately state the causes of action creates con­
fusion. This new requirement is intended to avoid the prolixity and 
uncertainty that sometimes resulted under the former rule. 

Article 2. CompUlsory Joinder of Causes of Action j Compulsory 
Cross-Complaints 

§ 426.10. Definitions 
426.10. As used in this article: 
(a) "Complaint" means a complaint or cross-complaint. 
(b) "Plaintiff" means a person who files a complaint or 

cross-complaint. 
(c) "Related cause of action" means a cause of action which 

arises out of the same transaction, occurrence, or series of trans­
actions or occurrences as the cause of action which the plaintiff 
alleges in his complaint. 

Comment. The definition in Section 426.10 of "related cause of ac­
tion" provides a convenient means for referring to a cause of action 
which arises out of the same transaction or occurrence. Subdivision (c) 
follows prior law (former Code of Civil Procedure Section 439) which 
was judicially interpreted to include a series of related acts or conduct. 
Brunswig Drug Co. v. Springer, 55 Cal. App.2d 444, 130 P.2d 758 
(1942) ("transaction" embraces the entire series of acts and mutual 
conduct of the parties) j Sylvester v. Soulsburg, 252 Cal. App.2d 185, 
60 Cal. Rptr. 218 (1967) (a continuous sequence of acts by vendors of 
real and personal property-including suit to terminate sale contracts, 
entry upon the real property, taking possession of the personal prop­
erty, and remaining in possession for a time-constituted a single 
transaction giving rise to purchasers' claim for damages for trespass). 

§ 426.20. Compulsory joinder of related causes of action 
426.20. Except as otherwise provided by statute, if the 

plaintiff fails to allege in his complaint a related cause of 
action which (at the time his complaint is filed) he has against 
any party who is served or who appears in the action, all his 
rights against such party on the related cause of action not 
pleaded shall be deemed waived and extinguished. 

Comment. Section 426.20 requires a party to join all causes of action 
arising from the transaction or occurrence pleaded in his complaint 
or cross-complaint. (See Section 426.10 defining" complaint," "plain­
tiff," and "related cause of action.") 

This requirement results normally under the rule in those jurisdic­
tions which follow the so-called operative facts theory of a cause of 
action for res judicata purposes. However, California has followed the 
"primary right theory" of a cause of action, and res judicata applies 
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only where the cause not pleaded is for irijury to the same primary 
right. See 2 B. WITKIN, CALIFORNIA PROCEDURE Pleading § 11 (1954); 
3 id. Judgment §§ 59-60. Nevertheless, even where different primary 
rights are injured, collateral estoppel would bar an unpleaded cause 
of action if precisely the same factual issues are involved in both 
actions. See 3 B. WITKIN, CALIFORNIA PROCEDURE Judgment §§ 62-64 
(1954). The rule provided by Section 426.20 is consistent with the 
former California practice relating to counterclaims under repealed 
Code of Civil Procedure Section 439. For further discussion, see 
Friedenthal, Joinder of Claims, Counterclaims, and Cross-Complaints: 
Suggested Revision of the California Provisions, 23 STAN. L. REV. 1, 
12-14 (1970). 

Only related causes of action that exist at the time the party files 
his complaint Or cross-complaint must be joined. Thus, for example, 
although Section 426.20 may operate to bar an unpleaded related ~ause 
of action for damages accrued at the time of filing a complaint, it noes 
not bar a later action for recovery of damages accruing thereafter for 
which the party did not have a cause of action existing at the time thp. 
complaint was filed. Cf. Chavez v. Carter, 256 Cal. App.2d 577, 64 
Cal. Rptr. 350 (1967) (compulsory counterclaims). 
, Service on or appearance of a particular party determines whether 
a related cause of action against that party is required by Section 
426.20 to be alleged in the complaint or cross-complaint. Thus, if a 
particular party is not served at all and makes no appearance, Section 
426.20 does not bar a related cause of action against him. Moreover, 
Section 426.20 does not apply under certain circumstances because of 
jurisdictional considerations. See Section 426.40. 

Section 426.20 is inapplicable to special proceedings and actions in 
small claims court. See Section 426.60. See also, e.g., Civil Code Section 
4001 (Judicial Council rule governing proceedings under Family Law 
Act). Specific statutes may allow the splitting of causes, and these 
statutes prevail over Section 426.20. See, e.g., Civil Code Section 1951.4. 
Section 426.20 has no effect on the independent application, if any, of 
the rules of res judicata (including the rule against splitting a cause 
of action) and collateral estoppel. 

It is important to note that a court must grant a party who acted in 
good faith leave to assert a related cause of action not pleaded unless 
the grant of such leave will result in substantial injustice to the oppos­
ing party. See Section 426.50. 

§ 426.30. Compulsory cross-complaints 
426.30. (a) Except as otherwise provided by statute, if a 

party against whom a complaint has been filed and served 
fails to allege in a cross-complaint any related cause of action 
which (at the time of serving his answer to the complaint) he 
has against the plaintiff, all his rights against the plaintiff on 
the related cause of action not pleaded shall be deemed waived 
and extinguished. 

(b) This section does not apply if either of the following 
are established: 
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(1) The court in which the action is pending does not have 
jurisdiction to render a personal judgment against the person 
who failed to plead the related cause of action. 

(2) The person who failed to plead the related cause of 
action did not file an answer to the complaint against him. 

Comment. Section 426.30 continues the substance of the former com­
pulsory counterclaim rule (former Code of Civil Procedure Section 
439). However, since the scope of a cross-complaint is expanded to 
include claims which would not have met the "defeat or diminish" 
or "several judgment" requirements of the former counterclaim stat­
ute, the scope of the former rule is expanded by Section 426.30 to 
include some causes of action that formerly were not compulsory. See 
discussion in Friedenthal, Joinder of Claims, Counterclaims, and Cross­
Complaints: Suggested Revision of the California Provisions, 23 STAN. 
L. REV. 1, 17-27 (1970). As to the limitations under former law, com­
pare Hill v. Snidow, 100 Cal. App.2d 37, 222 P.2d 962 (1950) (later. 
action by purchaser to recover money paid under land sale contract 
barred for failure to assert it by counterclaim in prior quiet title 
action), with Hanes v. Coffee, 212 Cal. 777, 780, 300 P. 963, 964 
(1931) ("The complaint seeks to quiet title; the counterclaim is for 
damages. The granting of the recovery prayed for in the counterclaim 
would not diminish or defeat the plaintiff's recovery; it would not 
affect the relief demanded in the complaint in the slightest degree."). 

Only related causes of action that exist at the time of service of the 
answer to the complaint on the particular plaintiff are affected by Sec­
tion 426.30. 

A court must grant to a party who acted in good faith leave to assert 
a related cause of action he failed to allege in a cross-complaint if, 
prior to trial, the party applies for leave to assert the cause unless the 
granting of such leave will result in substantial injustice to the opposing 
party. See Section 426.50. 

Subdivision (b) is new. It is designed to prevent unjust forfeiture of 
a cause of action. Paragraph (1) treats the situation where a party is 
not subject to a personal judgment, jurisdiction having been obtained 
only over property owned by him. In this situation, although the party 
against whom the complaint (or cross-complaint) is filed is not required 
to plead his related cause of action in a cross-complaint, he may do so 
at his election. If he elects to file a cross-complaint, he is required to 
assert all related causes of action in his cross-complaint. Paragraph (1) 
is similar to Rule 13(a) (2) of the Federal Rules of Civil Procedure. See 
Section 426.10 (a) (defining complaints to include cross-complaints). 

Paragraph (2) of subdivision (b) permits a party to default with­
out waiving any cause of action. If the party does not desire to defend 
the action and a default judgment is taken, it would be unfair if an ad­
ditional consequence of such default were that all related causes of 
action the party had would be waived and extinguished. 

Note that, although SE'ction 426.30 may not apply to a particular 
case, independent application of the rules of res judicata or collateral 
estoppel, if any, is not affected. See the discussion in the Comment to 
Section 426.20. 
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§ 426.40. Exceptions to compulsory joinder requirement 
426.40. This article does not apply if any of the following 

are established: 
(a) The cause of action not pleaded requires for its adjudi­

cation the presence of additional parties OVl'r whom the court 
cannot acquire jurisdiction. 

(b) Both the court in which the action is pending and any 
other court to which the action is transferrable pursuant to 
Section 396 are prohibited by the federal or state constitution 
or by a statute from entertaining the cause of action not 
pleaded. 

(c) At the time the action was commenced, the cause of 
action not pleaded was the subject of another pending action. 

Comment. Section 426.40 is required to prevent injustice. Subdivi­
sions (a) and (b) prohibit waiver of a cause of action which cannot 
be maintained. 

Subdivision (aJ. Subdivision (a) uses language taken from Rule 
13 (a) of the Federal Rules of Civil Procedure. See also Code of Civil 
Procedure Section 389 (joinder of persons needed for just adjudica­
tion). 

Subdivision (b J. Subdivision (b) of Section 426.40 is designed to 
meet problems that may arise when the federal courts have jurisdiction 
to enforce a cause of action created by federal statute. In some cases, 
state courts have concurrent jurisdiction with the federal courts to en­
force a particular cause of action. For example, such concurrent juris­
diction exists by express statutory provision in actions under the Fed­
eral Employers' Liability Act. 45 U.S.C.A. § 56. Moreover, even though 
the federal statute does not contain an express grant of concurrent 
jurisdiction, the general rule is that state courts have concurrent juris­
diction to determine rights and obligations thereunder where nothing 
appears in the federal statute to indicate an intent to make federal 
jurisdicdon exclusive. Gerry of California v. Superior Court, 32 Cal.2d 
119,122, 194 P.2d 689,692 (1948). In cases where the state and federal 
courts have concurrent jurisdiction, if the cause of action created by 
the federal statute arises out of the same transaction or occurrence, Sec­
tion 426.30 requires joinder in the state court proceeding, and subdi­
vision (b) of Section 426.40 is not applicable. 

In some cases, the federal courts have exclusive jurisdiction of the 
federal cause of action. See 1 B. WITKIN, CALIFORNIA PROCEDURE Juris­
diction § 38 (1954, 1967 Supp.). In these cases, subdivision (b) of Sec­
tion 426.40, recognizing that the federal cause of action is not permitted 
to be brought in the state court, provides an exception to the com­
pulsory joinder or compulsory cross-complaint requirements. 

Under some circumstances, more complex situations may arise. For 
example, if the claim which is the subject of a state court action by 
the plaintiff arises out of the same transaction as a claim which the de­
fendant may have under both state and federal anti-trust acts, the de­
fendant must file a cross-complaint for his cause of action under the 
state Cartwright Act (Business and Professions Code Section 16700 
et seq.) in the proceeding in the state court to avoid waiver of that 
cause of action under Section 426.30 and must assert his federal cause 
of action under the Sherman Anti-Trust Act in the federal court (since 
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his cause of action under the Sherman Anti-Trust Act is one over which 
the federal courts have exclusive jurisdiction). Thus, in this instance, 
defendant's state action must be brought as a cross-complaint and his 
federal action must be brought as an independent action in the federal 
courts. Subdivision (b) makes clear that his inability to assert his fed­
eral cause of action in the state court does not preclude him from 
bringing a later action in the federal court to obtain relief under the 
federal statute. 

Subdivision (c). Subdivision (c), which makes clear the rule re­
garding pending actions, is the same in substance as Rule 13 (a) (1) of 
the Federal Rules of Civil Procedure. 

§ 426.50. Permission to assert unpleaded cause 
426.50. (a) A party who, in good faith, fails to plead a 

cause of action subject to the requirements of this article, 
whether through oversight, inadvertence, mistake, neglect, or 
other cause, shall upon application to the court prior to trial· 
be granted leave to assert such cause unless the granting of 
such leave will result in substantial injustice to the opposing 
party. 

(b) If a party fails to plead a cause of action that he is 
required to plead under Section 426.20 and a cross-complaint 
is thereafter filed against him, he may, without obtaining leave 
of court, file a cross-complaint alleging the cause of action 
that he earlier failed to plead. 

Comment. Subdivision (a) of Section 426.50 makes clear that leave 
should be freely granted to plead a compulsory cause prior to trial: 
The court must grant leave to assert the cause if the party requesting 
leave acted in good faith in failing to plead the cause unless granting 
leave will result in substantial injustice to the opposing party. If the 
party failed to plead the related cause of action because he did not 
know he had such cause, for example, the court should grant leave to 
assert the cause except in very extreme circumstances. The rule pro­
vided by subdivision (a) is similar to, but more liberal than, Rule 13(f) 
of the Federal Rules of Civil Procedure. 

Subdivision (b) integrates the operation of Sections 426.20 and 
426.30. For example, a plaintiff may either inadvertently or by design 
fail to plead a related cause of action pursuant to Section 426.20 (com­
pulsory joinder of related causes of action). If a cross-complaint is 
subsequently filed against him, he may then plead by way of cross­
complaint the cause of action that he earlier failed to plead in his 
original complaint. Ordinarily, the same result could be accomplished 
by obtaining leave of court under subdivision (a) to amend the original 
complaint. Subdivision (b) provides an alternate pI:ocedure without 
need to pursue an application to the court. 

Section 426.50 does not affect any other provisions that may provide 
relief from failure to plead a compulsory cause even where relief would 
not be available under Section 426.50. For example, after trial has 
begun, leave to file a cross-complaint (Section 428.50) may be granted. 
Likewise, Section 426.50 does not preclude the granting of any relief 
which the party may be entitled to obtain under Section 473 of the 
Code of Civil Procedure. 
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§ 426.60. Special proceedings and small claims actions excepted 
426.60. (a) This article applies only to civil actions and 

does not apply to special proceedings. 
(b) This article does not apply to actions in the small claims 

court. 
Comment. Section 426.60 limits the application of compulsory joinder 

of causes to ordinary civil actions. 
Subdivision (a). Subdivision (a) makes the provisions for compul­

sory joinder of causes inapplicable to special proceedings. The statute 
governing a particular special proceeding may, of course, provide com­
pulsory joinder rules for that proceeding, and Sections 426.60 has no 
effect on those rules. Likewise, the fact that this article is not applicable 
in special proceedings does not preclude the independent application, 
if any, of res judicata or collateral estoppel. 

The extent to which former Code of Civil Procedure Section 439 
(compulsory counterclaims) applied to special proceedings was unclear. 
Cf. Bacciocco v. Curtis, 12 Cal.2d 109, 116, 82 P.2d 385, 388 (1938) 
(court stated that res judicata did not bar subsequent action by lessee 
to recover deposit paid to lessor where lessee failed to assert his claim 
for return of deposit in earlier unlawful detainer proceeding). As a 
practical matter, the requirement that the counterclaim diminish or 
defeat the plaintiff's recovery probably severely limited the applica­
bility of Section 439 in special proceedings. See discussion in Comment 
to Section 426.30. 

Subdivision (b). Subdivision (b) excepts actions brought in small 
claims court from compulsory joinder requirements. Thus, the com­
pulsory joinder rules do not require that a person join a related cause 
of action when he brings an action in the small claims court--even 
where the related cause is for an amount within the court's jurisdiction. 

The substance of the rule that the only claim by the defendant that 
is permitted in the small claims court is one within the jurisdictional 
limit of the small claims court is continued in Code of Civil Procedure 
Sections 117h and 117r. However, such a claim is not compulsory under 
Section 426.30. This changes prior law under which counterclaims 
within the jurisdictional limits of the small claims court apparently 
were compulsory. See Tlwmpson v. Chew Quan, 167 Cal. App.2d Supp. 
825, 334 P.2d 1074 (1959) (dictum). For a criticism of the prior law 
and a discussion of the problems resulting from the application of the 
former compulsory counterclaim rule in the small claims court, see 
Friedenthal, Civil Procedure, CAL LAW-TRENDS AND DEVELOPMENTS 
191, 238-243 (1969). As to the application of the doctrine of res 
judicata to small claims courts, see Sanderson v. Niemann, 17 Cal.2d 
563, 110 P.2d 1025 (1941). See also 3 B. WITKIN, CALIFORNIA PRO­
CEDURE Judgments § 46 (b) (1954). 

Article 3. Permissive Joinder of Causes of Action 

§ 427.10. Permissive joinder 
427.10. (a) A plaintiff who in a complaint, alone or with 

coplaintiffs, alleges a cause of action against one or more 
defendants may unite with such cause any other causes which 
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he has either alone or with any coplaintiffs against any of such 
defendants. 

(b) Causes of action may be joined in a cross-complaint in 
accordance with Sections 428.10 and 428.30. 

Comment. Section 427.10 supersedes former Code of Civil Procedure 
Section 427 and eliminates the arbitrary categories set forth in that 
section. Section 427.10 relates only to joinder of causes of action 
against persons who are properly made parties to the action; the rules 
governing permissive joinder of parties are stated in Sections 378, 379, 
and 428.20. 

Under former Section 427, plaintiff could join causes unrelated to 
one another only when they happened to fall within one of the stated 
categories. The broad principle reflected in Section 427.10 (complaints) 
and Sections 428.10 and 428.30 (cross-complaints)-that, once a party 
is properly joined in an action because of his connection to a single 
cause of action, adverse parties may join any other causes against him 
-has been adopted in many other jurisdictions. See, e.g., Rule 18(a) 
of the Federal Rules of Civil Procedure. For further discussion, see 
Friedenthal, Joinder of Claims, Counterclaims, and Cross-Complaints: 
Suggested Revision of the California Provisions, 23 STAN. L. REV. 1 
(1970). 

Any undesirable effects that might result from the unlimited joinder 
permitted by Section 427.10 may be avoided by severance of causes or 
issues for trial under Section 1048 of the Code of Civil Procedure. 

It should be noted that the plaintiff is subject to the compulsory 
joinder requirements of Section 426.20. 

Article 4. Cross-Complaints 

§ 428.10. Permissive cross-complaint 
428.10. A party against whom a cause of action has been 

asserted in a complaint or cross-complaint may file a cross­
complaint setting forth either or both of the following: 

(a) Any cause of action he has against any of the parties 
who filed the complaint or cross-complaint against him. 

(b) Any cause of action he has against a person alleged to be 
liable thereon, whether or not such person is already a party 
to the action, if the cause of action asserted in his cross-com­
plaint (1) arises out of the same transaction, occurrence, or 
series of transactions or occurrences as the cause brought 
against him or (2) asserts a claim, right, or interest in the 
property or controversy which is the subject of the cause 
brought against him. 

Comment. Section 428.10 reflects the fact that a cross-complaint is 
the only type of pleading that may be filed to request relief by a party 
against whom a complaint or cross-complaint has been filed. It should 
be noted that, if the cause arises out of the same transaction or occur­
rence, the cross-complaint is compulsory. See Section 426.30. Counter­
claims have been abolished. Section 428.80. 

Subdivision (a) adopts the simple rule that a party against whom a 
complaint or cross-complaint has been filed may bring any cause of 
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action he has (regardless of its nature) against the party who filed the 
complaint or cross-complaint. There need be no factual relationship 
between his cause and the cause of the other party. This is the rule 
under the Federal Rules of Civil Procedure and other modern provi­
sions. E.g., FED. R. CIV. PROC., Rule 13. Third persons may be joined 
pursuant to Section 428.20. 

Subdivision (b) does not, of course, limit the right of a party against 
whom a cause of action has been asserted to join unrelated causes of 
action when filing a cross-complaint under subdivision (a) against the 
party who asserted the cause against him. Subdivisions (a) and (b) are 
completely independent provisions, and it is necessary only that the 
person seeking to file the cross-complaint come within the provisions of 
one of the subdivisions. 

Subdivision (a) is generally consistent with prior law (former Code 
of Civil Procedure Section 438) which provided for a counterclaim; 
but, under prior law, some causes which a party had against an oppos­
ing party did not qualify as counterclaims because they did not satisfy 
the "diminish or defeat" or "several judgment" requirements. These 
requirements are not continued, and subdivision (a) permits unlimited 
scope to a cross-complaint against an opposing party. For discussion 
of the prior law, see the Comment to Section 426.30 and Friedenthal, 
Joinder of Claims, Counterclaims, and Cross-Complaints: Suggested 
Revision of the CaUfornia Provisions, 23 STAN. L. REV. 1, 19-23 (1970). 

Subdivision (b) continues the rule (former Code of Civil Procedure 
Section 442) that a cross-complaint may be asserted against any per­
son, whether or not a party to the action, if the cause of action as­
serted in the cross-complaint arises out of the same transaction or oc­
currence or involves the same property or controversy (see discussion 
in Comments to Sections 378, 379, and 426.10). Subdivision (b) thus 
permits a party to assert a cause of action against a person who is 
not already a party to the action if the cause has a subject matter con­
nection with the cause already asserted in the action. For further 
discussion, see Friedenthal, supra, at 25-26. 

Any undesirable effects that might result from joinder of causes 
under Section 428.10 may be avoided by severance of causes or issues 
for trial under Section 1048 of the Code of Civil Procedure. 

§ 428.20. Joinder of parties 
428.20. When a person files a cross-complaint as author­

ized by Section 428.10, he may join any person as a cross-com­
plainant or cross-defendant, whether or not such person is al­
ready a party to the action, if, had the cross-complaint been 
filed as an independent action, the joinder of that party 
would have been permitted by the statutes governing joinder 
of parties. 

Comment. Section 428.20 makes clear that, when a cross-complaint 
is permitted under Section 428.10, persons may be joined as cross­
complainants who were not previously parties to the action and the 
cross-complaint may be brought against persons who were not pre­
viously parties to the action. Thus, Section 428.20 is consistent with 
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the general principle that a cross-complaint is to be treated as if it 
were a complaint in an independent action. 

Section 428.20 retains prior law that a cross-complaint may be 
brought against a person or persons not previously parties to the 
action if it asserts a cause of action that arises out of the same trans­
action or occurrence; there is no requirement that it assert a cause 
of action against a person already a party to the action. See former 
Code of Civil Procedure Section 442. However, where the cause of 
action asserted in the cross-complaint does not arise out of the same 
transaction or occurrence, Section 428.20 provides a more liberal rule 
than prior law. Formerly, a counterclaim could be brought against a 
plaintiff only; a third person could not be joined because this was 
precluded by the "several judgment" requirement of former Code of 
Civil Procedure Section 438. This limitation on joinder of parties is 
not continued in Section 428.20. For further discussion, see Frieden­
thaI, Joinder of Claims, Counterclaims, and Cross-Complaints: Sug­
gested Revision of the California Provisions, 23 STAN. L. REv. 1, 21-23 
(1970). 

§ 428.30. Joinder of causes of action against cross-defendant 
428.30. Where a person files a cross-complaint as authorized 

by Section 428.10, he may unite with the cause of action as­
serted in the cross-complaint any other causes of action he has 
against any of the cross-defendants, whether or not such cross­
defendant is already a party to the action. 

Comment. Section 428.30 provides permissive joinder rules that treat 
a cross-complaint the same as a complaint in an independent action. 
Cf. Section 427.10. Thus, if a party files a cross-complaint against either 
an original party or a stranger or both, he may assert in his cross­
complaint any additional causes of action he has against any of the 
cross-defendants. See the Comment to Section 427.10. Any undesirable 
effects that might result from joinder of causes under Section 428.30 
may be avoided by severance of causes or issues for trial under Section 
1048. 

It should be noted that both the cross-complainant and the new 
cross-defendant are subject to the comp'ltlsory joinder requirements 
of Sections 426.20 and 426.30. 

§ 428.40. Cross-complaint to be separate document 
428.40. The cross-complaint shall be a separate document. 

Comment. Section 428.40 requires the cross-complaint to be a sepa­
rate document. Under prior practice, a counterelaim could be a part 
of the answer. However, the counterclaim is now abolished. See Sec­
tion 428.80. 

§ 428.50. Cross-complaint fried after answer only with leave of court 
428.50. A party shall obtain leave of court to file any cross­

complaint except one filed before or at the same time as his 
answer to the complaint or cross-complaint. Such leave may 
be granted in the interest of justice at any time during the 
course of the action. 
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Comment. The first sentence of Section 428.50 continues the sub­
stance of a portion of former Code of Civil Procedure Section 442 
except that it makes clear that a cross-complaint may be filed "before" 
as well as at the same time as the answer. As under former Section 
442, permission of the court is required to file a cross-complaint subse­
quent to the answer. The language "may be granted" of Section 
428.50 places the question of leave to file a cross-complaint after the 
answer wholly in the discretion of the court; it is to be distinguished 
from the mandatory language "shall ... be granted" of Section 
426.50 relating to compulsory cross-complaints. 

§ 428.60. Service of cross-complaint 
428.60. (a) A cross-complaint shall be served on each of 

the parties affected thereby in the manner provided in this 
section. 

(b) If any party affected by the cross-complaint has not 
appeared in the action, a summons upon the cross-complaint 
shall be issued and served upon him in the same manner as 
upon commencement of an original action. 

(c) If any party affected by the cross-complaint has ap­
peared in the action, the cross-complaint shall be served upon 
his attorney, or upon the party if he has appeared without an 
attorney, in the manner provided for service of summons or 
in. the manner provided by Chapter 5 (commencing with Sec­
tion 1010) of Title 14 of Part 2 of this code. 

Comment. Section 428.60 continues without substantive change re­
quirements that were imposed under former Code of Civil Procedure 
Section 442. 

§ 428.70. Rights of "third-party defendants" 
428.70. (a) As used in this section: 
(1) "Third-party plaintiff" means a person against whom 

a cause of action has been asserted in a complaint or cross­
complaint, who claims the right to recover all or part of any 
amounts for which he may be held liable on such cause of 
action from a third person, and who files a cross-complaint 
stating such claim as a cause of action against the third person. 

(2) "Third-party defendant" means the person who is al­
leged in a cross-complaint filed by a third-party plaintiff to be 
liable to the third-party plaintiff if the third-party plaintiff is 
held liable on the claim against him. 

(b) IIi addition to the other rights and duties a third-party 
defendant has under this article, he may, at the time he files his 
answer to the cross-complaint, file as a separate document a 
special answer alleging against the person who asserted the 
cause of action against the third-party plaintiff any defenses 
which the third-party plaintiff has to such cause of action. The 
special answer shall be served on the third-party plaintiff and 
on the person who asserted the cause of action against the 
third-party plaintiff. 
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Comment. Section 428.70 makes clear that, in addition to all rights 
and duties of a party against whom a cross-complaint has been filed, 
a third-party defendant has the right to assert any defenses which the 
third-party plaintiff could have asserted against the party who pleaded 
the cause of action against the third-party plaintiff. 

The special answer provided by Section 428.70 is designed primarily 
to meet the problem that arises where a plaintiff sues a defendant and 
the defendant cross-complains against a third party for indemnity. To 
protect himself from the defendant's failure or neglect to assert a 
proper defense to the plaintiff's action, through collusion or otherwise, 
the third-party defendant is allowed to assert any defenses available 
to the original defendant directly against the plaintiff. 

§ 428.80. Counterclaim abolished 
428.80. The counterclaim is abolished. Any cause of action 

that formerly was asserted by a counterclaim shall be asserted 
by a cross-complaint. Where any statute refers to asserting a 
cause of action as a counterclaim, such cause shall be asserted 
as a cross-complaint. The erroneous designation of a pleading 
as a counterclaim shall not affect its validity, but such pleading 
shall be deemed to be a cross-complaint. 

Comment. Section 428.80 abolishes the counterclaim. Section 428.10 
provides for a cross-complaint that permits a party to assert any cause 
of action he formerly could have asserted as a counterclaim. There is 
no provision for counterclaims under the revised pleading rules. How­
ever, although conforming changes have been made in various codes, 
sections may be found that refer to counterclaims. E.g., COM. CODE 
§ 1201(1), (2), (13). Section 428.80 makes clear that these statutes 
are to be interpreted in a manner consistent with the revised pleading 
provisions and that the causes of action referred to in these statutes 
are to be asserted as cross-complaints, not as counterclaims. 

Article 5. Contents of Documents in Particular 
Actions or Proceedings 

§ 429.10. Petition in proceeding for dissolution of marriage 
429.10. In a proceeding for dissolution of marriage, the 

petition shall set forth among other matters as near as can 
be ascertained the following facts: 

(a) The state or country in which the parties were married. 
(b) The date of marriage. 
(c) The date of separation. 
(d) The number of years from marriage to separation. 
( e) The number of children of the marriage, if any, and if 

none a statement of that fact. 
(f) The age and birth date of each minor child of the mar­

riage. 
(g) The social security numbers 'of the husband and wife, if 

available and if not available, a statement to such effect. 
Comment. Section 429.10 continues without substantive change the 

provisions of former Section 426c of the Code of Civil Procedure. 
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§ 429.20. Additional information required in domestic relations cases 

429.20. (a) In a proceeding for dissolution of marriage, 
legal separation, or for a declaration of void or voidable mar­
riage, there shall be furnished to the county clerk by the 
petitioner at the time of filing of the petition, or within 10 
days thereafter and before the date of the first hearing, that 
information, required to be collected by the State Registrar 
of Vital Statistics, in the manner specified under Chapter 6.5 
(commencing with Section 10360) of Division 9 of the Health 
and Safety Code. The clerk shall accept the petition for filing, 
whether or not the information is then furnished. At any time 
after the filing of the petition, the respondent may also furnish 
the information, whether or not it has been first furnished 
by the petitioner. 

(b) The clerk shall take all ministerial steps required of 
him in the proceeding, whether or not the information required 
by this section has been furnished; but the clerk shall advise 
the court, at the time set for any hearing, if at such time no 
party has furnished the information. In such cases, the court 
may decline to hear any matter encompassed within the pro­
ceeding if good cause for such failure to furnish the informa­
tion has not been shown. The court's inquiry in such cases 
shall be confined solely to the question of the existence of good 
cause for not furnishing the information; and such report and 
the contents thereof shall not be admissible in evidence and 
shall not be furnished to the court. 

Comment. Section 429.20 continues without substantive change the 
provisions of former Section 426a of the Code of Civil Procedure. 

§ 429.30. Action for infringement of rights in literary, artistic, or intellectual 
production 
429.30. (a) As used in this section: 
(1) "Complaint" includes a cross-complaint. 
(2) "Plaintiff" includes the person filing a cross-complaint. 
(b) If the complaint contains a demand for relief on ac-

count of the alleged infringement of the plaintiff's rights in 
and to a literary, artistic, or intellectual production, there 
shall be attached to the complaint a copy of the production 
as to which the infringement is claimed and a copy of the 
alleged infringing production. If, by reason of bulk or the 
nature of the production, it is not practicable to attach a copy 
to the complaint, that fact and the reasons why it is imprac­
ticable to attach a copy of the production to the complaint 
shall be alleged; and the court, in connection with any de­
murrer, motion, or other proceedings in the cause in which a 
knowledge of the contents of such production may be necessary 
or desirable, shall make such order for a view of the produc­
tion not attached as will suit the convenience of the court, 
to the end that the contents of such production may be deemed 
to be a part of the complaint to the same extent and with the 
same force as though such production had been capable of 
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being and had been attached to the complaint. The attachment 
of any such production in accordance with the provisions of 
this section shall not be deemed a making public of the pro­
duction within the meaning of Section 983 of the Civil Code. 

Comment. Section 429.30 continues the provisions of the last portion 
of subdivision 3 of former Section 426 of the Code of Civil Procedure, 
but subdivision (a) has been added to extend these provisions to 
cross-complaints. 

SEC. 24. The heading for Chapter 3 (commencing with 
Section 430) of Title 6 of Part 2 of the Code of Civil Pro­
cedure is repealed. 

§ 430 (Repealed) 

SEC. 25. Section 430 of the Code of Civil Procedure is 
repealed. 
~ !J.!fte aefeBaaBt mt:t;< ~ ~ tfie eemlllaiBt withiB 

-the time peltaipea tit #te sammeBS t& lI:BB'Wep, wfteB it. alllleaps 
~ -the ~ tliepeef, ep hem ftBY mftttep M whieft -the ~ 
mast ep mt:t;< Wie jaaiei&l ~ ~ 

±,. ~ tfie e&ftPt, ftas B6 japisaietieB M tfie s~jeet M tfie 
aeHeB-t 

g,. ~ -the ~aiBtift' ftas B6t legal eallaeitr ~ sae; 
& ~ ~ is aBstBep ~ lleBaiBg aetweeB the seme 
~ l&P -the seme eease; 

4.-~ tBePe is II; aefeet ep misjeiBaep M ~ ~laiBtift' 
ep aefeBaaBt, 

&: ~ ae¥ePftl eftftBe9 M ~ ftft¥e 'geeB, im~pe~ePly 
aBitea, ep B6t se~ftPfttely state&; 
~ ~ -the eem~lamt aees B6t &t&te le.ets saiReieBt ~ eeB­

stitate II; eaase M aeHsB, 
q.., ~ #te ee~laffit is ftBeePiaiB, "aBeeptaiB," ftB ~ 
~ iBelaaes amaigaeas 8.ii4 aBffiteUigi'9le, 

&-~ tit aetteBe feaBaea ~ II; eSBtpaet, it. eftBBet 'Be 
MeeptaiBea hem tfie eem~laiBt, wBetBep ep B6t tile eSBtpaet 
is wpittes ep epa.l,. 

Comment. Section 430 is superseded by Sections 430.10, 430.30, and 
430.40. 

§ 431 (Repealed) 

SEC. 26. Section 431 of the Code of Civil Procedure is 
repealed. 

48±: !!!Be aemappep mast aistiBetJy s~eeify tfie gp9aB8s 
~ wBieB &BY M #te eajeeti9Bs ~ tfie eem~laiBt aPe ~ 
~ * aees Be; it mt:t;< 'Be aispegapaea. ~ mt:t;< 'Be fftIreB te 
#te wBele eefftJllaiBt, ep te ftBY M tfie eftftBe9 M ~ ~ 
tBepeiB, 8.ii4 tfie aefeBall:Bt mt:t;< '6eftHH' ft:Bfl ftBBWeP' at -the 
seme time: 

Comment. Section 431 is superseded by Sections 430.30, 430.50, and 
430.60. 
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§ 431.5 (Repealed) 

SEC. 27. Section 431.5 of the Code of Civil Procedure is 
repealed. 
~ Wftefi the g'f'fHiHa e.£ aeHlHPpep is basetl 6ft ft ftttI;1;tep 

e.£ wftieh the ~ ~ tefte jHaieial ~ flHPSHftHt t6 See­
tifflts ~ ei' 4&& e.£ the EviaeHee ~ SHelt HlfttteP ifffiSt Be 
Sf3eeifiea ffi the aeHlHPFep, ei' iH the SHflflsptiHg 'fl6ffits ftH8 
aR-tftsPities leP the flHPflSBe e.£ iHvslliHg SHelt ~ ~ as 
the efflH't ~ stltepwise flePHlit. 

Comment. Section 431.5 is superseded by Section 430.70. 

§ 432 (Repealed) 

SEC. 28. Section 432 of the Code of Civil Procedure is 
repealed. 
~ ~ the eSHlfllaiHt is aHleHaea, ft e9flY' e.£ the ftiHeHa 

meH:ts HHiSt Be file8; ei' the ~ ~ iH its aisepetisH, pel.'lHiPe 
the eSHlfllaiHt ftS ftiHeHaea t6 Be file8; ftH8 ft e9flY' e.£ the aHleBa 
Hleftts eP aHleHaea eSHlfllaiHt ffffiBt Be BePVe4 tifleH: the ae­
feHaafits aireetea tltepeti;r. !J!fte aefeHaaHt ffffiBt ftHSWep the 
ftiHeHaHleHts, ei' the eSHlfllaiHt as aHleHaea, wttft.iH teft ~ 
aftep seP¥iee tBePesf, ei' SHelt &tftep time as the ~ Hltl;" 

ffiPeet; ttHtl jHagHleHt fly aefaHlt iHftY Be eHtepea tifleH: fttiffiPe 
t6 ftHswep, as ift etftep eafIeS:-

Comment: Section 432 is continued without change as Section 471.5 
except that the time to answer has been increased from 10 to 30 days. 

SEC. 29. Chapter 3 (commencing with Section 430.10) is 
added to Title 6 of Part 2 of the Code of Civil Procedure, to 
read: 

CHAPTER 3. OBJECTIONS TO PLEADINGS; 
DENIALS AND DEFENSES 

Article 1. Objections to Pleadings 

§ 430.10. Grounds for objection to complaint or cross-complaint 

430.10. The party against whom a complaint or cross-com­
plaint has been filed may object to the pleading on anyone or 
more of the following grounds: 

(a) The court has no jurisdiction of the subject of the cause 
of action alleged in the pleading. 

(b) The person who filed the pleading does not have the 
legal capacity to sue. 

(c) There is another action pending between the same 
parties on the same cause of action. 

(d) There is a defect or misjoinder of parties. 
(e) Causes of action are not separately stated and separate 

statement is necessary to avoid confusion. 
(f) The pleading does not state facts sufficient to constitute 

a cause of action. 
(g) The pleading is uncertain. As used in this subdivision, 

"uncertain" includes ambiguous and unintelligible. 



PLEADING-RECi'!<IMENDATION 559 

(h) In an action founded upon a contract, it cannot be 
ascertained from the pleading whether the contract is written 
or oral. 

Comment. Section 430.10 continues the grounds for objection to a 
complaint by demurrer (former Code of Civil Procedure Section 430) 
or answer (former Code of Civil Procedure Section 433), with two 
changes: 

(1) Improper joinder of causes of action is no longer a ground for 
objection. Any cause of action may be joined against any person who 
is properly a party in the action. See Sections 427.10, 428.10, and 
428.30 (joinder of causes). See also Sections 378 and 379 (joinder of 
parties). 

(2) The separate statement of causes provision has been revised to 
conform to Section 425.20. 

In addition, Section 430.10 applies to cross-complaints (which now 
include claims that formerly would have been asserted as counterclaims)­
while former Code of Civil Procedure Sections 430 applied only to 
a "complaint." 

§ 430.20. Grounds for objection to answer 
430.20. A party against whom an answer has been filed 

may object to the answer upon anyone or more of the follow­
ing grounds : 

(a) The answer does not state facts sufficient to constitute 
a defense. 

(b) The answer is uncertain. As used in this subdivision, 
"uncertain" includes ambiguous and unintelligible. 

( c) Where the answer pleads a contract, it cannot be ascer­
tained from the answer whether the contract is written or oral. 

Comment. Section 430.20 continues without substantive change the 
portions of former Code of Civil Procedure Section 444 that specified 
the grounds for objection to the answer except that the grounds for 
objection to what formerly would have been a counterclaim are now 
the same as the grounds for objecting to a complaint. See Section 
430.10. 

§ 430.30. When objections made by demurrer or answer 
430.30. (a) When any ground for objection to a com­

plaint, cross-complaint, or answer appears on the face thereof, 
or from any matter of which the court is required to or may 
take judicial notice, the objection on that ground may be taken 
by a demurrer to the pleading. 

(b) When any ground for objection to a complaint or cross­
complaint does not appear on the face of the pleading, the 
objection may be taken by answer. 

( c) A party objecting to a complaint or cross-complaint 
may demur and answer at the same time. 

Comment. Section 430.30 continues prior law under various repealed 
sections of the Code of Civil Procedure except that former provisions 
applicable to complaints have been made applicable to cross-com-
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plaints. Subdivision (a) continues the rule formerly found in Sec­
tions 430 and 444; subdivision (b) continues the rule formerly found 
in Section 433; and subdivision (c) continues the rule formerly found 
in Sections 431 and 441. 

§ 430.40. Time to demur 
430.40. (a) A person against whom a complaint or cross­

complaint has been filed may, within 30 days after service of 
the complaint or cross·complaint, demur to the complaint or 
cross-complaint. 

(b) A party who has filed a complaint or cross-complaint 
may, within 10 days after service of the answer to his plead­
ing, demur to the answer. 

Comment. Section 430.40 is consistent with the times specified in for­
mer Sections 430, 442, and 443 of the Code of Civil Procedure. See 
also Sections 412.20(a) (3) and 432.10. 

§ 430.50. Demurrer may be taken to all or part of pleading 
430.50. (a) A demurrer to a complaint or cross-complaint 

may be taken to the whole complaint or cross-complaint or to 
any of the causes of action stated therein. 

(b) A demurrer to an answer may be taken to the whole 
answer or to anyone or more of the several defenses set up 
in the answer. 

Comment. Section 430.50 is consistent with prior law but provides 
specifically that cross-complaints (which include what formerly were 
counterclaims) are treated the same as complaints. See former Code 
of Civil Procedure Sections 431 (complaints) and 441 and 443 
(answers). 

§ 430.60. Statement of grounds for objection 
430.60. A demurrer shall distinctly specify the grounds 

upon which any of the objections to the complaint, cross-com­
plaint, or answer are taken. Unless it does so, it may be disre­
garded. 

Comment. Section 430.60 continues the rule formerly found in Sec­
tion 431 of the Code of Civil Procedure except that the rule has been 
extended-in accordance with the former practice-to cover specifically 
cross-complaints and answers. 

§ 430.70. Judicial notice 
430.70. When the ground of demurrer is based on a mat­

ter of which the court may take judicial notice pursuant to 
Section 452 or 453 of the Evidence Code, such matter shall 
be specified in the demurrer, or in the supporting points and 
authorities for the purpose of invoking such notice, except as 
the court may otherwise permit. 

Comment. Section 430.70 continues without change the provisions of 
former Code of Civil Procedure Section 431.5. 
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§ 430.80. Objections waived by failure to object 
430.80. If the party against whom a complaint or cross­

complaint has been filed fails to object to the pleading, either 
by demurrer or answer, he is deemed to have waived the ob­
jection unless it is an objection that the court has no juris­
diction of the subject of the cause of action alleged in the 
pleading or an objection that the pleading does not state facts 
sufficient to constitute a cause of action. 

Comment. Section 430.80 is the same in substance as former Code of 
Civil Procedure Section 434 except that Section 430.80 makes clear 
that the rule applies to objections to cross-complaints. 

Article 2. Denials and Defenses 

§ 431.10. "Material allegation" defined 
431.10. A material allegation in a pleading is one essential 

to the claim or defense and which could not be stricken from' 
the pleading without leaving it insufficient. 

Comment. Section 431.10 continues without substantive change the 
provisions of former Code of Civil Procedure Section 463. 

§ 431.20. Admission of material allegation by failure to deny 
431.20. (a) Every material allegation of the complaint or 

cross-complaint, not controverted by the answer, shall, for the 
purposes of the action, be taken as true. 

(b) The statement of any new matter in' the answer, in 
avoidance or constituting a defense, shall, on the trial, be 
deemed controverted by the opposite party. 

Comment. Section 431.20 continues without substantive change the 
provisions of former Section 462 of the Code of Civil Procedure except 
that the section is made specifically applica~le to a cross-complaint. 
Under prior law, an answer to a cross-complaint was required, but no 
answer to a counterclaim was required. Since cross-complaints now in­
clude what formerly were counterclaims, an answer is now required 
in some cases where one was not previously required. For further 
discussion, see Friedenthal, Joinder of Claims, Counterclaims, and 
Cross-Complaints: Suggested Revision of the California Provisions, 
23 STAN. L. REV. 1, 23-24 (1970). 

§ 431.30. Form and content of answer 
431.30. (a) As used in this section: 
(1) "Complaint" includes a cross-complaint. 
(2) "Defendant" includes a person filing an answer to a 

cross-complaint. 
(b) The answer to a complaint shall contain: 
(1) A general or specific denial of the material allegations 

of the complaint controverted by the defendant. 
(2) A statement of any new matter constituting a defense. 
(c) Affirmative relief may not be claimed in the answer. 
(d) If the complaint is not verified, a general denial is 

sufficient but only puts in issue the material allegations of the 
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complaint. Except in justice courts, if the complaint is veri­
fied, the denial of the allegations shall be made positively or 
according to the information and belief of the defendant. 

(e) If the defendant has no information or belief upon the 
subject sufficient to enable him to answer an allegation of the 
complaint, he may so state in his answer and place his denial 
on that ground. 

(f) The denials of the allegations controverted may be 
stated by reference to specific paragraphs or parts of the com­
plaint; or by express admission of certain allegations of the 
complaint with a general denial of all of the allegations not 
so admitted j or by denial of certain allegations upon informa­
tion and belief, or for lack of sufficient information or belief, 
with a general denial of all allegations not so denied or ex­
pressly admitted. 

(g) The defenses shall be separately stated, and the several 
defenses shall refer to the causes of action which they are 
intended to answer, in a manner by which they may be in­
telligibly distinguished. 

Comment. Subdivisions (a), (b), (d), (e), and (f) of Section 431.30 
are the same in substance as former Code of Civil Procedure Section 
437 except that they have been broadened to specifically include cross­
complaints. See the Comment to Section 431.20. Subdivision (c) makes 
clear that affirmative relief may not be claimed in the answer. The 
former counterclaim is abolished. See Section 428.80 j cf. Section 431.70 
(set-off). Subdivision (g) is the same in substance as the second sen­
tence of former Code of Civil Procedure Section 441. 

§ 431.40. General denial where amount involved $500 or less 
431.40. (a) In any action in which the demand, exclusive 

of interest, or the value of the property in controversy does 
not exceed five hundred dollars ($500), the defendant at his 
option, in lieu of demurrer or other answer, may file a general 
written denial verified by his own oath and a brief statement, 
similarly verified, of any new matter constituting a defense. 

(b) Nothing in this section excuses the defendant from com­
plying with the provisions of law applicable to a cross-com­
plaint, and any cross-complaint of the defendant shall be 
subject to the requirements applicable in any other action. 

Comment. Section 431.40 continues the provisions of former Code of 
Civil Procedure Section 437b except that the relaxed requirements 
under the former section for counterclaims (now asserted as cross­
complaints) are not continued. 

§ 431.50. Pleading exemption from liability under insurance policy 
431.50. In an action to recover upon a contract of insur­

ance wherein the defendant claims exemption from liability 
upon the ground that, although the proximate cause of the 
loss was a peril insured against, the loss was remotely caused 
by or would not have occurred but for a peril excepted in 
the contract of insurance, the defendant shall in his answer set 
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forth and specify the peril which was the proximate cause of 
the loss, in what manner the peril excepted contributed to the 
loss or itself caused the peril insured against, and if he claims 
that the peril excepted caused the peril insured against, he 
shall in his answer set forth and specify upon what premises or 
at what place the peril excepted caused the peril insured 
against. 

Comment. Section 431.50 is the same as former Code of Civil Pro­
cedure Section 437a. 

§ 431.60. Recovery of personal property 
431.60. When, in an action to recover the possession of 

personal property, the person making any affidavit did not 
truly state the value of the property, and the officer taking 
the property, or the sureties on any bond or undertaking is 
sued for taking the same, the officer or sureties may in their 
answer set up the true value of the property, and that the 
person in whose behalf said affidavit was made was entitled 
to the possession of the same when said affidavit was made, 
or that the value in the affidavit stated was inserted by mis­
take, the court shall disregard the value as stated in the 
affidavit and give judgment according to the right of posses­
sion of said property at the time the affidavit was made. 

Comment. Section 431.60 is the same as former Code of Civil Pro­
cedure Section 437 d. 

§ 431.70. Set-off 
431.70. Where cross-demands for money have existed be­

tween persons at any point in time when neither demand was 
barred by the statute of limitations, and an action is thereafter 
commenced by one such person, the other person may assert 
in his answer the defense of payment in that the two demands 
are compensated so far as they equal each other, notwithstand­
ing that an independent action asserting his claim would at 
the time of filing his answer be barred by the statute of limita­
tions. If the cross-demand would otherwise be barred by the 
statute of limitations, the relief accorded under this section 
shall not exceed the value of the relief granted to the other 
party. The defense provided by this section is not available 
if the cross-demand is barred for previous failure to assert it 
under Section 426.20 or 426.30. Neither person can be deprived 
of the benefits of this section by the assignment or death of 
the other. 

Comment. Section 431.70 continues the substantive effect of former 
Code of Civil Procedure Section 440. See Jones v. Mortimer, 28 Cal.2d 
627, 170 P.2d 893 (1946); Sunrise Produce Co. v. Malovich, 101 Cal. 
App.2d 520, 225 P.2d 973 (1950). Section 431.70, however, is expressly 
limited to cross-demands for money and specifies the procedure for 
pleading the defense provided by the section. It is not necessary under 

3-80425-F 
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Section 431.70, as it was not necessary under Section 440, that the 
cross-demands be liquidated. See Hauger v. Gates, 42Cal.2d 752, 269 
P.2d 609 (1954). Section 431.70 ameliorates the effect of the statute 
of limitations; it does not revive claims which have previously been 
waived by failure to plead them under Section 426.30. This was implied 
(under former Code of Civil Procedure Section 439) in Jones v. Mor­
timer, supra. See also Franck v. J. J. Sugarman-Rudolph Co., 40 
Ca1.2d 81, 251 P.2d 949 (1952), holding that Code of Civil Procedure 
Section 440 did not revive claims previously waived. The same holding 
would be required for claims barred by Section 426.20. It should be 
noted that, if defendant defaults without answering, he will not later 
be barred from maintaining an action on what would have been a 
compulsory counterclaim. See Section 426.30(b) (2). Though the statute 
of limitations may run on such a claim saved by prior default, it will 
be permitted as set-off under Section 431.70 as in other cases. Where a 
cause of action is one not required to be asserted in a cross-complaint 
under Section 426.30, there is no requirement that it be asserted by 
way of defense under Section 431.70. 

Article 3. Time to Respond to Cross-Complaint 

§ 432.10. Time to respond to cross-complaint 
432.10. A party served with a cross-complaint may within 

30 days after service move, demur, or otherwise plead to the 
cross-complaint in the same manner as to an original complaint. 

Comment. Section 432.10 is the same as the last sentence of former 
Code of Civil Procedure Section 442. 

§ 433 (Repealed) 
SEC. 30. Section 433 of the Code of Civil Procedure is 

repealed. 
43& :wfteB, ~ ef ~ mftttel's ftlllBel'Miea m SeetieR 439 

tie B6t ~ ~ ~ Mee ef ~ eeBifllftiRt, tfte eejeetieR 
~ fie t&lieB: ~ ftBSWel'. 

Comment. Section 433 is superseded by subdivision (b) of Section 
430.30. 

§ 434 (Repealed) 
SEC. 31. Section 434 of the Code of Civil Procedure is 

repealed. 
~ H B:9 eejeetieB fie t6:Iiett; ettfiep ~ aemftl'f'ep efl8:B9Wtll", 

the aefeBaaBt mast fie seemed te Ittwe ~ ~ 8&IBe; e!Eee~t 
iRg ~ the el:Jjeeti8B: te the jftl'lsaietieB ef the ~ 8IBft the 
eejeetieB tW the eelB~laiBt fteea ~ et&te f&etB slHfieieBt te 
eeBstitate & eftft£Ie ef aeti8ft.:. 

Comment. Section 434 is superseded by Section 430.80. 
SEC. 32. A new chapter heading is added immediately pre­

ceding Section 435 of the Code of Civil Procedure, to read: 
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CHAPTER 4. MOTION TO STRIKE 

§ 435. Motion to strike 

565 

SEC. 33. Section 435 of the Code of Civil Procedure is 
amended to read: 

435. (a) As 1tsed in this section, "complaint" includes a 
cross-complaint. 

(b) !l%e aefeRaaRt Any party, within the time l'eEJ:ail'ea ffi 
SaHMfteRS he is allowed to answer a complaint, either at the 
time he demurs to the complaint, or without demurring, may 
serve and file a notice of motion to strike the whole or any part 
of the complaint. The notice of motion to strike shall specify 
a hearing date not more than 15 days from the filing of Bf:li4 
the notice, plus any additional time that the aeieHaaHt party, 
as moving party, is otherwise required to give the ~laiHtift' 
other party. If aefeH9:aRt a party serves and files such a no­
tice of motion without demurring, his time to answer the com­
plaint sh&Y: fie is extended and no default may be entered 
against him, except as provided in Sections 585 and 586, but 
the filing of such a notice of motion shall not extend the time 
within which to demur. 

Comment. Section 435 is amended to make its provisions specifically 
applicable to cross-complaints. With respect to a cross-complaint that 
would have been a cross-complaint under prior law, Section 435 con­
tinues prior law under former Code of Civil Procedure Section 442. 
Section 435 also makes clear that a motion to strike may be directed 
to a cross-complaint that formerly would have been asserted as a 
counterclaim in the answer. The prior law was not clear on this point. 
But see CODE CIV. PROC. § 453 (striking sham or irrelevant answer). 

SEC. 34. The heading for Chapter 4 (commencing with 
Section 437) of Title 6 of Part 2 of the Code of Civil Pro­
cedure is repealed. 

§ 437 (Repealed) 
SEC. 35. Section 437 of the Code of Civil Procedure is 

repealed. 
437: !l%e ftH8We¥ ~ the aefeHaaHt afttI,U eeHtaiH . 
±: :A: geB:ePM &P s~eei4i:e ~ ~ the matepial allegatieHs ef 

the eem~laiHt eeHtf'9Vef'tea ~ tfie 9:efeHaQHt. 
B,. :A: statemeHt ~ ftRY ReW mtttteP e9HstitatiHg ft aefeHse 

&P eeaRtepelaim. 
Exee~t ffi ~ etffiPt6; * tfie e9m~laiHt he vepifiea, the 

fteffial ~ the allegati6Hs e9Hti'e'lei'tea HHi$ he Htftde ~esitively, 
&P aee9paiHg ttt the iHf9pmati9H ftRfl :eeHef ef tfie aeieHaQHt. 
y the 9:efeHaaHt ftfts R6 iHf9pmati9H &P ~ ~ tfie ~ 
;jeet saftieieHt ttt eRftWe ffim: ttt ftii9WeP ftH aUegati9H ~ the 
ee~laiHt, lie lRfty S6 stftt.e ffi ftis QHswep, ftRfl t*aee lHa 4eHittl 
6ft tfta,t gP9liRa. !l%e aeffiMs ef the allegati9Hs e9HtP6Vei'tea 
lRfty he state4 ~ l'efel'eHee ttt s~eei4i:e ~Q}'ag'i'a~fts &P ~ ef 
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tfte eem~laiBt, 6f' ~ eX~peS9 admissieB f4 ~ a,11egatieBs 
f4 tfte eem~laiBt with a geBepal deBial f4 all f4 ~ alIega­
~ Bet Be admitted, 6f' ~ eeffial. f4 eePtaffi allegatieBs ~ 
iBfepmatieB aB6: belie+; 6f' fep lae* f4 sliftieieBt iHfepmatieH 
6f' :eetief; with a geBepal deBial f4 all aUegatieBs Bet se ~ 
6f' ex~pessly admitted. If ~ eeni~laiBt Be Bet ¥epified, a greB­

eMl fteBial is sliilieieBt, ffitt ~ ~ lit istffie ~ material 
allegatieBs f4 the eeHi~laiBt. 

Comment. Section 437 is superseded by Section 431.30. 

§ 437a (Repealed) 
SEC. 36. Section 437a of the Code of Civil Procedure is 

repealed. 
43!Hr. lB aB aetieB t& peeevep ~ a eeBtpaet f4 iBSlipaBee 

whepem the defeBdaBt elaiHiS exem~tieB hem 1iafii1i~ ~ 
the gpeliBd tftat; altheligh tfte ~peximate €atiSe f4 tfte 1-ess WftS 

a ~ iBsliped agaiBst, ~ less WftS pemetely €atiSed ~ 6f' 

~ Bet ha¥e eeelipped ffitt fep a ~ exee~ted lit the eeB­

t¥aet f4 iBslipaBee, the defeHdaBt sflall lit his aHswep set fffl'tlt 
aB6: s~eeify the ~ wftieft WftS ~ ~peximate €atiSe f4 ~ 
~ lit what maBBep ~ ~ exee~ted eeBtpifllited t& the 
less 6f' #seli etHtSed the ~ iHsli¥ed agaiBSt, ttBfl. if he effiim 
thttt tfte f)eril exee~ted €atiSed tfte ~ iBsaped aga:iBst, he 
shall, lit his ftBSWei' set ~ aBd s~eeify ~ what ~pemises 
ep at what i*aee ~ f)eril ~tefl, €atiSed the ~ iBsapea 
ag&iBst. 

Comment. Section 437a is continued without change as Section 431.50. 

§ 437b (Repealed) 
SEC. 37. Section 437b of the Code of Civil Procedure is 

repealed. 
43%-:- lB aB;' aetiffii Hi ~ the aemftBa, exelasive f4 Hi­

te¥es-t; 6f' the ¥alae f4 the ~pe~epty Hi eeBtpe",'epsy, flees Bet 
exeeed Me hliBdped ~ ($BQQ), tfte defeBdaBt at his ~ 
tieft; lit lie1i f4 demappep aBd efhep. aBswep, may file a greBepal 
wpitteH deBia1 ¥epified ~ his ewB eath aBd a ~ statemeBt 
similaPly yepified, f4 aB;' HeW matteP eeBstitatiBg a defeBse 
6f' eeaBtepelaim. 

Comment. Section 437b is superseded by Section 431.40. 
SEC. 3S. A new chapter heading is added immediately pre­

ceding Section 437c of the Code of Civil Procedure, to read: 

CHAPTER 5. SUMMARY JUDGMENTS 

§ 437c. Summary Judgment 
SEC. 39. Section 437c of the Code of Civil Procedure is 

amended to read: 
437c. In superior courts and municipal courts if it is 

claimed the action has no merit, or that there is no defense 
to the action, on motion of either party, after notice of the 
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time and place thereof in writing served on the other party at 
least 10 days before such motion, supported by affidavit of any 
person or persons having knowledge of the facts, the answer 
may be stricken out or the complaint may be dismissed and 
judgment may be entered, in the discretion of the court unless 
the other party, by affidavit or affidavits shall show such facts 
as may be deemed by the judge hearing the motion sufficient 
to present a triable issue of fact. A judgment so entered is an 
appealable judgment as in other cases. The word "action" as 
used in this section shall be construed to include all types of 
proceedings. The word "aHswep" "complaint" as used in this 
section shall be construed to include a eeaHtepelaiHl ftH& cross­
complaint. The phrase "plaintiff's claim" as used in this sec­
tion includes a cause of action, asserted by any party, in a 
cross-complaint. The filing of a motion under this section shall 
not extend the time within which a party must otherwise file 
an answer, demurrer, cross-complaint, or motion to strike. 

The affidavit or affidavits in support of the motion must con­
tain facts sufficient to entitle plaintiff or defendant to a judg­
ment in the action, and the facts stated therein shall be within 
the personal knowledge of the affiant, and shall be set forth 
with particularity, and each affidavit shall show affirmatively 
that affiant, if sworn as a witness, can testify competently 
thereto. 

The affidavit or affidavits in opposition to said motion shall 
be made by the plaintiff or defendant, or by any other person 
having knowledge of the facts, and together shall set forth 
facts showing that the party has a good and substantial de­
fense to the plaintiff's ~ claim (or to a portion thereof) 
or that a good cause of action exists upon the merits. The 
facts stated in each affidavit shall be within the personal knowl­
edge of the affiant, shall be set forth with particularity, and 
each affidavit shall show affirmatively that the affiant, if sworn 
as a witness, can testify competently thereto. When the party 
resisting the motion appears in a representative capacity, such 
as a trustee, guardian, executor, administrator, or receiver, 
then the affidavit in opposition by such representative may be 
made upon his information and belief. 

If it appear that such defense applies only to a part of the 
plaintiff's claim, or that a good cause of action does not exist 
as to a part of the plaintiff's claim, or that any part of a claim 
is admitted or any part of a defense is conceded, the court 
shall, by order, so declare, and the claim or defense shall be 
deemed established as to so much thereof as is by such order 
declared and the cause of action may be severed accordingly, 
and the action may proceed as to the issues remaining between 
the parties. No judgment shall be entered prior to the termi­
nation of such action but the judgment in such action shall, in 
addition to any matters determined in such action, award 
judgment as established by the proceedings herein provided 
for. A judgment entered under this section is an appealable 
judgment as in other cases. 
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Comment. The amendments to Section 437c merely conform the sec­
tion to the revisions made in the provisions relating to pleading. 

§ 437d (Repealed) 
SEC. 40. Section 437 d of the Code of Civil Procedure is 

repealed. 
43ffh WfteH; itt aft ~ t6 peeevep the fjeBSessieB e£ f*'i'"' 

seftftl fjpefjepty, the ~ fBB:lriBg ftftY aftiaavit di4 Bet ~ 
stftte the ¥ftffie e£ the fjPefjepty, aM the eftieeia tafiiB.g the ~ 
ei'ty; 6f' the slipeties eft ftftY fieB& 6f' liBaeptakiBg is Slieft ;ffip 
teftiB.g the SfMBe; the eftieeia 6f' slipeties ~ itt tfieHa f:ffiSWeP set 
~ the t¥lie ¥ftffie e£ the fjpefjepty, aM tfta.t the ~ itt 
wftese ~ sftid. aftiaavit WftS made WftS eBtitlea t6 the ~ 
sessieft e£ the tWBe wfteB. 8Iti4 aftiaavit was ~ 6f' that the 
¥ftffie itt the ltfBaavit s-tateft. was iBseptea ~ fBistab;e, the e6liPt 
shall aispegapa the ¥ftffie as stateft. itt the aftiaavit aM gi¥e 
jliagmeBt aeeepaiBg t6 the PigM e£ fjeSSeSSieB e£ 8Iti4 fjPefjepty 
at the tiHte the aftiaavit was ~ 

Comment. Section 437 d is continued without change as Section 
431.60. 

§ 438 (Repealed) 
SEC. 41. Section 438 of the Code of Civil Procedure is 

repealed. 
4&&- ![lfte eeliBtepela.tm meBtieBea itt seeti&B 43!f. ftffiBt teB& 

t6 aimiBisa 6f' aefeet the llla.tBtiif's peeevePy aM ftffiBt eH!t 
itt ffivep e£ ft aefeBaaBt aM agaiBst ft fjlaiBtiif fletweeB wh6m a 
se¥ePfI:l jliagmeBt might tie haft. itt the ftetieB.t fjpeviaea, that 
the Pigftt t6 ma.tBwB ft eeliBtepela.tm shaH Bet tie aifeetea ~ the 
faet tltat ei4;ftep lllfl:iBtiif's 6f' aefeBaaBt's elaim is seeliPea ~ 
me'Ptgage 6f' etftepwise, Bet' ~ the fftet tfte,t, the ~ is 
flPeligftt, 6f' the eeliBtepela.tm maiBtaiBea, ;ffip the fePeelesliPe 
e£ Slieh seeapity, aM fjPeviaea flipthep, tfte,t, the eetiPt may; itt 
its flisepetieB, effie¥ the eeaBtepela.im t6 tie t.piefl sefja,pftt~ 
fioem the effiim e£ the lllaiBtiif. 

Comment. Except for the last proviso, Section 438 is superseded by 
Section 428.10. The liberality of Section 428.10 obviates any need to 
maintain the first proviso of Section 438. Section 428.10 places no 
restrictions on the right of a defendant to assert by way of cross-com­
plaint either an unsecured claim where the original action is to fore­
close a mortgage or a cause of action to foreclose upon his secured 
claim, subject to Section 726 of the Code of Civil Procedure. 

§ 439 (Repealed) 
SEC. 42. Section 439 of the Code of Civil Procedure is 

repealed. 
439-: ±f the aefeBaftBt emits t6 set ~ ft eeliBtepelaim ~ 

ft eftliSe ftPisifig elit e£ the tpftBsaetieB set fept.ft itt the eemfjlaiBt 
ft8 the feliBaatieB e£ the lllftiBtiif!s elaim; Beithep he Bet' his 
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aflsigBee eftft aftepwllPas mlliBtlliB 8ft ~ llg'aiBSt the ~ 
~tBePel91'. 

Comment. Section 439 is superseded by Sections 426.10 and 426.30-
426.60. 

§ 440 (Repealed) 
SEC. 43. Section 440 of the Code of Civil Procedure is 

repealed. 
44G:- ~ ep9SS aeBi:8Bas fta¥e ~ lletweeB ~epseB8 

tiBftep 9fteh eipeHmstliBees ~ H eBe fta& llp8Hgftt 8ft ~ 
agadBSt the &tfteF; ft: e9lHl-iepeladm ~ fttwe lleett set tifr. the 
twe aemRBas sfttt:l.), tie aeemea e9m~eB8ft:tea, 8& lft:p 88 ~ eEJ:1i8I 
ee.eft etfteit.; ft:B8, Beitftep eftft tie ae~Ptvea 6'f the lleBeBt thei'eef 
~ the 88SlgBmeBt eP ftee:tft 6'f the &tfteF:. 

Comment. Section 440 is superseded by Section 431.70. 

§ 441 (Repealed) 
SEC. 44. Section 441 of the Code of Civil Procedure is 

repealed. 
44±, !J%e aefeBallBt ~ set ~ ~ 8B8WeP 88 Bi:8BY 

aefeB8eS ft:B8, eeHBtep eItt:imfi ft:8 fie ~ fitwe.: ~ fftliSI; tie 
8e~ft:Pft:tely stated; ft:B8, the ~ aefeB8eS fftliSI; Pefep te the 
e&1i8e8 6'f ~ wftieft. ~ ft:pe iBteBaea te IlBswep, Ht, ft: Bi:8B­

Mi" ~ wftieft ~ ~ tie iBtellig'iely aistiBg'Hisftea. !J%e fte.. 
feBallBt ~ alee ft:B8WeP eBe eP fftePe 6'f the ~ ett:1iee8 6'f 
eetieft st&teEI Ht, the e9m~ltt:iBt ft:B8, ftemlip te the pesitiae. 

Comment. The first sentence of Section 441 is superseded by Section 
431.30(b) (2) and Section 428.10. The second sentence is superseded by 
Section 431.30(g). The last sentence is superseded by Section 430.30(c). 

§ 442 (Repealed) 
SEC. 45. Section 442 of the Code of Civil Procedure is 

repealed. 
~ WfteBe¥e1' the aefeBallBt seefis a.iBPmft:tiv:e FeIief 

~B8t ~ ~eP89B, wftetftel' et" Bet ft: ~ te the 9Pig'iBaJ 
&etieB; peltt:tiBg' te eP ae~eBaiBg' ~ the e9Btpaet, iPftB8ft:etieB, 
matteI', ft~~eBiBg' eP aeeiaeBt ~ wftieft the tt:etieft is 
ep9Hg'ftt eP ft:ft'eetiftg' the ~p8~epty te wftieft the tt:etieft pelft:tes, 
fie fftft:Y; Ht, llaaiti9ft te ftis IlBS'Nep, file at the 8ft:ffte time; ep ~ 
~epmissi9B 6'f the eetif't S1Hl8eEtHeBtiy, ft: epess e9m~llliBt. !J%e 
ep9SS e8m~ladBt sftftH tie sef'¥eEl ~ ett:elt 6'f the ~ a4feetea 
thel'elly. Ii ftfty 81ieIt ~ Btwe Bet ~~eMea Ht, the tt:etteB; 
ft SHflHft9BS ~ the ep8SS e8m~1lliBt sfttt:l.), tie issaeft ft:B8, Bef'¥eft 
tiJl9ft them Ht, the S8ffte mllBftep ft:S ~ the e8f1HfteBeemeBt 6'f 
8ft 91'ig'iBIlI ~ Ii ~ 9fteh ~ htt:¥e 1l~~eMea Ht, the 
tt:etieB; the ep9SS e8m~1tt:iftt sftftH tie 8eI'¥eEI: tiJl9ft the ft:tt9PBeys 
6'f 81ieIt ~Mties, eP 'I'tf'eft !fie ~ H Be ftft:8 ~~e&Pea witft9Ht 
8ft attePBey Ht, the mllBBel' ~1'8"1iaea fflp sefflee 6'f Slimm8BS 
eP Ht, !fie mllRBel' ~peviaea ~ Cft~tep & (e8f1HfteBeiBg' with 
Seeti8B ~ !.Pitle ~ 6'f ~ g,. A ~ sef"¥ed: with ft: ePeBB-
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eSHl:fllaiBt ffiftY withffi go ~ a£tep seP¥iee me¥e; aeHtliP, eP 

stfiepwise t*ead t6 the epSSB eSHl:fllaiBt iB the Sftffte mB:BBep ftS 

t6 aB sl'igiBftl eSHlfllaiBt. 
Comment. Section 442 is superseded generally by Article 4 (com­

mencing with Section 428.10). The portion of Section 442 relating to 
the motion to strike is continued in Section 435 as amended. The last 
sentence of Section 442 is continued in Section 432.10. See also Sec­
tions 430AO(a) and 435. 

§§ 443 and 444 (Repealed) 
SEC. 46. Chapter 5 (commencing with Section 443) of 

Title 6 of Part 2 of the Code of Civil Proecdure is repealed. 
Comment. Chapter 5, consisting of Sections 443 and 444, is super-

seded by the provisions indicated below. 
Old Section New Provision 
443 _________________________________ Sections 430.40, 430.50 
444 ____________________________ ' _____ Sections 430.10-430.30 

Note: The text of the repealed sections is set out in the Appendix, 
infra at 621. 

§ 462 (Repealed) 
SEC. 47. Section 462 of the Code of Civil Procedure is re­

pealed. 
~ ~ matel'ial allegatisB ~ 4;fte esmfl1aiBt, Bet eSBtps 
~ ~ the ftBswep, ffI:liBt; fefL the fllU·flSSCS ~ the aetieB; ge 
.takeft ftS ~ the statemeBt ~ ~ fteW Hl&tteP iB 4;fte ftBswep, 
Ht, avsiaftBee ttl' eSBstitatiBg a aefeBsc eP esaBtep elaHB; ffI:liBt; 
eft the tfoittI; ge aeemea eSBtpsveptea ~ the Sflflssite ~ 

Comment. Section 462 is superseded by Section 431.20. 

§ 463 (Repealed) 
SEC. 48. Section 463 of the Code of Civil Procedure is re­

pealed. 
4G&- -A: Hlatepial allegatisB iB ft pJ:ea.aiBg' ~ eBe esseBtiel ~ 

4;fte elaim eP aefeBsc, afie: wftiefi. ee-al& Bet ge stflekeB flr.em the 
flleaaiBg witfisat leaviBg it iBsaiBeieBt. 

Comment. Section 463 is superseded by Section 431.10. 

§ 471.5. Amendment of complaint; filing and service 
SEC. 49. Section 471.5 is added to the Code of Civil Pro­

cedure, to read: 
471.5. If the complaint is amended, a copy of the amend­

ments shall be filed, or the court may, in its discretion, require 
the complaint as amended to be filed, and a copy of the amend­
ments or amended complaint must be served upon the de­
fendants affected thereby. The defendant shall answer the 
amendments, or the complaint as amended, within 30 days 
after service thereof, or such other time as the court may di-
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rect, and judgment by default may be entered upon failure to 
answer, as in other cases. 

Comment. Section 471.5 is the same as fo~mer Code of Civil Pro­
cedure Section 432 except that the time to answer has been increased 
from 10 to 30 days to conform to the general rule as to the time within 
which the defendant must answer. 

§ 581 (Conforming Amendment) 

SEC. 50. Section 581 of the Code of Civil Procedure is 
amended to read; 

581. An action may be dismissed in the following cases; 
1. By plaintiff, by written request to the clerk, filed with 

the papers in the case, or by oral or written request to the 
judge where there is no clerk, at any time before the actual 
commencement of trial, upon payment of the costs of the clerk 
or judge; provided, that a eSlIBtep eJ.aim ftfts Bat BeeR set ~ 
eP affirmative relief has not been sought by the cross-complaint 
eP ftBSoWeP of the defendant. If a provisional remedy has been 
allowed, the undertaking shall upon such dismissal be delivered 
by the clerk or judge to the defendant who may have his action 
thereon. A trial shall be deemed to be actually commenced at 
the beginning of the opening statement of the plaintiff or his 
counsel, and if there shall be no opening statement, then at the 
time of the administering of the oath or affirmation to the first 
witness, or the introduction of any evidence. 

2. By either party, upon the written consent of the other. No 
dismissal mentioned in subdivisions 1 and 2 of this section shall 
be granted unless upon the written consent of the attorney of 
record of the party or parties applying therefor, or if such 
consent is not obtained upon order of the court after notice to 
such attorney. 

3. By the court, when either party fails to appear on the 
trial and the other party appears and asks for the dismissal, or 
when a demurrer is sustained without leave to amend, or when, 
after a demurrer to the complaint has been sustained with leave 
to amend, the plaintiff fails to amend it within the time allowed 
by the court, and either party moves for such dismissal. 

4. By the court, with prejudice to the cause, when upon the 
trial and before the final submission of the case, the plaintiff 
abandons it. 

5. The provisions of subdivision 1, of this section, shall not 
prohibit a party from dismissing with prejudice, either by 
written request to the clerk or oral or written request to the 
judge, as the case may be, any cause of action at any time be­
fore decision rendered by the court. Provided, however, that 
no such dismissal with prejudice shall have the effect of dis­
missing a eeuBtepelsiHt eP cross-complaint filed in said action 
eP ~ aeflPiviBg tfle aefeaasBt ~ sft'ipHtstive ~ ~ :ey 
ftis ftBSWef' tilepeiB . Dismissals without prejudice may be had 
in either of the manners provided for in subdivision 1 of this 
section, after actual commencement of the trial, either by con-
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sent of all of the parties to the trial or by order of court on 
showing of just cause therefor. 

Comment. The amendment to Section 581 deletes the reference to 
"counterclaim" and to seeking affirmative relief in an answer. Coun­
terclaims have been abolished; claims that formerly were asserted as 
counterclaims (in the answer) are now asserted as cross-complaints. 
See Code of Civil Procedure Section 428.80. Affirmative relief may not 
be sought by answer; rather, where affirmative relief is sought in the 
same action on a cross-demand, it must be by cross-complaint. See Sec­
tions 431.30, 431.70, and the Comments to those sections. 

§ 583 (Conforming Amendment) 
SEC. 51. Section 583 of the Code of Civil Procedure is 

amended to read: 
583. (a) The court, in its discretion, may dismiss an action 

for want of prosecution pursuant to this subdivision if it is 
not brought to trial within two years after it was filed. The 
procedure for obtaining such dismissal shall be in accordance 
with rules adopted by the Judicial Council. 

(b) Any action heretofore or hereafter commenced shall be 
dismissed by the court in which the same shall have been com­
menced or to which it may be transferred on motion of the 
defendant, after due notice to plaintiff or by the court upon 
its own motion, unless such action is brought to trial within 
five years after the plaintiff has filed his action, except where 
the parties have filed a stipulation in writing that the time may 
be extended. When, in any action after judgment, a motion for 
a new trial has been made and a new trial granted, such action 
shall be dismissed on motion of defendant after due notice to 
plaintiff, or by the court of its own motion, if no appeal has 
been taken, unless such action is brought to trial within three 
years after the entry of the order granting a new trial, except 
when the parties have filed a stipulation in writing that the 
time may be extended. When in an action after judgment, an 
appeal has been taken and judgment reversed with cause re­
manded for a new trial (or when an appeal has been taken 
from an order granting a new trial and such order is affirmed 
on appeal), the action must be dismissed by the trial court, on 
motion of defendant after due notice to plaintiff, or of its own 
motion, unless brought to trial within three years from the 
date upon which remittitur is filed by the clerk of the trial 
court. 

(c) For the purposes of this section, "action" includes an 
action commenced by cross-complaint. 't "ep8B8 e8m~laiBt" ~ 
effiaes ft e8tlBiepeiaim t6 the ateBt tftat it seeks aftiPHlatWe 
f'eIieF:. 

(d) The time during which the defendant was not amenable 
to the process of the court and the time during which the jur­
isdiction of the court to try the action is suspended shall not 
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be included in computing the time period specified in this 
section. 

Comment. The amendment to Section 583 merely deletes the refer­
ence to a "counterclaim." Counterclaims have been abolished; claims 
that formerly were asserted as counterclaims are now asserted as cross­
complaints. See Code of Civil Procedure Section 428.80. 

§ 626 (Conforming Amendment) 
SEC. 52. Section 626 of the Code of Civil Procedure is 

amended to read: 
626. When a verdict is found for the plaintiff in an action 

for the recovery of money, or for the aefeftattBt, wItei't ft e8BftteF 
elaim cross-complainant when a cross-complaint for the recov­
ery of money is established, e:lfeeeaiftg i;fte aJft8Bftt ef the ~ 
ti4¥!s e*tim ftSo estealisBea, the jury must also find the amount 
of the recovery. 

Comment. The amendment to Section 626 substitutes a reference to 
"cross-complaint" for the former reference to "counterclaim" and 
makes other conforming changes to reflect the fact that counterclaims 
have been abolished and claims formerly asserted as counterclaims are 
now to be asserted as cross-complaints. See Code of Civil Procedure 
Section 428.80. 

§ 631.8 (Conforming Amendment) 
SEC. 53. Section 631.8 of the Code of Civil Procedure is 

amended to read: 
631.8. After a party has completed his presentation of 

evidence in a trial by the court, the other party, without waiv­
ing his right to offer evidence in support of his defense or in 
rebuttal in the event the motion is not granted, may move for 
a judgment. The court as trier of the facts shall weigh the evi­
dence and may render a judgment in favor of the moving 
party, in which case the court shall make findings as provided 
in Sections 632 and 634 of this code, or may decline to render 
any judgment until the close of all the evidence. Such motion 
may also be made and granted as to any e8BftteFelaim eP cross­
complaint. 

If the motion is granted, unless the court in its order for 
judgment otherwise specifies, such judgment operates as an 
adjudication upon the merits. 

Comment. The amendment to Section 631.8 merely deletes the refer­
ence to a "counterclaim." Counterclaims have been abolished; claims 
that formerly were asserted as counterclaims are now asserted as cross­
complaints. See Code of Civil Procedure Section 428.80. 

§ 666 (Conformi·ng Amendment) 
SEC. 54. Section 666 of the Code of Civil Procedure is 

amended to read: 
666. If a e8BliteFelatm, claim asserted in a cross-complaint 

is established at the trial 'j ~ the ~laiftti1f's and the amount 
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so established exceeds the demand established by the party 
against whom the cross-complaint is asserted, judgment for 
the defeHdaHt party asserting the cross-complaint must be 
given for the excess; or if it ~ appears that the defeHdlllit 
party asserting the cross-complaint is entitled to any other 
affirmative relief, judgment must be given accordingly. 

When the amount found due to either party exceeds the 
sum for which the court is authorized to enter judgment, such 
party may remit the excess, and judgment may be rendered 
for the residue. 

Comment. The amendment of Section 666 deletes the reference to a 
"counterclaim" and makes other conforming changes. Counterclaims 
have been abolished; claims that formerly were asserted as counter­
claims are now asserted as cross-complaints. See Code of Civil Pro­
cedure Section 428.80. 

§ 871.2 (Technical Amendment) 
SEC. 55. Section 871.2 of the Code of Civil Procedure is 

amended to read: 
871.2. As used in this seetiefl. chapter, "person" includes 

an unincorporated association. 
Comment. The amendment of Section 871.2 corrects an obvious tech­

nical defect. 

§ 871.3 (Conforming Amendment) 

SEC. 56. Section 871.3 of the Code of Civil Procedure is 
amended to read: 

871.3. A good faith improver may bring an action in the 
superior court or, subject to Section 396, may file a cross­
complaint ei' eeHHteFelaim in a pending action in the superior 
or municipal court for relief under this chapter. In every case, 
the burden is on the good faith improver to establish that he 
is entitled to relief under this chapter, and the degree of 
negligence of the good faith improver should be taken into 
account by the court in determining whether the improver 
acted in good faith and in determining the relief, if any, that 
is consistent with substantial justice to the parties under the 
circumstances of the particular case. 

Comment. The amendment of Section 871.3 merely deletes the refer­
ence to a "counterclaim." Counterclaims have been abolished; claims 
that formerly were asserted as counterclaims are now asserted as 
cross-complaints. See Code of Civil Procedure Section 428.80. 

§ 871.5 (Conforming Amendment) 
SEC. 57. Section 871.5 of the Code of Civil Procedure is 

amended to read: 
871.5. When an action'i or cross-complaint 'i ei' eeHHteFelaim 

is brought pursuant to Section 871.3, the court may, subject 
to Section 871.4, effect such an adjustment of the rights, 
equities, and interests of the good faith improver, the owner 
of the land, and other interested parties (including, but not 
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limited to, lessees, lienholders, and encumbrancers) as is con­
sistent with substantial justice to the parties under the circum­
stances of the particular case. The relief granted shall protect 
the owner of the land upon which the improvement was con­
structed against any pecuniary loss but shall avoid, insofar 
as possible, enriching him unjustly at the expense of the good 
faith improver. In protecting the owner of the land against 
pecuniary loss, the court shall take into consideration the 
expenses the owner of the land has incurred in the action in 
which relief under this chapter is sought, including but not 
limited to reasonable attorney fees. In determining the appro­
priate form of relief under this section, the court shall take 
into consideration any plans the owner of the land may have 
for the use or development of the land upon which the improve­
ment was made and his need for the land upon which the 
improvement was made in connection with the use or develop­
ment of other property owned by him. 

Comment. The amendment of Section 871.5 merely deletes the refer­
ence to a "counterclaim." Counterclaims have been abolished; claims 
that formerly were asserted as counterclaims are now asserted as 
cross-complaints. See Code of Civil Procedure Section 428.80. 

§ 1048. Severance or consolidation for trial 

SEC. 58. Section 1048 of the Code of Civil Procedure is 
amended to read: 

1048. AfI: ae-tieft may: he seveFed ftft4 aetiefts may: he eeB­
selidltted, ffi: tfie disepetieH ~ t1te e6tif't; wBeHevep it etI:ft he 
tieHe witfteHt ~ffiee -te fI: sHBstaHtial ~ 

(a) When actions involving a common question of law or 
fact are pending before the court, it may order a joint hearing 
or trial of any or all the matters in issue in the actions; it may 
order all the actions consolidated and it may make such orders 
concerning proceedings therein as may tend to avoid unneces­
sary costs or delay. 

(b) The court, in furthera.nce of convenience or to avoid 
prejudice, or when separate trials will be conducive to expedi­
t-ion and economy, may order a separate trial of any cause of 
action, including a cause of action asserted in a cross-com­
plaint, or of any sepa.rate issue or of any number of causes 
of action or issues, always preserving the right of trial by 
jury required by the constitution or a statute of this state or 
of the United States. 

Comment. Section 1048 is revised to conform in substance to Rule 42 
of the Federal Rules of Civil Procedure. The revision makes clear not 
only that the court may sever causes of action for trial but also that the 
court may sever issues for trial. For further discussion, see the Advis­
ory Committee's Note of 1966 to Subdivision (b) of Rule 42 of the 
Federal Rules of Civil Procedure. Formerly, Section 1048 provided 
that" an action may be severed" by the court but did not specifically 
authorize the severance of issues for trial. Absent some specific statute 
dealing with the particular situation, the law was unclear whether an 
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issue could be severed for trial. See 2 B. WITKIN, CALIFORNIA PROCEDURE 
Pleading § 160 at 1138 (1954) ("There is a dearth of California au­
thority on the meaninlr and effect of [the "action may be severed" 
portion of Section 1048] ; the relatively few decisions merely empha­
size its discretionary character."). 

Section 1048 permits the court to sever issues for trial. It does not 
affect any statute that requires that a particular issue be severed for 
trial. E.g., Code of Civil Procedure Section 597.5 (separate trial on 
issue whether action for negligence of person connected with healing 
arts barred by statute of limitations required on motion of any party). 
The authority to sever issues for trial under Section 1048 may dupli­
cate similar authority given under other statutes dealing with partic­
ular issues. E.g., Code of Civil Procedure Sections 597 (separate trial 
of special defenses not involving merits), 598 (separate trial of issue 
of liability before trial of other issues). These sections have been re­
tained, however, because they include useful procedural details which 
continue to apply. 

Revenue and Taxation Code 

§ 3522 (Conforming Amendment) 
SEC. 59. Section 3522 of the Revenue and Taxation Code 

is amended to read: 
3522. A defense esafttep elaHB or cross-complaint based on 

an alleged invalidity or irregularity of any deed to the state 
for taxes or of any proceeding leading up to deed can only be 
maintained in a proceeding commenced within one year after 
the date of recording the deed to the state in the county re­
corder's office or within one year after October 1, 1949, which­
ever is later. 

Comment. The amendment of Section 3522 merely deletes the refer­
ence to a "counterclaim." Counterclaims have been abolished; claims 
that formerly were asserted as counterclaims are now asserted as cross­
complaints. See Code of Civil Procedure Section 428.80. 

§ 3810 (Conforming Amendment) 
SEC. 60. Section 3810 of the Revenue and Taxation Code 

is amended to read: 
3810. A defense 'j eeiiH:~iH:; or cross-complaint based 

on the alleged invalidity or irregularity of any agreement or 
deed executed under this article can only be maintained in a 
proceeding commenced within a year after the execution of the 
instrument. 

Comment. The amendment of Section 3810 merely deletes the refer­
ence to a "counterclaim." Counterclaims have been abolished; claims 
that formerly were asserted as counterclaims are now asserted as cross­
complaints. See Code of Civil Procedure Section 428.80. 
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Water Code 

§ 26304 (Conforming Amendment) 
SEC. 61. Section 26304 of the Water Code is amended to 

read: 
26304. An action, proceeding, defense, answer, e89'Mep 
~ or cross-complaint based on the alleged invalidity or 
irregularity of any collector's deed executed to the district or 
based on the alleged ineffectiveness of the deed to convey the 
absolute title to the property described in it may be com­
menced or interposed only within one year after the recorda­
tion of the deed. 

Comment. The amendment of Section 26304 merely deletes the refer­
ence to a "counterclaim." Counterclaims have been abolished; claims 
that formerly were asserted as counterclaims are now asserted as 
cross-complaints. See Code of Civil Procedure Section 428.80. 

§ 26305 (Conforming Amendment) 
SEC. 62. Section 26305 of the Water Code is amended to 

read: 
26305. An action, proceeding, defense, answer, e&1lMep 

el&im; or cross-complaint based on the alleged invalidity or 
irregularity of any agreement of sale, deed, lease, or option 
executed by a district in connection with property deeded to 
it by its collector or based on the alleged ineffectiveness of the 
instrument to conveyor affect the title to the property de­
scribed in it may be commenced or interposed only within one 
year after the execution by the district of the instrument. 

Comment. The amendment of Section 26305 merely deletes the refer­
ence to a "counterclaim." Counterclaims have been abolished; claims 
that formerly were asserted as counterclaims are now asserted as cross­
complaints. See Code of Civil Procedure Section 428.80. 

§ 37161 (Conforming Amendment) 
SEC. 63. Section 37161 of the Water Code is amended to 

read: 
37161. An action, proceeding, defense, answer, e8liMep 

etiMm; or cross complaint based on the alleged invalidity or 
irregularity of any collector's deed executed to the district or 
based on the alleged ineffectiveness of the deed to convey the 
absolute title to the property described in it may be com­
menced or interposed only within one year after the recorda­
tion of the deed. 

Comment. The amendment of Section 37161 merely deletes the refer­
ence to a "counterclaim." Counterclaims have been abolished; claims 
that formerly were asserted as counterclaims are now asserted as cross­
complaints. See Code of Civil Procedure Section 428.80. 
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§ 37162 (Conforming Amendment) 

SEC. 64. Section 37162 of the Water Code is amended to 
read: 

37162. An action, proceeding, defense, answer, eSlHltel' 
da:im; or cross complaint based on the alleged invalidity or 
irregularity of any agreement of sale, deed, lease, or option 
executed by a district in connection with property deeded to 
it by its collector or based on the alleged ineffectiveness of the 
instrument to conveyor affect the title to the property de­
scribed in it may be commenced or interposed only within one 
year after the execution by the district of the instrument. 

Comment. The amendment of Section 37162 merely deletes the refer­
ence to a "counterclaim." Counterclaims have been abolished; claims 
that formerly were asserted as counterclaims are now asserted as 
cross-complaints. See Code of Civil Procedure Section 428.80. 

§ 51696 (Conforming Amendment) 

SEC. 65. Section 51696 of the Water Code is amended to 
read: 

51696. An action, proceeding, defense, eSflBtel'elaim or 
cross complaint based on the alleged invalidity or irregularity 
of any sale by the county treasurer as trustee of a district of 
a parcel deeded to him as a result of the nonpayment of an 
assessment, or some portion thereof, may be commenced or 
interposed only within one year from the date of the sale. 

Comment. The amendment of Section 51696 merely deletes the refer­
ence to a "counterclaim." Counterclaims have been abolished; claims 
that formerly were asserted as counterclaims are now asserted as cross­
complaints. See Code of Civil Procedure Section 428.80. 

Operative Date; Application to Pending Actions 
SEC. 66. (a) This act becomes operative on July 1, 1972, 

and applies to actions commenced on or after July 1, 1972. 
(b) Except as otherwise provided by rules adopted by the 

Judicial Council effective on or after July 1, 1972, this act 
does not apply to actions pending on July 1, 1972, and any 
action to which this act does not apply is governed by the 
law as it would exist had this act not been enacted. 

Comment. The operative date of the act is deferred so that lawyers 
and judges will have sufficient time to become familiar with the new 
procedures. Because some of the provisions of the act might appro­
priately be made applicable to actions pending on July 1, 1972, sub­
division (b) permits the .J udicial Council to make specific provisions 
applicable to these pending actions. An action is "commenced" upon 
the filing of a complaint with the court. See Code of Civil Procedure 
Section 411.10. 
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• 
Joinder of Claims, Counterclaims, and 
Cross-Complaints: Suggested Revision 

of the California Provisions· 

Jack H. Friedenthal t 
California law with respect to joinder of claims, counterclaims, and 

cross-complaints has developed in piecemeal fashion, resulting in a prolifer. 
ation of confusing, inconsistent, and sometimes meaningless provisions. 
The purpose of this Article is to consider the current provisions in light of 
principles upon which they should be based and to propose guidelines for 
change that will result in a new set of consistent, coherent statutes that, 
hopefully, will be easier to understand and to administer. Such an analysis 
initially requires recognition that the ultimate goals of the joinder pro. 
visions are to enable courts to deal more efficiendy with cases by disposing 
of more actions at one time and to make the prosecution and defense of 
multiple actions more economical for the parties. Joinder provisions should 
not be permitted to increase the overall costs of litigation or to so complicate 
a given case that the trier of fact cannot rationally decide it. 

I. JOINDER OF CAUSES 

Joinder of causes of action in California is governed by section 427 of the 
Code of Civil Procedure, which is based on the original provision for join. 
der of causes contained in the Field Code and enacted into law in New 
York in 1848:1 

The plaintiff may unite several causes of action in the same complaint, where 
they all arise out of: 

I. Contracts, express or implied. An action brought pursuant to Section lli92 

of the Civil Code shall be deemed to be an action upon an implied contract within 
the meaning of that term as used in this section. 

2. Claims to recover specific real property, with or without damages for the 
withholding thereof, or for waste committed thereon, and the rents and profits 
of the same. 

3. Claims to recover specific personal property, with or without damages for 
the withholding thereof. ", 

4. Claims against a trustee by virtue of a contrac~ or by operation of law. 
5. Injuries to character. 

• This Article was prepared to provide the California Law Revision Commission with background 
information for its study of various aspects of pleading. The author's opinions, conclusions, and recom­
mendations contained herein do not necessarily represent the views of the commission. 

t A.B. 1953, Stanford University; LL.B. 1958, Harvard University. Professor of Law, Stanford 
University. 

I. ToeIle,loi"der of Actions-With Reference to the Montlmll tmd California Prfldice, 18 CALIP. 

L. REv. 459, 465 (1930). . 
(581 ) 
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6. Injuries to person. 
7. Injuries to property. 
8. Claims arising out of the same transaction, or transactions connected with 

the same subject of action, and not included within one of the foregoing sub­
divisions of this section. 

9. Any and all claims for injuries arising out of a conspiracy, whether of the 
same or of different character, or done at the same or different times. 

The causes of action so united must all belong to one only of these classes 
except as provided in cases of conspiracy, and must affect all the parties to the 
action, and not require different places of trial, and must be separatdy stated; 
but an action for malicious arrest and prosecution, or either of them, may be 
united with an action for either an injury to character or to the person; provided, 
however, that in any action brought by the husband and wife, to recover damages 
caused by any injury to the wife, all consequential damages suffered or sustained 
by the husband alone, including loss of the services of his said wife, moneys ex­
pended and indebtedness incurred by reason of such injury to his said wife, may 
be alleged and recovered without separatdy stating such cause of action arising 
out of such consequential damages suffered or sustained by the husband; provided, 
further, that causes of action for injuries to person and injuries to property, grow­
ing out of the same tort, may be joined in the same complaint, and it is not re­
quired that they be stated separatdy.2 

The provision creates four serious problems. First, the single "class" or 
category requirement is ambiguous and redundant; its limitations serve 
no practical purpose and are, in fact, harmful. Second, the "affect all 
parties" requirement needlessly limits joinder. Third, the clause regarding 
venue is confusing and unnecessary. Fourth, there is no section that requires 
joinder in appropriate situations; mandatory joinder is now prescribed in 
special cases in other statutes that themselves are neither clear nor consistent 
with sound policy. These difficulties, considered in detail below, can only 
be resolved by substantial legislative revision. 

A. The Single Class Requirement 

The requirement that all causes to be joined must fall within one of the 
designated statutory categories is a remnant from common law pleading 
and has apdy been described as "illogical and arbitrary."· Under the com­
mon law writ system, a plaintiff could join all claims he had against a 
defendant so long as they fell within the scope of a single writ, whether 
the various causes arose out of the same or different transactions or events 
and regardless of the nature of the injuries suffered. If the causes did not 
fall within the same writ, they could not be joined even though they arose 
out of a single event or transaction.' The harsh rules of the common law 

2. Cu.. eIV. PIto. CoDE S 427 (West 1969). 
3. Toelle, supra note I, at 467. 
4. See C. CLAlut, ConE PLEADING § 67, at 436 (2d ed. 1947); Blume, A 'RflIiorllll Theory /01' 

Joinder 0/ Causes 0/ Action and Defenses, and /01' the Use 0/ Counterclaims, 26 MICH. L. REv. I, 1-10 
(1927). 
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could be avoided, however, by resort to equity jurisdiction. Courts in equity 
would determine a purely legal action in order to avoid a multiplicity of 
suits, at least when various causes that could not be joined at common law 
involved common questions of law and fact. 5 

I. The necessity for revised wording of section 427. 

When the common law and equity rules were scrapped in favor of the 
code, the drafters simply reaffirmed a modified common law approach by 
instituting categories of cases that could be joined. In some instances joinder 
was broader than at common law, while in other situations joinder was 
actually restricted.s In California there were originally only seven cate­
gories; 7 these still comprise, with minor modification, the first seven cate­
gories in the current statute. There was no provision whatsoever for joinder 
of causes of action arising out of the same transaction or occurrence, and 
California did not amend its statute to add such a category untill()07, after 
a number of decisions had rejected joinder of different causes arising from 
a single event.8 

Unfortunately, the amending legislation was poorly drafted. The new 
eighth category provided for joinder of claims "arising out of the same 
transaction, or transactions connected with the same subject of action, 
and not included within one of the foregoing subdivisions of this section." 
This language is in accord with the wording of the paragraph following 
the listing of categories, which reads: "The causes of action so united must 
all belong to one only of these classes ..•. " This word~g seems to pre­
clude joinder of any claim that falls within one of the first seven categories 
of claims even if it arose out of the same transaction as the claim with which 
it is to be joined. Since the first seven categories cover almost all possible 
causes, the utility of the new eighth category would have been limited in­
deed had not the courts simply ignored the wording of the section and rec­
ognized the intent of the legislature to permit unlimited joinder of all 
claims arising from a single transaction.lI Despite the fact that section 427 
has since frequently been amended, the offending language in subdivision 
eight and in the subsequent paragraph has not been eliminated. 

The precise scope and meaning of the new category was unclear from 
the outset. Courts now read the words "same transaction" to include causes 
arising out of a single tortious event, or related series of events, only because 
of a series of special, seemingly redundant provisions1o that were added to 

5. Blume, supra note 4, at 10-17. 
6. See Toelle, supra note I, at 467. 
7. rd. at 465-67. 
8. E.g., Stark v. Wdlman, 96 Cal. 400, 402, 31 P. 259, 260 (1892). 
9. See I J. CHADBOURN, H. GROSSMAN & A. VAN ALSTYNE, CALIFORNIA PLEADING § 815, at 740-41 

(1961 ). 
10. See geflffally 2 B. WITKIN, CALIFORNIA PROCEDURE §146, at 1I26 (1954). 
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the statute. In 1913, for example, it was provided that a husband's damages 
for injuries to his wife could be joined with the wife's own claim for her in­
juries.ll In 1915 another amendment permitted a plaintiff to join "causes of 
action for injuries to persons and injuries to property growing out of the 
same tort." This addition was apparently in response to a 1912 decision in 
which the court denied such joinder without discussing the "transaction" 
category.12 Finally, in 1931, a ninth category was added to section 427 pro­
viding for joinder of all claims for injuries arising out of a conspiracy. 
Again, this appeared to be in response to a specific decision refusing joinder 
despite the presence of the general "transaction" category.18 

The result of these amendments is a statute that is confusing and repe­
titious and that can produce unnecessary concern and research by an at­
torney who is new to the California Bar or who is not well versed in Cali­
fornia litigation practice. By itself, this might not be sufficient reason to 
call for an amendment, but other more wdghty reasons exist. 

2. The need to abolish the categorical approach to ioinder. 

More serious than the confusing language of section 427 is the fact that 
the entire concept behind the statute makes little sense. The section should 
be replaced by a provision allowing unlimited joinder of causes among per­
sons who have been properly made parties to an action. As virtually every 
writer on the subject has noted, the joinder categories in the code are largely 
arbitrary and not based on reasons of fairness or convenience.1

' For ex­
ample, plaintiff can bring suit on a contract implied in law, and join with it 
a claim on an unrelated written agreement to which he was not a party 
but which has been assigned to him for the purpose of litigation;15 yet plain­
tiff cannot join a cause of action for battery with a cause of action for defa­
mation unless he can demonstrate that the two causes arose out of a single 
set of transactions or were the result of a single conspiracy. In the contract 
action, where joinder is allowed, the witnesses, the nature of the proof, and 
even the legal issues regarding one cause will be totally unrelated to the 
other cause. In the tort case, where joinder is not permitted, the history of 
the relationship between plaintiff and defendant may be germane to both 
causes of action, so that the same evidence may have to be presented twice. 

II. See I J. CHADBOURN, H. GROSSMAN & A. VAN .ALsTYNE, supra note 9, § 815, at 741. 
12. Schermerhorn v. Los Angdes Pac. Ry., 18 Cal. App. 454, 123 P. 351 (2d Dist. 1912). 
13. See I J. CHADBOURN, H. GROSSMAN & A. VAN ALSTYNE, supra note 9, § 816. 
14. See, e.g., C. Cx..uut, supra note 4, § 67, at 436; Blume, supra note 4, at 17-18; Toelle, supra 

note I, at 467; Wright, Joinder 01 Claims and Parties Under Modern Pleading Rules, 36 MINN. L. 
REv. 580, 582 (1952). 

Defense of the proposal for unlimited joinder ultimately requires a discussion of the rights of 
parties other than plaintiffs to join claims, but analysis of the case in which a single plaintiff wishes 
to assert a number of causes against a single defendant is suJlicient to demonstrate the senselessness 
of the categorical approach. 

15. See Frazer v. Oakdale Lumber & Water Co., 73 Cal. 187, 14 P. 829 (1887). 
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There is no demonstrated need for any limitations on joinder of causes 
of action. Everyone of the five amendments to section 427 has been enacted 
for the purpose of expanding joinder. The fact that entirely unrelated 
claims may be joined if they happen to fall within a single category has not 
produced any suggestion that such joinder should be curtailed. In a stead­
ily expanding number of other jurisdictions all restrictions on joinder of 
causes have been eliminated.18 The Federal Rules of Civil Procedure con­
tain a provision for unlimited joinder17 that has been a model for reform 
in many states. One expert in procedure assessed the success of the unlimited 
joinder provision as follows: "Of all the provisions of the Federal Rules and 
their state counterparts dealing with joinder, this rule on joinder of claims 
has operated most smoothly and satisfactorily."18 

Perhaps more significant than the experience of other jurisdictions with 
broad joinder of claims provisions is the California experience with broad 
joinder of counterclaims and cross-complaints by defendants. A defendant 
can not only bring as cross-complaints all claims he has against a plaintiff 
arising out of the same transaction as plaintiff's claim,l' but he may also 
bring as counterclaims most other claims he has against plaintiff though 
they be totally unrelated to plaintiff's claim or to each other.20 Despite this 
broad scope there has been no agitation whatsoever to cut back the scope 
of counterclaims or cross-complaints; indeed writers on the subject have 
argued that even the current limited restrictions on counterclaims should 
be eliminated.21 It is certainly anomalous for California law to permit a 
defendant to plead a broad range of counterclaims and cross-complaints 
and at the same time to adhere to arbitrary categories for joinder of claims 
by a plaintiff. H the purpose of joinder provisions is to avoid multiple suits 
by allowing all conflicting claims between the parties to be settled in a sin­
gle actio-o, the current restrictions on joinder by a plaintiff are absurd. 

Any undesirable effects resulting from unlimited joinder of causes can 
be remedied by a severance of causes for trial. Joinder of causes, in and of 
itself, is never harmful. A joint trial of causes may be unjustified, however, 
either because the trial may become too complex for rational decision, or 

16. In New York, where the-original code provision was first enacted, such reform was enacted 
in 1935. See C. CI..ARE., supra note 4, § 67, at 440. The current New York provision, for example, reads 
as follows: "The plaintiff in a complaint or the defendant in an answer setting forth a counterclaim or 
cross-claim may join as many cIaims as he may have against an adverse party. There may be like 
joinder of clainIs when there are multiple parties." N.Y. CIV. PRAc. LAw § 601 (McKinney 1963). 

17. FED. R. CIV. P. 18(a). 
18. Wright, supra note 14, at 586. 
19. See CAL. CIV.Pao. CoDE S 442 (WestSupp. 1970). 
20. The sole requisites of a counterclaim are that it must tend to diminish or defeat the plaintiff's 

recovery and must exist in favor of a defendant and against a plaintiff between whom a several 
judgment may be had. Terry Trading Corp. v. Barsky, 210 Cal. 428, 435-36, 292 P. 474, 477 (1930). 
These limitations in practice permit extremely broad joinder. See text accompanying note 87 i"fra. 

21. See, e.g., Comment, Califor"ia Procedure IJfId 'he Federal RIlles, 1 U.CL.AL. bv. 547, 
551-52 (1954). 
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because evidence introduced on one cause may so tend to prejudice the trier 
of fact that it will be unlikely to render a fair decision on another cause. 
These problems, which are certainly present where joinder is permitted 
under the existing categories, can be avoided by resort to Code of Civil Pro­
cedure section 1048, which permits the court, in its discretion, to sever any 
action.22 In addition, a number of other California provisions permit sev­
erance where appropriate because of multiple plaintiffs,28 multiple defen­
dants,2. or the insertion of counterclaims;25 these provisions seem redun­
dant, but do emphasize the availability of severance whenever necessary. 

As a practical matter there will be only a small number of situations 
where a plaintiff will have several causes of action against a defendant 
that do not arise from one set of transactions or occurrences so as to permit 
joinder under section 427. Even then unrelated causes may be joined if all 
fall within another category of the statute. Thus, the adoption of an un­
limited joinder rule would have little impact on the number of causes 
that can in fact be joined. Nevertheless, a number of benefits would accrue 
from such revision. Under the current provision defendants are encour­
aged, whenever tactically sound, to challenge the joinder of causes by ar­
guing that no category applies. Even when unsuccessful, argument on 
such an issue is costly and time consuming. In those few cases where the 
challenge is successful, the plaintiff must file an amended complaint elim­
inating one or more of his original causes. If the statute of limitations has 
run on the various causes, plaintiff may be forced to a final election as to 
which of the causes to pursue since a new independent action on any cause 
dropped from the case will then be barred. 

There are a number of substantial practical reasons why failure to per­
mit joinder of even totally unrelated claims is unsound. Separate cases re­
quire duplication of costs for filing fees, service of process, discovery pro­
ceedings, and two trials instead of one. Furthermore, even unrelated claims 
may involve certain common issues and may require the presence of the 
same witnesses. 

Since California's provision for consolidation of cases for trial26 appears 
to give virtually unlimited discretion to the trial judge, one may ask 
whether it is not better to retain current joinder limitations than to provide 
for unlimited joinder subject to the court's power to sever the causes for 
trial. The answer is no. First of all, consolidation does not eliminate dupli-

22. Cu.. elV. PRO. CoDE § 1048 (West 1955): "An action may be severed and actions may be 
consolidated, in the discretion of the court, whenever it can be done without prejudice to a substantial 
right." 

23. ld. S 378. 
24. ld. S 579. 
25. 14. S 438 (West 1959). 
26. See DOte 22 supra. 
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cation of filing fees and other preliminary costs of suit. Furthermore, a 
court is likely to reject a party's motion to consolidate if the only reason ad­
vanced for consolidation is that one trial is less costly than two, even though 
the causes sought to be joined are simple and, if joinder were permitted, 
severence would be rejected as totally inappropriate. The court would be 
justified in assuming that the failure of the legislature to provide for unlim­
ited joinder at plaintiffs option indicates a policy against joinder by con­
solidation without a substantial showing of necessity in the particular case. 
Finally, if causes have been inappropriately joined, severance for trial can 
always be effected, but it may not be possible to consolidate actions since 
they may not have been instituted in the same COurt.2T 

B. Permissive Joinder of Causes in Cases Involving Multiple Parties 

Section 427 is generally phrased as if every case involved only one plain­
tiff and one defendant. The only significant reference to multiple parties 
is the requirement that each cause of action joined must affect all parties to 
the action. This clause appeared in the original code at the time when 
joinder of parties was narrowly restricted. In HP7, however, California be­
came one of a growing number of states to liberalize its joinder of parties 
provisions. These new statutes provided that parties could be joined if the 
claims by or against them, whether joint, several, or in the alternative, arose 
out of one transaction or occurrence or series of transactions or occurrences, 
and involved a common question of law or fact.28 In making these reforms, 
however, state legislatures consistently ignored the existing statutory re­
quirement that each cause of action to be joined must affect all parties to 
the action. As a result, in a number of states the joinder of parties reforms 
were virtually nullified. For example, two persons, each of whom suffered 
injuries due to a single tortious act by a defendant, could satisfy the joinder 
of parties requirements, but this was meaningless since their causes could 

27. Consider, for example, a situation in which plaintiff has two causes, one of which must be 
brought in superior court and the other of which, if sued on alone, would have to be instituted in 
municipal court. If section 427 permits plaintiff to unite them into a single case, and he docs so, the 
California laws on jurisdiction provide that the entire action be brought in the superior court. See 1 
J. CHADBOURN, H. GROSSMAN &: A. VAN ALsTYNE, supra note 9, § 18:z. The court in turn can sever 
the causes for trial. However, if plaintiff, at the outset, divides the causes into two separate actions, 
the case before the municipal court cannot subsequently be sent to the superior court for consolida­
tion with the case there pending. See Cochrane v. Superior Court, :z61 Cal. App. :zd 201, 67 Cal. Rptr. 
675 (:zd Dist. 1968). One may, of course, argue that the legislature should alter the jurisdiction 
statutes to permit such consolidation rather than change the rules on joinder of causes, but such a 
procedure would not cure the confusion engendered by section 4:Z7 as it now stands, nor would it 
decrease the initial costs that section 4:Z7 creates for the litigant. 

:z8. California Code of Civil Procedure § 378 governs joinder of parties and clearly states these 
requirements. Joinder of defendants is governed by a series of three provisions that are loosely drawn, 
overlap, and give no clear picture of what was intended, Cu.. CIY. PRo. CooE §§ 379(a)-(c). Most 
experts have taken the position that the result of these provisions is, and should be, to allow joinder 
of defendants if. but only if, the criteria for joinder of plaintiffs have been met. See I J. CHADBOURN, 
H. GROSSMAN &: A. VAN ALSTYNE. supra note 9, § 618; :z B. WrrxIN, SUpr4 note 10, § 93, at 1071. 
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not be joined; each one's action for his own injuries would affect only him 
individually.29 

California courts took a somewhat different approach by holding that 
the modern joinder of parties provisions should be given their intended 
effect and that the "affect all parties" requirement of section 427 was thus 
superseded as to those causes of action which are so related as to permit 
joinder of the parties.80 Although the California courts are to be com­
mended for their rational approach to the problem, the deciSIons have 
had the unfortunate and unintended result of forestalling further legis­
lative reform. In those states where a restrictive approach was taken and 
the modern joinder of parties legislation nullified, the need for comprehen­
sive reform of the provisions for joinder of causes became clear. Thus New 
York11 and other states scrapped the old code provision for joinder of causes 
in favor of a statute permitting free joinder of causes between any adverse 
parties to the action. 

In California, however, the "affect all parties" requirement is still part 
of the statute and has an important effect on the scope of joinder. Assume, 
for example, that one person, X, has two causes of action against a defen­
dant arising from two entirely separate contracts, and that another person, 
Y, has a cause of action against the same defendant arising from one of the 
two contracts. Both X and Y may join as plaintiffs in a single action against 
defendant if the only causes they allege arise from the contract that in­
volves both of them. X cannot join his claim on the other contract since it 
does not affect Y, and is not a claim based on the occurrence giving rise 
to thejoinder of X and Y as plaintiffs.B2 This puts X in a serious dilemma. 
If he wishes to join his two causes against defendant in a single action, 
which is possible since they are both within the contract category, Y cannot 
join in the action with him. If he teams with Y, X must either forgo his 
other cause or bring an entirely separate suit on it. 

Such a situation makes little sense. Once a party is properly joined in 
an action, he should be permitted to bring any and all causes he has against 
all adverse parties. A new provision permitting joinder would not have 
a marked imPact since, as already noted, in most cases the parties' potential 
causes of action all arise from a single transaction or occurrence or series 
of transactions or occurrences. In those situations where additional unre­
lated causes do exist, however, joinder may result in considerable savings 

29. See. e.g •• Ryder v. Jefferson Hotel Co .• 121 S.C. 72. II3 S.E. 474 (1922). See gl!1lerally C. 
CLAtut. supra note 4. at 445-47. 

30. The leading case was Paers tI. Bigelolll. 137 Cal. App. 135. 30 P.2d 450 (3d Dist. 1934). 
which was subsequently followed by the California Supreme Court in Kraft tI. Smith. 24 Cal. 2d 124. 
148 P.2d 23 (1944). 

31. See Tanbro Fabrics Corp. v. Beaunit Mills. Inc •• 4 App. Div. 2d 519. 167 N.Y.8.2d 387 
(1957). The text of the current New York provision is quoted in note 16 supra. 

32. See 1 J. CHADBOUllN. H. GJlOSSMAN & A. VAN ALsTYNE. supra note 9. § 806. 
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of time and money. Undue confusion and prejudice can always be handled 
by a severance of causes or issues for trial.BB 

Comparison of the existing provisions regarding counterclaims and 
cross-complaints by defendants against plaintiffs illustrates that the "af­
fect all parties" limitation on joinder in section 427 is arbitrary, inconsis­
tent, and unnecessary. If two plaintiffs join in one action, each requesting 
damages against a defendant, the defendant may plead any counterclaims 
or cross-complaints he has against one plaintiff even though such claims 
in no way affect the other plaintiff. B' The counterclaims may involve mat­
ters totally unrelated to the complaint.BG Furthermore, defendant may file 
a cross-complaint solely against a person who has not previously been a par­
ty to the action.B8 This new party should, and probably does, have the right 
to counterclaim against cross-complainant regarding matters totally unre­
lated to the other parties or causes involved in the suit.B1 Apart from his­
torical accident, it is difficult to find any reason why a plaintiff should not 
have as broad a right to join causes as does a defendant, particularly as 
there has been no agitation to curtail defendants' powers since the current 
counterclaim provision was first enacted in 1927. 

C. Joinder of Causes and Problems of Venue 

Section 427 provides that causes cannot be joined if they "require differ­
ent places of trial." This clause could have resulted in severe restrictions on 

33. It is interesting to note that the federal courts recently faced a problem similar to that which 
now exists in California. Although Federal Rule 18(a) clearly provided for unlimited joinder of 
causes by one plaintiff against one defendant, at least one lower federal court had held, by a strained 
interpretation, that, in a case involving multiple parties, a plaintiff was not entitled to join against a 
defendant a claim unrelated to that which had given rise to the joinder of parties. See Federal Housing 
Adm'r v. Christianson, 26 F. Supp. 419 (D. Conn. 1939). Cf. C. WRIGHT, LAw OF FEDERAL CoUllTS 
344 (2d ed. 1970). In 1966, in direct response, Rule 18(a) was amended to provide: "A party 
asserting a claim to relief as an original claim, counterclaim, cross-<:laim, or third·party claim, may 
join, either as independent or as alternate claims, as many claims, legal, equitable, or maritime, as he 
has against an opposing party." The notes of the Advisory Committee clearly set forth the purposes 
of the amendment as foUows: "Rule 18(a) is now amended not only to overcome the Christianson 
decision and similar authority, but also to state clearly, as a comprehensive proposition, that a party 
asserting a claim (an original claim, counterclaim, eross-cIaim, or third-party claim) may join as 
many claims as he has against an opposing party. • . • This permitted joinder of claims is not affected 
by the fact there are multiple parties in the action. The joinder of parties is governed by other rules 
operating independently. 

"It is emphasized that amended Rule 18(a) deals only with pleading. As already indicated, a 
claim properly joined as a matter of pleading need not be proceeded with together with the other 
claims if fairness or convenience justifies separate treatment." COMMI"ITEE ON RULES AND PRACTICE AND 
PROCEDUIlE OF THE JUDICIAL CoNFERENCE OF THE UNITED STATES, Notes on Rule 18( a), in PROPOSED 
AMENDMENTS TO RULES OF CIVIL PROCEDUIlE FOR THE UNITED STATES DISTRICT CoUllTS, 39 F.R.D. 
73, 87 (1966). See generflily Kaplan, Continuing Work of the Civil Committee: 1966 Ament/menu 
of the Federfli Rules of Civil Procedure, 81 HAltv. L. REv. 591, 592"""98 (1968). 

34. See CAL. Crv. PRO. CoDE §§ 441-42 (West 1954 & Supp. 1969). 
35. See, e.g., Terry Trading Corp. v. Barsky, 210 Cal. 428, 292 P. 474 (1930). 
36. See Roylance v. Doelger, 57 Cal. 2d. 255, 368 P.2d 535, 19 Cal. Rpt!. 7 (1962); CAL. Crv. 

PRo. CoDE § 442 (WestSupp. 1969). 
37. See text accompanying notes 112-13 infra. Two recent cases differ considerably on the ques­

tion of whether a defendant in a cross-action may assert a counterclaim. CompflTe Great Western Fur­
niture Co. v. Porter Corp., 238 Cal. App. 2d 502, 48 Cal. Rpt!. 76 (1St Dist. 1965) (dictum), wit" 
Carey v. Cusack, 245 Cal. App. 2d 57, 54 Cal. Rpt!. 244 (1St Dist. 1966). 
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the right of plaintiffs to join causes of action. Fortunately, however, the 
clause has rarely been relied upon.ss It can and should be eliminated. 

The "place of trial" clause appears to inject the varied problems of venue 
into the joinder statute, and there can be no question that the current Cali­
fornia venue laws are a morass of provisions that nearly defy understand­
ing.SI Had defendants, from the time the code was enacted, consistendy 
challenged the right to join causes on the ground that different places of 
venue were required, the situation might be quite different. Instead, when 
different causes were joined that would have required separate places of 
trial if pursued individually, defendants made the initial challenge to the 
venue itself.~ This gave the courts the opportunity to assume that joinder 
was proper and to interpret the venue statutes on that basis. The results of 
such interpretations have been dramatic. An entire set of venue rules has 
emerged regarding so-called mixed actions, where causes of action each 
requiring different places of venue have been joined. Venue in these cases 
has been viewed as a matter determined by the entire action and not by the 
causes joined in it.41 

These court-made rules have nullified any effect that the "place of trial" 
clause of section 427 might have had. When two causes that would require 
separate places of trial if sued upon separately are joined, there is now a 
specially prescribed venue for them as joined, and hence they do not require 
different places of trial. This conclusion was based on circular reasoning 
that proceeded as follows: There is a single place of venue for two causes 
because they are joined; hence, they can be joined because they do not re­
quire different places of venue. Despite this, virtually no challenges to join­
der of causes have been made under the "place of trial" clause, and the 
courts have carefully avoided the matter. 

There is no justification for retaining any statutory requirement that 
appears useless and has the potential for causing confusion and unnecessary 
cost in a future case. The courts now have had considerable experience in 
operating under special venue rules for joined causes, and there is no reason 
why joinder should be prohibited where each cause would require a dif­
ferent place of trial if sued upon alone. 

What must be avoided is a possible situation in which joinder would 
destroy venue entirely. No problem exists if venue can be laid only in a 
county other than the one in which suit is brought, for when venue is chal­
lenged in such a case, transfer is not only available, but required.'2 But if 

38. See I J. CHADBOURN, H. GROSSMAN & A. VAN ALSTYNE, supra note 9, § 818. 
39. See Van Alstyne, Venue of Mixed Actions in California, 44 CALIF. L. REv. 685, 685-87 

(1956). 
40. This is probably due to the fact that a challenge to venue will be dete!mined prior to a de­

murre! for impropeI joinder of causes. See I J. CHADBOURN, H. GROSSMAN & A. VAN ALSTYNE, supra 
note 9, § 818. 

41. See generally id. H 375-891; Van Alstyne, supra note 39, at 688. 
42. CAL. Cry. PRo. CoDE § 396(b) (West Supp. 1969). 
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the complex venue provisions are interpreted to preclude venue of a given 
mixed action in any forum, provision should be made for severance of the 
action and transfer of separate parts to courts were venue is proper. At 
present, there do not appear to be any cases where no court would have 
proper venue. There is a possibility that the California Supreme Court 
would alter this situation, however, since venue rules for mixed actions 
are grounded on case holdings alone, many by the courts of appeals." Fur­
thermore, the legislature might amend venue provisions in such a way as 
to require such flexibility in the joinder rules. 

D. Mandatory Joinder of Causes 
I. Actions intlolving one plaintiff and one defendant. 

Once it has been determined to permit broad or unlimited joinder of 
causes of action by a plaintiff, the question arises whether a further step 
should be taken to require joinder of causes in cases where it would most 
likely save time and expense for the court and the parties. The idea is not 
a new one; various commentators have from time to time advocated man­
datory joinder," but such a provision has rarely been adopted.iII Just re­
cently, a bill was introduced into the California State Senate that will, if 
passed, require plaintiff to join or waive all factually related causes of ac­
tion." There are obvious advantages in requiring one party to join all 

. causes of action he has against another party in the case. There is always a 
possibility that joinder will reduce costs and avoid duplication of effort, 
and it is not at all clear why plaintiff should have an option to determine 
when the advantages of joinder should accrue. Such a choice provides a 
tactical weapon available, at least in the first instance, only to one party. 

There are several reasons why rules of mandatory joinder have been 
rejected. First, the traditional and most practical method of enforcing such 
a rule is by declaring· that any cause of action that a plaintiff improperly 
failed to join cannot be asserted later in a separate suit." Application of 

43. For example, it has been held by one court of appeal that CAL. Crv. PRo. CoDB S 394, the 
special statutory provision for venue regarding suits against counties, applies only if the action is 
against the county alone. Channell v. Superior Court, 226 Cal. App. 2d 246, 38 Cal. Rptr. 13 (3d Disl. 
1964). It is conceivable that the legislature, or the California Supreme Court, might adopt a contrary 
position; that could lead to a situation,in a suit brought against individual defendants as well as a 
county, where no court would be a proper place of trial for the entire action. 

44. See, e.g., C. CL.u.x, sUi"a note 4, at 145-46; Blume, Required Joinder of Claiml, 45 MlCR. 
L. REv. 797, 8U-12 (1947). 

45. Michigan is the only state that appears to have such a provision. MICH. GEN. ComtT RULE 
203.1: "A complaint shall state as a claim every claim either legal or equitable which at the time of 
serving the pleading the pleader has against any opposing party, if it arises out of the transaction or 
occurrence that is the subject of the action and does not require for its adjudication the presence of 
third parties of whom the court cannot acquire jurisdiction. Failure by motion or at the pretrial con­
ference to object to improper joinder of claims or to a failure to join claims required to be joined 
constitutes a waiver of the required joinder rules, and the judgment shall not merge more than the 
claims actually litigated." 

46. Cal. S. 847 (April I, 1970). For a discussion of the bill, see note 79 infra. 
47. This method is used to enforce provisions requiring defendant to file compulsory counter­

claims. CAL. eN. PRo. ClDB S 439 (West 1959). It is also the way in which a plaintiff is precluded 
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this sanction will induce most plaintiffs to join every possible cause they 
might have, even those that they might not otherwise be inclined to pur­
sue.'s At least when plaintiffs causes are unrelated, the potential advan­
tages of mandatory joinder would be outweighed by the disadvantage of 
encouraging additional litigation. Second, many modern counterclaim 
provisions, although not California's, permit a defendant to bring all causes 
of action that he has against a plaintiff.48 When such a provision is coupled 
with a provision for declaratory judgment, defendant can, by asking for 
declarations of non-liability force plaintiff to litigate all his claims in a 
single suit.GO This effectively equalizes the tactical opportunities available 
to the parties. 

The situation changes, however, when the proposed mandatory join­
der relates only to causes of action arising from a single set of transactions 
or occurrences. In such circumstances, there is a strong likelihood that the 
trial of one cause will involve the same witnesses, if not identical issues, as 
the other causes. The danger that mandatory joinder will encourage un­
necessary litigation is markedly reduced for two reasons. First, the trial of 
one cause will often cover most of the related causes anyway. Second, a 
plaintiff believing he has two closely related causes will hesitate to omit one 
of them for fear that the court will hold it not to be separate at all, but a 
part of the cause that was tried, and hence that the rules of res judicata will 
bar a further suit.11 Indeed, the chief argument given against mandatory 
joinder is that the rules of res judicata make it unnecessary.1I This argu­
ment is certainly true in the majority of states, which follow the so-called 
"operative facts" theory of a cause of action; under this theory the scope of 
a single cause of action is held broad enough to cover all claims arising 
from a single set of transactions or occurrences. The general uncertainty 
that invariably exists in such jurisdictions as to the precise limits of a cause 

from bringing a second action on a claim that is held, under the rules of res judicata, to have been 
within the scope of a cause of action litigated in a prior case. See 2 B. WITItIN, supra note 10, S 14, 
at 990. 

Other methods of enforcement have been suggested. For example, a party could be permitted to 
sue on a cause not raised in a prior action only upon payment of all of his opponent's costs of litigating 
the second suit, including attorney's fees. See Cleary, Res JruJicllla Ree:ram;"etl, 57 YALE L.J. 339, 350 
(1948). The trouble with this approach is that such compensation makes up neither for a party's loss 
of time in preparing for and testifying in a second trial nor for the emotional stress that often accom­
panies a lawsuit. Furthermoce, there is no remedy for the inconvenience to witnesses and to the court. 
The approach taken under Michigan Rule 203.1 puts the burden on defendant in the first action 
to require plaintiff to join his causes. See note 45 supra. If defendant docs not object, then plaintiff 
may institute a second action. This places defendant in a serious dilemma. On the one hand, he would 
like to avoid a second suit; on the other hand, he does not want to suggest to plaintiff the availability 
of additional causes that might otherwise never be pursued. Even if this provision is thought to give 
sullicient protection to defendant, it certainly docs not avoid the costs and inconvenience to the court 
and the witnesses. 

48. F. JAMES, CIVIL PllOCEDUllE § 11.10, at 555 (1965). 
49. See, e.g., FED. R. Crv. P. 13(b); N.Y. Cry. FMc. LAw § 3019(a) (McKinney 1963). 
50. See Rose v. Bourne, Inc., 176 F. Supp. 605 (S.D.N.Y. 1959). 
51. See C. CL.ux, supra note 4, § 73, at 476-78. 
52. Set! itl. at 473-75; F. JAMES, supra note 48, § 11.10, at 555. 



PLEADING-STUDY 593 

of action for res judicata purposes has sufficient in terrorem dfect to force 
plaintiffs to bring all related claims at once, even if ultimately some of th~' 
claims might be considered separate causes.ss In California and a number 
of other states, however, the scope of a cause of action for res judicata pur­
poses is defined in terms of "primary rights" rather than "operative facts."16 
Although the precise lines of a cause of action are not always clear under 
California law,1G they are generally both clearer and narrower than under 
tl},e operative facts theory. Under the primary rights doctrine the defini­
tion of a cause of action depends upon the nature of the harm suffered. An 
individual has a right to be free from personal injury, a,separate right to be 
free of injury to his realty, and another to be free of injury to his personal­
ty.IS A single act of a defendant may therefore give rise to a number of dif­
ferent causes. For example, if defendant negligendy drives his auto into 
plaintifFs vehicle, plainti1f has one cause for any personal injury he has 
su1fered and another for damage to his car'" Similarly, if a defendant 
wrongfully withholds from a plainti1f possession of a home, plainti1fhas 
one cause of action for ejectment from the realty and an entirely di1ferent 
cause for wrongful detention of the furnishings!· It makes little sense to 
permit a plainti1f to bring two separate actions for damages arising from 
a single tortious act of a defendant. The courts themselves should be pro­
tected from the ensuing duplication of trials. Of course, when precisely 
the same factual issues are involved in both cases, their resolution in the first 
. case will be binding in the second under the doctrine of collateral estoppel. 
However, collateral estoppel applies only to issues that are identical and has 
no effect when the issues in the second action di1fer, even though all of the 
witnesses are the same"· 

The general policy favoring resolution of all related causes in a single 
action, coupled with the fact that California's narrow definition of a cause 
of action makes res judicata less dfective than it is in mO$t other jurisdic­
tions as a force for compulsory joinder, requires revision of section 427 to 
provide specifically for mandatory joinder of claims arising out of a single 
set of transactions or occurrences. Once again, it is important to compare 
California's practice relating to counterclaims. Under section 439 of the 
Code of Civil Procedure,so any counterclaim arising from the same trans-

53. See geturtJlly F.IAMll8, ,.prfl DOte 48, n 11.9-.14. 
54. Holmes v. David H. Bricker, Inc., 70 Cal. 2d 786, 452 P.2d 647, 76 Cal. Rptr. 431 (1969); 

II. CHADBOURN, H. GllOllMAN & A. VAN AurYNE,,.,,. Dote 9, S 761; 2 B. WITItDI, sri".. DOte 10, 
S II, at 984. 

55. See Holmes v. David H.Brickcr, Inc., 70 Cal. 2d 786, 452 P.2d 647, 76 Cal. Rptr •. 431 
(1969). 

56. See authorities cikd in DOte 54 sri".. 
57. See Holmes v. David H. Bricker, Inc., 70 Cal. 2d 786, 789, 452 P.2d 647, 64HO, 76 Cal. 

Rptr. 431, 433-34 (1969)· 
58. McNulty v. Capp, I25 Cal. App. 2d 697, 708, 271 P.2d 90, 98 (lit Dist. 1954). 
59. 3 B. WITItDI, ,.prfl DOte 10, S 62, at 1947. 
60. See text accompanying DOte 115 in/rll. 
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action as that upon which plaintiff's claim is based is a compulsory counter­
claim that must be asserted in the answer or forever waived. It certainly 
is no more onerous to require a plaintiff to join causes than it is to require a 
defendant to do so. The drawbacks, if any, are precisely the same in both 
cases. Enactment and retention of section 439 would seem to be a clear 
policy decision favoring the advantages of mandatory joinder over any 
possible detriments. 

2. Mandatory ioinder of causes in multiparty cases. 

So far discussion has centered on the situation where one plaintiff has 
several related claims against one defendant. Suppose several plaintiffs each 
have related causes against one defendant, or one plaintiff has a number 
of related causes against several defendants. Such multiple parties may be 
joined under the current joinder of parties provisions whenever the claims 
by or against the parties to be joined arise from a single set of transactions 
or occurrences and involve a common question of law or fact.e1 The ad­
vantages of a single trial in such cases are manifest, raising the question 
whether joinder ought to be required in such situations. 

California, in Code of Civil Procedure section 389, implicidy requires 
joinder of causes relating to parties who are "indispensable" or "condition­
ally necessary.'>62 An "indispensable party" is defined as one without whom 
the court cannot render an effective judgment. An indispensable party must 
be joined in the action; until and unless he is, the court has no jurisdiction to 
proceed with the case.ea A "conditionally necessary" party is "a person who 
is not an indispensable party but whose joinder would enable the court 
to determine additional causes of action arising out of the transaction or 
occurrence involved in the action.'>66 The court, on its own motion, must 
order him to be joined "if he is subject to the jurisdiction of the court, if he 
can be brought in without undue delay, and if his joinder will not cause 
undue complexity or delay in the proceedings."SD Failure to join a condi­
tionally necessary party, however, is not treated as a jurisdictional defect.slI 

The language of section 389 would seem to require joinder of causes, 
as well as parties, whenever the cause is factually related to that before the 
court. Indeed, the statute appears to compel joinder of claims in a multi­
party situation where, if there were but one plaintiff and one defendant, the 
claims would not have to be joined. The relevant text was added in 1957 as 

61. See text accompanying note 28 supra. 
62. CAL. eIV. PRo. CoDE § 389 (West Supp. 1969). 
63. Holder y. Home Say. & Loan Ass'n, 267 Cal. App. 2d 91, 107, 72 Cal. RptI. 704, 715 

(4th Dist. 1968). 
64. CAL. CIV. PRo. CODE § 389 (West Supp. 1969) (emphasis added). 
65· ld• 
66. See Bowles y. Superior Court, 44 Cal. ad 574, 283 P.ad 704 (1955). 
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a codification of the existing lawu as declared in the leading case of Bank 
of California v. Superior Court,U in which the court defined "necessary 
parties" as those not indispensable but who: 

might possibly be affected by the decision, or whose interests in the subject matter 
or transaction are such that it cannot be finally and completely settled without 
them; but nevertheless their interests are so separable that a decree may be rendered 
between the parties before the court without affecting those others.88 

This language implies that something more than factually related causes 
of action is needed before absent parties are to be deemed "conditionally 
necessary." Had the legislature intended a broad interpretation of the 
amendment to section 389, its action would have rendered meaningless the 
sections of the code providing for permissive joinder of parties.10 Those 
sections require that, for any additional parties to be joined, the causes of 
action by or against them must arise from the same transactions or occur­
rences and involve a common question of law or fact as causes already 
before the court.ll A broad reading of section 389 to require joinder of fac­
tually related causes would mean that every person permitted to be joined 
would have to be joined. Obviously, such a result was not intended, and 
those courts that have dealt with the problem have refused so to hold.12 

Nevertheless, it is very difficult to formulate a precise test for determining 
who is a conditionally necessary party, and, therefore, what causes must 
be joined under the current state of the law. It has even been argued that the 
decision should be made on a case by case basis without formulation of a 
rule.1a Because section 389 is ambiguous and imprecise with respect to man­
datory joinder of claims, it is clear that the section should be amended to 
reflect a straightforward policy decision on the question. 

Two different rationales have been offered to justify mandatory join­
der of causes; one to protect individuals from prejudice and the other to 
aid the courts in the efficient administration of justice. 

Individuals who are involved in two or more causes of action may re­
quire protection against the possibility of inconsistent verdicts that would 
exist if the causes were to be tried in separate suits. Nonparties must be 
protected from judgments that adversely affect their interests. In Califor­
nia, however, statutes permitting joinder of causes are usually sufficient of 

67. Cu.. L. REVISION COMM'N, RECOMMENDATION AND STUDY RELATING TO BRINGING NEW 
PARTIES INTO CIVIL AcnONS M-5 (1957). 

68. 16 Cal. 2d 516,106 P.2d 879 (1940). 
69. Id. at 523,106 P.2d at 884. 
70. CAL. CIV. PRO. CODE §§ 378-79(c) (West 1954). 
71. See text accompanying note 28 supra. 
72. See, e.g., Duval v. Duval, 155 Cal. App. 2d 627, 318 P.2d 16 (4th Dist. 1957). 
73. Comment, Bringing New Parties Into Civil Actions in California, 46 CALIP. L. REv. 100, 102 

(1958). For additional analysis and criticism of the 1957 amendment see Comment, Joinder of 
Parties in Civil Actions in California, 33 S. CAL. L. REv. 428 (1960). 

_ 4-S0425-F 
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themselves to guard against these potential harms. As already noted, a 
plaintiff who has several causes arising from a single transaction or occur­
rence, and involving a common question of law or fact, will be able to 
join not only his causes but also all of the defendants to them.14 A defen­
dant may, by cross-complaint, sue any party or nonparty on any cause of 
action arising out of the same transaction or occurrence as plaintiffs cause.n 

Even a nonparty may, by intervention, join in an action that directly af­
fects his interests.76 These provisions, when coupled with the statute pro­
viding for declaratory judgment,77 provide parties and nonparties ample 
opportunity to protect themselves. The only possible exception might be 
that of the nonparty who does not hear of the suit until the trial is under 
way. The best solution to that problem is to require the court to order the 
parties to notify any nonparty with a potential interest of the pendency of 
the action and to give him the opportunity to intervene if he desires to do 
so. With that modification of the rules allowing joinder, any provision for 
mandatory joinder of causes by or against nonpar'ties, including section 38~ 
already in force, would seem unnecessary to protect individuals from prej­
udice. Such rules may, in fact, have a harmful effect by inducing litigation 
of causes that might otherwise never be pursued. 

The second reason normally advanced to justify mandatory joinder 
of causes by or against nonparties is to save the courts the time and expense 
of trying several different suits, all involving the same, or some of the same, 
issues of law and fact. The advantages that may accrue from broad com­
pulsory joinder based on this rationale are, however, outweighed by prob­
lems of enforcement and the dangers of unnecessary litigation. When a 
number of potential plaintiffs are all injured by a single tortious act of de­
fendant, it would be extremely unfair to place a duty on the first person 
who files suit to locate and join, willingly or unwillingly, all possible co­
plaintiffs. It is difficult to see how such a duty would be enforced; the court 
could order plaintiff to join specified persons who might have claims re­
lated to his cause of action, but then there is the distinct danger that some of 
the new parties dragged into the case would not otherwise have brought 
suit. 

The problems are less difficult when a plaintiff has related causes against 
different defendants since a rule of mandatory joinder could be enforced 
by preventing him from instituting later actions against defendants who 
should have been joined originally. This could prove extremely unfair if 
plaintiff was unaware of all possible defendants and did not learn of the 
existence and identity of some of them until the action was terminated. 

74. See text accompanying note 28 supra. 
75. See text accompanying note 109 infra. 
76. Cu.. elV. PRo. CoDE § 387 (West Supp. 1969). 
77. Id. § 1060. 
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Even when plaintiff does know of all possible defendants, a mandatory 
joinder rule might entail the disadvantage of inducing him to bring in 
parties who might otherwise never be sued. At present a plaintiff who 
chooses not to sue all possible defendants will select those persons who are 
most likely to be held liable and who can afford to pay a judgment. If he 
is successful, it is very unlikely he will bring a second action; even if he 
loses, he must balance the costs of an additional trial against the reduced 
chances of ultimate success. In many cases this will result in a decision not 
to go forward.78 On balance, a rule requiring joinder of related causes 
against all potential defendants does not appear sufficiently beneficial to 
outweigh the problems it would tend to create.T9 

II. CoUNTERCLAIMS AND CROSs-CoMPLAINTS 

The current California law regarding counterclaims and cross-com­
plaints, like that regarding joinder, is wholly unsatisfactory. The discussion 

78. In addition, plaintiff must at least commit himself to a second action prior to the running of 
the statute of limitations. Especially in personal injury actions under California's one-year limitations 
period, CAL. eIV. PRo. CooE § 340(3) (West Supp. 1969), it will usually be known before trial of 
the first action whether or not a second action will be brought, and consolidation of the two cases 
may be available. 

79. The problems of drafting a mandatory joinder proposal are illustrated by the recent bill 
introduced into the California State Senate. That bill reads as follows: 

"Section I. Section 428 is added to the Code of Civil Procedure, to read: 
"428. Whenever several causes of action arise out of the same transaction or occurrence, if the 

plaintiff prosecutes an action to judgment upon a complaint which does not allege each such cause of 
action, or does not name as a defendant a person against whom any such cause of action could have 
been asserted, the plaintiff shall be deemed to have elected his remedies and cannot thereafter maintain 
an action against such person or upon such cause of action if the plaintiff knew or reasonably should 
have known of such person or cause of action prior to the entry of judgment. 

"As used in this section, 'plaintiff' includes a defendant who asserts a cross-complaint. 
"Nothing in this section shall be construed as affecting the provisions of Section 378 relating to 

separate trials or expedient orders, or Section 1048 relating to the severance of actions." Cal. S. 847 
(April I, 1970). 

By its designation as "Section 428" to appear after section 427 dealing with joinder of causes, the 
proposal seems to be primarily involved with related causes of action. In fact, it would go much further 
by requiring joinder of all defendants who are now allowed to be joined in an action since, as pre­
viously noted, it is presenrly a prerequisite to joinder of defendants that the causes of action against 
them must arise from the same transaction or occurrence. See note 28 supra. At the very least the new 
proposal should also direcdy refer to the statutes dealing with joinder of defendants and should also 
reconcile section 389 regarding joinder of conditionally necessary parties. 

The proposal attempts to deal with the situation where defendant is unaware of an omitted 
cause of action or potential defendant by excluding situations where the person had no reason to know 
that the cause of action or potential defendant existed. Such a Bexible standard raises serious practical 
questions. What will the standard be for determining when the lack of knowledge was reasonable? 
When wiII such a matter be determined, before or at the trial on the merits? And will the question 
be left to the trier of fact? 

There are several other problems with the language of the proposed bill. For example, it refers 
to causes arising out of "the same transaction or occurrence," which varies from the precise language 
used in section 439 regarding compulsory counterclaims. Surely the terms of the two sections should 
be reconciled to present a consistent policy as to mandatory joinder. Furthermore, the bill should also 
provide that all claims of defendant against plaintiff should be compulsory if they arise out of the 
same transaction as plaintiff's complaint. At present such claims which qualify as cross-complaints but 
not as counterclaims are not compulsory. See text accompanying notes 115-18 infra. This gap be­
comes even more pronounced since the proposed bill does state that, once a defendant files a cross­
complaint, he is subject to the mandatory joinder proposals. 

FinaIly, the proposal refers to the e1ection-of-remedies doctrine which is inapplicable to the com­
pulsory joinder situation and can only confuse matters. See C. CLARK., supra note 4, S 77. 
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of these areas of California law will be divided into two parts, one dealing 
with actions brought by defendant against plaintiff, and the other involv­
ing actions brought by defendant against persons other than plaintiff. A 
critical appraisal of the relevant provisions raises a number of major ques­
tions. First, to what extent should a defendant be permitted or required to 
plead causes of action against a plaintiff? Second, to what extent should 
a defendant be permitted or required to plead causes of action against a 
person other than a plaintiff? Third, what rights and obligations should a 
party against whom a defendant has pleaded a cause of action have to re­
spond to defendant's pleading and to join causes of action on his own be­
half against defendant and others? Finally, should California retain a 
special statute, long in force, that provides for the automatic set-off of claims 
between two potential litigants ? 

A. Claims Against Plaintiff 

In most jurisdictions a cause of action filed by defendant against a 
plaintiff, alone or with other persons, is denominated a "counterclaim" 
and is dealt with under a single set of rules.80 Under the Federal Rules of 
Civil Procedure and other modern provisions, any cause of action that de­
fendant has against plaintiff may be brought as a counterclaim, regardless 
of its nature.81 If defendant's cause arises from the same transaction or 
occurrence as plaintiff's cause, most such jurisdictions make it a compul­
sory counterclaim;82 defendant must raise it in his answer or waive it for­
ever. 

In California, however, the provisions are far more complex. A claim 
by defendant against plaintiff may qualify either as a counterclaim under 
section 438 of the Code of Civil Procedure or as a cross-complaint under 
section 442, or it may qua1i{y as neither or as both. Since the procedural 
aspects of counterclaims are quite different from those of cross-complaints, 
it is important to determine into which category, if either, defendant's cause 
of action will be placed. 

Roughly speaking, a counterclaim is any cause of action by defendant 
requesting money damages in a case where plaintiff has also requested 

80. See, e.g., FED. R. CIv. P. 13. 
81. FED. R. eIV. P. 13(b): "A pleading may state as a counterclaim any claim against an oppos­

ing party not arising out of the transaction or occurrence that is the subject matter of the opposing 
party's claim." 

82. See, e.g., FED. R. eIV. P. 13(a): "A pleading shall state as a counterclaim any claim which 
at the time of serving the pleading the pleader has against any opposing party, if it arises out of the 
transaction or occurrence that is the subject matter of the opposing party's claim and does not require 
for its adjudication the presence of third parties of whom the court cannot acquire jurisdiction. But 
the pleader need not state the claim if (1) at the time the action was commenced the claim was 
the subject of another pending action, or (2) the opposing party brought suit upon his claim by attach­
ment or other process by which the court did not acquire jurisdiction to render a personal judgment 
on that claim, and the pleader is not stating any counterclaim under this Rule 13." 



PLEADING--STUDY 599 

monetary relief.88 There need be no factual relationship whatever between 
the two causes.s, A cross-complaint, on the other hand, is any claim by 
defendant arising from the same transaction as plaintiffs cause, regardless 
of the nature of the relief sought.8G A counterclaim that arises from the 
same transaction as plaintiff's complaint will also qualify as a cross-com­
plaint. A claim by defendant neither seeking monetary relief nor arising 
from the same transaction as plaintiffs cause will not qualify as either a 
counterclaim or a cross-complaint; under existing California law such a 
claim can only be asserted in an independent lawsuit. To further complicate 
the situation, California law provides that defendant's cause of action is 
a compulsory counterclaim if it meets the counterclaim requirements and 
arises from the same foundation as plaintiffs cause;88 however, there is no 
provision for compulsory cross-complaints. 

The complexity of the counterclaim and cross-complaint provisions 
makes it clear that the California situation is manifestly in need of reform, 
and sound policy dictates that the changes be of substance as well as of 
form. 

I. The current provision for counterclaims. 
Section 438 provides: 

The counterclaim . . . must tend to diminish or defeat the plaintiffs recovery 
and must exist in favor of a defendant and against a plaintiff between whom a 
several judgment might be had in the action; provided, that the right to maintain 
a counterclaim shall not be affected by the fact that either plaintifFs or defendant's 
claim is secured by mortgage or otherwise, nor by the fact that the action is 
brought, or the counterclaim maintained, for the foreclosure of such security; and 
provided further, that the court may, in its discretion, order the counterclaim to 
be tried separately from the claim of the plaintiff.81 

There are thus only two prerequisites to a counterclaim: It must tend to 
"diminish or defeat" plaintiff's claim and it must permit a several judgment 
between the parties to the action. There is no requirement that the counter­
claim have any subject matter connection with any cause of action brought 
by plaintiff, and no requirement that the plaintiffs cause and the defen­
dant's counterclaim both fall within one of the categories specified by sec­
tion 427 for joinder of causes by plaintiff. 

The diminish or defeat requirement. The "diminish or defeat" require­
ment is the most serious practical limitation on the right of defendant to 

83. See 2 J. CHADBOURN, H. GROSSMAN & A. VAN ALSTYNE, supra note 9, § 1686; 2 B. WITXIN, 
supra note 10, § 580, at 1591. 

84. See Terry Trading Corp. v. Barsky, 210 Cal. 428, 435-36, 292 P. 474, 477 (1930). 
85. See CAL. CIV. PRo. CoDE § 442 (West Supp. 1969), quoted in text accompanying note 109 

infra. 
86. See itl. § 439 (West 1954), quoted in text accompanying note lIS infra. 
87. Id. § 438. 



600 CALIFORNIA LAW REVISION COMMISSION 

institute a counterclaim. As interpreted by the California courts, the re­
quirement is satisfied when both plaintiff and defendant pray for damages, 
either alone or with other relief.88 Thus if plaintiff seeks an injunction plus 
damages of ten dollars against defendant who has been running over his 
flowers, defendant may by counterclaim seek cancellation of a contract to 
deliver milk plus five dollars in damages for breakage of bottles. If plain­
tiff omits his prayer for damages, however, no counterclaim is permitted. 

Even when both partIes claim some monetary relief, however, the Cali­
fornia courts have not clarified whether the "diminish or defeat" require­
ment is satisfied in a case where recovery by defendant on his proposed 
counterclaim would necessarily prevent recovery by plaintiff on his cause 
of action. Consider, for example, an automobile accident case in which 
plaintiff has sued for damages alleging defendant's negligence and de­
fendant wishes to countersue for his own injuries on the basis that plain­
tiff's negligence was the sole cause of the accident. Obviously both parties 
cannot recover on their respective claims. In a number of such cases courts 
have assumed, without discussion, that the "diminish or defeat" require­
ment has been met.8D However, in a recent contract case, Olsen fl. County 
of Sacramento,90 a court of appeals reached the opposite result. Plaintiff 
brought suit for damages incurred when defendant county cancelled plain­
tiff's exclusive franchise to collect garbage. The county defended on the 
ground that the plaintiff had obtained the franchise through fraud and 
sought to recover payments made to plaintiff under the franchise prior to 
the time of cancellation. The appellate court held, without citing authority, 
that defendant's claim did not tend to "diminish or defeat" plaintiff's 
claim because recovery by one party would necessarily preclude recovery 
by the other. 

The history of section 438 lends some support to the Olsen decision. At 
common law counterclaims, as such, did not exist. Defendant could state 
his claims in the form of defenses to plaintiff's right to recover either when 
defendant had a cause of action arising from the same transaction involved 
in plaintiff's complaint or when defendant had a liquidated contract claim 
against plaintiff whose own cause was also based on a liquidated contract 
claim.91 In these situations defendant could not obtain affirmative relief; 
he could only offset any recovery by plaintiff.92 Obviously, when recovery 

88. See 2 B. WITKIN, supra note 10, § 580, at 1591, and cases cited therein. There is one situa­
tion when the diminish or defeat requirement may be satisfied although both parties do not seek 
monetary relief. This occurs when one party sues to quiet tide to property against which the opposing 
party seeks to establish a lien. See HiII v. Snidow, 100 Cal. App. 2d 31, 222 P.2d 958 (2d Dist. 1950). 

89. E.g., Schrader v. Neville, 34 Cal. 2d II2, 207 P.2d 1057 (1949); Manning v. Wymer, 273 
Cal. App. 2d 519, 525-26, 78 Cal. Rptr. 600, 603-04 (1St Dist. 1969) (dictum); Datta v. Staab, 
173 Cal. App. 2d 613, 343 P.2d 977 (1St Dist. 1959). 

90. 274 Adv. Cal. App. 347,354-55,79 Cal. Rptr. 140, 144 (3d Dist. 1969). 
91. See N.Y. JUDICIAL CoUNCIL, SECOND REPOilT 124-26 (1936); Howell, Counterclaims anti 

Cross-Complaints in California, 10 S. Cu.. L. REV. 415, 415-18 (1937). 
92. See Loyd, The Development of Set-Off, 64 U. PA. L. REv. 541, 552-53 (1916). 
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by one party would necessarily preclude recovery by the other, the common 
law procedures were inoperative. In 1851 California enacted a fairly typical 
code provision, closely related to the common law approach, that permitted 
as counterclaims the following: 

1St. A cause of action arising out of the transaction set forth in the complaint 
as the foundation of the plaintiff's claim, or connected with the subject of the 
action; 

2d. In an action arising upon contract, any other cause of action arising also 
upon contract, and existing at the commencement of the action.us 

One important difference from the common law was the enactment, in 
1872, of a separate provision permitting defendant to obtain an affirmative 
recovery.B' Enactment of this provision raised the question whether there­
after the counterclaim laws should be interpreted to sweep away the com­
mon law concept that defendants' claims were defenses, thus eliminating as 
a prerequisite the possibility of mutual victory, or whether they should be 
interpreted simply to allow defendant to recover the excess of his claim over 
that of plaintiff if both parties should prevail on their respective causes. 

In IC)27, the legislature amended the counterclaim provision to its 
present form, retaining the uncertainty of the prior law by including the 
ambiguous "diminish or defeat" language. "Defeat" could simply be the 
ultimate of "diminish," illustrating the viability of the common law defense 
approach, or "defeat" could be read quite differently to include any situa­
tion where recovery by defendant would be exclusive of victory by plain­
tiff on his cause of action. 

The need to clarify the meaning of the "diminish or defeat" requirement 
exists, if for no other reason, to prevent confusion and unfairness in the 
operation of the compulsory counterclaim statute. If defendant's cause of 
action is such that a verdict for him would necessarily preclude victory by 
plaintiff on his cause, then the two causes invariably will arise out of the 
same transaction. Hence, if defendant's claim qualifies as a counterclaim;'it 
will be compulsory; failure to raise it will bar him from ever suing on it 
again. Defendants should not be left in doubt regarding a matter of such 
importance. 

Prohihition against new parties-the several judgment requirement. 
Under the express terms of section 438 a counterclaim can be brought 
against a plaintiff only; a third person cannot be joined. This is another 

93. Law of Apri129. 1851. ch. 5, §§ 46-47, [1851] Cal. Laws 57. 58. 
94. Section 666 of the Code of Civil Procedure. first enacted in 1872. currently reads as follows: 

"If a counterclaim. established at the trial, exceed the plaintiff's demand, judgment for the defendant 
must be given for the excess; or if it appear that the defendant is entitled to any other affirmative 
relief judgment must be given accordingly. 

"When the amount found due to either party exceeds the sum for which the court is authorized 
to enter judgment. such party may remit the excess, and judgment may be rendered for the residue." 
Cu.. Cry. PIto. ConE S 666 (West 1955). 
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manifestation of the historical view that a counterclaim is merely a defense. 
Unfortunately, the rule presents a serious dilemma to a defendant who, if 
he were to pursue his cause in an independent action, would not only sue 
plaintiff but another person as well. The defendant must balance the bene­
fits of an independent action against what may be the substantial advan­
tages of a counterclaim against plaintiff alone, particularly if defendant 
expects that plaintiff will prevail on his complaint. If defendant forgoes 
the counterclaim in favor of an independent action and plaintiff's case is 
decided first, defendant may have to liquidate his assets at a loss in order 
to pay a judgment; in any event he will be deprived of the use of any funds 
so paid. By the time defendant wins his independent suit against plaintiff, 
plaintiff may have dissipated all of his funds, including those received from 
defendant, or he may have converted them into assets exempt from execu­
tion. Had defendant elected to bring his cause as a counterclaim, the 
amounts awarded him would have been deducted from plaintiff's damages 
and much, if not all, of the financial hardship would have been avoided. 

In the face of the provisions permitting a plaintiff to join as defendants 
all persons against whom he has a cause of action arising from a single 
transaction, there seems little justification for prohibiting defendant from 
similar joinder in like circumstances. Any argument that the prohibition 
is necessary in order to avoid complicating the case is weak in light of the 
fact that the statute governing cross-complaints not only permits a defen­
dant, in pursuing a cause against an existing party, to join a stranger, but 
also permits such an action against the stranger alone!a 

The several judgment requirement96 is closely related to the rule pro­
hibiting defendant from joining third persons and stems directly from 
the theory that a counterclaim is a defense. For example, if plaintiff sues 
two defendants on a contract on which they are jointly liable, one defendant 
cannot counterclaim against plaintiff because his claim would not be a 
defense to the joint liability. If the two defendants had a joint claim against 
plaintiff,then it could be brought as a counterclaim because it would be 
a direct counter to plaintiff's right to recover. The rule is not operative 
where defendants are jointly and severally liable, since a several judgment 
is rendered against each defendant. Each can bring counterclaims indi­
vidually against plaintiff. 

The several judgment rule makes very little sense. In a case to which it 
applies, defendant should not be required to seek redress in a separate 
action, but should be permitted to counterclaim. Under present law any 

95. E.g., Linday v. American President Lines, Ltd., 214 Cal. App. 2d 146, 29 Cal. Rptr. 465 (1St 
Dist. 1963). See Friedenthal, The Expansion of Joinder in Cross-Complaints by the Erroneous Inter­
pretation of Section 442 of the California Code 01 Cillil Procedure, 51 CALIF. L. REv. 494 (1963). 

96. See generally 2 B. WrrK.IN, supra note 10, H 582-83, at 1592-94, and cases cited thelcin. 
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such claim that arises out of the same transaction or occurrence as plaintifFs 
cause may be brought as a cross-complaint, and 'if undue confusion seems 
likely to result the causes may be severed for trial. The same would be true 
under a more liberal counterclaim statute eliminating the several judgment 
rule. 

Defendant's right to join all counterclaims against plaintiff. Section 427, 
as previously noted,91 prohibits a plaintiff from joining causes of action that 
do fiat fall within its enumerated categories. Section 438 has no similar 
limitation on counterclaims, and section 441 specifically permits a defen­
dant "to set forth by answer as many defenses and counterclaims as he may 
have.,,88 This is consistent with section 440, which provides for the auto­
matic set-off of potential claims and counterclaims between any two par­
ties.'e 

The only question concerning such unlimited joinder, other than the 
inconsistency between it and section 427, relates to section 444. The lat­
ter, which provides that plaintiff may demur to defendant's answer on 
the ground that "several causes of counterclaim have been improperly 
joined,"loo parallels the section allowing a defendant to demur to the im­
proper joinder of causes of action by plaintiff.lol But whereas plaintiff may 
improperly join his causes, there seems to be no time when defendant can 
be guilty of improper joinder of counterclaims. Whatever the original 
reason for the reference to improper joinder in section 444, such reference 
should be eliminated to avoid confusion. 

Rights and duties of plaintiff against whom a counterclaim has been 
filed. A counterclaim is treated procedurally in the same manner as a denial 
or an affirmative defense. Plaintiff, who is not permitted to file a reply to 
an answer, likewise never need answer the allegations of a counterclaim; 
they are deemed controverted.lo2 As shall be seen/08 however, a cross-com­
plaint is treated as a separate action. If plaintiff fails to reply to a cross-com­
plaint, a default judgment will be entered against him.10' 

When plaintiff is uncertain whether a claim against him is a counter­
claim or a cross-complaint, he may be in a quandary as to how to proceed. 
When defendant's claim qualifies as both a counterclaim and a cross-com­
plaint, the courts have held that for pleading purposes they will regard the 
claim as best suits the interests of justice.lOS In most cases the claim is held 

97. See text accompanying notes 1-13 supra. 
98. CAL. CIV. PRo. CODE § 441 (West 1954). 
99. See text accompanying notes 119-22 infra. 
100. CAL. CIV. PRO. CODE § 444 (West Supp. 1969). 
101. ld. § 430(5). 
102. E.g., Luse v. Peters, 219 Cal. 625, 630, 28 P.2d 357, 359 (1933). 
103. See text accompanying notes II 2-1 3 infra. 
104. E.g., Wettstein v. Cameto, 61 Cal. 2d 838, 395 P.2d 665, 40 Cal. Rptr. 705 (1964). 
105. See, e.g., Schrader v. Neville, 34 Cal. 2d II2, II4, 207 P.2d 1057, 1058 (1949). 
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to be a counterclaim so that plaintiff's failure to answer does not result in 
a default judgment/o8 In one decision, however, where a default was taken, 
judgment entered, and execution ordered before plaintiff raised any objec­
tions, the supreme court treated the claim as a cross-complaint since, under 
the circumstances, it would have been unfair to defendant to have set aside 
the decision. lOT Although the result of this case, as well as other cases on 
point, seems proper, the costs of a case-by-case determination by the ap­
pellate courts seem excessive. Enactment of uniform pleading rules for both 
counterclaims and cross-complaints would be preferable. 

There is little reason why a plaintiff should not be required to reply to 
a counterclaim. A counterclaim is, in effect, an independent action; it may 
even encompass a transaction entirely different from that involved in plain­
tiff's cause. A reply to a counterclaim would at least be useful in notifying 
defendant and the court which of defendant's allegations will be contro­
verted and what affirmative defenses plaintiff will rely upon at trial. 
Although the new California discovery rules are available to obtain this 
information, there is no reason why defendant should not be informed of 
such basic matters in the pleadings. No one has yet suggested that defen­
dants should be relieved from answering complaints filed by plaintiffs; 
yet that is the result of the provisions with respect to counterclaims. 

Since plaintiff cannot answer a counterclaim, it is clear that he can file 
neither a counterclaim nor a cross-complaint to it. This is unjustified; if 
defendant's counterclaim has no subject matter connection with plaintiff's 
suit, but plaintiff has a separate cause that arises from the same transaction 
as the counterclaim, plaintiff should be permitted to join that separate 
cause, at least to avoid duplication of witnesses. If defendant had brought 
an independent action on his claim, plaintiff would have been required to 
assert a factually connected counterclaim under the compulsory counter­
claim statute. There seems little reason not to treat plaintiff against whom 
a counterclaim has been filed as if he were a defendant in an independent 
action. 

The rule prohibiting plaintiff from counterclaiming against a counter­
claim is partially alleviated by the fact that, under section 440, he may assert, 
as a set-off to the counterclaim against him, any cause he has that would 
qualify as a counterclaim to defendant's cause had it been brought as an 
independent action. However, set-off can be used only defensively; plain­
tiff cannot obtain affirmative relief if his right to recover exceeds that of 
defendanr.t°8 

106. See, e.g., Taliaferro v. Taliaferro, 154 Cal. App. 2d 495, 499, 316 P.2d 393, 395 (1St Dist. 
1957); see also Wettstein v. Cameto, 61 Cal. 2d 838, 395 P.2d 665, 40 Cal. Rptr. 705 (1964). 

107. Wettstein v. Cameto, 61 CaI.2d 838,395 P.2d 665, 40 Cal. Rptr. 705 (1964). 
108. See the discussion of S 440 in teXt accompanying notes II!)-22 infra. 
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2. Cross-complaints against plaintiff. 
Section 442 provides for cross-complaints: 

605 

Whenever the defendant seeks affirmative relief against any person, whether 
or not a party to the original action, relating to or depending upon the contract, 
transaction, matter, happening or accident upon which the action is brought or 
affecting the property to which the action relates, he may, in addition to his 
answer, file at the same time, or by permission of the court subsequently, a cross­
complaint. The cross-complaint must be served upon the parties affected thereby, 
and such parties may demur or answer thereto, or file a notice of motion to strike 
the whole or any part thereof, as to the original complaint. If any of the parties 
affected by the cross-complaint have not appeared in the action, a summons upon 
the cross-complaint must be issued and served upon them in the same manner 
as upon the commencement of an original action.loe 

The only requirement of a cross-complaint is that it have a subject matter 
connection with the plaintiff's complaint. Unlike a counterclaim, it is not 
imbued with a long history as a defense. Hence, a cross-complaint need not 
diminish nor defeat plaintiff's action; it can be brought despite the fact 
that a several judgment is not possible between plaintiff and defendant, 
and it must be answered as if it were an independent suit. Unlike a counter­
claim, a cross-complaint is never compulsory. 

Prior to 1957 a cross-complaint could be filed only against a party to the 
action.110 Defendant could thus cross-complain against plaintiff and a co­
defendant, but he could not join an outsider unless the outsider was indis­
pensable or necessary under the provisions of section 389.111 In 1957, section 
442 was amended to provide that a cross-complaint could be brought 
"against any person, whether or not a party." The reason for this alteration 
was to permit defendant to join with an existing party all those persons 
whom he would have joined had he brought his cross-complaint as an 
independent action.ll2 It was recognized as unfair to require defendant to 
choose either a cross-complaint against only an existing party or a separate 
suit against all those persons whom he wished to join. Surprisingly, this 
amendment has not been followed by an amendment to the counterclaim 
statute; defendant must still choose between a countersuit against plaintiff 
alone and a separate action against all persons he wishes to join. 

The terms of section 442 permit the person against whom a cross-com­
plaint is filed, whether or not a plaintiff, to "demur or answer thereto ... 
as to the original complaint." This would appear to allow such person to 

109. Cu.. eIV. Pao. CoDE § 443 (West Supp. 1969). 
1I0. E.g., Alpers v. Bliss, 145 Cal. 565, 570, 79 P. 171, 173 (1904); Argonaut Ins. Exch. v. 

San Diego Gas lit Elec. Co., 139 Cal. App. 3d 157, 393 P.3d 1I8 (4th Dist. 1956). 
III. The latter situation was treated as an exception to the general rule. See Tonini v. Ericcsen, 

218 Cal. 43, 47, 31 P.3d 566, 568 (1933); Alpers v. Bliss, 145 Cal. 565, 57D-11, 79 P. 171, 173-74 
(1904) (dictum). . 

1I3. See Cu.. L. REVISION Cmo!'N, III". DOte 67, at M-9, M-Jo. 
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file his own counterclaims and cross-complaints to the cross-complaint 
against him. Apparently he would be subject to the compulsory counter­
claim rule. There are, however, no appellate court holdings directly in 
point, and discussions in two recent cases have reached opposing con­
clusions.ll8 In the case holding that a defendant in a cross-action could not 
file a counterclaim, the court emphasized the language in section 438 that 
a counterclaim is by "a defendant against a plaintiff" and gave the phrase 
a literal reading;1U presumably the court would have reached the same 
result in interpreting section ~ which uses similar language. Not only 
does this position fly in the face of the wording of sections 438 and 442, 
but it makes no practical sense. The responding party should at least have 
the right to set up a cause of action based on the same transaction as the 
cross-complaint. It should be noted that the full scope of the counterclaim 
and cross-complaint laws would apply if defendant elected to file his cross­
complaint as an independent action. 

3. Compulsory counteractions. 

Section 439 of the Code of Civil Procedure, first enacted in I8p, pro­
vides: "If the defendant omits to set up a counterclaim upon a cause arising 
out of the transaction set forth in the complaint as the foundation of the 
plaintiff's claim, neither he nor his assignee can afterwards maintain an 
action against the plaintiff therefor."l1& The purpose of the statute is clear 
and unmistakable, yet it is inconsistent both with the practice as to joinder 
of claims by plaintiff and with the cross-complaint provisions, neither of 
which provides for compulsory joinder of causes of action. 

The situation as to joinder by a plaintiff is somewhat different since the 
rules of res judicata will at least force plaintiff to join all claims for relief 
within the scope of a single cause of action.m But the failure to provide for 
compulsory cross-complaints by defendants against plaintiffs is incompre­
hensible. The problem is less serious than it might be, however, because 
courts apply the compulsory counterclaim provision to all cross-complaints 
that also qualify as compulsory counterclaims,l17 and a great majority of 
cross-complaints against a plaintiff, which must by definition be factually 
related to plaintiff's complaint, also satisfy the "diminish or defeat" and 
"several judgment" requirements of the counterclaim statute. 

Nevertheless, the current statutory scheme ought to be revised to require 

II3. Compare Great Western Furniture Co. v. Porter Corp., 238 Cal. App. 2d 502, 48 Cal. Rptr. 
76 (1st Dist. 1965) (dictum) with Carey v. Cusack, 245 Cal. App. 2d 57, 54 Cal. Rptr. 244 (1St Dist. 
1966). 

Iq. Carey v. Cusack, 245 Cal. App. 2d 57, 54 Cal. Rptr. 244 (1st Dist. 1966). 
II5. CAL. CIV. PRO. CODE § 439 (West 1954). 
116. See text accompanying notes 50-59 supra. 
II7. See Schrader v. Neville, 34 Cal. 2d II2, II5, 207 P.2d 1057, 1058 (1949) (dictum); Com· 

ment, Counterclaims, Cross·Complaints,and Confusion, 3 STAN.L. REv. 99,106 (1950). 
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defendant to assert all claims, whether cross-complaints or counterclaims, 
that he has against plaintiff if they arise from the same transaction or occur­
rence as plaintiff's cause of action. The policy of compulsion applies 
whether or not defendant's claim happens to meet the "diminish or defeat" 
or "several judgment" requirements of section 438. 

Even if the current distinction between cross-complaints and counter­
claims is retained, the wording of section 439, the compulsory counterclaim 
provision, should be revised to reflect clearly the true scope of its operation. 
As it now stands, the transactional language of section 439 appears much 
narrower than that of section 442, the cross-complaint provision. The courts 
have in fact given a broad interpretation to section 439 in barring defen­
dants' subsequent independent actions for failure to assert them as counter­
claims in prior suits.118 It would seem sensible to harmonize the transaction­
al language of sections 439 and 442 to prevent forfeiture of a potential 
counterclaim by an unsuspecting litigant who, because of the current lan­
guage difference, incorrectly believes the claim falls within section 442 but 
not within section 439. 

4. Special rules of set-off. 

Any reform of current counterclaim provisions must include consider­
ation of special statutes regarding the automatic set-off of claims between 
two parties. Foremost of these is Code of Civil Procedure section 440: 

When cross-demands have existed between persons under such circumstances 
that, if one had brought an action against the other, a counterclaim could have 
been set up, the two demands shall be deemed compensated, so far as they equal 
each other, and neither can be deprived of the benefit thereof by the assignment 
or death of the other.110 

This section, which has a fascinating history dating back to the Roman law, 
has been thoroughly explored in a recent scholarly comment.laO For present 
purposes it need only be noted that the section has its principal impact on 
the operation of the statute of limitations and is a means of avoiding unfair­
ness resulting from tactical manipulations by one of two parties, each of 
whom has a claim for money against the other. Obviously, if the parties 
agree to a cancellation of mutual debts, there is no need for section 440. 
Difficulty arises when the party on whose claim the statute of limitations 
runs last waits until the other party's claim is barred before filing suit. In 
such case section 440 permits the defendant to allege his otherwise untimely 

u8. See, e.g., Sylvester v. Soulsburg, 252 Cal. App. 2d 185,60 Cal. Rptr. 218 (5th Dist. 1967); 
Saunders v. New Capital for Small Business, Inc., 231 Cal. App. 2d 324, 41 Cal. Rptr. 703 (1St Dist. 
1964). 

U9. CAL. CIV. PRo. CODE § 440 (West 1954). 
120. Comment, Automatic E:cIitU'lion oj Cross-Demands: Comptmsatio from Rome to CalijorniIJ, 

53 CALIP. L. REv. 224 (1965). 
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counteraction but only to the extent that it cancels any recovery by plaintiff; 
defendant cannot obtain affirmative relief on his claim. 

The value of section 440 lies in the fact that it helps avoid unnecessary 
litigation. A party who wishes to utilize his cause of action merely to cancel 
his own debt ought not to be forced to bring suit merely because the statute 
of limitations will otherwise run on his claim. As currently written and 
applied, however, section 440 does not require an individual who relies 
upon it to give notice to that effect. Thus an individual may refuse to pay 
a debt on the theory that it has been cancelled by a totally unrelated obliga­
tion to him without ever communicating to his creditor his reason for not 
paying.l2i The creditor may first learn of the reliance on a compensating 
claim after filing suit. This defeats, at least in part, the policy of section 
440 to avoid unnecessary litigation. It would seem useful in revising the 
section to include a requirement that one who wishes to rely upon it must 
give timely notice to that effect, at least before the limitations period runs 
on his own claim. 

Section 440 permits a person to allege a set-off even though suit is 
brought by an assignee of the cause against him. In this sense section 440 
overlaps with section 368, which reads: 

Assignment of thing in action not to prejudice defense. In the case of an 
assignment of a thing in action, the action by the assignee is without prejudice 
to any set-<lff, or other defense existing at the time of, or before, notice of the 
assignment; but this section does not apply to a negotiable promissory note or 
bill of exchange, transferred in good faith, and upon good consideration, before 
maturity.122 

In any general revision of the counterclaim and cross-complaint statutes, 
care should be taken to retain this set-off provision, which prevents mani­
fest injustice resulting from tactical maneuverings of individuals who have 
mutual claims. For example, without sections 368 and 440, an individual 
who has no assets subject to execution could assign his claim against another 
party to a friend or relative, who could sue and collect the full amount on 
the assigned claim; the opposing party would be left with only a worthless 
cause against the assignor. 

The language of section 440, however, should be changed to eliminate 
apparent conflicts with the counterclaim provisions of sections 438 and 439. 
Such a conflict occurs when a plaintiff successfully sues on a cause of action 
to which defendant elects not to assert a non-compulsory counterclaim. If 
defendant asserts his cause in an independent suit, plaintiff in the first 
action may argue that, since section 440 automatically deemed his claim 

121. See id. at 270. 
122. Cu.. CIv. Pao. CoDE S 368 (West 1954). 
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extinguished to the extent of the counterclaim, any recovery he received 
in the first action must be presumed to have been an amount over and above 
any value of such counterclaim, and the principles of res judicata should 
bar defendant from relying on the fact that he never raised such a defense 
in his pleadings. This argument, if accepted, would fly in the face of section 
439, which strictly limits the scope of compulsory counterclaims. 

Section 440 also appears to contradict section 427 by allowing a plaintiff, 
when defendant files a counterclaim, to join in one action causes that could 
not otherwise be joined. If plaintiff sues on one cause and defendant 
counterclaims, plaintiff, under section 440, may allege as defenses to the 
counterclaim his other causes of action against defendant even though 
under section 427 they could not have been joined either with the original 
cause or with each other. Obviously, by utilizing section 440 in this manner, 
plaintiff is also permitted to overcome the rule that he cannot file a counter­
claim to a counterclaim; at the same time his recovery is restricted to a 
set-off and he cannot obtain affirmative relief. To the extent that neither 
the statute of limitations nor assignment of causes is involved and thus 
the basic purposes of section 440 are not at issue, permitting plaintiff only 
a set-off rather than full relief is absurd. Surely if the issues are to be tried 
in a single action plaintiff should obtain all the relief to which he is entitled. 
He should not be required to prosecute an independent suit simply because 
he wants an affirmative recovery. 

5. The need for a new approach to counteractions by defendant against 
plaintiff· 

It is clear from the foregoing discussion that most of the problems in­
volving counteractions by defendant against plaintiff can be attributed to 
the fact that such actions are governed by two different sets of provisions, 
one for counterclaims and another for cross-complaints. It seems equally 
clear that no justification exists for such bifurcated treatment. The Califor­
nia legislature should repeal the absurd conglomeration of existing statutes 
and substitute a simple unified procedure for all such claims. 

This revision should also broaden the scope of counteractions to permit 
a defendant to assert any claim he has against plaintiff, regardless of its 
nature. Only a few claims-those that neither arise from the same trans­
action or occurrence as plaintiff's claim nor meet the current counterclaim 
requirements-will be affected. Obviously, there is little reason for ex­
cluding these claims; they certainly can cause no more confusion than those 
counterclaims, permitted under current law, that are totally unrelated to 
plaintiffs cause of action. Severance of the causes for trial is always avail­
able. 
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In one way, the current countersuit statutes are inconsistent with, and 
more restrictive than, the current joinder of causes provisions in section 
427. If, for example, plaintiff has two unrelated causes of action, each based 
on a contract, he may join them even though he seeks monetary relief on 
one and injunctive relief on the other.128 But, in response to such a com­
plaint, defendant is not allowed to assert a counteraction based on yet a 
third contract on which he seeks a non-monetary remedy. If plaintiff wishes 
to have this third cause joined with the other two, he can do so merely by 
asking for a declaratory judgment of nonliability on it.m This further 
illustrates that the restrictions on countersuits are meaningless and supports 
the notion that defendant, as well as plaintiff, should be afforded the right 
to allege in a single action all claims he has against his adversary. 

B. Claims Against Persons Other Than Plaintiffs 

In most jurisdictions a cause of action filed by one party against a co­
party, whether a co-plaintiff or co-defendant, and whether alone or with 
other persons brought into the case for the first time, is denominated a 
"cross-claim."125 Under the federal rules and other modern procedural 
provisions, a cross-claim is proper if the cross-complainant alleges a cause 
of action arising from the same transaction or occurrence or affecting the 
same property as a plaintiff's original claim or a defendant's counterclaim. 
A cross-claim cannot be brought solely against persons who have not al­
ready been made parties to the action; the only claim that can be made in 
such case is one in impleader whereby a party to the action alleges that, if 
he is held liable on a pending claim, he will have a claim against a stranger 
to the action for all or part of such liability.12s 

123. See text accompanying note 2 supra. 
124. CAL. CIV. PRO. CoDE § 1060: "Any person interested under a deed, will or other written 

instrument, or under a contract, or who desires a declaration of his rights or duties with respect to 
another, or in respect to, in, over or upon property, or with respect to the location of the natural 
channel of a watercourse, may, in cases of actual controversy relating to the legal rights and duties 
of the respective parties, bring an original action in the superior court or file a cross-complaint in a 
pending action in the superior or municipal court for a declaration of his rights and duties' in the 
premises, including a determination of any question of construction or validity arising under such 
instrument or contract. He may ask for a declaration of rights or duties, either alone or with other 
relief; and the court may make a binding declaration of such rights or duties, whether or not further 
relief is or could be claimed at the time. The declaration may be either affirmative or negative in 
form and effect, and such declaration shall have the force of a final judgment. Such declaration may 
be had before there has been any breach of the obligation in respect to which said declaration is 
sought." 

125. FED. R. CIV. P. 13(g): "A pleading may state as a cross-claim any claim by one party 
against a co-party arising out of the transaction or occurrence that is the subject matter either of the 
original action or of a counterclaim therein or relating to any property that is the subject matter of 
the original action. Such cross-claim may include a claim that the party against whom it is asserted 
is or may be liable to the cross-claimant for all or part of a claim asserted in the action against the 
cross-claimant." 

126. FED. R. CIV. P. 14: "(a) When Defendant May Bring in Third Party. At any time after 
commencement of the action a defending party, as a third-party plaintiff, may cause a summons and 
complaint to be served upon a person not a party to the action who is or may be liable to him for all 
or part of the plaintiff's claim against him. The third~party plaintiff need not obtain leave to make 
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In California, the cross-complaint provision, section 442, lIT is the sole 
basis for bringing causes, including impleader claims, against a co-party 
or a stranger to the action. Originally, the scope of section 442 was narrowly 
limited to actions against persons who were already parties to the suit.128 
In 1957, pursuant to a study by the California Law Revision Commission, 
section 442 was amended for the purpose of permitting the joinder of out­
siders as co-defendants with existing parties to a cross-complaint.1211 How­
ever, the wording of the amendment, allowing a cross-complaint "against 
any person, whether or not a party to the original action," was unneces­
sarily broad. The state supreme court, ignoring the legislative history of the 
amendment contained in the Law Revision Commission report, gave the 
new language a literal construction, thereby broadening the scope of cross­
complaints well beyond that intended, and even beyond that permitted in 
jurisdictions with the most liberal joinder rules.180 Because of the manner 
in which the scope of section 442 was expanded, many important proce­
dural matters regarding the rights and obligations of the parties to a cross­
action were not spelled out. Existing law gives rise to confusion and poten­
tial injustice in many situations and should be further revised. 

I. The scope of cross-complaints against non-plaintiffs. 

In cases decided prior 'to 1957, it was hdd that the transactional require­
. ments of section 442 were met by a claim by a defendant alleging that, if 
he were hdd liable on the original complaint, he would be entitled to in­
demnity from a third person.lal At that time such a cross-complaint could 

the service if he files the third-party complaint not later than 10 days after he serves his original 
answer. Otherwise he must obtain leave on motion upon notice to all parties to the aainn. The person 
served with the summons and third-party complaint, hereinafter called the third-party defendant, 
shall make his defenses to the third-party plainti1f's claim as provided in Rule 12 and his counter­
claims against the third-party plainti1f and cross-claims against other third-party defendants as 
provided in Rule 13. The third-party defendant may assert against the plainti1f any defenses which 
the third-party plainti1f has to the plainti1f's claim. The third-party defendant may also assert any claim 
against the plainti1f arising out of the transaction or occurrence that is the subject matter of the plain­
ti1f's claim against the third-party plainti1f. The plaintiff may assert any claim against the third-party 
defendant arising out of the transaction or occurrence that is the subject matter of the plainti1f's claim 
against the third-party plainti1f, and the third-party defendant thereupon shall assert his defenses as 
provided in Rule 12 and his counterclaims and cross-c1aims as provided in Rule 13. Any party may 
move to strike the third -party claim, or for its severance or separate trial. A third -party defendant 
may proceed under this rule against any person not a party to the action who is or may be liable to him 
for all or part of the claim made in the action against the third-party defendant. The third-party com­
plaint, if within the admiralty and maritime jurisdiction, may be in rem against a vessel, cargo, or 
other property subject to admiralty or maritime process in rem, in which case references in this rule 
to the summons include the warrant of arrest, and references to the third-party plainti1f or defendant 
include, where appropriate, the claimant of the property arrested. 

"(b) When Plainti1f May Bring in Third Party. When a counterclaim is asserted against a 
plainti1f, he may cause a third party to be brought in under circumstances which under this rule 
would entitle a defendant to do so." 

127. See text accompanying notes 10g-14supra. 
128. See text accompanying note JIO supra. 
129. See text accompanying note 112 supra. 
130. See Friedenthal, supra note 95. 
131. See, e.g., Atherley v. MacDonald, Young &: Nelson, Inc., 135 Cal. App. 2d 383, 287 P.2d 

529 (ISt Dist. 1955). 
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be pursued only against a person who was already a party to the action. 
Mter the 1957 amendment, it was held that such a cross-complaint could 
.be brought against an outsider, thus establishing an impleader procedure as 
, broad as that permitted in most other jurisdictions.182 It is clear, however, 
that the 1957 amendment was never intended to go so far. Indeed, the Law 
Revision Commission, which drafted the amendment, specifically rejected 
a proposed separate impleader provision as being beyond the scope of its 
study.188 The rejected proposal, which made the right of impleader subject 
to the discretion of the trial court, followed Federal Rule 14 in carefully 
spelling out the rights and obligations of the parties regarding such a claim 
once it was permitted.184o For example, the third party was expressly treated 
in the same way as a defendant on an ordinary claim, with all the same 
rights and duties, including the power to bring his own counterclaims, 
cross-complaints, and impleader claims. In addition, he was given the 
power to challenge the right of plaintiff to collect from defendant so as 
to protect himself from any collusion between them as to plaintiffs initial 
right to recover. By misinterpreting the 1957 amendment to section 442, 
the California courts set up an absolute right of impleader without any pro­
visions regarding the rights and obligations of the parties other than those 
that apply generally to cross-complaints and which, as already noted, are 
not at all clear. It would be desirable to revise section 442 at least to provide 
a safeguard against collusion in impleader situations. 

The broad interpretation of section 442 also permits defendant to file 
a cross-complaint against an outsider even in a non-impleader situation. 
Assume, for example, that plaintiff brings suit for injuries received when 
his car was struck from behind by defendant's automobile and that defen­
dant received injuries at the same time when his vehicle was struck from 
the side by a third car. Defendant may bring a cross-complaint against the 
driver of the third vehicle even though he was not made a co-defendant in 
the original complaint. Under Federal Rule 13(g), such a cross-claim is 
not permitted.186 Presumably, the reason is that it would be unfair to a third 

132. The California Supreme Court specifically so held in Roylance v. Doelger, 57 Cal. 2d 255, 
368 P.2d 535, 19 Cal. Rptr. 7 (1962). 

133. See Friedenthal, supra note 95, at 496-98. 
134. The text of the proposal read as follows: uS 442a. Before the service of his answer a defen­

dant may move ex parte or, after the service of his answer, on notice to the plaintiff, for leave as a 
third-party plaintiff to serve a summons and complaint upon a person not a party to the action who 
is or may be liable to him for all or part of the plaintifFs claim against him. If the motion is granted 
and the summons and complaint are served, the person so served, hereinafter called the third-party 
defendant, may assert any defenses which he has to the third-party complaint or which the third­
party plaintiff has to the plaintiff's claim and shall have the same right to file a counterclaim, cross­
complaint, or third-party complaint as any other defendant. If the plaintiff desires to assert against 
the third-party defendant any claim which the plaintiff might have asserted against the third-party 
defendant had he been joined originally as a defendant, he may do so by an appropriate pleading. 
When a counterclaim or cross-complaint is filed against a party, he may in like manner proceed 
against third parties. Service of process shall be had upon a new party in like manner as is provided 
for service upon a defendant." Cu.. LAw REVISION CoMM'N, supra note 67, at M-20. 

135. See United States v. Zashin, 160 F. Supp. 843 (E.D.N.Y. 1958); Comment, Bringing New 
Parties Into Civil ActiotJI in California, supra note 73, at 104 & n.24. 
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party to force him to try a case in a federal court where the subject matter 
jurisdiction or venue would normally be improper. Severance of the cross­
claim for trial would not be of help in alleviating the unfairness since the 
cross-claim would still be heard in the court where the action was filed. 
Even though defendant may not file a cross-claim against the third party, 
defendant may, if it is otherwise proper, file a separate suit against the third 
party in the court where the original suit is pending and then move to con· 
solidate the two cases. The federal rule permitting impleader is an excep. 
tion to the general rule against claims against third parties alone; impleader 
is justified because the need to protect defendant from inconsistent liability 
is judged to outweigh any unfairness to the third party who may be called 
upon to litigate the case in a court where it could not be brought as an in· 
dependent action. 

California section 442 makes no allowances for potential unfairness to 
a third party who is sued in a court where, under the venue laws, an inde­
pendent action could not be maintained against him. The problem is not 
as acute as it might be in the federal courts where the forum may be in a 
different state, but California covers a large area, and great inconvenience 
may result if a person is required to fight an action five or six hundred 
miles from his home. Furthermore, unlike actions in the federal courts that 
normally must involve more than $10,000/" California cases may involve 

. any amount, no matter how small.l81 A third party may well default on a 
cross-complaint involving only a few hundred dollars rather than become 
involved in litigation in a distant county. The most satisfactory way to con· 
trol the situation would not be enactment of strict limitations on cross-com· 
plaints; instead, the courts should be given the discretion to transfer a sev· 
ered cause to another county for trial as an independent action. Where the 
advantages of a unified trial are outweighed by the inconvenience to a 
third party, the means should be available to rectify any harm not only by 
severance of the cause against him but also by trial of that cause in the most 
convenient forum. 

2. Cross-complaints and joinder of causes. 

Suppose a defendant has not only a cause of action. against a co.defen· 
dant that meets the transactional requirements of section 442, but also an 
unrelated cause of action against him. The second cause may not be joined 
in the cross-complaint even though, had the cross-complainant brought 
his action independently, he could have joined both causes under section 
427. Once again the procedural rules place a litigant in a dilemma; the 

136. See 28 u.s.c. §§ 1331,1332 (1964). 
137. The California requirements for subject matter jurisdiction are discussed in 1 J. CHADBOURN, 

H. GROSSMAN & A. VAN .Al.sTYNE,lupra note 9, §S 51-54, and in 1 B. WJTlUN,supra note 10, §§ 70-
107, at 197-236. 
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party must decide either to pursue his cross-complaint alone in the suit at 
hand, knowing a separate action will be necessary later on the other cause, 
or to forgo the cross-complaint and bring all his causes together in one sepa­
rate action. Modern procedural systems elsewhere permit any litigant, once 
he has filed a valid cross-claim or impleader claim, to join with it any other 
claim he has against the adverse party.lIB This rule does not have a substan­
tial impact since one party rarely has more than one claim against another, 
particularly claims that are factually unrelated •. In the few cases where 
this does occur, the advantages to the litigants and the court may be sub­
stantial. This is especially true of impleader situations where a defendant 
risks inconsistent verdicts against himself if he elects to bring his cause of 
action independendy. The law should provide that, once a party has pleaded 
a valid cross-complaint against a third person, he may join all other claims 
he has against that person. It is important to remember that, even if a party 
is allowed to join all of his claims, the court may sever any claims or issues 
for trial when justice so requires. 

3. Rights and duties of a person against whom a cross-complaint has 
been filed. 

Sections 438 and ~ read literally, are limited to use by defendants. 
This raises the question, already discussed with respect to plaintiffs, whether 
a person against whom a cross-complaint has been filed may himself file a 
counterclaim or a cross-complaint. As noted previously, the few cases that 
discuss the matter give opposing views,188 although logic would seem to dic­
tate that such countersuits be permitted. Surely a litigant should not be 
denied the right to bring an impleader action, since such a denial would 
expose him to the possibility of inconsistent verdicts. A similar problem 
exists regarding a plaintiff against whom a counterclaim unrelated to his 
complaint has been filed. It would be extremely unfair to expose plaintiff 
to the possibility of double liability because he cannot allege an impleader 
claim. 

Even in a nonimpleader situation, it is unjust to deprive a party of the 
right to have all related claims brought in a single action merely because 
the cause against him arose in a countersuit and not in an independent ac­
tion. Section 442 should be revised to permit any person against whom a 
cross-complaint has been filed to bring any counterclaim or cross-complaint 
that he would have been permitted to bring had he been sued in an inde­
pendent proceeding and to require him to assert any compulsory counter­
suits he might have. 

138. See, e.g., FED. R. elV. P. 18(a), qtllJled;n note 33 ",pra; N.Y. CIV. Puc. LAW S 601 (Me­
Kinney 1963), quoted in note 16",pra. 

139. See text accompanying notes 1 13-14",pra. 
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4. Mandatory cross-complaints against third parties. 

Since a cross-complaint in California must by definition have a subject 
matter connection with plaintiff's original cause of action, the question 
arises why all cross-complaints should not be mandatory, particularly in 
light of the previous conclusion that cross-complaints against plaintiffs 
should be compulsory. There are, however, sound reasons for distinguish­
ing cross-complaints against a plaintiff from those against co-parties or 
outsiders. In the latter situation, the parties are not as yet adverse; potential 
claims among them may never be pressed simply because they prove un­
necessary or because they are unlikely to succeed. If a litigant is forced to 
an early choice between asserting a claim or forever waiving it, he will be 
disposed to add it to his pleadings, along with any necessary defendants, just 
to be safe. Furthermore, the insertion of a new party into a controversy may 
dramatically change the character of the action. For example, a small-scale 
suit by the purchaser against the seller of an allegedly defective electric 
toaster may be converted into an important test case if the seller cross-com­
plains against the manufacturer. The latter may feel compelled for public 
relations purposes to put time and money into a case in which the retail pur­
chaser ~ involved although it would not do so in an independent action 
solely between itself and one of its dealers. On balance, a rule making all 
cross-complaints mandatory would not seem to have sufficient advantages 
to outweigh the potential harm it might cause. 

III. SUMMARY AND RECOMMENDATIONS 

A number of the problems discussed in Parts I and II of this Article 
could be alleviated by changing the wording of the individual statutes 
regarding joinder of parties and causes, leaving intact the basic framework 
of joinder as it now stands. In light of the inconsistency, lack of coherence, 
and confusion among the various provisions, however, it seems clear that 
an overall revision of the joinder regulations based on a consistent set of 
principles is required.1

'
O These principles, developed in the foregoing dis­

cussions, are summarized below. 

A. Uniform Procedural Treatment 

One uniform set of procedures should be applied whenever one per­
son rues a cause of action against another so. that, regardless of whether 
they were original parties or not, the person 6Iing the cause and the 
person against whom it is rued will be treated as plaintiff and defen-

140. For an example of how problems may arise from piecemeal revision of current provisions, 
see the discussion of the bill recently introduced in the California Senate regarding proposed man­
datory joinder of claims, note 79 supra. 



616 CALIFORNIA LAW REVISION COMMISSION 

dant, respectively, with all the obligations and rights that they' would 
have had if the cause had been instituted in an independent lawsuit. 

Adherence to this basic principle would eliminate most of the practical 
problems of current California joinder practice regarding counterclaims 
and cross-complaints. Often it is fortuitous whether a person sues or is sued 
on a counterclaim or cross-complaint rather than in an independent action; 
it may simply involve a race to the courthouse. There is no reason to treat 
parties to a counterclaim or cross-complaint differently than they would 
have been treated in a separate suit. 

Adoption of this principle would necessitate the following alterations of 
current practices: (I) Persons against whom a counterclaim is alleged 
would be required to answer. They would be permitted to file any counter­
claims or cross-complaints they might have, and they would be bound by 
compulsory counterclaim rules. (2) Persons against whom a cross-action 
is filed would be allowed to file their own counterclaims and cross-actions 
and would, in addition, be subject to compulsory counterclaim rules. (3) 
Persons who file a counterclaim or cross-action would be permitted or re­
quired to join any additional persons whom they would have been per­
mitted or required to join had their cause been alleged in an independent 
action. (4) Persons who file a counterclaim or cross-action would be bound 
by any new provisions requiring mandatory joinder of causes of action. 
These changes would eliminate the absurd procedural distinctions that 
now exist between counterclaims and cross-complaints and would permit 
persons against whom such causes were filed to file cross-complaints in 
impleader to avoid the possibility of inconsistent verdicts. They would 
also eliminate both the dilemma of a party who must now choose between 
a counterclaim against his adversary alone and an independent suit against 
all persons liable to him on his cause of action and the dilemma of a party 
who must now choose between a cross-complaint alleging only those causes 
of action factually connected to a cause already alleged in the suit and an 
independent action in which all joinable causes against the opposing party 
could be alleged. Finally, the changes would force factually related claims 
between adverse parties to be joined in a single case. 

B. Permissive Joinder of Claims and Counterclaims 

A plaintiff should be pennitted to join in his complaint all causes 
of action he has against a defendant; the defendant, along with his an­
swer, should be pennitted to me a pleading, known as a counterclaim, 
setting forth any causes of action he has against a plaintiff. 

This principle is intended to apply to parties to counterclaims and cross­
actions as well as to parties to an original complaint. There is little reason 
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to require adverse parties to engage in multiple lawsuits. Under present law, 
plaintiff can already join many factually unrelated claims against defen­
dant, and defendant, in turn, can countersue on many causes not related 
either to each other or to causes alleged by plaintiff. The rules that prohibit 
joinder of all causes that the parties have against one another are arbitrary 
and inconsistent. From a practical point of view, it is seldom that causes 
may not be joined, but the rules engender considerable confusion and lead 
to meaningless litigation on technical points. When appropriate, causes of 
action may always be severed for trial. 

The following alterations of current practices would result: (I) The 
current categorical approach to joinder of causes by ·plaintiff would be 
al;>olished. (2) A defendant could file against a plaintiff causes that today 
meet neither the counterclaim nor cross-complaint requirements. (3) All 
claims by defendant against plaintiff would be denominated "counter­
claims," thus harmonizing the nomenclature with that used in virtually 
every other jurisdiction. 

C. Compulsory Joinder of Claims and Counterclaims 
When one person mes a cause of action against another, any other 

cause of action that either party has against the other arising &om the 
same transaction or occurrence must also be med in the action; other­
wise it should be deemed waived and all rights thereon extinguished. 

This principle, which is based on the premise that time, effort, and cost 
will be saved if all factually related causes between adverse parties are 
brought in a single proceeding, has already been implicitly adopted to the 
extent that the compulsory counterclaim statute applies. There is no reason 
why current cross-complaints by defendants against plaintiffs that do not 
qualify as counterclaims should not be subject to compulsory joinder rules. 
The major restriction on counterclaims-the "diminish or defeat" require­
ment-bears no relationship whatsoever to the policy underlying the com­
pulsory joinder of factually related claims and should not govern its ap­
plication. 

The policy of compulsory joinder applies to plaintifFs causes as well as 
to those of defendant. A, specific provision for compulsory joinder is re­
quired because, unlike the law in other jurisdictions that take a broad 
view of the scope of a cause of action, California's common law dOes not 
accomplish compulsory joinder by operation of the principles of res judi­
cata. Adoption of this principle would entail the following alterations of 
current practices: (I) For the first time plaintiffs would be required to 
join all related causes of action. (2) Defendants would be required to join 
all related causes, even those that are not now mandatory because they 
qualify only as cross-complaints and not as counterclaims. 
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D. Permissive Filing of Claims Against Co-Parties or Strangers 

Whenever a party is sued on a cause of action arising out of the 
same transaction or occurrence, or affecting the same property, as an 
unpleaded cause that the party has against either a nonadverse party 
or a stranger to the lawsuit, the party sued should be pennitted, along 
with his answer, to file a pleading setting forth his cause and bringing 
any such stranger into the lawsuit; such a pleading should be denom­
inated a cross-claim. 

This principle, except for the nomenclature, has been adopted in Cali­
fornia through the courts' broad interpretation of the current cross-com­
plaint statute. Current law would be altered only to the extent that the 
many statutory provisions now relating to "cross-complaints" would need 
revision to make their language conform to the state of the case law and to 
make their nom.enclature consistent. 

The value of a clear delineation between claims by defendant against 
plaintiff and claims by defendant against a co-party or stranger cannot be 
denied. The current confusion between counterclaims and cross-complaints 
by defendant against plaintiff must be eliminated. The above principle 
would abolish the current "cross-complaint," and give the title "cross­
claim" only to pleadings filed against a non-adverse party; this is in line 
with nomenclature used in almost all jurisdictions outside California. 

E. Impleader Claims tor Indemnity 
A party against whom a cause of action has been filed should be 

pennitted to file as a cross-claim any impleader claim for indemnity 
that he has against a third person; however, the third person should 
be protected from collusion by being afforded the opportunity to con­
test the liability of the person who filed such cross-claim. 

California courts have already held that impleader claims meet the 
"transaction or occurrence" test embodied in the cross-complaint provision, 
but they did so by misinterpreting wording that was not intended to go so 
far. Hence, no safeguard is provided against possible collusion. A separate 
section dealing specifically with impleader would seem desirable to make 
clear the extent to which it exists and any special procedures that it involves. 
Federal Rule of Civil Procedure 14 provides a model for such a separate pro­
vision. Current practice would be altered to permit a third party to claim 
that the person who seeks indemnity from him is himself not liable on the 
cause for which indemnity is sought. 

F. Severing Causes or Issues tor Trial 
Whenever a lawsuit involves multiple causes of action, the court 

should have broad discretion to sever causes or issues for trial. When 
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a nonimpleader cross-claim brought solely against a stranger to the 
action is severed, the court should have power to transfer such a claim 
to a more convenient forum for trial as an independent action. 

California law already provides for severance at the court's discretion. 
There are, however, a variety of clauses giving such power in specific cases 
in addition to a provision with general application. Retention of one clear­
cut, omnibus provision would seem desirable, in order to avoid ambiguity. 

California law does not permit part of a case, although severed from 
the rest, to be transferred to a different court. In the spe~ial case where the 
suit is brought only against third persons, in nonimpleader situations, the 
only justification for joinder is unity for trial. This purpose fails when sev­
erance occurs. Current practice would be altered by adoption of this prin­
ciple only in that, under the narrow circumstances described, a severed 
portion of an action could be sent to another court to be treated as an inde­
pendent lawsuit. In addition, under current law a stranger to an action may 
be joined therein on a cross-complaint even though he lives many miles 
away and the cause against him, if brought independently, could only have 
been filed in a county much more convenient to him. If such a cause is sev­
ered, it is only just that the court, in its discretion, be allowed to transfer 
the cause. 

G. Special Set-Off Provisions 

The code should retain the substance of special set-off provisions 
to the extent that they prevent one party from taking advantage of 
another through tactical manipulations. 

Sections 386 and 440 of the Code of Civil Procedure now prevent a party 
from avoiding counterclaims merely by assigning his own cause to a third 
party who files the suit in his own name. In addition, section 440 prohibits 
a party from taking advantage of an adversary by waiting until the statute 
of limitations runs on the latter's cause before filing his own. If a full-scale 
reform of current joinder provisions takes place, these provisions will need 
revision to harmonize with the mandatory joinder rules; however, their 
substance should be retained. 
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TITLE VI. PLEADINGS IN CIVIL ACTIONS 
CHAPTER 1. IN GENERAL 

420. DEFINITION OF PLEADINGS. The pleadings are the formal allegations by 
the parties of their respective claims and defenses, for the judgment of the court. 

421. THIS CODE PRESCRIRES THE FORM AND RULES OF PLEADINGS. The forms 
of pleading in civil actions, and the rules by which the sufficiency of the pleadings 
is to be determined, are those prescribed in this code. 

422. The only pleadings allowed on the part of the plaintiff are: 
1. The complaint; 
2. The demurrer to the answer; 
3. The demurrer to the cross-complaint; 
4. The answer to the cross-complaint; 
And on the part of the defendant: 
1. The demurrer to the complaint; 
2. The answer; 
3. The cross-complaint; 
4. The demurrer to the answer to the cross-complaint. 
(In justice courts, the pleadings are not required to be in any particular form, 

but must be such as to enable a person of common understanding to know what 
is intended; in justice courts, the pleadings may, except the complaint, or cross­
complaint be oral or in writing; need not be verified, unless otherwise provided 
in this title; if in writing, must be filed with the judge; if oral, an entry of their 
substance must be made in the docket.) . 

CHAPTER 2. COMPLAINT--JOINDER OF CAUSES 
425. COMPLAINT, FIRST PLEADING. The first pleading on the part of the plain­

tiff is the complaint. 
426. The complaint must contain: 
1. The title Of the action, the name of the court and county, and, in municipal 

and justice courts, the name of the judicial district, in which the action is brought; 
the names of the parties to the action; 

2. A statement of the facts constituting the cause of action, in ordinary and 
concise language; 

3. A demand of the relief which the plaintiff claims. If the recovery of money 
or damages be demanded, the amount thereof must be stated; provided, that in 
justice courts, a copy of the account, note, bill, bond, or instrument upon which 
the action is based is a sufficient complaint. If the demand be for relief on account 
of the alleged infringement of the plaintiff's rights in and to a literary, artistic 
or intellectual production, there must be attached to the complaint a copy of the 
production as to which the infringement is claimed and a copy of the alleged infring­
ing production. If, by reason of bulk or the nature of the production, it is not 
practicable to attach a copy to the complaint, that fact and the reasons why it is 
impracticable to attach a copy of the production to the complaint shall be alleged; 
and the court, in connection with any demurrer, motion or other proceeding!! in the 
cause in which a knowledge of the contents of such production may be necessary 
or desirable, shall make such order for a view of the production not attached as 
will suit the convenience of the court, to the end that the contents of such produc­
tion may be deemed to be a part of the complaint to the same extent and with the 
same force as though such production had been capable of being and had been 
attached to the complaint. The attachment of any such production in accordance 
with the provisions hereof shall not be deemed a making public of the production 
within the meaning of Section 983 of the Civil Code. 

426a. In a proceeding for dissolution of marriage, legal separation, or for a 
declaration of void or voidable marriage, there shall be furnished to the county 
clerk by the petitioner at the time of filing of the petition, or within 10 days 
thereafter and before the date of the first hearing, that information, required to be 
collected by the State Registrar of Vital Statistics, in the manner specified under 
Chapter 6.5 (commencing with Section 10360) of Division 9 of the Health and 
Safety Code. The clerk shall accept the petition for filing, whether or not said infor­
mation is then furnished. At any time after the filing of the petition, the respondent 
may also furnish such information, whether or not it has been first furnished by 
the petitioner. The clerk shall take all ministerial steps required of him in the 
proceeding, whether or not such information has been furnished; but the clerk shall 
advise the court, at the time set for any hearing, if at such time no party has 
furnished such information. In such cases, the court may decline to hear any matter 
encompassed within the proceeding if good cause for such failure to furnish infor­
mation has not been shown. 

The court's inquiry in such cases shall be confined solely to the question of the 
existence of good cause for not furnishing the information; and such report and the 
contents thereof shall not be admissible in evidence and shall not be furnished to 
the court. 

426c. In a proceeding for dissolution of marriage the petition must set forth 
among other matters as near as can be ascertained the following facts: 

(1) The state or country in which the parties were married. 
(2) The date of marriage. 

( 623 ) 
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(3) The date of separation. 
(4) The number of years from marriage to separation. 
(5) The number of children of the marriage, if any, and if none a statement of 

that fact. 
(6) The age and birth date of each minor child of the marriage. 
(7) The social security numbers of the husband and wife, if available, and if not 

available, a statement to such effect. 
427. The plaintiff may unite several causes of action in the same complaint, 

where they all arise out of: 
1. Contracts, express or implied. An action brought pursuant to Section 1692 

of the Civil Code shall be deemed to be an action upon an implied contract within 
the meaning of that term as used in this section. 

2. Claims to recover specific real property. with or without damages for the 
withholding thereof, or for waste committed thereon, and the rents and profits of 
the same. 

3. Claims to recover specific personal property, with or without damages for the 
withholding thereof. 

4. Claims against a trustee by virtue of a contract or by operation of law. 
5. Injuries to character. 
6. Injuries to person. 
7. Injuries to property. 
8. Claims arising out of the same transaction, or transactions connected with 

the same subject of action, and not included within one of the foregoing subdivisions 
of this section. 

9. Any and all claims for injuries arising out of a conspiracy, whether of the same 
or of different character, or done at the same or different times. 

The causes of action so united must all belong to one only of these classes except 
as provided in cases of conspiracy, and must affect all the parties to the action, and 
not require different places' of trial, and must be separately stated; but an action 
for malicious arrest and prosecution, or either of them, may be united with an 
action for either an injury to character or to the person; provided, however, that 
in any action brought by the husband and wife, to recover damages caused by any 
injury to the wife, all consequential damages suffered or sustained by the husband 
alone, including loss of the services of his said wife, moneys expended and indebt­
edness incurred by reason of such injury to his said wife, may be alleged and 
recovered without separately stating such cause of action arising out of such conse­
quential damages suffered or sustained by the husband; provided, further, that 
causes of action for injuries to person and injuries to property, growing out of the 
same tort, may be joined in the same complaint, and it is not required that they be 
stated separately. 

CIIAPTEB 3. DEMURRER TO COMPLAINT 

430. The defendant may demur to the complaint within the time required in 
the summons to answer, when it appears upon the face thereof, or from any matter 
of which the court must or may take judicial not.ice, either: 

1. That the court has no jurisdiction of the subject of the action; 
2. That the plaintiff has not legal capacity to sue; 
3. That there is another action pending between the same parties for the same 

cause; 
4. That there is a defect or misjoinder of parties plaintiff or defendant; 
5. That several causes of action have been improperly united, or not separately 

stated ; 
6. That the complaint does not state facts sufficient to constitute a cause of 

action; 
7. That the complaint is uncertain; "uncertain," as used herein, includes am­

biguous and unintelligible; 
8. That, in actions founded upon a contract, it cannot be ascertained from the 

complaint, whether or not the contract is written or oral. 
431. The demurrer must distinctly specify the grounds upon which any of the 

objections to the complaint are taken. Unless it does so, it may he disregarded. 
It may be taken to the whole complaint; or to any of the causes of action stated 
therein, and the defendant may demur and answer at the same time. 

431.5. When the ground of demurrer is based on a matter of which the court 
may take judicial notice pursuant to Sections 452 or 4113 of the Evidence Code. 
such matter must be specified in the demurrer, or in the sUDporting points and 
authorities for the purpose of invoking such notice, except as the court may other­
wise permit. 

432. If the complaint is amended. a copy of the amendments must be filed, or 
the court may, in its discretion, require the complaint as amended to be filed, and 
a copy of the amendments or amended complaint must he served UDon the defend­
ants affected thereby. The defendant must answer the amendments, or the com­
plaint as amended, within ten days after service thereof, or such other time as the 
court may direct, and judgment by default may be entered upon failure to answer, 
as in other cases. 

433. When any of the matters numerated in Section 430 do not appear upon the 
face of the complaint, the objection may be taken by answer. 
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434. OBJECTIOXS, WHEN DEEMED WAIVED. If no objection be taken, either by 
demurrer or answer, the defendant must be deemed to have waived the same, ex­
cepting only the objection to the jurisdiction of the court, and the objection that 
the complaint does not state facts sufficient to constitute a cause of action. 

435. The defendant, within the time required in the summons to answer, either 
at the time he demurs to the complaint, or without demurring, may serve and file 
a notice of motion to strike the whole or any part of the complaint. The notice 
of motion to strike shall specify a hearing date not more than 15 days from the 
filing of said notice, plus any additional time that the defendant, as moving party, 
is otherwise required to give the plaintiff. If defendant serves and files such a 
notice of motion without demurring, his time to answer the complaint shall be 
extended and no default may be entered against him, except as provided in Sec­
tions 585 and 586, but the filing of such a notice of motion shall not extend the time 
within which to demur. 

CHAPTER 4. ANSWER 

437. The answer of the defendant shall contain: 
1. A general or specific denial of the material allegations of the complaint con­

troverted by the defendant. 
2. A statement of any new matter constituting a defense or counterclaim. 
Except in justice courts, if the complaint be verified, the denial of the alle­

gations controverted must be made positively, or according to the information and 
belief of the defendant. If the defendant has no information or belief upon the 
subject sufficient to enable him to answer an allegation of the complaint, he may 
so state in his answer, and place his denial on that ground. The denials of the 
allegations controverted may be stated by reference to specific paragraphs or 
parts of the complaint; or by express admission of certain allegations of the com­
plaint with a general denial of all of the allegations not so admitted; or by denial 
of certain allegations upon information and belief, or for lack of sufficient infor­
mation or belief, with a general denial of all allegations not so denied or expressly 
admitted. If the complaint be not verified, a general denial is sufficient, but only 
puts in issue the material allegations of the complaint. 

437a. In an action to recover upon a contract of insurance wherein the de­
fendant claims exemption from liability upon the ground that, although the proxi­
mate cause of the loss was a peril insured against, the loss was remotely caused 
by or would not have occurred but for a peril excepted in the contract of insurance, 
the defendant shall in his answer set forth and specify the peril which was the 
proximate cause of the loss, in what manner the peril excepted contributed to the 
loss or itself caused the peril insured against, and if he claim that the peril 
excepted caused the peril insured against, he shall in his answer set forth and 
specify upon what premises or at what place the peril excepted caused the peril 
insured against. 

437b. In any action in which the demand, exclusive of interest, or the value of 
the property in controversy, does not exceed five hundred dollars ($500), the 
defendant at his option, in lieu of demurrer and other answer, may file a general 
written denial verified by his own oath and a brief statement similarly verified, 
of any new matter constituting a defense or counterclaim. 

437c. In superior courts and municipal courts if it is claimed the action has 
no merit, or that there is no defense to the action, on motion of either party, after 
notice of the time and place thereof in writing served on the other party at least 
10 days before such motion, supported by affidavit of any person or persons having 
knowledge of the facts, the answer may be stricken out or the complaint may 
be dismissed and judgment may be entered, in the discretion of the court unless 
the other party, by affidavit or affidavits shall show such facts as may be deemed 
by the judge hearing the motion sufficient to present a triable issue of fact. A 
judgment so entered is an appealable judgment as in other cases. The word "action" 
as used in this section shall be construed to include aU types of proceedings. The 
word "answer" as used in this section shall be construed to include counterclaim and 
cross-complaint. The filing of a motion under this section shall not extend the time 
within which a party must otherwise file an answer, demurrer or motion to strike. 

The affidavit or affidavits in support of the motion must contain facts sufficient to 
entitle plaintiff or defendant to a judgment in the action, and the facts stated therein 
shall be within the personal knowledge of the affiant, and shall be set forth with par­
ticularity, and each affidavit shall show affirmatively that affiant, if sworn as a wit­
ness, can testify competently thereto. 

The affidavit or affidavits in opposition to said motion shall be made by the plaintiff 
or defendant, or by any other person having knowledge of the facts, and together shall 
set forth facts showing that the party has a good and substantial defense to the 
plaintiff's action (or to a portion thereof) or that a good cause of action exists upon 
the merits. The facts stated in each affidavit shall be within the personal knowledge 
of the affiant. shall be set forth with particularity, and each affidavit shall show 
affirmatively that the affiant, if sworn as a witness, can testify competently thereto. 
'Vhen the party resisting the motion appears in a representative capacity, such as a 
trustee, guardian, executor, administrator, or receiver, then the affidavit in opposition 
by such representative may be made upon his information and belief. 



626 CALIFORNIA LAW REVISION COMMISSION 

If it appear that such defense applies only to a part of the plaintiff's claim, or 
that a good cause of action does not exist as to a part of the plaintiff's claim, or that 
any part of a claim is admitted or any part of a defense is conceded, the court shall, 
by order, so declare, and the claim or defense shall be deemed established as to so 
much thereof as is by such order declared and the cause of action may be se\'ered 
accordingl~', and the action may proceed as to the issues remaining between th(' 
parties. No judgment shall be entered prior to the termination of such action but the 
judgment in such action shall, in addition to any matters determined in such action, 
award judgment as established by the proceedings herein provided for. A judgment 
entered under this section is an appealable judgment as in other cases. 

437d. When, in an action to recover the possession of personal property, the 
person making any affidavit did not truly state the value of the property, and the 
officer taking the property, or the sureties on any bond or undertaking is sued for 
taking the same, the officer or sureties may in their answer set up the true mlue of 
the property, and that the person in whose behalf said affidavit was made was 
entitled to the possession of the same when said affidavit was made, or that the value 
in the affidavit stated was inserted by mistake, the court shaH disregard the value 
as stated in the affidavit and give judgment according to the right of possession 
of said property at the time the affidavit was made. 

438. The counterclaim mentioned in section 437 must tend to diminish or defeat 
the plaintiff's recovery and must exist in favor of a defendant and against a plaintiff 
between whom a several judgment might be had in the action; provided, that the 
right to maintain a counterclaim shall not be affected by the fact that either 
plaintiff's or defendant's claim is secured by mortgage or otherwise. nor by the fact 
that the action is brought, or the counterclaim maintained, for the foreclosure of 
such security; and provided further, that the court may, in its discretion, order the 
counterclaim to be tried separately from the claim of the plaintiff. 

439. If the defendant omits to set up a counterclaim upon a l'anse arising out 
of the transaction set forth in the complaint as the foundation of the plaintiff's 
claim, neither he nor his assignee can afterwards maintain an action against the 
plaintiff therefor. 

440. When cross-demands have existed between persons under such circumstances 
that, if one had brought an action against the other. a counterclaim could have been 
set up, the two demands shall be deemed compensated, so far as they equal each other, 
and neither can be deprh'ed of the benefit thereof by the assignment or death of the 
other. 

441. ANSWER MAY CONTAIN SEVERAL GROUNDS OF DEFEXSE. DEFENDANT MAY 
ANSWER PART AND DEMUR TO PART OF COMPLAINT. The defendant may set forth by 
answer as many defenses and counter claims as he may have. They must be 
separately stated. and the several defenses must refer to the causes of action which 
they are intended to answer, in a manner by which they may be intelligihly dis­
tinguished. The defendant may also answer one or more of the several canses of 
action stilted in the complaint and demur to the residue. 

442. Whenever the defendant seeks affirmative relief against any person, whether 
or not a party to the original action, relating to or depending upon the contract, 
transaction, matter, happening or accident upon which the action is hrO\lght or 
affecting the property to which the action relates, he may. in addition to his an­
swer. file at the same time, or hy permission of the court suhsequently. a cross­
complaint. The cross-complaint shaH be served upon each of the parties affected 
thereby. If any such parties have not appeared in the action, a summons upon the 
cross-complaint shall be issued and served upon them in the same manner as upon 
the commencement of an original action. If any such parties have appeared in the 
action. the cross-complaint shall be served upon the attorne~'s of such parties, or 
upon the party if he has appeared without an attorney in th(' manner provided for 
service of summons or in the manner provided hy Chapter 1) (commencing with 
Section 1010) Title 14 of Part 2. A party served with a cross-complaint may within 
30 days after service move, demur, or otherwise plead to the cross-complaint in the 
same manner as to an original complaint. 

CHAPTER fl. DEMURRER TO AXSWER OR COUNTERCLAIM 
443. The plaintiff may within ten days after the service of the answer demur 

thereto, or to one or more of the several defenses or counterclaims set up therein. 
444. The demurrer may he taken upon one or more of the following grounds: 
1. That several causes of counterclaim have been improperly joined, or not sep­

ara tely stated; 
2. That the answer does not state facts sufficient to constitute a defense or 

counterclaim; 
3. That the answer is uncertain; "uncertain", as used herein, includes ambiguous 

and unintelligihle; or 
4. That, where the answer pleads a contract, it cannot be ascertained from the 

answer, whether or not the contract is written or oral. 
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