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$800,000. These improvements had been built in reliance on an
earlier survey made by Fremont in which he purported to choose
land not including that developed by defendant. Fremont had pub-
lished the survey and had told defendant that his land did not come
within a mile of defendant’s. However, after the government sur-
vey Fremont’s lessee brought this action for possession.*

The case was originally heard by a California Supreme Court of
Terry, C. J., Burnett and Field, which decided that defendant was
entitled to continue in possession and mine the gold. Field dis-
sented. Subsequently Terry resigned, Field became chief justice
and Baldwin and Cope became associate justices. On rehearing the
court, per Field and Cope, awarded possession to Boggs, Baldwin
not sitting because he had been of counsel to one of the parties. One
of the defendant’s strongest arguments on rehearing was that plain-
tiff was estopped by conduct and representations to claim the land
occupied by defendant. A sympathetic court could easily have
taken that view, but instead the extremely rigorous test above
quoted was adopted. It has survived to the present day.” Conse-
quently very few improvers have been successful in pleading estop-

1%
P The net cffect is that the trespassing improver was, until very

92, It is difficult to avoid the impression that Fremont’s interest in the land was
quickened by the successful gold mining operations of defendant and that he used his in-
glemgsxg_léalvmgthathndmdudedmthemdmlbedbythemmmmey Sec

at

93. Taliaferro v. Colasso, 139 Cal. App.2d 903, 294 P.2d 774 -(1st Dist. 1956); see
Leonard v. Flynn, 89 Cal. 535, 26 Pac. 1097 (1891); Stockman v. Riverside Land & Irri-
gating Co., 64 Cal, 57, 28 Pac. 116 (1883); Love v. Shartrer, 31 Cal. 487 (1867); Maye v.
Yappen, 23 Cal. 306 (1863) Green v. Prettyman, 17 Cal. 401 (1861). SeealsoMoGamty
v. Byington, 12 Cal. 426 (1859) (fraud), and Ferris v. Coover, 10 Cal. 589 (1858), both
ofwhlchpreeededtheBogg:decmo

94. Godeffroy v. Cgldwell,ZCaL489 (1852), precededtheBoa:meand thus es-
apedmmﬂuence. Of those which followed it only three held that an esto; existed:
Baillarge v. Clark, 145 Cal. 589, 79 Pac. 268 (1904); Beardsley v. Clem, 137 Cal. 328,
70 Pac. 175 (l902),Pnc|ﬁcImpmvementCo.v Carriger, 6 Cal. Unrep. 884 68 Pac. 315
(1902). The Carriger case is a sport. OnthehcuthedocmneofBou:wouldpment
an estoppel arising. Theopm:ondosnotmeBowormyotheauthmny The Beardsley
case is distinguishable in’that the plaintiff actually participated in the improving process by
selling materials to the defendant knowing they were to be used for that purpose. In the
Baillarge case the estoppel was based on one of the “Maxims of Jurisprudence” set out in
part4oftheCnvxlCode. This one, enacted as § 3519, provides that “he who can and does
not forbid that which is done on his behalf, is deemed to have bidden it.” The Boggs case
“me‘lzpt::l.mm There is no case in which the court applies the Boggs doctrine and

Two other estoppel cases deserve mention. In Sacramento v. Clunie, 120 Cal. 29, 52
Pac. 44 (1898), the court said that an estoppel should be invoked against a2 municipality
only in “exceptional cases,” this not being an exceptional case. Id. at 30-31, 52 Pac. at 45.
In Humboldt County v. Van Duzer, 48 Cal. App. 640, 192 Pac. 192 (1st Dist. 1920), it
wa,srcﬁnedbeausethedefendanthadpmﬁhedfmm using the land in excess of the ex
of improving it and had not paid taxes on it. lfthaerestrmmareaddedtothoccoftbe
Boggs case it becomes almost impossible to find an estoppel in an improvement case,
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recently, limited to the defensive remedies of set-off and estoppel
in an action brought by the owner. Both of these defenses were so
narrowly formulated and applied that they were, as a practical mat-
ter, seldom actually available to him. Professor Ferrier, in an article
published in 1927, drew attention to the problem and proposed a
model betterment act similar to those in 2 number of other states,
but no legislation resulted. However, in 1953 section 1013.5 was
added to the Civil Code, providing:

(a) When any person, acting in good faith and erroneously believing
because of a mistake either of law or fact that he has a right to do so,
affixes improvements to the land of another, such person, or his successor
in interest, shall have the right to remove such improvements upon pay-
ment, as their interests shall appear, to the owner of the land, and any
other person having any interest therein who acquired such interest for
value after the commencement of the work of improvement and in re-
liance thereon, of all their damages proximately resulting from the affix-
ing and removal -of such improvements.

(b) In any action brought to enforce such right the owner of the
land and encumbrancers of record shall be named as defendants, a notice
of pendency of action shall be recorded before trial, and the owner of the
land shall recover his costs of suit and a reasonable attorney’s fee to be
fixed by the court.

(c) If it appears to the court that the total amount of damages cannot
readily be ascertained prior to the removal of the improvements, or that
it is otherwise in the interests of justice, the court may order an inter-
locutory judgment authorizing the removal of the improvements upon
condition precedent that the plaintiff pay into court the estimated total
damages, as found by the court or as stipulated.

(d) If the court finds that the holder of any lien upon the property
acquired his lien in good faith and for value after the commencement
of the work of improvement and in reliance thereon, or that as a result
of the making or affixing of the improvements there is any lien against
the property under Article XX, Section 15, of the Constitution' of this
State, judgment authorizing removal, final or interlocutory, shall not be
given unless the holder of each such lien shall have consented to the
removal of the improvements. Such consent shall be in writing and shall
be filed with the court.

(¢) The right created by this section is 2 right to remove improve-
ments from land which may be exercised at the option of one who, acting
in good faith and erroneously believing because of a mistake either of
law or fact that he has a right to do so, affixes such improvements to the
land of another. This section shall not be construed to affect or qualify
the law as it existed prior to the 1953 amendment of this section with

95, Perrier, A Proposed California Statute Compensating I nt Improvers of
Realty, 15 Cavtr. L. Rev. 189 (1927).
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regard to the circumstances under which a court of equity will refuse
to compel removal of an encroachment.?®

The right of removal established by this section is obviously dif-
ferent than the right to compensation provided in the typical bet-
terment acts. Minnesota is the only other state having a similar
provision,” but Minnesota also has a betterment act.®® California
thus is unique among the states in its treatment of trespassing im-
provers.

The statutory right to remove improvements has not been dis-
cussed in any reported case,” but certain of its features are obvious.
It applies only to a good faith improver, but it does not require that
he enter under color of title. Thus, unlike the set-off provided in
Code of Civil Procedure section 741, it is available to persons who
improve the wrong property because of a mistake in its identity.
There is no requirement that the improver hold adversely, and the
provision that his mistake can be either of law or fact can be taken
to intend that he not be held to the utmost diligence in determining
the facts. Thus the relicf afforded should be available to a larger
group than could successfully defend by estoppel or plead set-off.

The remedy is limited, however, by the requirement that the
improver pay the owner of the land and other persons whose inter-
ests might be affected all damages “proximately resulting from the
affixing and removal of such improvements.” The requirements of
service of notice, lis pendens and payment of costs and attorneys’
fees tend to make the remedy a cumbersome and expensive one
and thus reduce its value to the improver. A final, and perhaps
crucial, objection is that the improvement may be of a kind which
cannot be removed at all or is valueless when removed but is of
value to the owner of the land. Examples come easily to mind:
painting a barn, digging irrigation ditches or drainage canals, clear-
mg brush land, or building a concrete driveway or patio. The

‘right of removal” in such cases is a useless right.

96. Cal. Stat. 1953, ch. 1175, at 2674. The version set out in the text is as amended
by Cal. Sut.l955,ch.73, 514. Thechangewasmthehnguageofwhatunow[(e)
and does not alter the meaning of the original legislauonmanyugmﬁcnntmy Ogden
states that “the enactment of this statute in 1953 was sponsored by the California Land
TnleAsoaauonasaneceuarymmretordmethchudshnpofthemmonhwmle

" OGDEN, CALIFORNIA REAL PropERTY LAW 12 (1956). At the same time § 1013 was
amendedhyrunovmgaclamewhxhgavcthcownertheopuonﬁoreqmrethcnmprove-
ments to be removed.

97. MiNN, Star. § 559.09 (1957).

98. Minn. Sta. §§ 559 10-559.14 (1957).

99, It is mentioned but not discussed in Taliaferro v. Colasso, 139 Cal. App.2d 903,
907, 294 P.Zd 774,777 (lst Dlst. 1956).
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As recently as the Taliaferro case an appeal was made to the
court to employ its general equity powers to provide relicf to a
good faith improver. Such a proposal is not entirely without merit,
although its chances of success in California in the absence of legis-
lation are very small. ‘The attitude of courts and legislature toward
improvers has been an unfriendly one, as the limited nature of the
remedies just discussed suggests. In addition, however, it was held
in Trower v. Rentsch'® and reiterated in the Taliaferro case that
the existence of Code of Civil Procedure section 741 prevents appli-
cation to the improver cases of the general equitable maxim that he
who secks equity must do equity. Were it not for this holding the
courts might logically have extended the principles developed in
dealing with encroachment cases to the closely analagous improver

101

disputes.
SHouLp THE Law BE Revisen ?

There is no casy answer to this question; the matter is one of
legislative judgment. However, several factors which might be
thought to bear on the exercise of that judgment are discussed here.

The Fixture Fallacy. The entire problem arises from rote repe-
tition of an old Latin catchword phrase that has become, like so
many Latin phrases, a powerful influence on our law. The maxim
is “quicquid plantatur solo, solo cedit.” For several centuries it has
been firmly embedded in the common law, and it is doubtful that
any other slogan has been as troublesome as “what is attached to the
land becomes part of it.”*** The history of the law of fixtures can
accurately be described as a long, tedious.and painful series of
efforts to overcome its effect. Although the dogma has been sub-
merged by exceptions it survives today as section 1013 of the Civil

100. 94 Cal. App. 168, 270 Pac. 749 (2d Dist. 1928).

101. Encroachments madeb one landowner on adjoining land are never held subject
md:cngonofOodeomelProeeduresﬂl even though it would be quite logical to do
so0. Instead the equitable nature of the action usually brought (for an injunction to abate
2 nuisance or to terminate a continuing trespass) is allowed to dominate the proceeding and
the interests of the parties consequently are adjusted by the court in an entirely different,
and often preferable, way. See McKean v. Alliance Land Co., 200 Cal. 396, 253 Pac. 134
(1927), Plnlhps v. Islnm 111 Cal. App.2d 537, 244 P.2d 716 (3d Dist. 1952); Fay Securi-
ties Co. v. Mortgage Guarantee Co., 37 Cal. App.Zd 637, 100 P.2d 344 (4th Dist. 1940);
Blackfield v. Thomas Allec Corp.,, 128 Cal. App. 348, 17 P.2d 165 (lst Dist. 1932);
Annot, 28 ALR2d 679 (1953). The general problem is discussed in ResTATEMENT,
Torts § 941 (1939), pamcularly in comment ¢,

102. For discussions of the origin of the maxim and the difficulty it has caused see
Niles, The Rationale of the Law of Fixtures: English Cases, 11 N.Y.U.L. Rev. 560 (1934);
I(-Iot;n;lwq The Law of Fixtures in Cahlomza—A Critical Analysis, 26 So. CavL. L. Rxv. 21

1952
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Code, where it stands firmly in the path of proper consideration of
a number of legal problems it is inadequate to solve.’**

The fixtures cases actually fall into separate categories, each of
which involves entirely different considerations. Without attempt-
ing a full discussion here it can be stated that the majority of the
problems are of two kinds: the common ownership and the di-
vided ownership cases.'™ The common ownership cases are those
in which the owner of the land also owns the chattel installed on
the land. Typical questions are whether the chattel passes with a
conveyance of the Jand or is subject to a mortgage of it. Application
of the annexation maxim is a crude method of deciding these cases
when the parties have failed to make express provision concerning
the chattels.

The divided ownership cases, involving annexation by tenants,
licensees, trespassers and conditional vendors, are of an entirely dif-
ferent nature. In these the problem becomes one of deciding
whether the owner of a chattel by attaching it, or allowing it to be
attached, to the land of another, thereby loses his ownership. Use
of the maxim in these cases leads to loss of ownership by the mere
fact of annexation, rather than merely to supplying a presumed in-
tention when the parties have failed to express one, as in the com-
mon ownership cases. The unsuitability of the annexation test in
divided ownership cases is amply demonstrated by the fact that,
except as to bad faith trespassers, it is quahﬁcd by statute and deci-
sion in California. Tenants," licensees,'* good faith trespassers'”
and conditional vendors'® are all allowed to remove their annexa-
tions to the land of another. Thus the annexation test is almost en-
tirely excepted away in the divided ownership cases.

Such cases are still dealt with, however, as exceptions to an
otherwise universal and valid rule. The premise is that the maxim
states a great truth lying at the heart of the law of property and that

103, &cuonlOBupamh:lyob;ecuomblebmmnumtedmmmwbmb
make it applicable solely to the divided ownership cases. These are the ones in which the
maxim is most troublesome,

104. See generally 5 AMericaN Law or ProrErTY §§ 19.1-19.16 (Casner ed. 1952);
N'xles,chlmeutthoiFm 12 N.Y.U.L. Rav. 66 (1934). Applmon
of this analysis to the California law is set out in Horowitz, supra note 102.

105. Cavr. Crv. Coor § 1019,

106. Taylor v. Heydenreich, 92 Cal. App.2d 684, 207 P.2d 599 (2d Dist. 1949).

107, Cav. Crv. Cone § 1013.5.

108. ‘The right of the conditional vendor to remove his fixtures is subject to the rights
of subsequent purchasers or encumbrancers of the land without notice of his separate
ownership. The leading California case is Oakland Bank of Sav. v. California Pressed
Brick Co., 183 Cal. 295, 191 Pac. 524 (1920).
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any alteration of it must be carefully limited and confined. Hence
the reasoning in the Billings case, holding the California Settlers’
Act unconstitutional, and the restricted interpretations given Code
of Civil Procedure section 741 and the defense of equitable estoppel.

History. It has been shown above that the rules concerning im-
provers came into the common law from the Roman law through
Azo, Bracton, Fleta and Britton. The rules stated by these writers
were based on the writings of their predecessors and not, sa far as
can be determined, on any actual English authority. Each succeed-
ing version of the Roman law was more garbled than its prede-
cessor. Following Britton the problem almost entirely‘disappeared
from the English law, finally emerging again in the United States
in the nineteenth century. In this country, on authority which is
at best extremely dubious, the impression was created that there was
a clear, firm rule in the English common law reccived in the colo-
nics. As a matter of legal history this impression was unwarranted.
The California law of today is based on this dubious historical de-
velopment. To the extent that it is supported by an assumption of
historical growth and development in the English common law its
foundation is insubstantial.

More recently, during the carly years of statehood, the Cali
fornia law acquired a character and history of its own. At that time
land titles were unsettled and much property was the subject of
dispute between squatters, on the one hand, and claimants under
Spanish and Mexican grants on the other. The battle between these
factions was waged on political and legal fronts as well as in actual
physical conflict. Out of this context it is not surprising that a rigid
and somewhat uncompromising victory should have been achieved
by the winners at the expense of the vanquished. Since the legal
battles were won by the grantees the resulting law set itself sternly
against the squatters.

Whether this result was right at the time is irrelevant. The
point is that rules developed then in order to deal with a peculiar
problem of social order are not necessarily appropriate to the Cali-
fornia of today. The squatter problem is now well in hand. Titles
are, on the whole, settled.. Boundaries are clearly marked or at
least easily ascertainable. Public lands can readily be distinguished
from private lands. Land records are more complete, accurate and
~ accessible. The services of title companies are available (at a price).
The problem of the trespassing improver today is an entirely differ-
ent one than that of one hundred years ago.
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Informed Opinion. The great majority of the states, as well as
the civilized nations whose modern civil codes are based on the law
of Rome, have taken a much more liberal attitude toward the tres-
passing improver than California. Commentators on the California
rules generally criticise them for their rigidity and illiberality.**®
No authority has been found in which, after measured discussion,
the status quo is thought to be satisfactory. To the extent that in-
formed opinion exists and has been expressed its weight is against
the California law.

A decision whether or not to give serious consideration to pro-
posals for retising the California law depends on one’s judgment
as to the importance of these factors. In the writer’s opinion they
make an impressive case for revision. What follows is a discussion
of the form such revision might take.

OsjyEcTIVES OF REVISION

Broadly stated the purpose of revision should be to substitute for
the existing law a new method of solution which is responsive to
the criticisms developed above. This purpose may be more specific-
ally considered in the context of three hypothetical cases.

Case 1. X posed as the owner of the land in question and
forged a deed to T, who paid $15,000 in good faith. T built a
house and dairy barn on the land at a cost of $50,000. Both the
house and the barn have concrete slab foundations containing
the plumbing, electrical, heating and sewer systems. Removal
of cither building will wreck it. The unimproved land is worth
$15,000; as improved it is worth $65,000. X has absconded. The
owner now brings an action to quiet title and recover possession.

On these facts T is out of luck under California law. Although
he took possession under color of title in good faith and might be
said to hold adversely he has no right of set-off because the plaintiff
does not seck damages. His right of removal is of little or no value.
There is no basis for an estoppel. T is $65,000 poorer. The owner
has received a windfall of $50,000 at T’s expense and T is entirely
without fault. The case is a hard one; it would not scem entirely
illogical to try to find some solution which is less harsh to T while
still holding the owner harmless.

One possible approach is to withhold possession from the owner
until he pays T the cost of the improvements or the increased value

109. OcDEN, op. cit. supra note 96; Ferrier, supra note 95; Horowitz, sxpra note 102,
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of the land due to them, whichever is less (in this case $50,000). If
the owner did not wish to pay for the improvements then T could
be given the option of purchasing the land for its unimproved
value. Fair terms could be set for payment, with unpaid amounts
bearing a reasonable rate of interest. As an alternative the parties
could be made tenants in common, the interest of the owner being
$15,000 and that of T $50,000, or an equitable lien could be placed
on the land in favor of one or the other. In any case the owner
should also be given judgment for the reasonable rental of the land
in its unimproved state up to the time of the action. In this way the
owner would lose nothing and T would lose $15,000, rather than
$65,000. The solution is not perfect, but it attempts to protect the
property interest of the owner and, at the same time, give some
measure of relief to the innocent trespasser. Under California law
no such solution is now possible.

If the facts are slightly altered the case becomes more difficult.
The owner may not wish to sell and may have no interest in operat-
ing a dairy farm. He might prefer to leave the land in its natural
state or to use it for some other purpose for which the improve-
ments are valueless. The case now becomes a classic one of relative
hardship, in which no solution is ideal but some solution is neces-
sary.'* The owner’s interest is in using and disposing of his prop-
erty as he wishes, subject only to certain well-established limita-
tions. On the other hand is the idea that the law should not be the
instrument by which undeserved enrichment comes to one person
at the expense of another who is entirely without fault." Shall the
owner’s desire to use his land as he wishes be allowed to prevail, so
that T’s investment of $65,000 is entirely lost, or must it give way
to some extent to the equities of T? The encroachment cases,”*
which are treated according to equitable principles, are a good
analogy. It should be equally possible to give the court in the im-
prover cases power to frame a decree which, under the facts, does
as much justice as the case will permit.

There are a number of facts which could raise additional ques-
tions. What of the income received by T from his use of the prop-
erty? Should it be considered where it has been substantial and has,

110. See discussion of relative hardship in RestaTeMENT, Tomts § 941 (1939).
( ;ll. See discussion in ResTATEMENT, REsTiTUTION, Introductory Note and $§1-2
1937).
112, These are briefly discussed supra note 101 and accompanying text.
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to some extent, amortized his investment in improvements ?*** How
shall good faith be defined? If the problem arises because of T’s
negligence or stupidity should the court be less considerate of
him?*** What of the owner’s own responsibility; are there facts
which indicate that he allowed the situation to develop? Suppose
he stood by while T improved? It scems clear that the Boggs case
should be overruled to the extent that it would prevent the court
from considering deliberate inaction as a factor in framing the de-
cree.”’® Who has paid taxes and assessments, and what effect should
this have ?** What if the improvements are casily removable and
will retain their value if removed? Or suppose some are of this
kind and others not so?**” What damage was caused by the tres-
pass?™*® Suppose the improvements were erected on public rather
than private land ?*** Who shall pay costs? Shall attorney’s fees be

113. In Humboldt County v. Van Duzer, 48 Cal. App. 640, 192 Pac. 192 (1st Dist.
1920), the fact that defendant’s profits from the land exceeded his expense in improving
n.oouphdwuhthefxtthat,muwupublnhnd,hepudnomonn,m iven
as reasons for refusing to find an estoppel against the owner. While such hcudotcnduo
showd:atthe!mstuﬁuedbythempmunlasthmﬁothmm@the.twoqumm
are raised by this reasoning: (1) Could the court’s point not be more precisely made by
charging the improver a reasonable rental for the period of possession and requiring him
to pay for any loss in value of the premises due to his acts? (Z)Theplunuﬁsnllm
a windfall at the expense of a good faith improver. Should the law require this result?

114. Thedunncuonbetwemgoodandbadfmdxnupampamlulywhenm-
phamdbymhooncepuasmquuy,mnce,neglmrecklmmdmalwe,

amanmﬁmnumberofposiblecuesbetween extremes of malicious bad faith and
utterly blameless good faith. Dividing them into two groups uubmrypnmcuhrl when
the names traditionally attached to these groups (*“good faith” and ‘hadﬁnth) ve such
obvious ethical overtones. But if it is assumed that this line must be drawn, does ﬁollow
that all those within either group must be treated in exactly the same way? lfbadfmzh
trespassers are to be left entirely without a remedy need it follow that all good faith tres-
passers be treated alike?

115. One difficulty with the present California law is that it usually ignores the facts
on one side of the problem. The owner’s acts and the extent of relief needed to protect
hnmmuepmpeeomuimﬂommthease,bnttqusddompmadeqmﬂemm—
tion. hmdthehwloohuotheacuofthempmamdbmmmedynldyonthm
Relaxation of the rigid attitude toward. estoppel is one obvious step toward improving the
law, but only if the result is to allow the owner's acts or his inaction to be considered as
one of 2 number of factors which properly affect the form of relief given. It should not
follow that because the owner has been somewhat at fault he is entirely without a remedy.
- 'This, like the good faith-bad faith dichotomy, is much too crude.

116. The amount of taxes and other charges paid might most effectively be considered
in determining the rent to be charged the improver for the period of his occupation. If
the owner has paid them the rental should be large enough to allow for this fact.

117. If the improvements can be removed without doing permanent injury to the
land and without their own destruction it would seem proper to allow, or even require,
their removal, depending on the owner’s wishes. But to require the removal of improve-
ments which would be destroyed by removal is unsatisfactory as a remedy and results in
economic waste. The appropriateness of removal depends on the facts of the case.

118. Unless the trespass is to some extent the fault of the owner it would seem clear
that the damages should be found and credited to him as one element in the ultimate relief

granted.
119, In other jurisdictions there appears to have been a tendency to treat trespassing
improvers more kindly when the land was publicly owned. See 5 Amzrican Law or




STUDY ON GOOD FAITH IMPROVER 851

awarded to one of the parties as part of the remedy ?** Does a third
person own or have an interest in the chattels installed ?**

The number and variety of these questions make it obvious that
an adequate statute must be extremely complex and detailed if it
is to anticipate and prescribe reasonable solutions for all conceivable
variations of the problem.

Case 2. T purchased lot 26 in a newly subdivided tract. He
built a home on lot 27, solely because he mistook it for lot 26.
Both lots were vacant at the time and both were priced at $10,-
000. The mistake only became apparent when a proposed pur-
chaser of lot 27 pointed out to the subdivider that it was occu-
pied by T. S, the subdivider, now brings ejectment against T.
T has spent $10,000 for a lot and $20,000 in building a home.
The improved value of lot 27 is $35,000.

As the law stands T is not entitled to any relief and is conse-
quently out of pocket $20,000. S will acquire the house free of
charge. It is another hard case. But not quite as hard as the bad
deed case. Here the problem arose because of T°s mistake. Itis the
sort of mistake that could easily have been prevented. He could
have taken the precaution of determining precisely which lot was
his, ordinarily a simple enough matter, particularly on subdivided
land. There is less reason for the wrong lot cases than there was a
century ago. In most areas of California a landowner can quickly
and cheaply learn the exact location and boundaries of his land.
His failure to do so borders on negligence.'™ On the other hand, S

PropErTY § 19. 9(Casnued 1952). In California the cases speak as if public ownership of
the land has the opposite effect of diminishing the equities of the improver. City of Sacra-
meato v, Clunie, 120 Cal. 29 (1898); Humboldt County v. Van Duzer, 48Cal.App.640
192 Pac. 192 (1st Dist. 1920). lfama)otoonndermonuprotecuon then,ghtof “private
property” it would scem. that public ownership is a proper factor and that
it should operate in favor of, rather than against, the improver.

120, It will be recalled that the improver pays costs and attorney’s fees if he wishes
to assert his right of removal under Cav. Civ. Gon351013 5. In general it would seem that
xftbcowncrunotatﬁult,uthubmuscofhnactsorhufnﬂurewact,mchmmld
be paid by the improver.

121. Inotherjumdwuomﬂaeoommon-hwmlcthztannmnonsbdongmtheowner
ofthelanddounotapplywhu-emeamcleanncxedbelongedtoathrdpuwn,wat-
tached without his consent and could be removed without irreparable injury to the owner’s
property. See 5 AMERICAN Law or Property § 19.9, at 36 (Casnued 1952) There
are no California cases in point. The typical case of annexation of a chattel in which a
third person has an interest and knows it is to be attached is the conditional sale of a fixture.
See id. § 19.12. California has taken a position on these cases similar to that in other
states. See note 108 supra. In either type of case it is of course necessary to protect the
interests of persons who take interests in the land in good faith, relying on the presence of
the improvement as part of it.

122, IntheTnlu[mase,onumﬂarfncu,theeound:dmtemphmzedmfwmr
and appeared to think the trespasser was entirely without fault. Compare Ferris v. Coover,
10 Cal. 589 (1858), in which no estoppel was found where the trespasser could have as-
certained title in the recorder’s office.
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is still receiving a windfall of $25,000; in the absence of any substan-
tial equity in S there is no reason to reward him so handsomely for
T’s mistake. The best solution in the case given might be to require
S to sell lot 27 to T at its unimproved value. This could make both
T and S whole.

Other wrong lot cases can be imagined in which there are ob-
vious equities in the person on whose land T has mistakenly built.
If this occurred it would be necessary to consider some compromise
solution, and the fault of T might become an important factor lim-
iting the extent of his relief. There are many possible variations,
all of which might become relevant in the proper case. As in the
bad deed cases, it scems desirable to give the court the power to
frame a decree which fits the precise facts before it and attempts to
do substantial justice to the parties. It is doubtful that any statute
could be drafted that would satisfactorily anticipate and specifically
dispose of all the problems that might arise.

Case 3. T goes on land which he knows, or should know but
for his recklessness, belongs to someone else. He spends $10,000
in improvements, as a result of which the value of the land is
increased by $10,000. O now brings ejectment.

T could be classified as a bad faith trespasser under the law of
any jurisdiction and would be entitled to no relief under California
law. Here the enrichment of the owner is offset by two considera-
tions: the lack of any excuse for T’s conduct and the danger to the
institution of private property of allowing deliberate trespassers to
acquire some claim against the owner of the land by officiously im-
proving it.'”® Consequently it is not entirely illogical to withhold
all relief from T in such a case.

However, there is authority in California to the effect that a
deliberate trespasser is liable for punitive, as well as actual, dam-
ages.'** If this is so it can be argued that any general tendency on the
part of individuals to acquire claims against the land of others by
deliberately improving it can be discouraged by awarding both ac-
tual and exemplary damages for the trespass. If they are also re-

123. Or, as a colleague has put it, “Should an unemployed barn painter be able to
make a lmng y going around painting barns without the assent of their owners?”

124, Cav. Crv. CopE § 3294; Morgan v. French, 70 Cal. App.2d 785, 161 P.2d 800
(1st Dist. 1945); Griffin v. Northridge, 67 Cal. App.2d 69, 153 P.2d 800 (2d Dist. 1944).
Although it hasbeen held that allegation and proof of actual damage is a condition to the
award of exemplary damages it would always be possible to show that actual damage had
occurred as a result of the trespass. See Comment, Nominal Damages as a Basis for Award-
ing Punitive Damages in California, 3 Stan. L. Rev. 341 (1951).
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quired to pay a reasonable rental for the period of their occupation
of the land, and if the extent of their equity is limited to the cost of
the improvements or the increase in value of the land, whichever is
less, then they should be amply discouraged. T, in the case given,
would recover something less than his investment and might, if the
court chose, find himself limited to a right to buy the land for its
present unimproved value and still be required to pay rents and
actual and exemplary damages. Forfeiture does not seem necessary
in order to protect private property from such trespasses.

The other opposing consideration is that the problem has been
created by T’s deliberate, inexcusable act. Consequently he has few,
if any, equities. If there are facts which indicate that a forced sale
of the improvements to the owner, or of the land to the improver,
would interfere with some substantial interest of the owner the bal-
ance would necessarily be against the improver. However it still
might be desirable to allow the improvements to be removed, if
they are removable, and limit the owner to recovering rents and
damages for the trespass or to allow the value of the improvements
(or their cost) to be set off against rents and, possibly, damages.
The point is that the willfulness, malice or recklessness of the tres-
passer can be of varying degrees, and the extent of inconvenience to
the owner can likewise differ from case to case. It seems desirable
to leave some latitude to the court in dealing with the precise facts
of the case before it, rather than to establish a blanket rule appli-
cable to all deliberate or reckless trespassers in all kinds of cases.

Each of the above cases has assumed that the only parties inter-
ested in the dispute are the owner of the land and the trespassing
improver. The matter becomes somewhat more complex if other
partics are involved. For example, the land may be subject to a
mortgage at the time the improver comes on it. If so it would be
necessary to allow the mortgagee to appear in order to protect his
security interest in the land. There might be no danger to his inter-
est, because the remedies suggested would usually leave the owner
of the land and those claiming under him in at least as good a posi-
tion as they were before the trespass. However, if the remedy were
to include a sale of the land to the trespasser, as it well might, the
mortgagee should be given an opportunity to participate in the pro-
ceeds of the sale. Other situations are conceivable in which it would
be equally desirable to allow him to appear. As a general rule pro-
vision should be made for notice to the mortgagee in any such
action.
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If a mortgage is taken or the land is purchased by a third per-
son after the improvements have been made a somewhat different
problem arises. The danger is that the improvements will have
been relied on by the encumbrancer or purchaser without notice of
the claim of the improver. Ordinarily this would not be a serious
problem, since the possession of the trespasser would be sufficient
to require the prospective purchaser or encumbrancer to inquire
concerning his interest.'” Consequently the case usually differs
from the prior mortgagee problem only when the improver or one
claiming under him is not in possession. In those cases it would be
necessary to protect the person who has taken an interest in the land
in reliance on improvements which appear to be part of it and who
has paid value for them as a result of his reliance. This could easily
mean that the improver would be left entirely without a remedy,
not because he trespassed, but because he was responsible for creat-
ing a situation which misled a good faith purchaser of an interest
in the land.***

ForM oF Revision

On the whole the approach of the betterment acts in other states
is in the direction indicated in this discussion. Legislation which
adopted a similar approach would thus not be a bold new experi-
ment on California’s part but merely a belated adjustment of the
sort long ago made in other jurisdictions.

Appropriate revision involves two steps: abolition of certain un-
desirable aspects of the existing law and substitution of a new
method of dealing with the cases. The first step can be accom-
plished in part by statutory amendment and repeal. Specifically,
Code of Civil Procedure section 741 should be repealed. It affects
only the improver cases and its continued existence is incompatible
with the objectives of revision. In addition, two decisions have held
that the otherwise applicable principles of equity are inapplicable
to improver cases because this section exists.'” Its repeal would
thus remove the premise of these decisions. Section 1013.5 of the
Civil Code, which provides for a right of removal in some situa-
tions, should also be repealed. While such removal might be ap-

125, Compare the analogous treatment of purchasers or encumbrancers of land im-
ptov:;l bystze;nntsinpoaesion. 5 AmericaN Law or Prorrrry § 19.11, at 46 (Cas-
ner 19

126. The principles are the same as those governing the improvements of licensees,
tenants and conditional vendors. SeeS:dSSl9 10-19.12.

127. See note 100 suprs and accompanying text.
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propriate in certain cases it seems better to include it as only one
possible form of relief under the proposed new legislation than to
permit it to exist independently in the code. Civil Code section
1013 should then be amended to delete the reference to the right of
removal under section 1013.5. As amended it should read as fol-
lows:

When a person affixes his property to the land of another, without
an agreement permitting him to remove it, the thing affixed, except as
otherwise provided in this chapter, belongs to the owner of the land.***

The extremely narrow restriction of the doctrine of estoppel in
improver cases originated in Biddle Boggs v. Merced Mining Co.
and perpetuated in later cases’® should also be changed. This can
be accomplished by the use of appropriate language in the new
statute,

The second stage of revision, substitution of a new method of
disposing of the improver cases, is a matter of greater complexity.
It has already been indicated that the view taken of these cases is
that they require exercise of equitable powers developed to deal
with “unjust enrichment.” They are, in other words, restitution
problems. The suggestion is that they be treated according to the
principles applicable to other cases in which one person mistakenly
confers a benefit on another.

The Restatement of Restitution considers this type of problem
in sections 40-42. Section 42 deals specifically with the improver
cases and takes the traditional American view that the improver is
limited to a set-off against damages unless the owner is at fault or
unless the owner secks equitable relief. However, comment 4 to
that section states:

The rule stated is consistent with the common law principle that a
person who intermeddles with the property of another assumes the risk
as to his right to do so, and it is consistent with the rules with regard to
trespass and conversion. It is, nevertheless, not sholly consistent with
the principles of restitution for mistake, and in spite of the occasional
hardship to the recipient, its harshness to the one rendering the services
has been substantially relieved, in most cases, either by statute or by
equity . . . 1%

128, One is tempted to recommend outright repeal of § 1013. The principle it enun-
ciates is clearly wrong and causes a great deal of trouble. Howerer, its scope of application
is much broader than the subject of this Article and affects problems not here considered.

will have to wait upon further study.

129. See notes 90-94 supra and accompanying text.

130. (Emphasis added.)
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This philosophy is consistent throughout sections 40-42. Benefits
rendered other than money paid are not dealt with in the same way
as other restitution cases because, historically, they have not been.
It is also suggested that
frequently it would be unfair to the person benefited by the services to
require payment since, although benefited, he reasonably may be un-
willing to pay the price; he does not have the opportunity of return, which
usually exists in the case of things received, nor the definite and certain
pecuniary advantage which ensues where money has been paid.

The difficulty of requiring the recipient to pay for the improve-
ments can, of course, be met in other ways. The most obvious is to
give him the option of selling the land to the improver at its unim-
proved value, although the result sought might be obtained in ap-
propriate cases by making the parties tenants in common or by im-
posing an equitable lien on the land in favor of the improver. If
he wishes to pay for the improvements (at a value which will usu-
ally be quite favorable to him) the court can establish reasonable
terms for deferred payment. If the improvements are easily sever-
able without their own destruction the “opportunity of return” is
available as one aspect of relief. The basis for valuation of the im-
provements which remain will be the cost of labor and materials or
the increase in value of the land to them, whichever is less. This
would necessarily insure no less than that “definite and certain pe-
cuniary advantage which ensues where money has been paid.™*

Perhaps the most effective observation on the fears expressed in
the Restatement is that the betterment acts in most states include
provisions of the kind here advocated.”** Indeed, it is possible to
read such acts as attempts to achicve through legislation rules sim-
ilar to those applying in the absence of legislation to other unjust
enrichment cases. Such legislative reform has been necessary in
order to correct the peculiar historical development outlined above.
No substantial reasons of policy have been advanced for continuing
the existing California law.

Conscquently one possible approach to the problem of revision
is a very brief general statute placing the improver cases in the
equity jurisdiction of the courts, to be decided according to tradi-
tional restitution doctrine and procedure. It would not attempt to
state in any detail the cases to be so treated or the remedies to be

131. ResTaTEMENT, RESTITUTION §§ 4042 & comments (1937).
132, See notes 5369 supre and accompanying text.
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decreed. This would be left to the judge. He would simply be di-
rected to frame a decree which, on the facts of the case, would most
nearly achieve the ends traditionally sought by courts of equity in
restitution cases.

One argument for such a statute is that it is brief and general.
The hazards of legislative drafting are such that the longer and
more detailed the law the greater the possibility of using language
which will produce unintended results. The odds are against the
draftsman in the longer statute with the more detailed provisions.
They are with him in the short, generally phrased draft.

A similar but more substantial argument is that this problem is
so complex and the possible variations so numerous that it is not
possible to anticipate all the cases. A detailed statute will contain
provisions so precise as to make adjustment for unforeseen cases
very difficult without additional legislation. The general directive
type of statute assumes that such adjustments are part of the normal
process of decision and that the court will make them. Thus the
possibility of appropriate relief in the individual case is greater.
This is, after all, the method of the common law.

Finally it can be argued that the improver cases do not require
the same kind of certainty and predictability in the law as do other
problems. The improver is not expected to have relied on the law
in acting. He has, at least in the good faith cases, made a mistake
which the betterment act could not have prevented. Such cases
are different from those in which the law is intended to provide
persons with the means of determining the legal effect of proposed
action. It makes sense, for example, to know whether an instru-
ment when issued is or is not negotiable. The issuing party per-
forms a deliberate act and can be expected to do so on the basis of
the rules. In such situations it is frequently more important that
the rule be definite and precise than that it be just. But in the
improver cases this is not true.

Unfortunately, in California there is not much accumulated
learning on the subject of unjust enrichment.®® A statute of the

133. The development of restitution doctrine in California law has been limited in
scope and extent, compared to the development in some other states. Although California
cases can be found which appear to support almost any restitution doctrine, they do not,
taken as a whole, provide a sturdy base on which to build. It is the rare problem that has
been explored in depth by the California courts. See generally RestaTemeNnT, RESTITUTION,
Carrr. ANN. (1940). One example of such an exception is the group of cases providing
relief from forfeiture for the vendee’s breach of an executory contract to purchase land.
See Ward v. Union Bond & T'rust Co., 243 F.2d 476 (9th Cir. 1957); Union Bond & Trust
Co. v. Blue Creeck Redwood Co., 128 F. Supp. 709 (N.D. Cal. 1955); Freedman v. The
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type suggested would be an “empty” statute; it would not carry
with the reference any great body of law. Thus neither counsel
nor the court would be given much guidance by such legislation
until it had been supplied with content by the trial and error of
litigation. Perhaps this might be thought to place too much con-
fidence in the judicial process. The good lawyer and the good
judge both could be expected to read and apply such a statute
reasonably well, but the argument has been made that they are
in the minority. If so it might be better to give up the opportunity
for creative use of the legal process in favor of detailed legislative
directions which the poor lawyer or judge could not easily mis-
understand or misuse.

At the opposite extreme is the statute which attempts to spell
out in detail what it hopes to accomplish. Its weaknesses are the
brief general statute’s strengths, and vice versa. The attempt to
anticipate all variations of all cases is bound to fail. The detail this
involves magnifies the problem of the unforeseen case. The prob-
lems of drafting are increased. The opportunity for individual
justice is reduced. The end result is loss of the opportunity for
adjustment to the demands of the individual case. The advantage
is that the hazards of the judicial process are reduced. The judge
is left with the mechanical job of supervising the finding of facts
and is given little or no discretion to decide what the consequences
of these facts should be. Persons who think that judges should be
little more than referees and that the law should be “made” only
by legislatures should be attracted by such a statute.’**

The type of revision most strongly recommended for consid-
eration is a third possibility which lies between these extremes.
Such a statute would provide a framework for decision, thus giving
the lawyer and judge an indication of the ends sought and the

Rector, 37 Cal.2d 16, 230 P.2d 629, 31 A.L.R.2d 1 (1951); Baffa v. Johnson, 35 Cal.2d 36,
39-40, 216 P.2d 13-14 (1950); Barkis v. Scott, 34 Cal.2d 116, 208 P.2d 367 (1949);
Oommmu,wCu.lr L.an 593 (1952); 25 So. Cavr. L. Rxv. 387 (1952); 2 Stan. L.
17!1:;(21%598()1949) Compare Glock v. Howard & dsoncolonyco 123 Cal. 1, 55 Pac.

134. It is worth noting that the jurisprudential problems inherent in a choice between
thegenudduecﬁveanddxespdled—outappmtchummmmhwhavenotmvedother
than incidental discussion. As the text indicates, the question necessarily involves consider-
ation of fundamental notions about the functions of courts and legislatures, but thoughtful
analysis of the matter is hard to find. For recent typical comments see Nutting, Research
for Legislation, in Anus aAND MzTHODS OF LEcaL RessancH 35, 3840 (Univ. of Mich.
1955) and commentary on Nutting’s remarks by Jones, id. at 44-47.

Recently a very provocative set of teaching materials which explore this and related
problems has been prepared by professors Hart and Sacks of the Harvard Law School.
See generally Hart & Sacks, The Legal Process (tent. ed., mimeo, 1958).
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relief to be granted. At the same time it would leave the court some
latitude in framing a decree which would meet the requirements
of the case before it. In this way the advantages of both extremes
could be retained while minimizing their disadvantages.

The theory of such a statute would be that the court sits as a
court of equity and is given discretion to fit the relief to the facts
of the specific case. The precise form the relief should take would
not be described. However, certain equitable objectives might be
set out in order to guide the court in determining what interests
are to be protected. For this purpose two basic distinctions would
seem important. The first would be between those improvers who
trespass deliberately and those who do not. The second would dis-
tinguish those landowners who are “at fault” from those who are
not. For this purpose fault might be defined in the statute to in-
clude the landowner who would have been estopped to recover the
land from the improver in a jurisdiction which applied the doc-
trine of estoppel rather generously in favor of the improver. The
consequences of cither distinction, however, would not be as drastic
as under the present law.

If the trespass were found to be deliberate, two consequences
might follow: (1) The landowner could not be at fault. (2) The
improver would be required to pay exemplary damages. The
amount of such damages would be determined by the discretion
of the court. Their purpose would be to provide some means, short
of outright forfeiture, of discouraging deliberate trespassing im-
provers. The device of exemplary damages would allow the court
to vary the penalty according to the gravity of the interference with
rights of private property. This would provide a degree of flexi-
bility absent when forfeiture is the rule as to deliberate trespassers.

If the landowner was not at fault the primary obligation of the
court would be to protect him against loss. In addition to pre-
serving the value of his interest in the land such relief would com-
pensate him for any damage suffered as a consequence of the tres-
pass and for use and occupation of the land by the trespasser. The
owner should not, however, reccive a windfall at the expense of
the improver. That would constitute a forfeiture and thus be re-
pugnant to the equitable philosophy of the statute. Consequently
the court should be directed to avoid enriching the owner at the
expense of the improver. Since it is conceivable that cases might
arise in which the landowner’s interest could not be adequately
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protected without some measure of enrichment, the statute should
provide that if there was a conflict between the objective of com-
pensating the owner and that of preventing his enrichment at the
expense of the improver then enrichment would be permissible
to the extent necessary to resolve the conflict. If the landowner
was at fault the reverse approach would be taken: the primary
object of relief would be to protect the improver against loss while
avoiding his enrichment at the expense of the owner.

The statute should make it clear that the choice of remedies
to achieve these objectives is left to the discretion of the court, which
should be free to select from the full range of equitable and legal
remedies. Provision should be made for either party to initiate an
action under the statute or to introduce the dispute into any other
appropriate action. A provision for protection of the interests of
third persons would merely state the obvious but might be inserted
in order to avoid uncertainty. Since the purpose and method of
the statute would be equitable it seems both reasonable and con-
stitutional to provide for trial by the court rather than by jury.**
Finally, in order to avoid the possibility of a successful attack on
constitutional grounds, it might be desirable to limit operation of
the statute to improvements made after its enactment.

Such a statute would strive to combine direction by the legis-
lature and discretion in the court. The limits and objectives of

135, The right to a jury trial is guaranteed by Car. Const. art. 1, §$ 7. This has fre-
quently been held to mean that the right to a jury trial is that existing at the common law
at the time the constitution was adopted and consequently that jury trial is 2 matter of right
in a civil action at law but not at equity. E.g., People v. One 1941 Chevrolet Coupe, 37
Cal.2d 283, 231 P.2d 832 (1951). The matter has been complicated by the procedural
r&omswhmhaﬂoweqmmbleandlcgalmmmbemnsxduedbytbeumeoounmtbe
same action. Thus a party may be catitled to a jury trial on some issues and not on others.
See, ¢.g., Robinson v, Puls, 28 Cal.2d 664, 171 P.Zd 430.(1946).

The difficulty lies in determining what proceedings are legal and what equitable.
Where the action is one which existed at common law the problem is a historical one: Was
a jury trial a matter of right? But where the relief is newly created by statute the rule is
thatxflt:sanoldleglproceedmgmnewmmtorydrma)urytnalnsamatterofngh

Thus the question becomes more complex. As stated in People v. One 1941 Chevrolet
Coupe, supra, “ In determining whether the action was one triable by a jury at common
law, the court is not bound by the form of the action but rather by the nature of the rights
involved and the facts of the particular case—the gist of the action. A jury trial must be
granted where the gist of the action is legal, where the action is in reality cognizable at
law.’ ” Id. at 299, 231 P.2d at 843, quoting People v. One 1941 Chevrolet Coupe, 222 P.2d
473, 485 (Cal. App. 2d Dist. 1950). While it seems fairly clear that the gist of the statute
recommended is equitable it cannot be said with absolute confidence that a court would
consider the provision for trial without a jury constitutional.

There are a large number of cases on the problem, but they do not clarify it very
much. See Comments, 25 CariF. L. Rev. 565 (1937), 25 So. Car. L. Rev. 141 (1951),
cases collected in 29 Car. Jur. 2d 482-97 (1958). However, the question of right to a
jury trial under this statute would exist whether the statute included any specific mention
of clft cr:ll; 1nc»t. Consequently it seems sound to state the position which, on the merits, is
pri e.
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decision would be set out in the statute; the judge would work
within these limits and mold the relief to the facts in such a way
as to achieve lcgislativc objectives. This would appear to be an
appropriate distinction in this and, very likely, in many other situ-
ations. In any event it has the virtue of consciously attempting a
distribution of functions between legislature and court according
to stated premises as to the proper role of each. This seems the

right way to go at the thing.

All the trespassing improvers in California taken together do
not add up to much. The Republic will not totter if they continue
to receive the sort of drastic treatment they have had in the past.
They represent no large social interest, no vital sector of the econ-
omy. The court calendars are not overcrowded with trespassing
improver litigation. They do not clog the relief rolls or turn to
crime as a way of life after their encounters with the law. No one
has yet argued that they are essential to the national defense. So
why bother?

The best answer probably is that this small dark corner of the
law of property ought to be swept out. It is a clutter of bad doc-
trine accumulated through haplography, historical accident, over-
weighted dictum, and poor scholarship. Solely as a matter of good
housckeeping, revision is long overdue. This is reason enough.
Property has more than its share of the sort of thing Holmes com-
plained of when he wrote:

“It is revolting to have no better reason for a rule of law than
that it was laid down in the time of Henry IV. It is still more re-
volting if the grounds upon which it was laid down have vanished
long since, and the rule simply persists from blind imitation of the
past.”m

136. HorLmes, CoLLECTED LEGaL Papers 187 (1920).
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