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to an immediate action that are voiced in the Treff and Phillips-Hollman
cases are precisely the same objections that counsel for the defendants
raised in Hockster v. De la Tour'?® and Seymour v. Oelrichs.** The con-
sequences of forbidding an immediate action are far more serious in
lease cases than they are in employment cases. In Hermitage Co. v.
Levine,** the New York case upon which the California courts relied,
the lease was a 21-year lease, and the practical result of the court’s holding
was that the lessor could not bring an action to recover any damages for
almost 20 years. In Moore v. McDuflie,'*® a federal case applying Cali-
fornia law, the court held that the lessor’s action for damages was brought
prematurely and that he could not recover until the end of the original
term—97 years later!

Permitting an aggrieved lessor to recover damages, but requiring
him to defer his action until the end of the original term is not contract
law; nor is it traditional property law, which was set forth in Welcome
v. Hess:'?® the lessor is not entitled to damages, but only to rent for so
long as the lessee’s estate continues, and any reletting terminates the
lessee’s estate and rental obligation. Respiné v. Porta clearly held that the
remedy of damages was a contractual remedy.*” The courts have thus
adopted the contractual remedy only in part. The damages may be re-
covered—but only at the time the full rent would have been due, not at
the time of breach as in other contract cases.

One can only surmise that the courts have been influenced by the
common law property concept that the lessee’s obligation to pay the
rent is dependent upon the continuance of the lessee’s estate and its
corollary rule that rent is recoverable only as it accrues over the life of
the lease. Damages for the loss of a rental obligation cannot be recovered,
therefore, until the time the rental obligation would have been due.

That the courts may think they are really enforcing the tenant’s
rental obligation when they are actually permitting recovery of a con-
tractual measure of damages is indicated by another development that
began with a district court of appeal decision rendered in 1916. None
of the supreme court cases ending with Treff v. Gulko'®® suggested that
the lessor’s right to damages depended upon any notice to the lessee. In
Rekkopf v. Wirg'® a district court of appeal attempted to reconcile the

122 See note 97 supra and accompanying text.

123 See notes 103-05 supra and accompanying text.
124 248 N.V. 333, 162 N.E. 97 (1928).

125 71 F.2d 729 (9th Cir. 1934).

126 See note 111 supra and accompanying text.

127 See note 109 supra and accompanying text.
128 See note 120 supra.

120 331 Cal. App. 695, 161 Pac. 285 (1916).
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Welcome holding'®® that the lessor’s reletting of the property released
the lessee from further liability with the Bradbury dictum!®! that a lessor
may relet and recover damages. The court’s reconciliation of these incon-
sistent statements is as follows: :

Where a tenant abandons the leased property and repudiates the
lease, the landlord may accept possession of the property for the
benefit of the tenant and relet the same, and thereupon may maintain
an action for damages for the difference between what he was able
in good faith to let the property for and the amount provided to be
paid under the lease agreement. . . . But a lessor who chooses to follow
that course must in some manner give the lessee information that he
is accepting suck possession for the benefit of the temant and not in
his own right and for his own benefit. If the lessor takes possession of
property delivered to him by his tenant and does so unqualifiedly, he
thereby releases the tenant. . . . An unqualified taking of possession

_ by the lessor and reletting of the premises by him as owner to new
tenants is inconsistent with the continuing force of the original lease 132
The court’s theory, that notice is required to preserve the continuing
force of the original lease, upon which the lessor’s right to damages is
dependent, is plainly inconsistent with the theory of damages set. forth
in Phillips-Hollman, Inc. v. Peerless Stages, Inc.*®® The damages theory of
Phillips-Hollman is that while the right to rent—and to periodic recoveries
for rental deficiencies—depends on the continued existence of the. lease,
the right to damages does not. The right to damages is premised on the
termination of the lease, although an action for their recovery cannot be
maintained until the end of the original lease term. This theory of damages
is stated even more clearly in the New York case upon which the Cali-

fornia Supreme Court in Pkillips-Hollman relied:

After the tenant had been ejected in summary proceedings, the
lease was at an end. What survived was a liability, not for rent, but
for damages. .

The prov1510n that the landlord may relet as the agent of the
tenant after the termination of the lease does not mean that he is
an agent in a strict sense. Plainly, he is not, for after the termination
of the lease, what he relets is his own. The privilege to relet as agent

for the former tenant means this and nothing more, that the relettmg
shall be evidence of the damages sustained.!34

Both the notice requirement and the notion that reletting is not in the
lessor’s own right but is for the benefit or the account of the lessee have

130 See notes 111-12 supra and accompanying text.

181 See notes 114-15 supra and accompanying text.

182 31 Cal. App. at 696, 161 Pac. at 286. (Emphasis added. Citations omitted.)
138 Note 119 supra and accompanying text.

184 Hermitage Co. v. Levine, 248 N.Y. 333, 337, 162 N.E. 97, 98 (1928).




LEASES—STUDY 757

been endorsed by the California Supreme Court.!*® Hence, it is no longer
clear that the lessor’s action for “damages” is the equivalent of a con-
tractual action for damages with the exception that the action be deferred
until the end of the term. The requirement of notice to the lessee makes
sense only if the lessee has a continuing interest in the property. State-
ments that reletting is not in the lessor’s own right but is for the benefit

_ of the lessee indicate that the courts, influenced by common law property

notions, still think that the lessor can recover the remaining rentals due
(or damages for their loss) only if the lessee’s estate somehow continues.

The damages approach of Rekkopf'®® is even less recognizable. as
either a contract or a property remedy than that of Treff'*" and Phillips-
Hollman**® Under the current Rekkopf approach the lessor, if he wishes
to recover damages for rental deficiencies, must give notice to the lessee
to preserve the lessee’s estate. But if the lessee’s estate is continuing, how
does the lessor have any authority to dispose of that estate by reletting
the property?!*® Must the lessor’s action be classified as one for rent
because of the continuance of the lessee’s estate, or can the lessor’s
action for rental deficiences still be classified as one for damages? These
rhetorical questions may seem to be of academic interest only. But deter-
mination of the correct theory is important if the lessor realizes a profit
on the reletting and the lessee sues to recover the. profit. If, as stated in
Rehkopf**® and subsequent California Supreme Court cases,'*! the relet-
ting is not in the lessor’s own right but is for the benefit of the lessee, then
the profit belongs to the lessee, not the lessor.

A comment by Judge Crompton during the argument in Hochster v.
De la Tour'? might well be made concerning leases:

When a party announces his intention not to fulfill the oontract
[or lease], the other side may take him at his word and rescind the
contract [or accept the surrender]. . . . But I am inclined to think
that the party may also say: “Smce you have announced that you
“will not go on with the contract, I will consent that it shall be at
an end from this time; but I will hold you liable for the damage I have
sustained; and I will proceed to make that damage as little as possible
by making the best use I can of my liberty [or property].”14

185 De ‘Hart v. Allen, 26 Cal. 2d 829, 161 P.2d 453 (194S) ; Kulawitz v. Pacific Wooden-
ware & Paper Co., 25 Cal. 2d 664, 155 P.2d 24 (1944) ; Bernard v. Renard, 175 Cal. 230, 165
Pac. 694 (1917).

186 See notes 129-32 supm and accompanying text.

" 187 See notes 120-21 and 128 suprs and accompanying text.

138 See notes 119 and 133 supra and accompanying text.

189 See Welcome v. Hess, 90 Cal. 507, 513, 27 Pac. 369, 371 (1891).

140 See note 129 supra and accompanying text.

141 See note 135 supra and accompanying text.

1422 Ell. & Bl 678 (Q.B. 1853).

148 14, at 685. (Revisions are in brackets.)
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The difficulties involving this third remedy—retaking possession and
suing for damages—and the losses suffered by lessors because of defec-
tive attempts to use it stem from the courts’ not fully recognizing that the
action is one for damages, not rent. The lease is at an end for performance
purposes, and consequently rent is no longer due. Since the lessee retains
no ownership interest in the property, it is no more necessary for the
lessor to notify the lessee of his intention to mitigate damages than it is
for a wrongfully discharged employee to notify his former employer
before taking another job. And, finally, the lessor should not have to
wait until the end of the term to sue for damages since his right to recover
them does not depend on the contmued existence of an interest of the
lessee in the leasehold estate. The difficulties in determining the lessor’s
damages for prospective losses are no different in kind or degree from
those in determining prospective losses under any other kind of contract.

In Gold Mining & Water Co. v. Swinerton,'** an action for damages
for wrongful repudiation of a mining lease, the supreme court reviewed
the California case law on anticipatory breach of leases, suggested that
there might be a right to sue immediately for an anticipatory breach of
any lease, and held that the lessor, at least in this case, could sue im-
mediately for the damages caused by the repudiation of a mining lease.
The court said: “Whatever may be the correct rule in the case of an
ordinary lease, mining leases are in a class by themselves.”!*® Extension
~ of the holding of this case to all lease cases would alleviate much of the
difficulty and hardship lessors now face when they discover that the
leased property has been abandoned by the lessee.

2. Landlord’s Rights Upon Breach of the Lease

This portion of the article is concerned only with the landlord’s rights
upon a breach of a lease for which the landlord could justifiably evict the
tenant. We are not concerned here with what kind of breaches should be
deemed sufficient to warrant eviction, but only with the landlord’s re-
medial rights when, under present law, a particular breach would warrant
eviction. Most of the litigation involving a landlord’s rights when a pro-
vision of the lease itself does not govern those rights has involved tenants
who have abandoned. Nonetheless, the few cases, applicable statutes, and
underlying theories of landlord and tenant law can provide a fairly ac-
curate picture of the landlord’s rights where the tenant’s breach does
not involve abandonment.

Code of Civil Procedure section 1161 provides that a landlord, when
the tenant defaults in the payment of rent or in the performance of any

144 23 Cal. 2d 19, 142 P.2d 22 (1943).
145 14, at 32, 142 P.2d at 29.
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of the other covenants or conditions of the lease, may serve upon the
tenant a notice demanding performance of his obligations under the
lease within three days or surrender of the property to the lessor. The
sections following section 1161 provide that if the tenant neither performs
his obligations nor surrenders possession within the three-day period,
the landlord may recover the possession of the property by an unlawful
detainer proceeding.!*® In this proceeding, the landlord may recover
any delinquent rental installments but not damages for any future
detriment.*” Damages for future detriment must be recovered, if at all,
in a separate proceeding.*® '

Section 1161 of the Code of Civil Procedure provides that the three-
day notice of the alternatives available to the lessee is unnecessary if
the breached condition is one which cannot thereafter be performed.
However, section 791 of the Civil Code requires a three-day notice to
quit whenever a lessor intends to exercise a right of reentry given him
by the lease. ’

Even though a lease may purport to grant a lessor a right of reentry
for breach of the lease, it is settled that the lessor cannot retake posses-
sion of the leased property unless the lessee abandons it or chooses to
surrender it voluntarily, If the lessor attempts to retake possession by
self-help, he may be held liable to the lessee for damages.14®

The foregoing statutes'® describe the conditions under which a
lessor is permitted to evict a lessee before the normal expiration of the
term of the lease. To determine the alternative remedies available to a
lessor and the consequences of an eviction upon the rights of both lessor-
and lessee it is necessary to examine the case law.

In Costello v. Martin Bros.,'™ the lessees defaulted in the payment of
rent and were served by the lessor with a three-day notice to pay the
rent or vacate the property. The lessees vacated and the lessor sued for
the delinquent rentals and damages for the loss of his future rentals.
Hence Costello was actually an abandonment case since the lessees
voluntarily surrendered the premises after receipt of the three-day
notice. But in dictum, the court indicated at least two of the courses
open to the lessor upon a lessee’s breach of the lease:

On the defendants’ default in payment of rent, at least two courses
were open to plaintiff. He had the option to sue directly for the install-

148 Car. Cope or Civ. Proc. §§ 1161a-74 (1965).

147 Car. Cope oF Crv. Proc. § 1174; Cavanaugh v. High, 182 Cal. App. 2d 714, 6 Cal.
Rptr. 525 (1960).

148 Roberts v. Redlich, 111 Cal, App. 2d 566, 244 P.2d 933 (1952).

149 Jordan v. Talbot, 55 Cal. 2d 597, 361 P.2d 20, 12 Cal. Rptr. 488 (1961).

150 Car. Cone oF Crv. Proc. §§ 1161a-74 (1965).

151 Costello v. Martin Brothers, 74 Cal. App. 782, 241 Pac. 588 (1925).
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ments of rent then due, allowing the lease to continue in force, or to
terminate the lease in the event of nonpayment after demand and
notice. He elected to pursue the latter course and by the foregoing
notice he gave the defendants the option of paying the amount due
within the time prescribed or surrendering possession. The defendants
exercised the option given them by the notice by vacating the premises.
Had they failed to avail themselves of either option, it is to be in-
ferred from the contents of the notice that the plaintiff would have
commenced an action of unlawful detainer against them. Had he
recovered possession of the premises in such an action, he would have
been entitled to judgment for rents due up to the time of such re-
covery, but he would not have been entitled in that action, or in
any other action, to a judgment based upon subsequent rents or
rental values.5?

The right of a lessor to treat a breach of the lease as a partial brmch
and to recover the damages caused thereby is well settled.'*®

There is little reason to doubt that a lessor also has a right to termi-

‘nate- the lease and evict the lessee, waiving all right to further rentals or

to damages for their loss. This was the traditional common law remedy
of “forfeiture” that the landlord was entitled to exercise -for the breach
of an express condition of the lease.!® Recognition of this remedy also
appears in portions of Code of Civil Procedure section 1174 which permits
a landlord to declare the forfeiture of a lease in the three-day notice
served pursuant to section 1161 of the Code of Civil Procedure. The
remedy of rescission would give a lessor a comparable right if the lease
were regarded as a contract instead of a conveyance. :
May a lessor also evict the lessee, relet the property, and recover
damages measured by the resulting rental lossées? Prior to 1931, it was
uncertain whether such a remedy was available to a lessor. Section 1174
of the Code of Civil Procedure, as it then read, required a court to declare
the forfeiture of a lease whenever it granted a judgment for unlawful
detainer.'® In the absence of a provision in the lease preserving the
lessee’s rental obligation, it is likely that this provision of section 1174
merely declared the law that would be applicable anyway. Unless the
lease were terminated, the lessor had no right to possession.!®® -
In Treff v. Gulko'™ and Phillips-Hollman, Inc. v. Peerless Stages,
Inc *®® the California Supreme Court stated that a lessor could terminate a

152 1d. at 786, 241 Pac. at 589-90. ’ )

158 See, ¢.g., Bank of America v. Moore, 18 Cal. App. 2d 522, 64 P.2d 460 (1937).
154 See note 21 supra, and accompanying text.

185 Wickstrom v. McGrath, 86 Cal. App. 651, 261 Pac. 326 (1927)

156 Cf. Welcome v. Hess, 90 Cal. 507, 27 Pac. 369 (1891).

187 214 Cal. 591, 7 P.2d 697 (1932).

188 210 Cal. 253, 291 Pac. 178 (1930).
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lease on breach by the lessee and recover damages for the resulting loss of
rentals. In Treff the court held that the action could be brought only at
the end of the original term.'®® Although both Treff and Phillips-Hollman
were abandonment cases, they are significant in the present context be-
cause they relied upon the New York case of Hermitage Co. v. Levine.®
Hermitage was an eviction case, and the California Supreme Court’s
unqualified approval of that case'® suggests that the court would apply
Treff and Phillips-Hollman to an eviction case.

A refusal to apply the Hermitage rule would be extremely d1fﬁcult to
justify. Non-application would mean that the lessor’s right to damages
for the loss of future rentals following an eviction would depend on
whether the lessee complied with the notice to quit—and thus made it
an abandonment - case—or refused to comply with the notice to quit,
forcing the lessor to bring an eviction action. Nevertheless, Costello'**
held that a notice of termination not only terminated the lease but for-
feited any right the lessor had to damages for the loss of future rentals.
The court apparently believed that the lessor’s right to damages for the
loss of future rentals was in some way dependent upon the lessee’s
continued interest in the leasehold. This was also the court’s theory in
Rehkopf v. Wirs'®—an abandonment case—which has been accepted,
without discussion or analysis, by the California Supreme Court.!* Prior
to 1931, therefore, a lessor—in the absence of a governing provision in
the lease—probably had no means to evict a lessee and still preserve his
right to damages for the future rentals lost. '

In 1931, the legislature amended section 1174 of the Code of Civil
Procedure'®® to provide that a judgment in unlawful detainer shall not
operate as a forfeiture of the lease unless the three-day notice served
pursuant to section 1161 states the election of the landlord to declare
such forfeiture. Thus, in accordance with the theory of Rehkopf, a lessor
may evict the lessee without terminating the lessee’s estate and rental
obligation. A lessor may now enter and relet the premises following an
eviction and recover damages from the original lessee for any resulting
rental deficiencies. If the abandonment cases are followed, however, it
seems likely that the cause of action for the damages will not accrue until
the end of the original term.

159 See notes 120-21 supre and accompanying text.
180 248 N.Y. 333, 162 N.E. 97 (1928). See text accompanying note 134 supra.
" 161 Cited with approval in Phillips-Hollman, Inc. v. Peerless Stages, Inc., 210 Cal. 2d

253, 259-60, 291 Pac. 178, 180-81 (1930).

162 See note 151 supra; accord, Neubaus v. Norgard, 140 Cal. App. 735, 35 P.2d 1039
(1934) A. H. Busch Co. v. Strauss, 103 Cal. App. 647, 284 Pac. 966 (1930).

163 31 Cal. App. 695, 161 Pac. 285 (1916). See text accompanying notes 129-32 supra.

164 See discussion in text aeeompunying notes 128—41 supra,

165 Cal. Stat. 1931, ‘ch. 231, § 1 at 447,
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There is nothing in any of the applicable statutes or cases indicating
that the lessor is under any duty to relet the property after evicting the
lessee. A lessor might be able to evict a lessee for breach of the lease,
permit the property to remain vacant, and sue the lessee for the rental
installments as they accrue. Because there have been no cases presenting
the question, it is impossible to determine whether the courts would refuse
to permit such recoveries on the ground that they would constitute for-
feitures.1%¢

B. Landlord’s Rights Under Provisions of Lease

The unsatisfactory nature of the remedies given lessors by the courts
have stimulated a number of efforts by the draftsmen of leases to provide
lessors with additional remedies through the use of lease provisions.!*”
At times the draftsmen’s efforts have been assisted by legislation. The
discussion here of lease provisions will not be exhaustive. It is not our
purpose to suggest means by which the parties’ rights can be better
secured through the use of lease provisions, but, rather, to indicate where
the existing case law seems to be defective.

1. Liguidated Damages

One of the first protective lease provisions considered by the Cali-
fornia courts was a liquidated damages clause. The cases developing
the lessor’s right to damages discussed above'®® suggest that such a pro-
vision would be valid since the reason given for deferring the lessor’s
right of recovery to the end of the term was the difficulty of determining
sooner the lessor’s damages. And, under Civil Code section 1671,
liquidated damages are appropriate only “when, from the nature of the
case, it would be impracticable or extremely difficult to fix the actual
damage.” But, in Jack v. Sinsheimer the California Supreme Court held
a provision for liquidated damages void because “it does not occur to us
that upon the failure of a tenant to pay rent, and upon his eviction after
notice and demand, the actual damage would be extremely difficult to
fix or impracticable of estimation.”*®® Subsequent cases have consistently
supported this position.!™

166 See Car. Cav. Conz § 3275.

187 Discussions of lease provisions that may be utilized by lessors appear in Joffe,
Remedies of California Landlord Upon Abandonment by Lessee, 35 So. Car. L. Rev. 34
(1961) ; Smith, Contractual Controls of Damages in Commercial Transactions, 12 HasTINGS
L.J. 122 (1960) ; Note, 43 CALIr. L. Rev. 344 (1955).

168 See text accompanying notes 81-145 supra.

169 125 Cal. 563, 566, 58 Pac. 130, 131 (1899).

170 Redmon v. Graham, 211 Cal. 491, 295 Pac. 1031 (1931); Green v. Frahm, 176 Cal.

259, 168 Pac. 114 (1917); Servais v. Klein, 112 Cal. App. 26, 296 Pac. 123 (1931); Rez v.
Summers, 34 Cal. App. 527, 168 Pac. 156 (1917). In McCarthy v. Tally, 46 Cal. 2d 577, 297
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The Jack decision is not out of harmony with the damages cases if
those cases stand for the proposition that no action for damages—even
liquidated damages—can be brought until the end of the original term.
If that is the California law, it follows that there can be little un-
certainty concerning the damages a lessor is entitled to recover, since in
every case the actual damages will be fixed over the whole term of the
lease before any action to recover them can be brought.

2. Acceleration of Rental

In Ricker v. Rombough!™ a provision accelerating all of the rentals
due under the lease upon default by the lessee was held void. The lessee
had abandoned the property, and the lessor was attempting to relet it
at the time of the action. The acceleration provision was held invalid as
being in the nature of a penalty—a requirement for the payment of a
specified sum of money without reference to the actual damage sustained.

A note discussing the Ricker case as well as acceleration provisions
generally has suggested that the defect in the lessor’s position in the
Ricker case was that he had retaken possession of the property and was
seeking to relet it.'”> Enforcement of the acceleration provision under such
circumstances would force the defendant lessee to pay for a benefit never
received. The note suggests that an acceleration provision might be valid
if the lessee were permitted to retain his estate in, and right to possession
of, the leased property.’”

3. Prepayments

Many leases contain provisions requiring the lessee to pay a certain
sum to the lessor at the time the lease is made, which sum is to be credited
to the last rental installment or installments due under the lease. Some
leases refer to such a prepayment requirement as a bonus or consideration.
for the execution of the lease, others as prepaid rent, and still others as
a deposit. Sometimes the lease will provide for the forfeiture of the
prepaid sum as liquidated damages in the event the lessee defaults in
his obligations under the lease.!™

P.2d 981 (1956), the supreme court explained: “Ordinarily, provisions for liquidated
damages will not lie for failure to pay rent as provided in the lease. [Citations omitted.]
This is so because in such a case there is no presumption that the amount of damages which
may result from a tenant’s breach of a covenant to pay rent is impossible or extremely
difficult to fix.” Id. at 583, 297 P.2d 985.

171 120 Cal. App. 2d Supp. 912, 261 P.2d 328 (1953).

172 Note, 43 Carrr. L. Rev. 344, 349 (1955).

178 Jd. at 351-52. A 1966 chattel lease case has adopted this position. Associates Dis-
count Corp. v. Tobb Co., Inc., 241 A.C.A. 663, 672, 50 Cal. Rptr. 738, 743 (1966).

174 See the discussion of prepayment provisions in 26 Carxr. L. Rev. 385 (1938).
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The case law relating to these various prepayment devices has been
summarized as follows:

“[T]he monies paid upon the execution of a lease . . . fall into four
classes: (1) advance payment of rent; (2) as a bonus or consideration
for the execution of the lease; (3) as liquidated damages; and (4) as
a deposit to secure faithful performance of the terms of the lease.” . . .
[I]1f the payment was made under the first two classes it may be re-
tained by the landlord if the lease is terminated due to the fault of
the tenant. Payments under class three are penalties, result in for-
feitures, are invalid as such, and may be recovered by the tenant.

. Payments made under the fourth class are retainable by the landlord
only to the extent of the amount of damage actually suffered.™

Although the labels differ, these various prepayment provisions are sub-
stantively the same. However, the name applied to the prepayment by

the parties to- the lease actually determines whether the sum may be

forfeited to the lessor upon the lessee’s default.® Hence, if the correct
nomenclature is used, the lessor may succeed in retaining a substantial
penalty for the lessee’s default in the performance of the lease.

- Two cases will illustrate current California law. In Warming v.
Skapiro,"" the lessee paid $11,988 to the lessor at the time of the execu-
tion of a ten-year lease. The lease provided for a monthly rental of $1,000
for the first nine years and one dollar per month for the last year of the
lease. The lessee assigned his interest contrary to the provisions of the
lease and the lessor evicted the assignee. The assignee sued to recover
the $11,988. The court held that the sum was paid both as a consideration
for the execution of the lease and as a prepaid rental. Hence, it could not
be recovered.

Boral v. Caldwell™® involved a two-year lease. The stipulated rental
for the entire term was $24,000. The lessee paid $3,000 upon execution of
the lease; $1,000 was due after the first month of the lease and monthly
thereafter until the full $24,000 was paid. The lease provided that during
the last two months of the term the lessee was entitled to occupy the
property without paying rent if he was not then in default. Because of
various defaults on the part of the lessee, the lessor terminated the lease
and relet the property. At the time of the termination, the lessee was
$2,439 in arrears on the payment of rent. Although the advance payment
of $2,000 was not referred to in the lease as a security deposit, the court
found that the lessor referred to it in his testimony as a security deposit.
Therefore, the sum could not be forfeited and the lessee was entitled to

176 Warming v. Shapiro, 118 Cal. App. 2d 72, 75, 257 P.2d 74, 76 (1953).
176 26 Carrr. L. Rev. 385 (1938).

177 118 Cal. App. 2d 72, 257 P.2d 74 (1953).

178 223 Cal. App. 2d 157,35 Cal. Rpir. 689 (1963).
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have the sum credited upon the amount due to the lessor. One can only
ask with the notewriter:

Why should not the substance control rather than technical termi-
nology? Such a suggestion, however, is met with the protest that to
regard the payment when denominated a “consideration” as a security
deposit would be to rewrite the agreement of the parties. If this be
correct, should not provisions for prepayment of rent or for con-
sideration be held invalid as violations of the spirit if not the word-
ing of the strict rules against forfeitures? The courts refuse to enforce
a forfeiture in the situation of a security deposit provision, yet the
consequences of this construction of the provision are harsher than
would follow -from holding it a provision for liquidated damages.™®

Explanation for the existing rule can be found in the common law no-
tion that the lessor’s right to a rental installment accrues only upon the
date the installment is due under the terms of the lease. But that theory
was rejected in Respini v. Porta'® where the advance rental installment
due the lessor was unpaid. In Respiné the lessor was held entitled to re-
cover only his damages and not the full rental installment because he
had relet the property for a portion of the period covered by the rental
installment. This is different from the rule applied by Warming'®' when
the rental installment is actually paid and the defaulting lessee is
seeking to recover that portion that exceeds the lessor’s damages. The
existing law, therefore, is that if the lessor actually collects the prepaid
rent, he can keep the full sum if the lessee abandons the property and
the property is relet. But if the lessor is unsuccessful in his attempts to
collect rentals that are due in advance, he can recover from the lessee
only the amount of the actual damage resulting from the lessee’s de-
fault. This is not a sound basis for a distinction.

Recent developments in the California law on forfeitures generally
may herald a change in the law relating to prepayments under leases. In
Freedman v. The Rector,'®? the supreme court held that a wilfully default-

_ing purchaser under a contract for the sale of land could recover his

deposit where the seller had resold the property at a profit to a different
buyer. In Caplan v. Sckroeder*® the principle of Freedman was applied

. to permit a defaulting buyer to recover a payment that had been

designated in the purchase contract as consideration for the execution of
the contract. The court looked beyond the recital in the land sale contract

179 26 Carrr. L. Rev. 385, 388 (1938) (footnotes omitted).
180 89 Cal. 464, 26 Pac. 967 (1891).

181 See text accompanying note 177 supra.

18237 Cal. 2d 16, 230 P.2d 629 (1951).

188 56 Cal, 2d 515, 364 P.2d 321, 15 Cal. Rptr. 145 (1961).
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and found that there was in fact no separate consideration for the advance
payment aside from the sale of the property itself.®*

The California courts have not yet considered whether the doctrine
developed in Freedman and Caplan can or should be applied to leases.
Commentators have suggested that the cases involving prepaid rent and
bonuses are now of doubtful authority.®® And when the issue is finally
raised, “another anachronism in the law may be on the way out.”%¢

4. Acceleration of Damages

In Moore v. Investment Properties Corp.,'8" the parties to a 15-year
lease had provided that, upon stipulated conditions including repudiation
of the lease, the lessor could terminate the lease and immediately re-
cover from the lessee the difference between the value of the rentals
provided for in the lease and the fair rental value of the property for the
balance of the lease term. The lessee became bankrupt and repudiated
the lease. The federal court held that, under California law, the provi-
sion for immediate recovery of damages was a liquidated damages pro-
vision and void.2®®

Moore was decided in 1934. In 1937, the legislature enacted Civil
Code section 3308.1%° Section 3308 provides:

3308. The parties to any lease of real or personal property may
agree therein that if such lease shall be terminated by the lessor by
reason of any breach thereof by the lessee, the lessor shall thereupon
be entitled to recover from the lessee the worth at the time of such
termination, of the excess, if any, of the amount of rent and charges
equivalent to rent reserved in the lease for the balance of the stated
term or any shorter period of time over the then reasonable rental
value of the premises for the same period.

The rights of the lessor under such agreement shall be cumulative
to all other rights or remedies now or hereafter given to the lessor
by law or by the terms of the lease; provided, however, that the elec-
tion of the lessor to exercise the remedy hereinabove permitted shall
be binding upon him and exclude recourse thereafter to any other
remedy for rental or charges equivalent to rental or damages for breach
of the covenant to pay such rent or charges accruing subsequent to
the time of such termination. The parties to such lease may further
agree therein that unless the remedy provided by this section is
exercised by the lessor within a specified time the right thereto shall
be barred.

184 14, at 519, 364 P.2d at 323, 15 Cal. Rptr, at 147.

185 Smith, Contractual Controls of Damages, 12 Hastings L.J. 122, 139-40 (1960);
Note, 43 Carrr. L. Rev. 344, 349 n.32 (1955).

186 Note, 43 CaLtr. L. Rev. 344, 350 n.32 (1955).

187 71 F.2d 711 (9th Cir. 1934).

188 1d. at 716-19.

189 Cal. Stat. 1937, ch. 504, § 1, p. 1494.
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Section 3308 thus provides that the parties, by agreement, may grant
the lessor the right, in effect, to sue for anticipatory breach. No objec-
tion can be raised to the application of the doctrine of anticipatory breach
to leases. This reform has been long overdue.’® It is unfortunate, how-
ever, that the right of the lessor to use this remedy must depend upon a
provision in the lease and that the section continues to permit the lessor
to refuse to mitigate his damages.

A slight defect appears in the wording of section 3308. It provides
that, upon termination of a lease, the lessor is entitled to recover as
damages the “worth at the time of such termination” of the excess of
the rentals specified in the lease over the then reasonable rental value of
the property for the same period. Professor Corbin sets forth the pre-
ferable rule:

[T]he value of the promised performance is ordinarily to be deter-
mined as of the time when and the place where that performance
was to be rendered. This is equally true in cases where the breach is

anticipatory or partly anticipatory. . . .

A promise is not treated as a promise to perform at the date of
repudiation merely because a repudiation that takes place before
the time agreed upon for performance is treated as a present breach
of contract, . . . If trial is reached before the time for performance
has arrived, it may be a little harder to apply the rules of damages
to the case, for the value of the promised performance must be reached
by prediction.19?

The worth of the excess of the rentals over the reasonable value of the
property for the rental period should, therefore, be commuted from its
value at the time of the performance specified in the lease to its value at
the time of ¢rial, not the time of the breach.'®® And if trial occurs after
the time specified for performance, the damages should be determined as
of the time of the trial, and not by reference to the time of the repudiation
or breach. Thus, if the rental is a liquidated amount, the lessor should
be able to recover interest to the date of trial on the rental deficiencies.’®®

The following hypothetical will illustrate the principles involved: A
leases to B for 10 years at an annual rental of $1,000. After two years,
B repudiates the lease and abandons the leased property. 4 does not relet.
At the time of the breach, the fair rental value of the property is $800
annually. At the time of trial, one year later, the fair rental value of the

100 See Bennett, The Modern Lease—An Estate in Land or a Contract ( Damages for
Anticipatory Breack and Interdependency of Covenants), 16 Texas L. Rev. 47 (1937).

101 5 CorBiN, CoNTRACTS § 1053, at 311-13 (1964). See also RESTATEMENT, CONTRACTS
§ 338, comment ¢ (1932).

192 See, e.g., Hawkinson v. Johnston, 122 F.2d 724 (8th Cir. 1941) ; Moore v. Invest-

ment Properties Corp., 71 F.2d 711, 712 (9th Cir. 1934) (trial court’s decision).
108 ResTATEMENT, CoNTRACTS § 337, comment & and illustration § (1932).
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remainder of the term has risen to $900 annually. 4 should be able to
recover the deficiency for the first year of $200 together with interest
thereon to the date of trial. But 4 should be able to recover damages at
the rate of only $100 per year for losses yet to accrue at the time of trial.
The total future loss at the time of trial would amount to $700, but the
$700 to accrue over the ensuing seven years should be commuted to its
value at the time of trial.!**

5. Agency to Relet

A clause appearing frequently in the- Ieases involved in appellate
cases provides that upon abandonment by the lessee, or after default by
the lessee and eviction by the lessor, the lessor may reenter the property,
relet it as “agent” for the defaulting lessee and hold the lessee responsible
for any deficiencies resulting from the reletting,

Burke v. Norton'®® held that such a provision. would be enforced by
the courts despite its inconsistency with the then applicable version of
Code of Civil Procedure section 1174. Section 1174 then provided that
in an unlawful detainer action the judgment was required to declare the
forfeiture of the lease. Without mentioning this requirement, Burke .
Norton held that a judgment in an unlawful detainer action erroneously
declared the forfeiture of the lease when the lease authorized reentry
without termination of the lease following the lessee’s default.'®® This
inconsistency between the case law and the statute was eliminated by the
1931 amendment to section 1174.1"

The California Supreme Court has subsequently reafﬁrmed the right
of a lessor to evict a lessee for breach of a lease and to relet the property
pursuant to a lease provision authorizing such action without termination
of the lease.®® It is well established that a lessor may also act pursuant
to such a lease provision in abandonment cases.’®® Mereover, reletting of
the property for a period in excess of the remainder of the lessee’s term
has been held to be properly authorized by a lease provision authorizing
the lessor to act as the lessee’s “agent” for purposes of reletting.**®

The cases involving agency-to-relet lease provisions reveal confusion
as to the governing theory. It is clear that the lease is not surrendered

194 Cf, RestaTement, Contacts §§ 337, 338 (1932) ; Hawkinson v. Johnston, 122 F.2d
724 (8th Cir. 1941); Moore v. Investment Properties Corp., 71 F.2d 711, 712 (9th Cir.
1934) (trial court’s decision).

195 42 Cal. App. 705, 184 Pac. 45 (1919).

196 14, at 709-10 184 Pac. at 46-47. -

197 Cal. Stat. 1931, ch. 231, § 1 at 447.

198 Lawrence Barker, Inc. v. Briggs, 39 Cal. 2d 654, 248 P.2d 897 (1952).

198 Yates v. Reid, 36 Cal. 2d 383, 224 P.Zd 8 (1950) Narcm v. Rud, 107 Ca.l App 2d

586, 237 P.2d 558 (1951).. - -
200 Narcial v. Reed; 107-Cal. App 2586, 237-P.2d 538 (1951):
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and, therefore, the lessee’s rental obligation and interest in the leasehold
continues.?* But, even though the leasehold still “belongs” to the lessee
in theory, the lessor has the right to evict the lessee from the premises.?*?
And, in addition, there is language indicating that when the property is
relet after the eviction the reletting is for the lessor’s account, not the
lessee’s.2® ‘

The “agency to relet” is a fiction. The lessor is not an agent of the
lessee since the lessee has no right to direct or control the activities of
the lessor—if he did, he could order the lessor to allow him back into
possession. As Justice Cardozo correctly stated; “The provision that the
landlord may relet as the agent of the tenant after the termination of
the lease does not mean that he is an agent in a strict sense.. Plainly,
he is not, for, after the termination of the lease, what he relets is his
own.”* The case law confusion in theory and the fictional agency seem
to derive from an underlying notion that damages for the loss of future
rentals cannot be recovered unless the lease somehow continues in ex-
istence. This, of course, is-a reflection of the common law conception of
rent as an incident of the leasehold estate which ceases only upon
termination of that estate. But damages for the loss of the rental obli-
gation is a contractual remedy,*® It is compensation for a lost obligation,
not a recovery of a continuing obligation. As Justice Cardozo pointed
out,*® the leasehold actually terminates when the lessee ceases to have
any enforceable right to possession of the property. What remains is.
merely a right to damages, and it is unnecessary to recognize any fictional
interest of the lessee in a nonexistent estate to support that nght of the
lessor.

Perhaps theory is not too important in the ordmary agency- to relet
case, but it would be important if the lessor relet the property for a
profit or if he refused to relet the property at all. Whether in the first
case the profit would belong to the lessor or defaulting lessee, and whether
in the second case the lessor could collect the full rental called for in the
lease, will depend to a great extent.on the theory followed.

201 Lawrence Barker, Inc. v. Briggs, 39.,Cal. 2d 654, 664, 248 P.2d 897, 902-03 (1952);
Vates v. Reid, 36 Cal. 2d 383, 385, 224 P.2d 8, 9 (1950).

202 Lawrence Barker, Inc. v. Briggs, 39 Cal. 2d 654, 248 P.2d 897 (1952); Burke v.
Norton, 42 Cal. App. 705, 184 Pac. 45 (1919).

208 See Yates v. Reid, 36 Cal. 2d 383, 386, 224 P.2d 8, 9 (1950) (“[T]he plaintiff took
possession of the premises and relet them on his own behalf and not for the account of the
defendant . . . . [But] it is immaterial that the plaintiff reentered and relet for his own
account. The terms of the lease gave him the right to do so if he so desired.”). :

204 Hermitage Co, v. Levine, 248 N.Y. 333, 337, 162 N.E. 97, 98 (1928)

205 Respini v. Porta, 89 Cal. 464, 26 Pac. 967 (1891) .

_ 308 See note 204 supre and accompanying text. - . L e
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C. Rights of Lessee Upon Breack by Lessor

Although the California courts have tended to treat a lease more as a
conveyance than a contract when a lessor’s rights are involved, they have
tended to take the converse approach when a lessee’s rights are involved.
This phenomenon has resulted in cases holding that the same covenants
in a lease are dependent when viewed from the lessee’s standpoint but
are independent when viewed from the lessor’s.*” Much of the protec-
tion given lessees is due to application of the contractual principle of
dependency of covenants through the fiction of “constructive eviction.””*8

The rights of a lessee upon breach by the lessor have been sum-
marized by the California Supreme Court as follows:

In such a case the lessee has a choice of several remedies: he may
rescind and become absolved from further payment of rentals; he may
continue under the lease and sue for loss of profits {or other damages];

or he may treat the violation as putting an end to the lease for the
purposes of performance and sue for damages.2*®

There are numerous examples of the various remedies. In Medico-Dental
Bldg. Co v. Horton & Converse,*'® the lessor’s breach of a covenant not
to permit a competing business to operate in the same building as the
premises leased to the defendant was held to be sufficient justification for
the lessee’s vacation of the leased property and refusal to pay any more
rent. The case is of especial interest because the court based its
decision, not on the property law notion of “constructive eviction,” but
frankly on the contractual doctrine that the lessee’s obligations to occupy
the premises and pay rent were dependent upon the lessor’s continued
observance of his covenant relating to competing businesses.?'

In Noble v. Tweedy,®* the lessor failed to comply with a provision in
the lease requiring construction of a building upon the leased property.
The lessee was held entitled to continue under the lease and sue for the
damages caused by the lessor’s breach as measured by the decrease in
the value of the Jeasehold.>® -

If the lessee chooses to terminate the lease as a result of the lessor’s
breach, he is entitled to recover damages for loss of good will, loss of
prospective profits, and expenses of removal from the leased property.?'*

207 The California Lease—Coniract or Conveyancef, 4 STaN, L. Rev. 244, 251-53 (1952).

208 3A CorBrv, CONTRACTS § 686, at 242-44 (Rev. ed. 1960).

209 Kulawitz v. Pacific Woodenware & Paper Co., 25 Cal. 2d 664, 672, 155 P.2d 24, 28
(1944) .

210 21 Cal. 2d 411, 132 P.2d 457 (1942).

211 14, at 419-20, 132 P.2d at 462.

212 90 Cal. App. 2d 738, 203 P.2d 778 (1949).

218 14, at 743, 203 P.2d at 781.

214 Beckett v. City of Paris Dry Goods Co., 14 Cal. 2d 633, 96 P.2d 122 (1939); Still-
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The remedies afforded to a lessee upon a material breach by the lessor
are the same remedies provided to any promisee under a bilateral contract:

One who has been injured by a breach of contract has an election to
pursue any of three remedies. He may treat the contract as rescinded
and may recover upon a quantum meruit so far as he has performed;
or he may keep the contract alive, for the benefit of both parties,
being at all times ready and able to perform; or, third, he may treat
the repudiation as putting an end to the contract for all purposes of
performance, and sue for the profits he would have realized if he had
not been prevented from performing.2!®

As these remedies provide a lessee with as much protection as is afforded
to any other party to a bilateral contract, there is little need to alter
them to give the lessee additional protection. In one respect, however,
modification of a lessee’s remedies might alleviate unnecessary hardship
to the lessor without diminishing the protection now provided the lessee.

In Noble v. Tweedy,*® the lessee chose to treat the lessor’s*breach of
the lease as a partial breach and to keep the lease in force. He then
sought and recovered damages for the partial breach. In computing the
damages, the court determined that the lessor’s breach had damaged the
value of the lessee’s interest in the amount of $75 per month for each
month of the lease. The lessee was granted a judgment both for the
sum of the damages that had previously accrued until the time of judg-
ment and for the value, at the time of judgment, of the prospective
damages to be suffered over the remainder of the lease.?!’

There is no objection to the Noble holding insofar as it allows the
lessee to treat the breach as a partial breach and recover the damages that
had accrued to the time of judgment. But to give the lessee a judgment
for the loss of the future rental value of the property and then expect
him to pay the full amount of rent stipulated in the lease for the remainder
of the term inflicts a wholly unnecessary hardship upon the lessor. The
lessor’s principal security for the payment of the stipulated rent over the
remainder of the lease is the value of the leasehold itself: if the lessee fails
to pay the rent, the lessor can relet the property to another for its reason-
able rental value. Since the court in Noble gave the lessee an immediately
enforceable judgment for the full amount of the decrease in value of the
leasehold, it left the lessor with a security for the payment of the lessee’s

well Hotel Co. v. Anderson, 4 Cal. 2d 463, 50 P.2d 441 (1935); Johnson v. Snyder, 99 Cal.
App. 2d 86, 221 P.2d 164 (1950); Riechhold v. Sommarstrom Investment Co., 83 Cal. App.
173, 256 Pac. 592 (1927).

215 McConnell v. Corona City Water Co., 149 Cal. 60, 64-65, 85 Pac. 929, 930 (1906).

216 90 Cal. App. 2d 738, 203 P.2d 778 (1949).

217 14, at 741, 203 P.2d at 779.
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future obligations that the court had itself determined was no longer
adequate.

The civil law suggests that a different remedy, which would have
protected the rights of both parties, might have been used in Noble. In a
variety of situations where the value of a leasehold has been impaired,
the lessee is entitled under the civil law, in lieu of terminating the lease,
to obtain an abatement of the rent.?’® Had the court in Noble abated the
rent that was not yet due, the lessee still would have been fully com-
pensated for the loss caused by the lessor, and the lessor would not
have been obliged to look to the lessee for the continued payment of the
rent specified in the lease when the rental value of the property had
substantially decreased.?’®

III
RECOMMENDATIONS

At the beginning of this article, a statement appears declaring that it
is the task of modern courts to divorce the law of leases from its medieval
setting of real property law and adapt it to present-day conditions and

218 Cope NAPOLEON arts. 1722, 1724, 1726. Sections 1932 and 1933 of the California Civil
Code adopt the principle of the civil law requiring an abatement of the rent where there
has been a total destruction of the leased property. In such cases the rent is totally abated
and the lease terminates. Of course, the lessor remains liable to the lessee for any consequential
damages that he has inflicted upon the lessee. See note 214 supra, and accompanying text.

219 The California courts apply a principle similar to that applied in Noble v. Tweedy
when the property is partially taken by eminent domain. In such a case the lessee is given
a judgment for the decrease in value of the leasehold and he is expected to pay the full
rental due to the lessor over the remainder of the lease. See City of Pasadena v. Porter, 201
Cal. 381, 257 Pac. 526 (1927). Abatement of the rent in such a case would adequately com-
pensate the lessee without requiring the lessor to bear the risk of the lessee’s full performance
without the security of the unimpaired value of the leasehold. See the criticism of the
Porter case in Horgan, Some Legal and Appraisal Considerations in Leasekold Valuation
Under Eminent Domain, S HasTiNGS L.J. 34, 48-49 (1953); Bertero, Condemnation of
Leasehold Premises, 1 So. Car. L. Rev. 141 (1928) ; Note, 16 Carrr. L. Rev. 48 (1927). The
text writers overwhelmingly condemn the Porter rule. References are collected in Note,
Condemnation and the Lease, 43 Towa L. Rev. 279, 280 n.13 (1958).

Civil Code sections 1932 and 1933 provide, in accordance with the civil law principle,
that destruction of all or of a substantial part of the leased property terminates the lease.
Where leased property is totally taken by eminent domain, virtually all states regard the lease
and the lessee’s rental obligation that is dependent thereon as terminated. 2 Nicmors,
EsaNent DoMAIN § 5.23 at 70 (1950). Nichols recognizes that the rule permitting a total
abatement of the rent where there has been a total taking is inconsistent with the rule
denying an abatement of the rent where there is a partial taking, and states in regard to
the inconsistent rule that is followed in total taking cases that “it is much the better and
the more practical rule . . . even if it is not easy to justify this practice upon strict legal
theory.” Id. at 71. It is not easy to justify the rule permitting total abatement of the rent
“upon strict legal theory” only if one’s strict legal theories are those formulated in medieval
England. Total abatement of the rent follows naturally if one’s strict legal theories are
the theories of the civil law or of modern contract law. Cf. 6 Comev, CoNTRACTS § 1337
(1962) ; ResTaTEMENT, CONTRACTS § 460 (1932).
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necessities by means of contract principles. The California courts have
done little in response to this challenge even though there has been a
strong statutory basis for such action since 1872. Apparently the legisla-
tive declaration of the principle that a lease is a contract®?® has been an
insufficient basis for the courts to depart substantially from the common
law notion that a lease is a conveyance of an estate in land that gives

| rise to a tenurial relationship, the principal incident of which is the feudal

service of rent that must be rendered by tenant to lord. Some contractual

' remedies have been made available to landlords and tenants, but the
. value of these remedies has been seriously impaired by the efforts of the
courts to fit them within feudal property concepts.

To remedy the situation, the task of divorcing the law of leases from
its medieval setting should be undertaken by the legislature and should
no longer be left solely to the courts. By statute, the legislature can and
should make clear that an abandonment and repudiation of a lease is not
an offer to surrender the remainder of the term but is a breach which
both excuses counterperformance and gives rise to immediate remedial
rights on the part of the aggrieved party.

Upon a material breach of a lease, the aggrieved party should have the
right to rescind or cancel the lease without seeking damages if he chooses
to do so. But he should also have the right to terminate the lease for
purposes of performance and sue for all of the damages caused by the
breach, including, in the lessor’s case, the loss of the rentals to become
due under the lease for the remainder of the term. Damages should not
be recoverable, however, for any detriment that reasonably can be
avoided. Hence, a lessor should not be permitted to recover the full
amount of the rentals accruing under the lease when the property could
readily be relet to another tenant. And if damages would not provide the
aggrieved party with adequate relief, he should be entitled to obtain
specific performance of the defaulting party’s obligations.

When there has been a prepayment of rent—or when a prepayment
of the consideration for the use of the property is designated by any other
name—the lessor should have no right following a breach to retain any
sums in excess of the damages suffered. The legislature, by statute,
should specify that forfeitures cannot be exacted from defaulting lessees
merely by the artful use of language.

Since legislation embodying the foregoing principles would make Civil
Code section 3308%2! superfluous, that section should be repealed. The
1931 amendment to Code of Civil Procedure section 1174222 that permits

220 Cavr. C1v. Cope § 1925 (1965). See text accompanying note 44 supra.
221 See text accompanying notes 189-90 supra.
222 See note 165 supra and accompanying text.
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a lessor to evict a lessee without terminating the lease should be removed
from that section. It should be made clear, instead, that an eviction of
the lessee for good cause terminates the lease but without prejudice to the
right of the lessor to recover his damages.

Finally, the legislature should make available the remedy of rental
abatement to compensate a lessee for a loss in the value of his leasehold
resulting from the lessor’s breach.

Enactment of the recommended legislative program would do much to
bring the California law of landlord and tenant into harmony with
present conditions and to eliminate the many anachronisms that exist in
this branch of the law.
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