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To His EXCELLENCY, EDMUND G. BROWN

Governor of California and
THE LEGISLATURE OF CALIFORNIA

The Evidence Code was enacted in 1965 upon recommendation of the California Law
Revision Commission. Resolution Chapter 130 of the Statutes of 1965 directed the
Commission to continue its study of the Evidence Code.

One aspect of the continuing study of the Evidence Code involves the determination
of what conforming changes, if any, are needed in other codes. The Commission has
studied the Agricultural Code for this purpose and submits this recommendation
concerning the changes that should be made in the Agricultural Code to conform it to
the provisions of the Evidence Code.

Respectfully submitted,

RICHARD H, KBATINGRE,
Chairman
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RECOMMENDATION OF THE CALIFORNIA
LAW REVISION COMMISSION

relating to

THE EVIDENCE CODE

Number 2—Agricultural Code Revisions

BACKGROUND

Upon recommendation of the California Law Revision Commuinon,
the Legislature at the 1965 legislative session enacted the Evidence
Code. At the same time, the Legislature directed the Commmsioh to
continue its study of the mewly emaeted code.

The same legislation that enacted the Evidence Code also: amended
and repealed a substantial number of sections ih: other codes to har-
monige-those codes with the 'Evidence Code. One’aspeet ‘'of the con-
tinuing study of the Evidence -Code involves the determination: of
what additional changes; if any; are needed in. other:dedes. The Gom-
mission has studied the Agricultural Code for this purpose and has
concluded that a substantial number of changes should be made in
%h& Agricultaral Code to conform it to the provmons of the vadenee

e.

A number of sections in the Agrmultural Code crdatd or appea& to

create rebuttable presumptions, but the Agrieunltural *Code: dees not
specifically indicate the procedural effeet of these provisions. Some of
these sections: expressly credte presumptions, Others. provide that: evi-
dence of one fact is ¢ prima fagie.evidence’’ of another. Under. Evidence
‘Code Section 602, the legal .effeet of these sections is to estabhsh a
rebuttable presumptlon ‘
. Evidence Code Section’ 601 provides that every rebnttable presum;:»
tion is either a presumption affecting the burden of producing evidenee
or a presumption affecting the burden of proof. Generally, presump-
tions affecting the burden of preducing evidence are those ereated solely
to forestall argument over the existence of a. fact-that is not likely to
be untrue unless actually disputed by the production of contrary evi-
dence. See EviDENCE CopE § 603 and the Commeni thereto. Presump-
tions affecting the burden of proof, however, are designed:to implement
some substantive policy of the law, such as the stability .of titles-to
property.: See EvibENCE: CopE § 605 and 'the Comment thereto. Sections
604, 606, and 607 of the Evidence Code specify the procedural-effect
of these two kinds of presumptions. However, the Evidence Code clas-
gifies only a few of the more common presumptions, leaving to the
courts the task of classifying other statutory and decisional presump-
tions in light of the eriteria stated in Evidence Code Sections 603
and 605.

(207)
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The general standards provided in the Evidence Code do not permit
ready classification of all of the presumptions in the Agricultural
Code. In the absence of legislative classification, it is likely that dif-
ferent courts would reach different conclusions as to the proper classi-
fication of some of the Agricultural Code presumptions. In any event,
the effect of any particular presumption can be determined with cer-
tainty only after the courts have had occasion to determine the classifi-
cation of the presumption under the eriteria of Evidence Code Sections
603 and 605.

In order to avoid uncertainty and to obviate the need for numerous
judicial decisions to determine the effect of the presumptions in the
Agricultural Code, the Commission recommends that the code be revised
as hereinafter indicated. In making these recommendations, the Com-
mission has made no effort to reevaluate the policies underlying the
various presumptions provisions in the Agricultural Code. The revisions
recommended by the Commission are designed merely to effectuate the
policies previously approved by the Legislature in the light of the
subsequent enactment of the Evidence Code:

Tnsome cases, the intended -fumetion of a partleular presumption
provision in the Ap:ncultural Code—4.e;; how the provision would have
been -classified by the draftsman had he been aware of and been apphy-
ing the Evidence Code distinetion between presumptions affecting the
burden of produsing evidence and presumptions affecting the burden
of proof—is relatively ¢lear. In other cases, however; the intended
funetion of a particular presumptlon provision ‘is not elear, and 'an
edueated guess must be made in light of what appears to be the legisla-
tive purpose sought to be accomphshed by that part of the Agricultural
Code in: which the particular prev1s1on appears. :

A number of the prestmptions in the Agricultural Code are particu-
larly difficult to classify and can be properly classified only if they are
made mappheable to eriminal actions, The presumptlons that -are so
limited in the recommeénded leglslatlon appear to have been ereated to
give: stablhty to commercial transactions or to allocate the burden of
proof in civil enforcement proceedings for economic offenses. It is
unhkely that the draftsmen of these prévisions had eriminal actions
in mind when the presumptions were created. Aecordingly, the recom-
mended legislation classifies these presumptmns as: presumptlons affedt-
ing the burden of proof to give them maximum effect in ‘etvil actions
but ‘makes them inapplicable in criminal actions. - :

Although most of the recommended changes in the Agrlcultural ‘Code
are nieeded fo conform: this code to the presumptions provisions of the
Evidence Code, a few sections in the Agncultuml Code require adjtst-
ment: to conform to other prov1s1ons in the Evidenee Code. The Com-
mission’s reasons for the revision of these sections atre mcheated in the
Comments to the recommended leglslatlon :




PROPOSED LEGISLATION

The Commission recommends the enactment of the following legis-
lation:

An act to amend Sections 18, 115, 124, 152, 160.97, 332.3, 340.4,
438, 651, 695, 746.4, 751, 763.5, 768, 772, 782, 796, 841, 892.5,
893, 920, 1040, 1106.1, 1267, 1268.2, 1272, 1272.5, 1300.3-2,
1300.5, 4135, and 4148 of, and to repeal Section 1105 of, the
Agricultural Code, relating to evidence.

The people of the State of California do enact as follows:

Section 18 (amended)

Secrion 1. Section 18 of the Agricultural Code is
amended to read:

18. In all matters arising under this code, proof of the
fact of possession by any person engaged in the sale of a
commodity is prime faeie evidenee establishes a rebuiiable pre-
sumption that such commodity is for sale. This presumpiion
is a presumption affecting the burden of producing evidence.

Comment. Numerous sections of the Agricultural Code prohibit the
sale of a commodity that does not comply with standards. established
by statute or regulation. ‘“Sell”’ is defined in Agricultural Code Section
2(j) to include ‘‘have in possession for sale.”’ The purpose of See-
tion 18 is to facilitate proof that a commodity in possession of & person
engaged in the sale of that kind of commodity is ‘‘in possession for
sale.”” 17 Ops. CaL. Arry. GEN. 154 (1951). C’f 21 Ops. CAL. ATry.
Gen. 171 (1953).

Under Evidence Code Section 604, the effect of a presumption affect-
ing the burden of producing evidence is ‘‘to require the trier of fact
to assume the existence of the presumed fact unless and until evidence
is introduced which would support a finding of its nonexistence, in
which case the trier of fact shall determine the existence or nonexist-
ence of the presumed fact from the evidence and without regard to the
presumption. Nothing in this section shall be construed to prevent the
drawing of any inference that may be appropriate.’’

Section 115 (amended)

SEc. 2. Section 115 of the Agricultural Code is amended
to read: ,

115. 'When any shipment of plants, or of anything against
which guarantine has been established, is brought into this
state and is found infested or infected or there is reasonable
cause to presume believe that it may be infested or infected
with any pest, the shipment shall be immediately destroyed

(209)
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by, or under the supervision of, the officer inspecting the same,
at the expense of the owner or bailee thereof, unless:

(a) The nature of the pest is such that no detriment can
be caused to agriculture in the state by the shipment of the
plants out of the state. In such case, the officer making the
inspection may affix a warning tag or notice to the shipment
and shall notify the owner or bailee of said plants to ship
the same out of the state within 48 hours, and such owner or
bailee shall do so. The shipment shall be under the direction
and. control of the officer making the inspection and shall be

" at the expense of the owner ot bailee. Immediately after

" the expiration of the time specified in- the notiee, said plants
shall be seized and deistrojeg by the inspecting officer at the
expense of the owner or bailee. ; .

- (b) Bueh pest may be’extermihated by treatment or proe-
essing prescribed by the director, and it is determined by the
inspecting officer that the nature of the pest Eﬂuc}?‘&ﬂt}m

_damage can be caused to agriculture in' this state through

' sueh' treatment o1 provéssing, or Procedure incidental thereto.
In such case, the shipment may be so treated, or processed at

.the expetise’of the owner®or bailed in the Inaxner, and within
‘the tiine ‘spetified by tHe inspeeting 'offider,. under his super-
vision, and if so tréated or processed, upon 'determination by

“‘the enforcing officer thiat the pest lids been exterminated, the
‘shipment may be réleased. ~ =~ - ,

- Comment. 'The word ‘“béliéveé™ is substituted for ‘‘presume®’ in the
introductory elanse of Section 115 to reflect the ‘obvious meaning of
the section and to eliminate the improper use of the word ‘‘presume.’’
No presumiptioh is involved in' the determitiation referred ‘to in ‘Sec-
tion1156." © - T T T
Section 124 (amended) c . P e '

SEc. 3. Section 124 of the Agricultural Code iis amended
toread: .+ - ¢ S B R
<~ 124, 'When any shipment: of nursery stock, plants; or their
¢ontainers, or appliances, or any host or-other carrier of any
pest: brought into any county or locality in‘the state from
another county or loeality within the stite, is found to'be

" infected ‘or infested:with a pest, or there is reasonablé cause
to presame believe that said shipment may be so infested or
infected, the entire:shipment:shall be" réfused delivery and
may be immediately destroyed by or under the superyisign
of the commissioner, unless the nature of the Pest is such

" that ‘no’ damage '6r ‘detfiment can ‘b caused to agriculture
by the return of said shipment to the paint of shipment. In

* such casé’'the -officer who''make§ the inspection may affix a

' warning teig-or uotice to the shipmiént’and shall notify in

" writing the -owner 6r bailee thereof tu réturn said shipment

" to the point'of shipment within 48 ‘hours” after such notifi-
-cation: Thé éwner or bailee shall, at hi§ 'own expénse, return
said shipment under the direction and control of said com-

.
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missioner, and if the owner or bailee fails to return it within
the time specified, the commissioner shall destroy the same.
If such pest may be exterminated or conirolled by treatment
or processing prescribed by the commissioner, and if it shall
be determined by the commissioner that the nature of the pest
is'such that no damage can be caused to agriculture through
such treatment, processing, or procedure incidental thereto,
such shipment may be so treated or processed at the expense
of the owner or bailee of said.shipment in a manner and
"within a time satisfactory to the commissioner, and under his
supervision, and if so treated or procéssed, said shipment
“may be released to the consignee. If it shall be determined
by the said ‘commissioner that only a portion of said shipment
" is infested or infected Wléh a'pest, or that there is reasonable
‘cause to presume believe that only a portlon of said shipment
may be so mfested or mfected then only such portlon of said
i shlpment may be destroyed or, retu;'ned to orlgm or treated
‘o’ processed as hereinbeforé provided,
. Comment. 'The word ‘! believe’” is subshtuted for, “presume” in Sec-
tion 124 to reflect the obvious meamng of the section and to eliminate
the improper .use of the word presume ”” No presumptlon is involved
in the determmatlon referred toin Sectlon 124, _

Secﬂon 152 (amended) - . 3 ' ‘ !
8eo. 4 Sectlon 152 of the Agnc‘ultural Code is amended
e to read
L. ) All ‘plants mthi‘n a citrus whité' fly district which are
" infested with ¢itrus white fly or eggs, Iar‘vae or p &e thereof,
ot ‘which- there’is: réasonable canse to- prégume Belfove inay be
infested: with citrds ‘white fly, are deelared a public ndisarice.
' 'The’ éxistenice of ‘any known host plant of ¢itius white fly
" within the Houndatries of the district shall be deemed teason-
" able cause to presu!ﬁe beheve sald h0st plant to ‘be’ mfested
'w1th citrus white fly. -~
Comment.’ The word ““believe’ is subsf ituted for * presume” in See-
tion 152 to refléct the obvious mepnmg the section and to eliminate
the improper use of the word * presume " No presumptlon is mvoIved
in the determination referred to in Sectlon 152 ey B

Section'160.97 (o7nended)” - - S

t Sec. 5. Sectlon 160 97 of the Agricultural dode is amended
0 read: -

' 160. 97 “Any person suft’erlng loss or damage resultmg from
the use or apphcatlon by othetg of an. pestlclde, or of any
5substance, method or devlce for pesticidal purﬁoses or for the
a plirpose of preventmg, destroymg, repellmg, nntlgatmg or cor-
rectmg any disorder of pIants or for the purpose of inhibit-
" ing, regulating, stimulating’ or othermse altering plant growth
by direct application to plants must, wﬂ:hm sixty (60) days
‘from the time that the occurrence of such loss or damage be-
came known to him, or in “the evént 'a growing crop is alleged
to have béen damaged prior to the time fifty percent (50%)
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of said erop shall have been harvested, provided, such loss or
damage was known, file with the county commissioner of the
county in which the loss or damage, or some part thereof, is
alleged to have occurred, a verified report of loss setting forth
so far as known to the claimant the following: name and ad-
dress of claimant, type, kind and location of property allegedly
injured or damaged, date the alleged injury or damage oc-
curred, name of pest control operator allegedly responsible for
such loss or damage, and name of the owner or occupant of the
property for whom such pest control operator was rendering
labor or services.

The filing of such report or the failure to file such report
need not be alleged in any complaint which might be filed,
and the failure to file the report as herein provided for shall
not be a bar to the maintenance of a civil action for the re-
covery of damages for such loss or damage.

Proof of the The failure to file the report herein required
shall ereate a zebuttable presumption is e¢vidence that no such
loss or damage occurred.

‘‘Pesticide’’ means any economic poison as defined in Sec-
tion 1061 of this code.

Comment. A presumption is not an appropriate method of accom-
plishing the purpose of the third paragraph of Section 160.97. Under
the Evidence Code, the only effect of a rebuttable presumption is to
shift either the burden of proof or the burden of producing evidence.
See Evidence Code Sections 601, 604, and 606 and the Comments
thereto. Since the person required to file the report under Section
160.97 already has the burden of proof and the burden of producing
evidence, the third paragraph of that section ean have ne effect.

Prior to the enactment of the Evidence Code, the presumption that
.arose upon proof of failure to file the report was itself evidence that
no loss or damage oecurred. This resulted from the former rule that a
presumption was evidence that had to be weighed against conflicting
evidence. Smellie v. Southern Pac. Co., 212 Cal. 540, 299 Pac. 529
(1931). Section 600 of the Evidence Code abolished this rule. Hence,
Section 160.97 has been revised to restore the substantive effect that it
had before the Evidence Code was enacted.

Section 332.3 (amended)
SEc. 6. Section 332.3 of the Agricultural Code is amended
to read:

332.3. In all suits at law or in equity, when the title to any
animal is involved, proof of the brand or brand and marks of
the animal shall be prima faeie evidenee establishes a rebul-
table presumption that the owner of the brand or brand and
mark was the owner of the animal at all times during which
the brand or brand and mark was duly recorded as provided
in this code. This presumption is a presumption affecting the
burden of proof.

The right of any person to use such brand or brand and
mark may be established by a certified copy of the brand rec-
ords on file in the Burean of Livestock Identification.
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Comment. Under Evidence Code Section 606, the effect of a pre-
sumption affecting the burden of proof is ‘‘to impose upon the party
against whom it operates the burden of proof as to the nonexistence of
the presumed fact.”’

Classifying this presumption as a presumption affecting the burden
of proof makes it clear that this presumption prevails over the pre-
sumption affecting only the burden of producing evidence provided by
Evidence Code Section 637: ‘‘The things which a person possesses are
presumed to be owned by him.”’

Section 340.4 (amended)
Sec. 7. Section 340.4 of the Agricultural Code is amended
to read:

340.4. Peossession Proof of possession or ownership of cat-
tle with an unrecorded, forfeited, or canceled brand i¢ priraa
faeie evidenee establishes a rebuillable presumpiion that the
person in possession or the owner of the cattle has branded
“them with such brand. This presumptwn isa presumptwn af-
fecting the burden of proof.

Comment. Agricultural Code Section 340.1 provides that it is un-
lawful to mse an unrecorded, forfeited, or canceled brand. Section 340.4
is designed ‘to further the pubhc pollcy against the use of such brands
by making it unlawful for a person to own or possess cattle with an
unlawful brand unless he can establish that he was not the.ane.whe
branded the cattle.. :

e offense under Sections 340.1 and 340.4 is analogous to. the provi-
sion of the Dangerous Weapons’ Control Law {(Penal . Code Section
12091) that makes possession of a firearm whose identification marks
have been tampered with presumptive evidence that the tampering was
done by the possessor. In a cmmmal action, Penal Code Section 12091
requires. the possessor to raise a reasonable doubt as to. whether he
tampered with the identification marks. People v. Scott, 24 Cal.2d 774,
151 P.2d 517 (1944). See Evidence Code Section 607 and the Comment
thereto. Under the Evidence Code, as under the previously existing law,
Penal Copde Section 12091 has the effect of making it a matter of de-
fense Sor the person in possession of the firearm to show that he is not
the one who tampered with the identification marks. Agricultural Code
Seetion 340.4, as amended, has the same effect. EvipEnce Cope § 606
(‘““The effect of a presumption affecting the burden of proof is to im-

ose upon the party against whom it operates the burden of proof as to
fhe nonexistence of the presumed fact.’”).

When Section 340.4 applies in a criminal case, the defendant can
estdblish his defense by metely raising a reasonable doubt as to whether
he was the ] person who used the unlawful brand on the cattle owned or
possessed by him. See Evidence Code Section 607 and the Comment
thereto. In a civil case, the defendant would have to establish his de-
fense by a preponderance of the evidence. See Evidence Code Section
115.
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Section 438 (amended)

Sec. 8. Section 438 of the Agricultural Code is amended
to read:
438. The director is authorized to make any and all neces-
sary investigations relative to reported violations of this divi-
sion, as provided by Article 2 (commencing with Section
11180) of Chapter 2 of Part 1 of Division 3 of Title 2 of
the Government Code. Gopies of records; audits and reports of
..Comment. The second sentence of Section 438 has been deleted
becanse- it is unnecessary. The Government Cade article referred to
guthorigzes the:director to conduct investigative hearings. The deleted
sentenee merely authorizes the admission of departmental .records in
such hearings. The sentence is unnecessary for this purpose:since the
_governmegt-' Code -does not limit the admission of evidenee in j;g}yest.iga-
ive hearings. The authority to introduce such records i administrative
hearings is adequately stated in Government Code Section 11513 and
is unaffected by the amendment of this section, ‘ :
Secfion 651 (amended) o
. SEc. 9. Section 651 of the Agricultural Code is amehded
o, toread: _ Lo o o
ST 6810 As ‘used id this division, ‘‘imitation milk produet”
" " meéans any sibstance, mixture or compound, other than milk
' of milk produets, intended for human food, made in imitation
¢ =" " of milk or any milk prodiict. Proof that any fat or oil other
2" than milk 'fat has been combined with any milk product and
' -'that the resulting substance, mixture, or compound has the qut-
~ ward appkarance and semblance in taste and' otherwise of 4
milk ‘product and is sold for use withput further processing
 ghall be pritne £acie proof establishes a rebutiable presumption
‘that such substance, mixture, or compbund is'an ‘imitation
“milk product.’’ This presumption is @ presumplion affécting
.the burden of proof, but it does not gpply in @ criminal action.
This seetiori shall not apply to any substance, mixtire, or com-
‘pound in'which the presence of oil or fat other than milk fat
. is expressly permitted and provided for in this divigion. . :
. Comment. Under Evidence Code Section 606, the effect of a pre-
sumption affecting the burden of proof is ‘‘to iinpose upon the party
against whom it operates the burden of proof as to the nonexistence of
the presumed fact.)”” - ,
Sedfion 695 (dmended) ' -
Sec. 10. Section 695 of the Agricultural Code is amended
to read:
695. The Proof of the use of any container, cabinet or other

dairy equipment by any person other than the person, or asso-
ciation whose name, mark, or device shall be upon the same,
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and other than the members of any association registering the
same, without the written consent provided for in Section 690,
or of the possession by any junk dealer or dealer in second-
hand articles of any such containers, cabinets or other dairy
equipment, the description of the name, mark or device of
which has been so filed and published as aforesaid is presump-
tive evidenee establishes a rebuttable presumpilion of unlawful
use of or traffie in such containers, cabinets or other dairy
equipment, This presumpiion is a presumptwn aﬁ'ectmg the
burden of proof.

Comment. Section 695 is a part of a comprehensive statute designed
to regulate the use of containers and: other dairy equipment marked
with a registered brand. In substanece, the statute requires that any
person who finds or receives such equipment must return: it to: the:
owner within seven days (Seetion 692) and prohibits use or. sale of
such. eqmpment by any person other than the .owner - without' the:
owner’s written. permission’ (Section’ 693). Section. 695 facilitates .proof
of a violation of the statute by creating.a ‘Ppresamption . that operates:
to place;on the person who uses: such container or-equipment.or upon:
the: junk dealer or secondhand dealer in possession ‘ofi siich - containen-
or equipment the burden of proving that his use or possession .is'not
unlawful. See EvibENcE CopE § 606 (‘‘The effect of a pfesu ption
affecting the burden of proof is to impose on the party agai H#hom
;t dp,e’rates the burden of proof ad to the nonexistence of the prelumed

act.’’). i

- Wheni Section 695 applies’in a erimimal action, the defendant can
establish his defense by merely raising a- reasonable doubt- ‘g8 to the
unlawfulnéss of his possession or use. See Evidenece Code Seétion 607
and: the Commeni thereto. In a civil case, the defendant would have to
establish' that his possession or use was lawful by a prepon&erance of
the ev1dence See Evidence Code Sectlon 115

Sechon 746, 4 (amended) .
See. 11. Section 7 46 4 of the Agncultural Code is amended
to read:

7464. (a) All handlers, mcludmg producex-h&ndlers, shall
keep complete and accurate records of al]l milk fat. which they
purchase, or possession or control of which they scquire from

- producers. in the farm of unprocessed- milk, eream, or in any
-other unprocessed form. Producer-handlers shall:jn¢lude their
own production.in such records. They. shall also keep com-
plete and acenrate records of all :milk fat utilized by them for
‘processing.; Such records shall be in smeh form snd contain
. +guch information, relevant to the purposes.of this ehapter, as
the director may, by order or regulation, prescribe, shall be
preserved for a period of two -(2) yesrs, and shall be open to
.. inspection at any time on the request of the director. The di-
. rector may, by rule, order, or regulation, require every such
handler and producer-handler to file with him returns on forms
to be preseribed and furnished by him, giving the informa-
tion, or any part thereof, of which said first handlers are re-
quired to keep records, as aforesaid.
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(b) In the case of any failure of any handler or producer-
handler to make adequate returns, when required, the director
shall estimate the amount of delinquency from the records of
the department, or from such other source or sources of infor-
mation as may be available, and in any action by the director
to recover fees hereunder, a certificate of the director showing
the amount determined by it to be required to be paid by the
person required to pay the fees shall be 4 prima facie evidence
of the fact of delinquency of the amount due. The presump-
tion established by this subdivision is a presumpiion aﬁectmg
the burden of proof.

Comment. Subdivision (b) of Section 746 not only provides an
exception to the hearsay rule but also creates a presumption. EVIDENCE
CopE § 602 (‘A statute providing that a fact or group of facts is
prima facie evidence of another fact establishes a rebuttable presump-
tion.”’). Since the presumption is a presumption affécting the burden
of proof, the person who claims that the amount estimated by the direc-
tor is-not correct has the burden of proving thé correct amount.
Evmence Cope § 606 (‘‘The effect of a presumption affecting the bur-
den of proof is to impose upon the party against whom it operates the
burden of proof as to the nonexistence of the presumed fact.”’).

Section 751 (amended)

SEc. 12. Section 751 of the Agricultural Code is amended
to read:

751. (a) The director may investigate and certify to ship-
pers or other financially interested parties the analysis, classi-
fication, grade, quality or condition of fruit, vegetable or other
agricultural products, either raw or processed, mnder such

.- rules and regulations as-he may prmnbe, :nelnding the pay-

ment of reasonable fees. :
(b) Every certificate relating to the analys1 clasmﬁcatlon,
condition, grade or quality of agricultural pro&tf'éts either raw
or processed and every duly certified eopy of such certificate,
shall be received in all eourts of the State of Culifornis as 15
pnma facie evidenee of the truth of theé statéments therein
contained, if duly issued either:
(1) By the director under authority of this code; or
(2) In cooperation between federal and state agencies, au-

 thorities, or organizations under authority ¢f an aét of Con-
- gress and an act of the Legislature of any state; or

~ (8) Under authority of a federal statute.
" (¢) The presumption established by subdivision (b ) 18 a pre-

: ‘sumptwn affecting the burden of proof, but it does not apply

i’ a eriminal action.

(d) Any certificate issued by the state under the provisions
of this chapter or by any person shall truly state the grade,
quality and condition of the product or products certified, and
a true copy of any such certificate shall: be furnished to the
direetor or to the commissioner of the county where the ship-
ment originated, on demand made in writing.
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(e) Nothing in this chapter applies to any investigation
made or any certificate issued by any person, firm or corpora-
tion in respect to canned or dried fruit shipped, packed or
stored by it or to any investigation made or any certificate
issued by any bona fide chamber of commerece, board of trade
or other bona fide nonprofit association of producers or mer-
chants in respect to canned or dried fruit sold, shipped, packed
or stored by any of its members or other persons for whom it
may make any such inspection or issue any such certificate.

(f) The director is authorized to cooperate with the United
States Department of Agriculture in carrying out the provi-
sions of this chapter.

Comment. Subdivision (b) of Section 751 not omly provides an
exception to the hearsay rule and the best evidence rule but also creates
a presumption. Evipence Copk § 602 (‘A statute providing that a fact
or group of facts is prima facie evidence of another fact establishes a
rebuttable presumption.’’). Subdivision (c¢) classifies the presumption
established by subdivision (b) as one affecting the burden of proof.
Under Evidence Code Section 606, the effect of a presumption affecting
the burdeén of proof is ‘‘to impose upon the party against whom it

per?}es the burden of proof as to the nonexistence of the presumed
fact.

The words ‘‘shall be received in all courts of the State of Cahforma”
have been deleted as unnecessary.

Section 763.5 (amended)
Sec. 13. Section 763.5 of the Agncultural Code’ls amended

to read :

- 763.5. Each load of tomatoes offered for dehvéry by a
grower to a canner in accordance with the terms of a contract
between them ghall be given such inspection as may be required
without undue delay and within a reasonable time after such
load arrives at the cannery or other point specified for such
inspection.

Any load of tomstoes so offered for inspection and delivery
that is rendered unsuitable for canning purposes as a direct
result of unwarranted delay in inspeetion, willfully or negli-
gently caused or permitted by the canner, shall be:paid for
by the canner at the full price agreed upon for tomatoes suit-
able for canning purposes and on the basis that.such tomatoes
were of the grade, quality, and condition stipulated in the
contract. If no price is stipulated in' the contract, payment
shall be made by the canner to the grower on the basm of the
then prevailing market price for tomatoes of thé grade, qual-
ity and condition specified in the contract.

In addition to any other remedy, the grower so offering for
inspection and delivery any load of tomatoes who has ineurred
any added handling costs as a direct result of the unwarranted
delay in inspection and delivery, willfully or negligently
caused or permitted by a canner, may recover the amount
of such added handling costs by an action at law against such
canner.
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A delay in such inspection and acceptance for delivery for
a period of six hours or more after a load of tomatoes is offered
for inspection and delivery in accordance with the terms of a
contract between the grower and the canner shall be prima
faete evidenee that sueh delay was is presumed to be unwar-
ranted and caused by wilfulness or negligence on the part of
the canner; p&-ewded— however; that but during 15 24-hour
peak penods in any tomato cannmg season ; delay in saeh i -

. .Speetion
. evidenee thét such deley was eaused b¥ willfulness or negli-
genee on the part of the eanner this presumption does not ap-
ply unless such’ delay covered a period of more than 12 hours.
. Such peak periods shall be the periods of maximum delivery
as shown by the' records of the canner and shall be Qemgnated
by the canners for each cannery or other spemﬁed mspectlon
‘point promptly after the close of each tomato canning season
)Y posting a notice of the peak periods for each .cannery or'
" inspection point in"a conspicuou(s place at such .eannery or
“ingpection point,’ The' presumption established by thzs para-
o gmph #a presuﬂip?wn affecting the burdén of proof N
' grower shall have any rights undey this. section, unless he‘
éha]freglster déich load of tomatoes with thé canher at the tlme.f
, he offers such Joad for mspectlon and delivery, Such registra-
“'tion whall be made by obtathifig’ from the canper a certificate,
which such canner is hereby reqtired’to’' furnish, stating the
time of arrival of the load at the cannezy QR m.her specified”
ingpection point. - Sane
Commenf The presumptmn created by the fourth paragraph of
Section . 763.5 -is- & presymption. affecting rthe burden of proof. As a
resnly .when the grower; establishes that.a load- of tomatoes was rendered
qnsuxta.ble for canning: purposes because.it was notrinspected within the
speelﬁed in the. spction, the eanner -has:the burden. of proof to
egt,abjmh tlrb the delay.was.net willfully.or. negligently cansed or per-
mitted by him. Evioence Cope § 606 (‘‘The effect of a.presumption
affecting the burden of proof is to:impose upon, the party against whom
it op;q’rates the burden of: p;oof as to the nopemtence of the presumed
faet.””). . -
Secllon 768 (amended) ' B b "
" Sme. 14, Sectmn 768. of the Agncul’tu,ral Code is-amended
oo toxead
768, "The mspectmn c.ertlﬁcate 1ssued pursua.nt to the provi-
., sions of thig chapter shell be is prima facie ewdeme of the
S percen age of defec %ts accordmg to the definition of such de-
feots & deﬁned m his cha,pter The presumptum established
. by this sectwn zs a presumptwn aﬁectmg the burden of proof,
But it does not ‘apply in, a criminal action.

. Co;qt_nent .Séetion 768 not.only provides an exception to the hearsay
ryle hyt:; also creates g presumptlon, Eymence Cope § 602. (“‘A statute
p roviding that a fact or. .gronp of facts.is prima.facie evidence of an-

er fact establishes a rebuttable: presumption. ”) Under Evidence
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Code Section 606, the effect of a presumption affecting the burden of
proof is ‘‘to impose upon the party against whom it operates the burden
of proof as to the nonexistence of the presumed faet.”’

Section 772 (amended)

Sec. 15. Section 772 of the Agricultural Code is amended

to read: i

- T72. The certificates provided for in this chapter shall be

are prima facie evidence before any eoust in this State of the

true average soluble solids test of all the grapes in the lot or

load under consideration. The presumption established by this

section is a presumption affecting the burden of proof, but zt

does not apply in a cmmmal action. : ‘

Commenf Section 772 not only provides an exceptxon to the hea;:say;
rule but also creates a presumption, Eviognce CopE § 602 (‘A statute.
prov:dmg that a fact or group of facts is prima facie evidence. qf an-
othet fact establishes a rebuttable presumption.’’). Under Evu}ence,
Code Section 606, the effect of a presumption affectmg the{ burden, of;
proof is ‘‘to impose upon the party against whom it operates the burden'
of proof s to the nonexistence of the presumed fact.””, .

“The ‘phrase ‘‘before any court in this State’ has been deleted as
utnecessary.

Section 782 (amended) C e e

SEc. 16. Section 782 of the Agrlcultural Code is amended
to read: m s

. 7182, _The director and the commissioners of each county of
the state, their deputies and inspectors, under the supervision
_ .. and control of the director shall enforce this chapter. The
" refusal of .any officer authorized under this chapter to carry
~ out the 'orders and directions of the director in the enforee-
~ mhent of this chapter is neglect of duty, .
‘The director by regulatlon may prescribe methods of select-
uig samples of lots or containers ofpfrults, nuts anq yegetables
" on a basis of size or other specific classification, which shall be
o reasonably calculated to produce by such samphng fair repre-
. séntations of the entire lots or containers sampled ; establish
~ and issue’ official color charts dej icting the color ‘standards
and requirements established in. tgm ch; pter and make such
.- other rules and regulatlons as ‘are reason.ably necessary to
.. Securé uniformity in the enforcement of this chapter. . |
" CAny sample taken under the provisions of ‘this . chapter
shell be is prima facie evidence; in any. eourd in +his State;
of the true conditions of the entn'e lot in the eXammatlon
of which said sample was taken. The presumption established
by this paragraph is a presumption affecting the burden of
- _.proof.
. A written notice of violation, issued by a duly qualified
"' representative of the director or by cominissioners, their depu-
ties and inspectors holding valid standardlzatlon certificates
. of eligibility as enforcing officers of this chapter, statmg that
a certam ot of produce is in violation of the provisions of
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this chapter and based upon the examination of such sample,
ghall be 73 prima facie evidence; in an¥ eourt im this State;
of the true condition of the entire lot. The presumption estab-
lished by this paragraph is o presumption affecting the burden
of proof, but it does not apply in a criminal action.

Comment. The third paragraph of Section 782 creates a presump-
tion. EvipENCE CobE § 602 (‘‘A statute providing that a fact or group
of facts is prima facie evidence of another fact establishes a rebuttable
presumption.’’). The presumption arises when it is established that the
sample was taken according to the method prescribed by regulation.
Since the presumption is one that affects the burden of proof, it places
on the person claiming that the sample is not representative of the
entire lot the burden of proving that to be a fact. EvipeNcE CopE
§ 606 (‘“The effect of a presumption affecting the burden of proof is
to impose upon the party against whom it operates the burden of proof
as to the nonexistence of the presumed faect.’’). Concerning the effect
of this presumption in a eriminal action, see Evidence Code Section 607
and the Comment thereto.

The last paragraph of Section 782 not only provides an exception to
the hearsay rule but also creates a presumption. See Evidence Code
Section 602. The presumption is a presumption affecting the burden of
proof. See Evidence Code Section 606.

The phrase ‘‘in any court in this State’’ has been deleted as unneces-
S8ry. :

Section 796 (amended)

Sec. 17. Section 796 of the Agricultural Code is amended
to read:

796. Grapefruit shall be (1) mature, (2) free from serious
decay, (3) free from serious damage by freezing or drying
due to any cause, (4) free from serious injury due to any
cause, (5) free from serious scars, including those caused by
insects, (6) free from serious scale, (7) free from serious dirt,
smudge stain, sooty mold, rot residues or other foreign mate-
rial, (8) free from serious staining, (9) free from serious
greenish or brownish rind oil spots,. (10) free from serious
spotting or pitting, (11) free from serious roughness, (12)
free from serious aging, (13) free from serious softness, (14)
free from serious sunburn, (15) free from serious sheepnose.

The following standards shall be applied in determining
whether or not grapefruit meet the requirements of this sec-
tion :

(1) Grapefruit are not mature unless (a) at the time of
picking and at all times thereafter the juice contains soluble
solids, as determined by a Brix scale hydrometer, equal to or
in excess of five and one-half parts to every part of acid con-
tained in the juice (the acidity of the juice to be calculated
as citrie acid without water of erystallization), except that in
view of differences in climatic conditions prevailing in the
desert areas, which result in the grapefruit grown in those
areas having, at maturity, a higher percentage of soluble
solids to acid than the mature grapefruit grown in other
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areas of the state, grapefruit produced in the desert areas are
considered mature if at the time of picking and at all times
thereafter the juice contains soluble solids, as determined by
a Brix scale hydrometer, equal to or in excess of six parts
to every part of acid contained in the juice (the acidity of
the juice to be calculated as citric acid without water of erys-
tallization), and (b) 90 percent or more of the grapefruit,
by count, at time of picking and at all timés thereafter have
attained, on at least two-thirds of the fruit surface, at least

-a minimum characteristic yellow or grapefruit color, as in-

dicated by Color Plate No. 19 L3 in ‘‘Dictionary of Color,”’
Maerz & Paul first edition 1930. Grapefruit produced outside
of this state under climatic conditions similar to those pre-
vailing in the desert areas and offered for sale in this state
shall meet the same maturity standard as that prescribed for
grapefruit produced in desert areas. The geographical boun-
daries of the desert areas of the State of California shall be
defined as Imperial County, the portions of Riverside and
San Diego Counties located east:-of a line extending north
and south through White Water, and that portion of San
Bernardino County located east of the 115 meridian.

(2) Decay is serious if any part of the grapefruit is affected
with decay.

(3) Damage by freezing or drying due to any cause is
serious if 20 percent or more of the pulp or edible portion
of the grapefruit shows evidence of drying or a mushy condi-
tion; and damage by freezing or drying due to any cause is
very serious if 40 percent or more of the pulp or edible por-
tion of the grapefruit shows evidence of drying or a mushy
eondition. Evidence of damage shall be determined by as
many cuts of each individual grapefruit as are necessary.

- (4) Injury due to any cause is serious if the skin: (rind) is
broken and the injury is not healed.

(5) Sears, including those caused by insects, are serious if
they are dark or rough, or deep and if they aggregate 25 per-
cent or more of the fruit surface.

(6) Secale is serious if 50 percent or more of the fruit surface
shows seale infestation in-excess of 50 scales per square inch.

(7) Dirt, smudge stain, sooty mold, rot residues, or other for-
eign material are serious if an aggregate area of 25 percent or

- more of the fruit surface is affected.

(8) Staining of the skin (rind) is serious if 50 percent or
more of the fruit surface is affected with a pronounced dis-
coloration.

(9) Oreenish or brownish rind oil spots are serious if they
cover an aggregate area of 25 percent or more of the fruit sur-
face.

(10) Spotting or pitting is serious if the spots or pits are
sunken and cover an aggregate area of 10 percent or more of
the fruit surface.

(11) Roughness is serious if 90 percent or more of the fruit
surface is rough and coarse, or lumpy.
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(12) Aging is serious if one-third or more of the surface of
the grapefruit is dried and bhard.

(13) Softness is serious if the grapefruit is flabby.

(14) Sunburn is serious if it causes decided flattening of the
fruit and drying and discoloration of the skin (rind) affect-
ing more than one-third of the fruit surface.

(15) Sheepnose is serious if the stem end of the grapefruit
protrudes decidedly.

The compliance or noncompliance with the standards for
grapefruit preseribed in this chapter, except as to maturity,
inay be determined from a. representatlve sample taken as fol-

oOwWS:

(a) When in containers the sample shall consmt o.t‘ not less
than 10 percent; by count, of .the grapefmit in eack of the con-
tainers selected as the sample ‘

- "(b) When in bulk the sample shall reonsnst of not. }ess than
100 grapefruit, exceps that where the total number of grape-
" fruit‘in the bulk lot is'less than 1,000 grapefruit a representa-

tive sample shall sonsist of 10 percent.of the grapefruit.
- Bach individual grapefruit may be exsmined for one or all
of the defeets, éxcept as to maturity, but onlyjone defect shall

. be counted or sdored against any individual grapefruit.
The official sample for testing for matunty Iot *@apefrmt
- gshall consist: bf not less than 3D grapefiuit;

-~ Any such, samplé so-taken shell eonsbivaté ix pnmﬁ facie evi-
denee of the chafacter of the entiré lot from: whieh puch sam-
- ple was taken ; espmdedm%edﬁe&rmoithiseeée The
‘presumpiion: estabhshed by t}ms pamgraph 19 d pﬂesumptwn af-
fecting the birden of proof. :

i Tolerarces to be.applied to certam of the 'foregomg standards
.:are hereby establiShed. The grapefruit in ‘any:one container or
~bulk/lot hall be deemed as a whole to-nieetthie reqhirements of
Standards Numbers'2,'4,.5, 6, 7, 8, 9, 10,11, 12, 18, 14 and 15

- r'of this, section go ]iong as not over 10 percent, by count, of the
¢ individual grapeffuit in $uch container or bulk ~10$\t.re below
said standards, and so lofig as not over. 5 percent,;:by count,
thereof are below any:-one of &did standards: The grapefruit in
.. any one container ér bulk lot shall be deemed, as:a ‘whole, to
% - meet the requirements:of ‘Standard Namber 8 ¢f this section so
long as not_more than 15 péreent; by count; of the-ipdividual
grapefruit in such contaifier-or -biikk 1ot are seriously. damaged
by freezing or:drying due to any ause; but not to exceed one-
third of this tolerance:shall ‘be ‘allowed: for very ;enqus dam-

age by freezing or drying due to any cause. . i
Comment. The next 3 last paragraph of Section 796 ereates a pre-
suniption. EvioenNoE Cope § 602 (A statute providing that a fact or
group of facts is prima facie evidence of another fact establishes a
rebuttable- presumption.’’). The presuinption arists when it is estab-
lishéd that the sample was taken ‘adeording to ‘the’ method preseribed
in the section. Since the presumption is one that affects the 'burden of
proof, it places on the person ¢laiming that the sample is not repre-
sentative of the entire lot the burden of proving that to be a fact.
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EvibENCE Copk § 606 (‘‘The effect of a presumption affecting the bur-
den of proof is to impose upon the party against whom it operates the
burden of proof as to the nonexistence of the presumed fact.’”’). Con-
cerning the effect of this presumption in a criminal action, see Evidence
Code Section 607 and the Comment thereto.

. The phrase ‘‘as provided in Section 782 of this code’’ has been
deleted as unnecessary.
Section 841 (amended)

~ 8Ec. 18. Section 841 of the Agricultural Code is amended
to read:

841, The director and the commlss,loners of each county of
“the state, their deputies and inspectors, under the supervision
and control of the director shall enforce this chapter. The reé-
i, .. fusal of any officer authorized under this chapter to carry out

the orders and directions of the director in the: enforeement of
thls chapter is neglect of duty. ~
: .. .The director by regulation may prescnbe methods of select-
S mg samples of lots or containers of honey, which shall be rea-

., ..+, senably eal¢ulated to produce by such sampling fair representa-
e J:mns of the.entire lots.or containers sampled; establish and

n - issue offieial color charts.depi¢ting the color standards and re-

L quirements: established in this ehapter; .and make such other

v - yales:and regujations.as are reasonably mecessary to secure uni-

fnmmty inthe.enforcement of this chapter.

+Any sample taken under the provisions of this chapter shall

bempnma;ﬁame evidence ; in any eourt in this sate; of the

feue, condition. of : the- entlre lot in theé-examination of which

pald samplewasrtaken. The presumption established: by this par-
vt agreph1s.a presumption affecting the burden of proaf.

Comment. The last paragraph of Section 841 areates a4 presumption.
Evmnucm(}opn,.§ 602 . (‘A statute providing. that a:faet or.greupy of
facts is ;prima facie evidence. of anothser fact establishes a rebmttable
presumption.’’),: The  presumption .arises when ‘it ‘is: establishéd: that
the saniple was taken.in aceordance with the methods prescribed . by
regulation. Since: the presumption is one that affects the burden of
proaf, it. places. op the pevson ¢laiming. that the sample is not repre.
sentative of the entire lok the burden of proving that to be a fact.
EVmENOE Gonn§ 606 (“‘The.effect of a presumption affecting the. bur-
den of proof is to impose upon the party against.whem its: operates the
burden of proof as to the nonexistence of the presumed fact..’). Con-
cerning the effect of this presumption in a criminal‘action, seé’ iderice
€ode’ Hettion 1607 and ‘the ‘Comment thereto,' +~

The phrase “m any court in thls State’’ has been deleted as unneces-
sarya

Sec;hon 892.5 (qmendec!) .
< SEC:-19. -Bection 892.5 of the Agneultural Code i is amended
: to read:

892.5. Tlie d1rector may mvestlgate and certlfy to shippers
or other financially interested parties the grade, quality and
condition of barley. Said certificates shall be based upon the
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United States standards for barley and skalt be are prima facie
evidence of the truth of the statements contained therein. The
presumption established by this section is a presumption affect-
ing the burden of proof, but it does not apply in a criminal ac-
tion.

Comment. Section 892.5 not only provides an exception to the hear-
say rule but also creates a presumption. EvipEnce Cope § 602 (‘A
statute providing that a fact or group of facts is prima facie evidence
of another fact establishes a rebuttable presumption.’’). Under Evi-
dence Code Section 606, the effect of a presumption affecting the bur-
den of proof is ‘‘to impose upon the party against whom it operates
the burden of proof as to the nonexistence of the presumed fact.”’

Section 893 (amended)

Sec. 20. Section 893 of the Agricultural Code is amended
to read:

893. The director shall inspect and grade upon request and
certify to any interested party the quality and condition of
any field crop or other agricultural product under such rules
and regulations as he may prescribe. Certificates issued by au-
thorized agents of the director shall be received in the eourts in
the state a8 are prima facie evidence of the truth of the state-
ments therein contained.. The presumption esiablished by this
section is a presumptm affecting the durden of proof, but ¢
does not apply in a oriminal action. Such inspeetion shall not
be made or such eertificatés issued by any. person not specifi-
cally authorized by the direetor in referenee to any field erop
produet for which state standards have been established. Any
person so authorized shall comply with the rules and regula-
tions issued by the dlrector relatlve to the certlﬁeatlon of ﬁeld
crop produects.

Comment. Section 893 not only provides an exeeptlon to the hearsay
rule but also creates a presumption. EvipEnce Cope § 602 (‘‘A statute
providing that a faet or group of facts is prima facie evidence of
atiother fact establishes a rebuttable presumption.’’). Under Bvidence
Code Seetion 606, the effect of a presumptlon affecting the burden of
proof is ‘“to impose upon the party against whom it operates the burden
of proof as to the nonexistence of the presumed fa

The phrase ‘‘shall be received in the courts in “the State”’ has been
deleted as unnecessary.

Section 920 (amended)-

Sec. 21. Section 920 of the Agrlcultural Code ‘18
amended to read:

920. (a) Any sample taken by an enforcement officer in
accordance with rules and regulations promulgated under
the prov1s10ns of this article for the taking of dfficial samples
shall be s prima facie evidence; in an¥ eourt inm this State;
of the true condition of the entire lot from which the sample
was taken. The presumption established by this subdivision is
a presumption affecting the burden of proof.
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(b) A written report issued by the State Seed Laboratory
showing the analysis of any such sample shallt be is prima
facie evidence ; in any eourt in this State; of the true analysis
of the entire lot from which the sample was taken. The pre-
sumption established by this subdivision is a presumption
affecting the burden of proof, but it does not apply i a
criminal action.

Comment. Subdivision (a) of Section 920 creates a presumption.
Evmence Cobe § 602 (‘‘A statute providing that a fact or group of
facts is prima facie evidence of another fact establishes a rebuttable
presumption.”’’). The presumption arises when it is established that
the sample was taken in accordance with the method prescribed by the
rules and regulations. Since the presumption is one that affects the
burden of proof, it places on the person claiming that the sample is
not representative of the entire lot the burden of proving that to be a
fact. EvipENcE CoDE § 606 (‘‘The effect of a presumption affecting the
burden of proof is to impose upon the party against whom it operates
the burden of proof as to the nonexistence of the presumed fact.’’).
Concerning the effect of this presumption in a criminal action, see
Evidence Code Section 607 and the Comment thereto.

Subdivision (b) not only provides an exception to the hearsay rule
but also creates a presumption. See Evidence Code Section 602. The
presumption is a presumption affecting the burden of proof. See Evi-
dence Code Section 606.

The phrase ‘‘in any court in this State’’ has been deleted as unneces-

. sary.

Section 1040 (amended)

Sec. 22. Section 1040 of the Agricultural Code is amended
to read:

1040. In any aetion; eivil or eriminal; in any eourt in this
State; & A certificate of the director stating the results of any
analysus purported to have been made under the provisions of
this act, shel! be s prima facie evidence of the fact that the
sample or samples mentioned in said analysis or certificate
were properly analyzed; that such samples were taken as
herein provided; that the substances analyzed contained the
component parts stated in such certificate and analysis; and
that the samples were taken from the lots, parcels or packages
mentioned in said certificate. The presumption established by
this section is a presumption affecting the burden of proof,
but it does not apply in a eriminal action.

Comment. Section 1040 not only provides an exception to the hear-
say rule but also creates a presumption. EvipENcE CopE § 602 (‘A
statute providing that a fact or group of facts is prima facie evidence
of another fact establishes a rebuttable presumption.”’). Under Evi-
dence Code Section 606, the effect of a presumption affecting the burden
of proof is ‘‘to impose upon the party against whom it operates the
burden of proof as to the nonexistence of the presumed fact.”’

Although the certificate is admissible in a eriminal action, no pre-
sumptive effect is given to it in a criminal action. This gives a reason-
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able construction to the clause ‘‘in any action, civil or eriminal, in any
court in this State’’ which formerly appeared in the section.

Section 1105 (repealed)

SEc. 23. Section 1105 of the Agricultural Code is repealed.

Comment. Section 1105 is unnecessary in light of Agricultural Code
Section 18. See Section 18 and the Comment thereto. Compare 21 Ors.
Car. Arry. GEN. 171 (1953) (concerning Section 1105) with 17 OPS
CAL ‘Arry. GEN. 154 (1951) (concerning Section 18).

Sechon 1106 1 (amended) o
Smc. 24, Section 1106. 1 of the Agricultural Code - is
. - amended to read:
1106.1. - The director, by regulatxon, ghall prescribe methods
of selecting samples of lots or containers of eggs which shall
be reasonably ecalculated to produce by such sampling fair
representationis of the -entire lots or containers sampled
... Any sample taken hereunder shall be is prima faeie evidence ;
|in eny eourt in $his State; of the true condition of the entireé
lot in the examination:of which said sample was -taken.. The
presumptwn established by this section is a presumptw'n aﬁact-
; ng the burden'of proof. :
Comment. Section 1106.1 creates a presumptlon EVIDENGE GODE
§ 602 (‘A statute providing that a fact or group of facts is prima f&cxe
evidence of another fact establishes a rebuttable presumption.’’).
presumption arises when it is established that the sample was taken
in accordance with the methods prescribed by regulation. Since the
presumption is one that affects the burden of proof, it places on the
{)erson claiming that the sample is not representative of the entire lot
he burden of proving that to be a fact. EvibexcE Cobe § 606 (‘‘The
effect:of a presiimption affecting the burden of ‘p¥oof is to impose upon
the paity against whom it operates the burden of proof as to the non-
existenée of the presumed fact.””). Concerning the' effect of ‘this pre-
sumption in'a eriminal action, see Ewdence Code Sectlon 607 and the
Comment thieréto.
~The phrase “in: any court in this State” has béen deleted as unneces-
sary;

Séction 1267 (umended)

- SEc. 25... Section 1267 of the Agricultural Code is amended
to read:
1267. For the purpose of enforcing the pr0v1s1ons of this
chapter the director is authorized to receive verified com-
- plaints from producers against any commission merchant,
dealer, broker, cash buyer, or agent or any person, assum-
ing or attempting to act as such, and upon receipt of such
verified complaint shall have full authority to make any and
all necessary investigations relative to the said complaint.
The director or his authorized agents are empowered to ad-
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minister oaths of verification on said complaints. He shall

have at all times free and unimpeded access to all buildings,

yards, warehouses, storage and tramsportation facilities in

which any farm products are kept, stored, handled or trans-

ported. He shall have full authority to admlmster oaths and

take testimony thereunder, to issue subpoenas requiring the
attendance of witnesses before him, together with all books,
memoranda, papers, and other documents, articles or instru-

ments; to compel the disclosure by such witnessés of all facts

known to them relative to the matters under investigation,

and all parties disobeying the orders or subpoenas of said

. director shall be guilty of contempt and shall be certified to

wthe superior court of the state for punishment for such con-

. tempt. Copien of records; audits and reperts of audits; in-

- ppeetion eertificates; ecrtified »eports; findings and ol papers
enﬁlemtheaﬁeeeﬂhedu-ee%ersh&llbepmiwemdeme

. -of the matters therein eontained; and may bé admitted into

.+ gvidenee in any hearing pravided in this ehapter:
- .Commient. -The last sentence 6f Section 1267 has been deleted; it is
1ncon51swnt with subdlwsmn (&) of Sectlon 1268.2. ‘

§ect|on 1268,2 (amended)
-8EC... 26, ' Section-. 1268. 2 of the A&Pwual’tural Code is
'amended to read:
. 1268.2. (a) Oral evidence shall be taken iny on oath or
affirmation.

(b) Each party shall have these rights: To. call and examine
witnesses; to introduce exhibits; to cross-examine opposing
witnesses on any matter relevant to the issues®even though
that matter -was not covered in the direet examination; to
impeach any witness regardless of which party first called him
to testify; and to rebut the evidence against him. If re-
spondent does not testify in his own behalf he may be called
and examined as if under cross-examination. -

(e¢) The hearing need not be conducted aecording to tech-
nical rules relating to -evidence and witnesses. Any relevant
evidence shall be admitted if it is the sort of evidenee on which
respounsible persons are accustomed to rely in the conduct of
serious affairs, regardless of the existence of any common law
or statutory rule which might make improper the admission
of such evidence over objection in civil actions. The rules of
privilege shall be effective to the same extent that they are
now or hereafter may otherwise required by statute.to be reec-
ognized in eivil aetions af the hearing, and irrelevant and
unduly repetitious evidence shall be excluded. -

.- Comment. The revision of the last sentence of Section 1268.2 is
necessary because, under Division 8 (commencing with Section 900) of
the Evidence Code, the privileges applicable in some administrative
proceedings are at times different from those applicableé in civil actions.
As revised, the last sentence of Section 1268.2 conforms to the last
sentence of Government Code Section 11513 (part of the State Admin-




228 CALIFORNIA LAW REVISION COMMISSION

istrative Procedure Act) as amended by Chapter 299 of the Statutes
of 1965, the act that enacted the Evidence Code.

Section 1272 (amended)

Sec. 27. Section 1272 of the Agricultural Code is amended
to read :

1272. (a) When requested by his consignor, a commission
merchant shall before the close of the next business day fol-
lowing the sale of any farm products consigned to him trans-
mit or deliver to the owner or consignor of the farm produects
a true written report of such sale, showing the amount
sold, and the selling price. Remittance in full of the amount
realized from such sales, including all eollections, overcharges
and damages, less the agreed commission and other charges,
together with a complete account of sales, shall be made to the
consignor within 10 days after receipt of the moneys by the
commission merchant, unless otherwise agreed in writing. In
the account the names and addresses of purchasers need not be
given, except as required in Section 1271. Provided, however,
where a commission merchant has entered into a written con-
tract with two or more owners or cousignors which contract
provides that the returns for farm products sold for the aecount
of such owners or consignors shall be pooled on a definite basis
as to size and/or grade, during a certain period of time then
a commission merchant shall be required to render an account
of sales, showing the net average pool return on each size and/
or grade from sales made and shall keep a correct record of such
sales, showing in detail all information as required in Section
1271 of the Agricultural Code.

(b) Every commission merchant shall retain a copy of all
records covering each transaction, for a period of one year
from the date thereof, which copy shall at all times be available
for, and open to, the confidential inspection of the director and
the consignor, or authorized representative of either. In the
event of any dispute or disagreement between a consignor and
a commission merchant arising at the time of delivery as to con-
dition, quality, grade, pack, quantity or weight of any lot, ship-
ment or consignment of farm produets, the department shall
furnish upon the payment of a reasonable fee therefor by the
requesting party a certificate establishing the condition, qual-
ity, grade, pack, quantity, or weight of such lot, shipment or
consignment. Such certificate shall be 4s prima facie evidence
in oll ecurtn of this State as to the reeitals theveof of the truth
of the statemenis contained therein. The presumption estab-
lished by this subdiviston is a presumption affecting the burden
of proof, but it does not apply in a criminal action. The burden
of proof shall be upon the commission merchant to prove the
correctness of his accounting as to any transaction which may
be questioned.

(c) Every dealer must pay for farm products delivered to
him or it at the time and in the manner specified in the con-
tract with the producer, but if no time is set by such contract,

- — S e A e A e s
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or at the time of said delivery, then within 30 days from the
delivery or taking possession of such farm produects.

(d) No claim may be made as against the seller of farm prod-
ucts by a dealer or cash buyer under this chapter, and no credit
may be allowed to such dealer or cash buyer as against a pro-
ducer of farm produects by reason of damage to or loss, dump-
ing, or disposal of farm products sold to said dealer or cash
buyer, in any payment, aceounting or settlement made by said
dealer or cash buyer to said producer, unless said dealer or cash
buyer has secured and is in possession of a certificate, issued
by an agricultural commissioner, county health officer, director,
a duly authorized officer of the State Board of Health, or by
some other official now or hereafter authorized by law, to the
effect that the farm products involved have been damaged,
dumped, destroyed or otherwise disposed of as unfit for human
consumption or as in violation of the fruit and vegetable stand-
ards of the Agricultural Code as contained in Division 5, Chap-
ter 2 thereof. Such . certificate will not be valid as proof of
proper claim, credit or offset unless issued within 24 hours of
the receipt by the dealer or cash buyer of the farm products
involved.

Comment. - Subdivision (b) of Section 1272 not only provides an
exception to the hearsay rule but also creates a presumption. EvaNcE
CobE § 602 (‘‘A statute providing that a fact or group of facts is prima
facie evidence of another fact establishes a rebuttable presumption.’’).
Under Evidence Code Section 606, the effect of a presumption affecting
the burden of proof is ‘‘to impose upon the party against whom it
opera}:es the burden of proof as to the nonexmtence of the presumed
fact.’

The phrase ‘‘in all courts of this State’’ has been deleted as unneces-
sary. -

Section 1272.5 (amended)

Skc. 28. Section 1272.5 of the Agricultural Code is amended
to read:

1272.5.  Awnwx Proof of any sale of farm products made by a
cofnmission merchant for less than the current market price to
any person with whom he has any financial conneetion, di-
rectly or indirectly as owner of its corporate stock, as copartner,
or-otherwise, or any sale out of which said ‘commission mer-
chant receives, directly or indirectly, any portion of the pur-
chase price, othe‘r than the commission named in licensee’s ap-
pheatlon or in a specific contract with the consignor, shell be
prima £acie evideree establishes a rebuttable presumption of
fraud within the meaning of this chapter. This presumption is
a presumption affecting the burden of proof.

No commission merchant, “dealer, or broker who finances,
lends money, or otherwise makes advances of money or credits
to another commission merchant, dealer, or broker may de-
duct from the proceeds -of farm products marketed, sold, or
otherwise handled by him on behalf of or for the account of the
commission merchant, dealer, or broker to whom such money,
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loans, advances or credits are made, an amount exceeding a rea-
sonable commission or brokerage together with the usual and
customary selling charges and/or costs of marketing, and may
not otherwise divert to his own use or aceount or in liquidation
of such loans, advances or credits the moneys, returns, or pro-
ceeds accruing from the sale, handling or marketing of farm
products handled by him on behalf of or for the account of the
commission merchant, dealer, or broker to whom or for whom
such loans, advances, or credits are made.

Comment. When the facts that give rise to-the presumptlon created

by Seection 1272.5 have been established, the commission merchant has

the burden of proving the absence of fraud. EvibENcE CopE § 606

(*“The effeet of a presumption affecting the ‘burden of ‘proof is to

impose upon: the party against whom it operates’ the burden of proof
as to the nonexisteneé of the presumed fact.”’): Concerning the effect

-of this presumption in a criminal aetlon see Ev‘idence Code Bectlon 607

and the Comment thereto.

This: presdmptlon has been classlﬁed as'a presumphon aﬂéctmg the
burden’of proof in recognition of the faet that a commissioh merchant
serves in a fidueiary capacity. See Raymond'v. Intependent Growers,
Inc., 133 Cal. App.2d 154, 284 P.2d 57 (1955). See -lsoSédtion 1272

,whmh .provides that the gommission-menchant haé-the'burdeniof-proving
‘the correctness of his. aocountmg as to any transaetmn which Ry »be

questioned,

Secﬁoh "1300.3-2 (amended)

Sec. 29, 'Section 1300. 32 of the. Agnculturgl Gode is
amended to read:

1300.3-2. (a) Oral evidence shall be taken only on oath or
affirmation, . . :

(b) Each party shall have these mghts To call and exalmne
witnesses ; to introduce exhibits ; to eross-examine opposing wit-
nesses on any matter relevant to the ‘&ﬁ%s?'é#en wugh’ e
matter was not covered'in the direct examindtion ;' to impeach
any witness regardless of which party first ‘called him to
testify ; and to rebut the evidence against hin. If respondent
does not testify in his 'own behalf heé may be ealled and exam-
ined as if- under cross-examination. ..

(¢)' The hearing need not be conducted aecordmg to techni-

" cal rules relating to evidence and witnesses. .An¥ relevant evi-
dence ‘shall be admitted if it is the sort of evidenee on which
responsible persons are aceustomed to' rely in the: éonduct of

. serious affairs, regardless: of the existence of any eommon law
or statutory rule which might make imiproper the admission of
such evidence over objection in. civil actions. Therules of privi-
lege shall be effective to the same extent.that they are new or
hereafter may otherwise required by statute to be recognized
in eivil setions af the hearing , and n'relevant and unduly repe-
titious evidence shall be: exeluded Grione oo

Coinmeni -The revision of the Ihst-sentende of Seetion 1300 32 is
netéssary because, under Division 8 (commencing with Section 900) of
the Evidence'Code, the privileges applicable in some administrative
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proceedings are at times different from those applicable in civil actions.
As revised, the last sentence of Section 1300.3-2 conforms to the last
sentence 0f Government Code Section 11513 (part of the State Admin-
istrative Procedure Act) as amended by Chapter 299 of the Statutes of
1965, the aet.that enacted the Evidence Code.

Sechon 1300.5 (amended)

Skc. 30. -Section 1300.5 of the Agricultural Code is amended
. to read:

‘ 1,3005 .(8) Every processor other than a licensed wine-
- grower who ‘purchases farm produets from the produeer thereof
' on.a, p&ckout ‘basig . shall .promptly upen, completion. of said
e procesgmg mform the, producer of the results,obtained, and in
1y 89, do ing shall .account fully. and completely for the entire

D W t of the farm produet so reeelved from;the prodncer.

: exe a gpecific grade or quality is.a condition;of 8 packout
bamg contract hetween producer and.the processor; such grade
_or.quality shall he determined at the completion of said process-

. ing by, a.state or;federal agency duly authorized to determine
,,saxd grade, or. quahty, and the certifieate issyed in connection
5., with. said inspegtion. ghall be ts prima facie evidenee of the
~ v - grade,or condition or, both. of the finished:produgt. The pre-
Pt sumptm& established - by ihis. peragraph;. is. o pregwmption
: ,afectmg the. burden of proof, but it does not wpﬂym a crim-
ma.l acliom | ...
‘o Every, cgntr,act between a _PTOCESSOT | ;md a prodncer cover-
w579 sns«the purchasq of farm produgts on. e packonsibasis shall,
in a&idmon to designating the price.to be ppid fortheispecific
o p GEB te. the cetobepald ‘
et gfto/“hgﬁ;l g:ilﬂ, fa‘rllln g;loduct is processed as,. m&;&dﬁ
g mgpechon of the finished produet by $ duly & orwed state
. ok federal agency. ., e o
i 1 h), Byery. mmm other than g 8 licgnsed. winegrower
who recelves arm . pre ducts ﬁ' the produ,q.er eof for
oii5 i PTOgesfing qnia contigned, % all promptly maks, and keop

a correct record showing i the following with.referencs
to the processing, handling, storage, and’ sale of sald farm
products Yolypn] b avtied

Couienes (1) Thename and address of the consignor.:
(2) The date received.
+¢8)./Fhe quantity reeeived. - 1 e
o 17 (4), The size or mzes of.the conta.mersmto wlnch the finished
o pmdﬂct is packed.
7 (6): The grade or gtades and quahty of the ﬁms’hed product
*.{6) .The :prideé-or’ pnces obtamed from the sale, of the fin-
o lahedproduct. RS
Cooi (T Adidtemized statement of costs and charges paid in
L fconneetxon with the proeesmng, handlmg stor:ige, tmd sale of
=.{-uﬂw farm produet. . . i
. (e) i'Where the processor has entered mto a wrltten contract
‘ vnth two or.more ewners or consignors, which contract pro-
-6y Vides that, the. returns. foF:the; farm produets handled and
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sold for the account of such owners or consignors shall be
pooled on a definite basis as to grade or quality, or both,
during a specific period of time, then the processor shall render
an account of sale showing the net average pool return
on each grade and quality from sales made, showing in
detail all charges in connection with the handling, processing
and selling of such farm products, and the processor shall
keep a correct record of such sales and charges.

(d) Every processor shall keep accurate books and records
showing the names and addresses of all producers selling and
making delivery of farm produets to him, including the dates
of deliveries, the guantities thereof, and the agreed price
to be paid therefor, and if no agreed price has beenarrived
at, or a method fdr determining the same agréed upon, then
such agreed price shall be considered the vilue ‘of such
products as of date of delivery. For the purpose of ascertain-
ing such value and in addition to other evidence, reference
may be had to price quotations from the ‘federal stte market
news service. Accurate grading and weight receipts bear-
ing the date thereof shall be given by.all processors to each
producer, or his agent, upon each and every delivery, such
receipt to bear the name dnd addresy bf the producer and
the name of the processor. Not later 'than fivé: days after
demand the processor shall give to every suéh producer so
requesting a full and complete statement of such producer’s
aceount, showing the entire quantities of ‘products’ delivered
by him, the grades thereof, and the amohnt owmg for every
lot and Tor the whole thereof :

Comment. The second paragraph of subdivision (a) of Section 1300.5
not only provldes an exception to the hearsay rule but also creates a
presumption. EvipEnce Cope § 602 (‘‘A statute prdvulin that a fact
or group of facts is prima facie evidence of dnother fact'establishes
a rebuttable presumption.’”). Under Evidenece' gode Sécj_:ibn 606, the
effect of & presumption affecting the burden' bf proof is ‘“to impose
upon the party against whom it operates‘the burden of proof as to the
nonexistence of the presumed fact.”” =

3

Sechon 4135 (amended)
Sec. 81. Section 4185 of the Agneultnral Céde is amended
to read:

4135. The sale by any retail store, or manuﬁactnrer or dis-
tributor, including any producer:distributor or nenprofit co-
operative association acting as a distributer, of milk,; cream,
or dairy produects at less than cost is:am unfair practice. Cost
as applied to manufacturers and distributors, as used herein,
shall mean the cost of raw product, plus all costs of manufac-
turing, processing, handling, sale and delivery, including
overhead costs; and cost as applied to retail stores, as used
herein, shall mean invoice or replacement  cost, whichever
is lower, plus the cost of doing business of such retail store.
¢ Cost of raw produet,’’ in the case of market milk and market
cream, whether or not such market milk or.market cream
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is used in the processing or manufacture of dairy products,
shall be the applicable minimum price therefore therefor, if
any, payable by distributors to producers pursuant to sta-
bilization or marketing plans in effect under the provisions
of Chapter 17 (commencing with Section 4200) of Divi-
sion 6; provided, however, that the foregoing definition of
‘‘cost of raw product,’’ as applied to sales on a bid basis to
public agencies or institutions, shall be applicable only to
market milk or market cream utilized for Class 1 purposes,
as such purposes are defined in Chapter 17, Division 6 of this
code. Bvidenee Proof of cost, based on audits or surveys, made
in accordance with generally accepted cost accounting pro-
cedures, shall constitute prima facie eovidenee establishes
a rebutta.ble presumption of such cost at the time of the com-
mission of such violation. This presumption is a presumption
offecting the burden of proof, but it does mot apply in a
criminal action. The director shall establish by rule and regu-
lations pursuant to Section 4143 the procedures which shall
be considered as ‘‘generally accepted cost accounting proce-
dures.’’ Such procedures are those found by the director to
accurately determine actual costs. .

Comment. Under Evidence Code Section 606, the effect of a pre-
sumption affecting the burden of proof is ‘‘to impose upon the party
against whom it operates the burden of proof as to the nonexistence
of the presumed fact.’’

Section 4148 (amended)
Sec. 32. Section 4148 of the Agricultural Code is amended
to read:

4148. Prices filed pursuant to Section 4147 shall be made
in such office of the director as he shall designate. Such prices
shall not become effective until the seventh day after filing.
Evidenee Proof of any sale of, or offer or agreement to sell
such market milk, market cream or dairy products by a dis-
tributor at less than the prices theretofore filed with the
director by such distributor pursuant to the provisions of
this article shall eonstitute prime faecie preof establishes a
rebuttable presumplion of a violation of this article. This pre-
sumption is a presumplion affecting the burden of producing
evidence. Offers and agreements to sell, as used herein, shall
include offers and agreements which are conditional, or which
shall become effective, upon the filing thereafter of amended
prices by the distributor making such offer. Upon receipt of
such filings or amendments, the director shall forthwith date,
file and index the same in such manner that the information
therein contained shall at all times be kept current and be
readily available to any interested person desiring to in-
spect the same. Any other distributor in the marketing area
may meet any such prices so filed; provided, that such dis-
tributor shall file with the director a schedule of prices not
exceeding the prices so met by him within 24 hours after
meeting the same.




234 CALIFORNIA LAW REVISION COMMISSION

Comment. Under Evidence Code 604, the effect of a presumption
affecting the burden of producing evidence is ‘‘to require the trier of
fact to assume the existence of the presumed fact unless and until
evidenece is introduced which would support a finding of its nonexist-
ence, in which case the trier of fact shall determine the existence or non-
existence of the presumed fact from the evidence and without regard
to the presumption. Nothing in this section shall be construed to pre-
vent the drawing of any inference that may be appropriate.”’
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