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RECOMMENDATION OF THE CALIFORNIA 
LAW REVISION COMMISSION 

relating to 

THE EVIDENCE CODE 

Number 1-Agricultural. Code Revisions 

BACKGROUND 

Upon recommendation of the California Law Revision Commisiion, 
the Legislature at the 1965'legislative sessionenaeted the E:ridenee 
Oode. At the same time, the Legislature directed the Oommission to 
continue its study of the newly enacted code. . , ' 
. , -The ume legislation that enacted the Evidence Code also, 8IIlellded 
and repealed a' sub$tantial number of sections itt, other codes ,tohar­
~nizer ,those codes with the jE~deB'CeCode. One: aspect 'of the, ooD­
ibluing study oil the EviOOnceCode involvestlre <Cl.etertninatibn,·«If 
.w.hat a.dqitional changes; if any; are needed in· othen <rodes.The ,Qom:.. 
mission ha2 studied the Agricultural Code' for this -purpOse' and- has 
concluded that a substantial n1Ul1ber of changes' should -be ·made. in 
the Agl'ieultural Code to conform it 'to the promions of the Evidence 
~e. . r. .... 

A number of section8;in the Agl'icul~l"al Code create or ,appeali.' to 
create l"ebuttablepresUD1ptions, but the Agrieultural ~Cod.fLtHes 'not 
specifi.caHy indicate the prooedural effect of these -pl'Oflsi,cUifl: 'Som~ (If 
these· sections. expressly create presumptions. -Others 'pro\1!iQe that, evi­
dence of one , fact is +'prima faeie~evidellce"Q£ a.n.ethel-. Undel1Evidea~ 
'Code Section 602, the legal :effect of these sections is t-o establiah a 
rebuttable presumption. ' 
, Evidence Code Section' 601 provides that evel'Y rebuttable presump,­
tion is either a presumption affecting the burden ofproduc~ evidenee 
orapresuJIlption affecting the burden of proof. Gen.erally,Pl'e$lUIlP­
tiona ,affecting the burden of pooducing evidence, are those created IiJOlely 
to forestall argument over thee~atence of afoot,that is not likely to 
be untrue unless' actu~Uy dispnted by the production of cQIltrazy ,evi­
cience. See EVIDENOE QQDE § ~. and the ComtnSnot .tPereto. P~~p­
tiona ~ectQJ.g too burden of proof, however, ' are cWsigp.ed~to impleJllent 
~e subsf;!J.ntive policy of the law, such as the. sta~jlity;\ll titltl$-to 
property.'~e EVlDENOE:CoDB § 60S and'the Commefl.t theJ/~to. Se$ons 
604, 606, and 607 of the Evidence Code specify the procedural effect 
of these two kinds of presumptions. However, the Evidence Code clas­
sifies only a few of the more common presumptions, leaving to the 
courts the task of classifying other statutory and decisional presump­
tions in light of the criteria stated in Evidence Code Sections 603 
and 60S. 

(207) 



208 CALIFORNIA LAW REVISION COMMISSION 

The general standards provided in the Evidence Code do not permit 
ready classification of all of the presumptions in the Agricultural 
Code. In the absence of legislative classification, it is likely that dif­
.ferent courts would reach different conclusions as to the proper classi­
fication of some of the Agricultural Code presumptions. In any event, 
the effect of any partiCUlar presumption can be determined with cer­
tainty only after the courts have had occasion to determine the classifi­
cation of the presumption under the criteria of Evidence Code Sections 
603 and 605. 

In order to avoid uncertainty and to obviate tbe need for numerous 
judicial decisions to determine the effect of the presumptions in the 
Agricultural Code, the Commission recommends that the code be revised 
as hereinafter indicated. In making these recommendations, the Com­
mission has made no effort to reevaluate the policies underlying the 
varioUs presumptions provisions in the Agricultural Code. The revisions 
recommended by the Commission are designed merely to effectuate the 
policies previously approved by the Legislature in the light of the 
subsequent enactment of the Evidence Code; . 

In "lJOme cases, the intended function of a particnlap pre81l1D.ption 
provision in the Agricultural Code--.:.t.6;; how the provision would h8.\te 
been classified by the draftSman had he been aware of and been II.p~­
ing the Evidence Code distinetion between presumrtions affecting the 
burden of producing evidence and presumptionsairecting th~ b~:rden 
of proof-is relativelY clear. In other cases, however, the i:ritend~ 
function of a particular presumption provision; is not clear, and 8:n 
edtteated guess mnst be made in light of what appears to be the legisla­
tive purpose sought to be accomplished by that part of the Agricultmal 
Code in which the particull1l' provision appears. 

A number of the p'resa.mptions in the Ag'l'icultural Code' are particu­
larly diffienlt to classify alid can be properly 'claMified only if'theyare 
made inapplicable to criminal actions. The presnmptioIiS that are SO 
limited in the recommended legislation appear to 'have been created to 
give' stability to cOinmercial transactions or to allocate the burden of 
proof in civil enforcement proceedings for eeonomic offenses. It is 
unlikely that the draftsmen of these previsions had criminal actions 
in mind when the presumptions were created: 'Accordingly, the recom­
mended legislation classifies these presumptions as'presumptions affect­
ing the burden of proof to give them maximum effect in!cmI actions 
but 'makes them inapplicable in criminal actions. . 
. Although most of the recommended changes.in the' AgricnlturalCode 
are needed,to conform this code to the presumptions provisions of the 
Evidence Cooe, a few setrti()'ns in the Agricultrtral CodereqUir~ adjtJ.8t~ 
ment· to conform to other provisions in the 'Evidenee COde. The Oom­
mission's 'reasons for the revision of these sections Bre indicated in the 
Comments to the recommended legislation. 



PROPOSED LEGISLATION 

The Commission recommends the enactment of the following legis­
lation: 

An act to amend Sections 18, 115, 124, 152, 160.97, 332.3, 340.4, 
438,651,695,746.4,751,763.5,768,772,782,796,841,892.5, 
893, 920. 1040, 1106.1, 1267, 1268.2, 1272, 1272.5, 1300.3-2, 
1300.5, 4135, and 4148 of, and to repeal Section 1105 of, the 
Agricultural Code, relating to evidence. 

The people of the State of California do enact lU follows: 

Sedion 18 (amended) 
SECTION 1. Section 18 of the Agricultural Code is 

amended to read: 
18. In all matters arisiag under this code, proof of the 

fact of possession by any person engaged in the sale of a 
commodity is ~ feeie e'ViEieBee establishes a rebuttable pre­
sumption that such commodity is for sale. This presumption 
is a presumption affecting the burden of producing evidence. 

Comment. Numerous sections of the Agricultural Code wohibit the 
sale of a commodity that does not comply with standaJ;'da e~ta91ished 
by statute or regulation. "Sell" is defined in Agricultural (lode. Section 
2 (j) to include "have in possession for sale." The PW'pose of Sec­
tion 18 is to facilitate proof that a commodity in possession of a person 
engaged in the sale of that kind of commodity is "in possession for 
sale." 17 Ops. CAL. ATTY. GEN. 154 (1951). Cf. 21 O~. CAL. AT'rY. 
GEN. 171 (1953). 

Under Evidence Code Section 604, the effect of a presumption affect­
ing the burden of producing evidence is "to require the trier of fact 
to assume the existence of the presumed fact unless and until evidence 
is introduced which would support a finding of its nonexistence, in 
which case the trier of fact shall determine the existence or nonexist­
ence of the presumed fact from the evidence and without l'egard to the 
presumption. Nothing in this section shall be construed to prevent the 
drawing of any inference that may be appropriate." 

Section 115 (amended) 
SEC. 2. Section 115 of the Agricultural Code is amended 

to read: 
115. When any shipment of plants, or of anything against 

which quarantine has been established, is brought into this 
state and is found infested or infected or there is reasonable 
cause to ppe9tiHle believe that it may be infested or infected 
with any pest, the shipment shall be immediately destroyed 

(209 ) 
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by, or under the supervision of, the officer inspecting the same, 
at the expense of the owner or bailee thereof, unless : 

(a) The nature of the pest is such that no detriment can 
be caused to agriculture in the state by the shipment of the 
plants out of the state. In such case, the officer making the 
insPection may affix a warning tag or notice to the shipment 
and shall notify the owner or bailee of said plants to ship 
the same out of the state within 48 hours, and such owner or 
bailee shall do so. The shipment shall be under the direction 
and control of the officer making the inspection and shall be 

. at the expense of the owrier or bailee. Immediately after 
the expiration of the time specified iB the notice; said plants 
shall be seised arid destroyed by' the inspecting officer at the 
expense of the owner or bailee. 
" tb) Sneh p'est'majt''be)extermiflatedby treatment or proc­
essing prescribed by the director, and it is determined by the 
inspecting officer that the nat~re of th~ :P~li!tu,;.~¥e§r ~tno 

, ~m~e .~a~ ,be ,(If\us~ t?, ;ag~l~~~~re tp ~ ~}i~., s~te tlirougn 
sucli' treatment ot'processlIig, OT -ptoceduremcldental thereto. 
In such case, the . ~ipment may be so' treated; '01- ptocessed at 

. theexpen)le';of; the" oWnei-·or l)'ailee' ht"'the' jmbiner, and within 
thetiiitespeeified bt't'tie inspectmg 'ofti'ifer,', ;under his super­
ViSion,: Ilnd . if so 'tre.a:teli.'6r pi'ocease('f,' 'upon I d~termihation by 
the enforcing ofliher ,iliat 'th'e pest li~ been' exterminated, the 

. shipment may be released. . . , 
cotnJ'iJent. The word "beli~veo;, 'is substituted,for "presU1I1e'J~)nthe 

introduc~ry'cl~use of ~ection' l1q W refle~~ the : obVious, mem,:ting, o~ 
the sectmn and to eliminate th~ imi)roper: 'use of the word "iWes.11rile. ," 
No presuttiptiiiflb, is involVe!,! iIi the dete'nniil'atibIi referred 'tofu 'S~-tion115.' , . . , ,. i .. '. '., - '. 

~C:tiC)n 124 (amended), " ,I 

SEC. 3. Section 124 of the Agricultural Code· iis amended 
to read :' ' ", l' 

. ,124: When any shipment of nursery stock, p'lants; or their 
containers, or applianCes, 'or 'any host or' (jther camet-Of any 
pest brooght into ariycounty or 16~ality in."the state 'from 
another county or ilocality within the: state, is found to' be 
infected· or infested with a pest, or there il!n·easotuibl~catis~ 

··to: ftpeiMme'b.eUev6 'that- said shipment :tila:r be so irife~ted' ~t 
infected, the: entire i $hipme,nt, shall be" tefnsed delivery and 
may be immediately destroyed by or und.er t~~) J~pisj9Jl 
of t4e commissio~er, unle~ tl1e, nature 'of the pest is such 
that 'no; damage''O:fdet~im:ent lean ;!l~ caused t((agriculture 
by . the r~turn of said shipment to the PoUtt of. ShiPment. In 
slien 'case I the ofllcer who" make'S" the. inspection may affix a 
wai-Iiing, !fig . ~r rlotice . to theshipIriett,t ;~d; sh~li notify in 

, writing' the 'owner "Or I)ltiiee thereofW return said shipment 
to ihe poiht'(of ship'qlent within 48 'ho'urs' after s~ch notifi­
cation; TM owner or bai1ee'~all, at hi§ 'own expense, return 
said shipment under the direction and control of said com-

• 
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missioner, and if the owner' or ba.ilee fails to return it within 
the time specified, the commissioner shall destroy the same. 
If such pest may be exterminated or controlled by treatment 
or processing prescribed by the commissioner, and if it shall 
be, determined by the commissioner that the nature of the pest 
is'such that no damage can be caused to agriculture through 
such treatment, processing, or procedure incidental thereto, 
such shipment may be so 'treated or processed at the expense 
of the owner or bailee of said, shipme)lt in a manner and 
within a tinie satisfactory to the commissioner, and under his 
supervision, and if so treated or processed, said shipment 

, may be released to ,~he cori'i!i~ee. If it shall be determined 
, by the saidcominissi6ner that only a portion of said shipment 

. is infested or mfecte!l wi,ilJ, :a: pest, , or that,there is reasonable 
cause to ~p~~e, p~tieve '~hat,oiUy a portion ~f !laid shipment 

, m~y. ,~,e ~o~fesl~r ?,: ¥e,(lte4, ;th~ 'owy~.qc~ pi?rtion of said 
.sh~pment ni~~, ~~Aes,tbroy:e~ ,w._re.~tm-n. ed ,W,Qpgm or treated 
or processed as herein efore pr()V1,ded . 

. ,COm~lJt., " The worq. ~ ~ ~lieve" is s~s#t~t¢folj:' ~presume" in Sec­
tion 124 to reflect the obvious meaning, ot tlle' ~ctioQ.· and W ,eliminate 
~he, improper,fQ.se. of. the, t~Rfd "pres'Wl.e.,",. No presumption. ~ ;w,vo~'Ved 
m the determmatIOn referred'to Jll SectIOn 124. . ,.; ".: . 

Section 152 (amended) , 
SEc.:'4.~ SectiQn 152 Qt the AgricnItuta,l'Code is amended 

to read:' ,,:' ,;, ',' .',', ' 
.' 152. ". All plants Withi'n'acitfus wtdte,ilyodistrifit:Whlch ate 
infestedwi~h ~i!rus , whitefly' or e~~,' 'l~,&a~' Or piipaethe:reof, 
or '\vWIch' there'ls~ rMsonable ca'pse ttr~~' Bet~B .~y be 
infeste~' With citrrtswhite fly, '~t:e aec1ar~ a:pnbli~'nuisarlce. 
The' ~eI1¢e" of'IUlY kilOml host ·pil1iit. of ·ei~·.white fly 

. witmn the .'tioundari~s of the:-'district shlllI be dee:tD.eil reason­
a1>le cause to ~pesli~e believe' sa;id~ost plantio [~e infested 
with citrns white fiy. ,'" ., 

Commetit.:The word' "believe" is"sub~!.tutedfor "preslUrie" in Sec­
tion.152 t6 reflect the obvious nl~~,~~ ',9£ -tp~ ~ecti~n. ~d ,~~. e~~minllte 
the Improper use of the word "·presume." No presumptIon IS mvolved 
in the determination referred to in Section 152. . , ,; (;':2;, .:. 

Sectio'nd16O'.97 (o.~/tended)' . 
• SEp. 5. Section 160.97 of the Agricultural'Couiis' amended 

'td read: '" '.".. ' .. ,' .' ' 
," , 160.9f4n.i petso!! ~uffering loss 9r Q.aiqage ;11e~ting from 
, ~¥e. ~e • j?r ,app1ic~tion ,b~ '~th~t~ : o~ }1if11;. I>~~\icid~,. or of any 

supstance, method or 4eYI~efor pestiCIdal pprposes qr for the 
. i .. , ~p:r'pos~ ?f pr~ve~ting, A~~troYillg, re~~ing;.W;itigating. or .c~r­

,~ectmg :any. dlsor~er. ~f~,pIl1D:~s. pr f()~ ~he p~rP98e of lllhlblt­
mg, regulatmg, stImUlatIng'or otherWISe alterlllg plant growth 
by direct application ~o plants, must, ~thw. .si,x~~ (60) days 

; from the time that the occurrence of slich' loss or damage be­
came knoWn to him1 or in'·the event' a growing crop is alleged 
to have been damaged, prior to the time fifty percent (50%) 
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of said crop shall have been harvested, provided, such loss or 
damage was known, file with the county commissioner of the 
county in which the loss or damage, or some part thereof, is 
alleged to have occurred, a verified report of loss setting forth 
so far as known to the claimant the following: name and ad­
dress of claimant, type, kind and location of property allegedly 
injured or damaged, date the alleged injury or damage oc­
curred, name of pest control operator allegedly responsible for 
such loss or damage, and name of the owner or occupant of the 
property for whom such pest control operator was rendering 
labor or services. 

The filing of such report or the failure to file such report 
need not be alleged in any complaint which might be filed, 
and the failure to file the- report as herein provided for shall 
not be a bar to the maintenance of a civil action for the re­
covery of damages for such loss or damage. 

Ptteef ~ tfte The failure to file the report herein required 
shea ePeMe & PeB1Hta9~ :PP~M8ft is evidence that no such 
loss or damage occurred. 

"Pesticide" means any economic poison as defined in Sec­
tion 1061 01 this code. 

Comment. A presumption is not an appropriate method of accom­
plishing the purpose of the third paragraph of Section 160.97. Under 
the Evidence Code, the only effect of a rebuttable presumption is to 
shift either the burden of proof or the burden of producing evidence. 
See Evidence Code Sections 601, 604, and 606 and .the Comments 
thereto. Since the person required to file the report under Section 
160.97 already has the burden of proof and the burdeI;l of producing 
evidence, the third paragraph of that section ean have no effect. 

Prior to the enactment of the Evidence Code, the presumption that 
arose upon proof of failure to file the report was itself evidence that 
no loss or damage occurred. This resulted from the former rule that a 
presumption was evidence that had to be weighed against conflicting 
evidence. Smellie v. Southern Pac. Co., 212 Cal. 540, 299 Pac. 529 
(1931). Section 600 of the Evidence Code abolished this rule. Hence, 
Section 160.97 has been revised to restore the substantive effect that it 
had before the Evidence Code was enacted. 

Section 332.3 (amended) 
SEC. 6. Section 332.3 of the Agricultural Code is amended 

to read: 
332.3. In all suits at law or in equity, when the title to any 

animal is involved, proof of the brand or brand and marks of 
the animal shea Be ~ H.eie eviaeBee establishes a rebut­
table presumption that the owner of the brand or brand and 
mark was the owner of the animal at all times during which 
the brand or brand and mark was duly recorded as provided 
in this code. This presumptwn is a presumption affectilng tke 
burden of proof. 

The right of any person to use such brand or brand and 
mark may be established by a certified copy of the brand rec­
ords on file in the Bureau of Livestock Identification. 
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Comment. Under Evidence Code Section 606, the effect of a pre­
sumption affecting the burden of proof is "to impose upon the party 
against whom it operates the burden of proof as to the nonexistence of 
the presumed fact. " 

Classifying this presumption as a presumption affecting the burden 
of proof makes it clear that this presumption prevails over the pre­
sumption affecting only the burden of producing evidence provided by 
Evidence Code Section 637: "The things which a person possesses are 
presumed to be owned by him. " 

Section 340..4 (amended) 
SEC. 7. Section 340.4 of the Agricultural Code is amended 

to read: 
340.4. PsssessiSB Proof of possession or ownership of cat­

tle with an unrecorded, forfeited, or' canceled brand is ~ 
feeie efl.aeBee establi81tes a rebuttable preS'Umption that the 
person iit possession or the owner of the: cattle has branded 
them with such brand. Tkis presumption is a preS'Umption af­
fecting tke burden of proof. 

Comment. Agricultural Code Section 340.1 prondes that it is un­
lawful to nse an unrecorded, forfeited, or canceled br~nd. Section 340.4 
is designed to fnrther the public policy against the use of such brands 
by making it unlawful for a person to own or possess cattle with an 
unlawful brand unless he can establish that he was not the. 01le- who 
bra~ged the cattle. . '. ' 

The offense under Sections 340.1 and 340.4 is analogou,s to the pron­
siQll of the p8.l).gerQus Weapons' Control Law :(Penal Code Section 
1201:11,), that makes possession of afirea~ whose identification marks 
have been tampered with presUJnptive evidence that tlIe tampering was 
done by the possessor. bt a crimmal action, Penal Code Section 12091 
requires the POS!!6SlilOr to raise a reasonable doubt as to. whether he 
tampered. With the identification marks. People v. Scott, 24 Cal.2d 774, 
l51'P.2d 517 (1944). See Evidence Code Section 607 .and the Comment 
th~reto.)Jnaer the Endence Code, as under the previously existing law, 
Penal Ci:>d~ Section 12091 has the effect of making ~t a matter of de­
fense:iqr th~ person, iii. possession of the firearm to slrow that he is not 
the' (:lite who' taroperedWith the ,identification marks. Agricultural Code 
Section .340.4, as amended, has t1~e same effect.EVlnENCE CODE § 606 
("Tb,e effe,Gt of a presumption affecting the burden' of proof is to im­
pose uponthe party against whom it operates the burden of proof as to 
the nonexiStence of the presumed fa,ct."). 

When Section 340.4 applies in a criminal case, the defendant can 
est~blisl\' his defense by nierely raising a reasonable doubt as to whether 
he was the perSon who used the unlawful brand on the cattle owned or 
possessed by him. See Evidence' Code Section 607 and the Comment 
thereto. In a civil case, the defendant would have to establish his de­
fense by a preponderance of the evidence. See Evidence Code Section 
115. 
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Section 438 (amended) 
SEC. 8. Section 438 of the Agricultural Code is amended 

to read: 
438. The director is authorized to make any and all neces­

sary investigations relative to reported violations of this divi­
sion, as provided by Article 2 (com,mencing with Section 
11180) . of Chapter 2 of Part 1 of Division 3 of Title 2 of 
the Government Code. ~ M peeepas, fttiElit9 ~ pe~epi;s M 
~ HtBfleetiell eeptifieMes, eeNHiea Peflepts, B1iaHtgs mm ell: 
~ ell me tit f;Be efiiee M the aipeeter sft&Y..Be ~ ~ 
e¥.ia,eIl6e M -tfte ma.tteps t~epeiB. ee~ea, . ftftft fI'ley; Be e6-
mittea Htte eviaellee m'~ heMHtg ~MStiftllt te fI8IMi ftPtiele 

, •. ',' M ~ Gev,e1'fH\ll9M ~ ...." ' 
. Comment. The second"sentence of Section 438 has been deleted 
beca~. it iEI~~ssary. The Government C'¥lee,rticle r~erred to 
~orif;es ,tJte, dir.~cl,;Ql' to conduct inv~tigative h~arings. Tile deleted 
sen~ee ~erely,~ll,thor~8 the a.dmissi~n of departmental.records in 
such hearings. The sentence is unn~rf for. this purpolle\ since the 
q.ove.rnm, e;qt Coq.~ '40e8 notJimi~ t~e 8dIQI .. SSioll.of ,evide:t;lce in., 41,. ;ve~a­
#v~ h~.a.:Fmgs. The authority to iritr04:iIce'suchre~ord$ m a~tstrative 
llearU,ig$ 'is adeq~ately stated, in Goyeriunent .Code Se.clion ;11513 and 
is u~ct.ed,by the amendment Of this section. 

Sedidri '651 (amended) 
, SEC. 9. Section 651 of ~he Agricultllral Code is ainended 
totead: , . ' ,'- " 

.1, :'" ',651.·' As 'usediri. this division, "imitationtnilk pr(j4Q.ct',' 
. means any substance; mn:ture or compound, other than milk 

or milk p'r6ducts, inte~ded for huinan food, m,de in' iiilitation 
. :"j~:' .: ;of milk or, any milk Jjrod1:iet. Proof 'qtat any 'flit b'r oil oth.e~ 

• ,than mi,lk;J~at .hasb¢en c1m~~ed With an, 'mint prOdUct' ap.4 
, that the te'SlIltmg substanc,e, mature, or compound, tiaa the' qutr 
ward appearance ;and seniblancein taste and' othetwiB~ 'of ,~ 
milk-product· and .is 'sold' for use with~1it furth~r-pr.o~~ 
sftaY ~. ~ ~ ~' establishes ,a ~ebuttabl~'presutfl~tibn 
th~t sucli8Ub~~nc~; m~ure, ~r c~lDpbpIld ~ '¥"inJi~t~ol). 
mdk pro~lqct.' ~1'1""s ·presumptwn ", fJ, presum¢wn affec;t,ng 
the burden; ,of 11':00.1, but :i.tdOes, noL~pplti,· in (J crimifial ac1iq",. 
This Section shliU not apply to an:r!1u1>stance,)liixttir~, <?r com~ 
'POund in [which the presen'c~ of oil' or fat other th,~ milk liii 

, ',,; is expressly permitted and prpVided tor 'in this, di~n~ "' ' ' 
. CQmment. ,V:t;ll1er EY.i4~~ce Code Section G06, the eitec~ of. ~. lpre­

s-qm.Ption a1fec~g the bU:rd~n of proof ia "to,impose upon ,~e party, 
against whom it operates the, burden;of proof &S to the nonexIStence of 
the presUmed fact~" , , 

Sedion 695 (cimended) . 
SEC. 10. Section 695 of the Agricultural Code is amended 

to read: 
695. !!!he Proof of the use of any container, cabinet or other 

dairy equipment by any person other than the person, or asso­
ciation whose name, mark, or device shall be upon the same, 
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and other than the members of any association registering the 
same, without the written consent provided for in Section 690, 
or of the possession by any junk dealer or dealer in second­
hand articles of any such containers, cabinets or other dairy 
equipment, the description of the name, mark or device of 
which has been so filed and published as aforesaid is fJpeSHlBfJ 
tIi¥e e¥.iaeftee establishes a rebuttable presumption of unlawful 
use of or traffic in such containers,' cabinets or other dairy 
equipment. This presumption is a presumption affeoting the 
burden of proof. 

Comment. Section 695 is a part of a comprehensive statute designed 
to regUlate the use of containers and: other dairy equipment marked 
with a registered brand. In substanee" the statute ~quires that any 
person who finds or receives such equipment must return it to; the' 
owner within seV'E'ln days (Seetion692) and prohibits useo~: $&leof 
such equipment by any . person other than the cC~wner w.ithout' tlhe 
o~r.'s mitten penilission (Section 69B). Section. 69ifaeilitates ,pro~ 
of aviolatio!lof: the statute by creatingiapresmnption ,that operates: 
to place,on the :person who uses:.s~hcontainer' or,eqUipment;Qr 1llpOU' 
tht: junk ~~er <11.' Secondhand deajler' in possession . otj sUeh, container' 
or equipment the burden of provUtg that his use or possession. ,i8~not 
unlawful. See EVIDENCE CODE § 606 (" The effec~ o~ a Pr.~Ji)llption­
affecting the burden of proof is to impose on the pa~'agirl~' Whbm 
itdperates the burden of proof sSto the' iumenstenC$ of. the presumed 
fact. "). ,', t 

Wherl S~tion 695 applietdn a ~riminal action, the defendant can 
establish his defense by merely raising a reasonabl~ dwbt "88 to the 
unlawfulness of his possession: or use. See Evidence Cod'E'l' Seetion 607 
and: the Comment thereto~ In a civil case, the; defendant would have to 
establish that his p088eSsion or use Was'lawful 'by a preponderance of 
the evidence. See Evidence Code Section 115.,' .I, '" 

'£ \ 

Section 746 ... ' (CllJle.,d~d) 
SE(l. 11. Section 746.4 of the Agricultural Code is amended 

to read: 
746.4. (a) All handlers;' including' produce.Jr-llandlers, shall 

keep complete and accur~ records of .lUi mUk ,fll.i wlUch they 
purcl1ase, or ppsse!lSion or control of whieh. tAey &cquire from 

. producers in the ;fonn of unprocessed, milk, ~ea~,1 or in any 
other \lllpr~ ,fonn; P;loducer..bandlers shall dll.de their 
own pr9du~ti@, in such records. They,;shall ,alsQ.,k~ep com­
plete and accurate 1"eeOrds 1)£ all'lnllk fatl~edby them for 

:processiq.,Suclll'eeotds 'Mall be in 8Mb fo~\ ~d contain 
. 'Il~ch inJormation, l'elev~tto thep1ll"P~of ~ .• pter, as 

the director may, by order or regulation, prescribe" shall be 
preserved for a period of jtwo (2) yeAlB, and shaij ,be open to 
inspection at any time on the·reQ,uest of the director. The di­
rector may, by rule, order, orreguIation, require *,very such 
hlPldler'and pr.oducer-handler to ,:file with him. returns on forms 
to be preseribed and furnished by him, giving the informa­
tion, or any part thereof, of which said :first handlers are re­
quired to keep records, as aforesaid. 
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(b) In the case of any failure of any handler or producer­
handler to make adequate returns, when required, the director 
shall estimate the amount of delinquency from the records of 
the department, or from such other source or sources of infor­
mation as may be available, and in any action by the director 
to recover fees hereunder, a certificate of the director showing 
the amount determined by it to be required to be paid by the 
person required to pay the fees sftall he is prima facie evidence 
of the fact of delinquency of the amount due. The presump­
tion established by this subdivision is a presumption affecting 
the burden of proof. 

Comment. Subdivision (b) of Section 746 not only provides an 
exception to the hearsay rule but also creates a presumption. EVIDENCE 
CODE § 602 ("A statute providing that a fact or group of facts is 
prima facie evidence of another fact establishes a: rebuttable presump­
tion. "). Since the presumption is a presumption afl'Eicting tht! burden 
of proof, the person who claims that the amount estimated by the direc­
tor is' not correct has the burden of proving' tM CQrrect am011nt. 
EVIDENCE CODE § 606 (" The efl'ect: of a presumption affecting the bur­
den of proof is to impose upon the party agEium whOm it operates the 
burden of proof as to the nonexisten~e of the presumed factl'). 

Section 751 (amended) 
SEC. 12. Section 751 of the Agricultural Code is amended 

to read: 
751. (a) The director may inv~stigate and certify to, ship­

pers or other financially interested parties the analysis, elassi­
fication, grade, quality or condition of fruit,' vegetable or other 
agricultural products, either raw or processed, \1lD.der such, 

. ..rules and regulations 88' he may prescribe,. inch1diDg the pay-
ment of reasonable fees. ,1 " 

(b! . Every certificate. relating ~ the analrn~l .. ~l~ss.ific~tion, 
condItIon, grade or qualIty of agrIcultural pr~tt~,.elthet ra'w 
or processed~ and every duly certified copy of such certificate, 
sftftH, he peeewea Ht ea eetH"ts ei the Stat.e ei ~tilifep'B.i& ft9 i.~ 
prima facie evidence of the truth of the stat~ments therein 
e6ntained, if duly issued either: 

(1) By the director under authority of this code; or 
(2). In cooperation between federal and state agencies, au­

thorities, or organizations nnder authority ofana(jt of Con­
gress and an act of the Legislature of any 'state ; or 

(3) Under authority of a federal statute. 
( t) The presumption established b1l8'/i;bdioMtm (b). is a pre­

, sumption affecting the burden of proof, but it does 'fWt apply 
in a criminal action. 

(d) Any certificate- issued by th~ state under the provisions 
of this chapter 01" by any person shall truly state the grade, 
quality and condition of the'product or products certified, and 
a true copy of any such certificate shalt be furnished to the 
director or to the coinmissioner of the county where the ship­
ment originated, on demand made in writing. 



EVIDENC~AGRICULTURAL CODE 217 

(e) Nothing in this chapter applies to any investigation 
made or any certificate issued by any person, firm or corpora­
tion in respect to canned or dried fruit shipped, packed or 
stored by it or to any investigation made or any certificate 
issued by any bona fide chamber of commerce, board of trade 
or other bona fide nonprofit association of producers or mer­
chants in respect to canned or dried fruit sold, shipped, packed 
or stored by any of its members or other persons for whom it 
may make any such inspection or issue any such certificate. 

(f) The director is authorized to cooperate with the United 
States Department of Agriculture in carrying out the provi­
sions of this chapter. 

Comment. Subdivision (b) of Section 751 not only provides an 
exception to the hearsay rule and the best evidence rule but also creates 
a presumption. EVIDENCE CODE § 602 (" A statute proViding tllat a fact 
or group of facts is prima facie evidence of another fact establishes a 
rebuttable presumption.' '). Subdivision (c) classifies the presumption 
established by subdivision (b) as one affecting the burden of proof. 
Under Evidence Code Section 606, the effect of a presumptiqn affecting 
the burden of proof is "to impose upon the party against whom it 
operates the burden of proof as to the nonexistence ,of the presumed 
fact." 

The words" shall be received in all courts of the State of California" 
have been deleted as unnecessary. 

Section 763.5 (amended) 
SEC. 13. Section 763.5 of the Agricultural Co<le~is amended 

to read: . 
763.5. Each load of tomatoes offered for delivery bY a 

grower to a canner in accordance with the terms of a contract 
between them shall be given such inspectien as may be required 
without l1lldue delay and within a reaSonable time after such 
load arrives at the cannery or other point speci&d for such 
inspection. . . 

Any load of tomatoes so offered for inspection a,nd delivery 
that is rendered unsuitable for canning purposes as a direct 
result of unwarranted delay in inspection, willfully or negli­
gently caused or permitted by the canner, shallJ~e;pai!l for 
by the canner at the full price agreed upon for tomatoes suit­
able for canning purposes and on the basis that, Sll.ch ,tomatoes 
were of the grade, quality, and conditionstiplilated in the 
contract. If no price is stipUlated in' the con~~ct,payment 
shall be made by the canner to the grower on the basis of the 
then prevailing market price for tomatoes of the grade, qual­
ity and condition specified in the contract. 

In addition to any other remedy, the grower so offering for 
inspection and delivery any load of tomatoes who has incurred 
any added handling costs as a direct result of the unwa.rranted 
delay in inspection and delivery, willfully or negligently 
caused or permitted by a canner, may recover the amount 
of such added handling costs by an action at law against such 
canner. 
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A delay in such inspection and acceptance for delivery for 
a period 'of six hours or more after a load of tomatoes is offered 
for inspectiop. and delivery in accordance with the terms of a 
contract between the grower and the canner slHtH he ~ 
lfte.ie eviaenee thilA; Stielt ~ was is presumed to be unwar­
ranted and caused by wilfulness or negligence on the part of 
the canner; p!9¥iaea, fi9we¥ep, tltat but during 15 24-hour 
peaJr periods in any tomato c~nning season; ~ in f:flieh in­
Bfleeti9n ftflti &eeefltMee ei aeli¥e~ slHtH R%. he ~ lfte.ie 
e¥iaenee .~ ~r~. Wft8 efmsea' ~ wiJ.lhlfte88 at' Regli­
~ en ,the,~ ~ ~ ~this presumption does not ap­
pty unless such delay covered a period of more than 12 hours. 
Such peak periq4s., Shall be, tpe periods of ml¢mum ~eliyery 
as Shown. bythetecords 9f the canner and Shall be deSIgnated 
by the cknners' for each' c~nnerY or Other specified inspection 
point pz:omptly after the "close of.eachtomato camp.ng SeRSon 
by posting',& noticti' of 'the peak periods' 'fot ~acli ,can~err or' 
,~sp'.ect!,op. po~t jlF If, Co'nSpicuo~,place ~t, sUch, :can~ery or 
mspecbijn point;'lp'he presu",ptw-n. :e8'tlJ.bltsked bY. t'}i..s para,.... 

,. gm'Pfl,: riA af!resu#tpUon aff'ect~ng th'e ~1iril~n, of 'Proof.· :, ' 
, N9 growei sh811have any rig-hts UIlde;r t~is,~ec#bll, unleSs he 
alum register' ~Ch 'load Of tomatoes With 'the camrer' at thet:ipl,~' 

'; he,p~e~s sW;~ load for insp,ectioJl and d.eIi,:v~y, ,s.uell. ~~gist:ra:. 
", tron Shatfoe made by obtaliiirtg from the caJ.lller a .certificate, 

which such canner is hereby ret(tUreff 1ft6"fui-nish,sta:iirig the 
~ime o~ arri,:al of the load at the cannery'·ol' .other:, specifiedc' 

.,' .~p.~tl()l).;.p9m.t.,,: f c.!'. . " ' 
Comment. The presumption created by the fourth r,pal'agraph of 

~ec~n'1oa.5 cis.:~: pl1eSQJnp~Qn:&1l:ecting ;the bUJ,'denot pl'Oof. As a 
relilW~" wh~n, the ~qw~r: ~tablisl:tes that: a lWld ~,tpmatoes..:waBrendered 
lWBu~t4bJe:for ~~'p~IJ'QecaW!El"it W~'l).qtfiB4pwjed:within the 
tfple, sp~w,.ed· w.,~e. ,~W;l1\1 ~he :~IWerlw.l!s, !~, ;~wd¥tni rOlf proof to 
e~",p~itb.a1l::tlle d~,!was:qflt wilJf1illY·Qr,.uegligen~lyIMus.ed or per­
mitted by'hiin. EVIDENCE CODE § 606 ("The effect .pf,a,,~es:umption 
~e!lting the ,burden ,of prQ¢ is to:i,J;npose lU1P:Q., the party ~inst whom 
it opt¥;'ate~ ,the, bur.d~n, of; pjroof ~ to the ,n(me~teJ;l(!e ,of the presumed 
f~~t.").: ,0' : ' ., 

Sectio.1168,(amimdedJ· , '. . 
. , "~EO. ,14 .. Se~~x.. 768 of theAgri,~1il:tu,~iii Code'is,amended to '-..... ~. ' ' , , . , , , ' , , (,;'. . ""~f.- 1,; ,~;", , •• ,: , .•• -

76~. The ~pecti,on. cer~:6.cate is$ued, pursuant to the provi-
si~ns [f~ ,t~ ~p'~pter ~ Be ~ ptim~ f!"c~~ ~vidence of the 

'! ' , ' percen ge of ~efecj;s according to ~he dMihltion of such de-
, :tects "', 'deffued'.i,Ir,'this 'ehl,lpter. T~~ F6sU11lption established 

c, .: :, b,Y t~is ~~ctiot!- ~s, a p.reflf"r.wti~n. aff.eqt"'n.g the ,burde", of proof, 
, . .' ,bu! ",t qoes n~. appl" nf, a o/,'?-~~ ,act'/,Qn. ,: 
\ ~~e~i: ,Seeti~n !7~8.noi.pn1Y, P.r9vides an excepti@.to tlte: hearsay 

rJll.~~.i ~kit.ls.o cr.ea~~. ,~presumption, ~X1DENCll cao. E~ 602; (" A statute 
p/l0vi(Img ,~at a.,fact or,groilp of .facts,is rprima fACie eVlden.ce of an­
otPer fact establishes a .~ebuttable, presumption.). Under Evidence 
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Code Section 606, the effect of a presumption affecting the burden of 
proof is "to impose upon the party against whom it operates the burden 
of proof as to the nonexistence of the presumed fact. " 

section n2 (amended) 

SEC. 15. Section 772 of the A.gricultural Code is amended 
~~: . 

772. The certificates provided for in this chapter shall Be 
are prima facie evidence Befei.e ~ ~ m,,~ State of the, 
true average soluble solids test of all the grapes in the lot or , 
load under consideration. Th.e, presumption, estabZish.ed by this' 
secti01/, is a presumpti01/, affectim,g the burden, of proof, but it 
does Mt apply in a crimiMl action. . 

.CpmmfJnt. Section 772 not'only provides an exception ~o the hea~y 
ru~e but , a1so'.crea:tes a presumption. EVID:ENCE CODE § 602 ("4 ~ta.tut~, 
provid~s: that a .fact or group of facts i,s pri~~ facie evidencJl9f(,an­
oth~r t~ctes~~blish~s il.re~uttable presumptIOn.")., Und,e;r ~;vI~~ce, 
Code Section 606, the effect ofa presumption affe~~uigth¢"bur~ep'iot 
woof is ',:to impose upon. the party against whom it oper:l!-t~s ~he. Du;rden" 
of pr,oof lI;S, to the ll,oneXlStence of the presumed fact. It,. '.' .. ,,' 

;'T,~~ ~~rll;~e "before any court in this State" hWJ, ~e~ ;q~leted, a;~; 
unnecessary. I 

;-,',": 

Section 782 (amended) ) • 

SEC. 16. Section 782 of the A.gricultural Code is amended' 
to read: ' ,,-' "':;0. 'J : 

'. 782. '7'he director and t4e commissio,ners of each county of 
the state, their deputies and inspectors, under. ~e sl1pervision 
&:nd control of' the director Bhallenforce t:trlS' chapter. The 
'refusal' of. any officer authorized Under ,this chapter to carry 
ont the' orders and directions of the directo,r in the, enforce-
#ent 'Of thIS ch-apter is neglect Qf duty~, ' " . • 

"The direcltor by reghlati,Qn maYlre!!<;ribemeth9,cls, of select­
mg ~Ip.i?les ()f,lots or containe~s 0 f~jts, n.~ts.~4)l'egetables 
o~ a basl~ of SIZe or other specIfic clasSIficatIOn, whIcn shall be 
rell.son.ablr c!Uculated. to ~roduce. by s~ch sampling fair rep!e-

, sentatIOI1s of the entire lots or contamers .sampled; ~stablish 
and iss1,l~:offi.cial~olor .charts., d,ep~ctm,~, the colOf )~~andards 
and,reqmremeI;lts estab~hed m tIns cll"pter; and make such 
other rules and regulatIOns ~are r~sonably, ~essary to 
se,cur~ uniformity in the enforcement of thiS cMpter., . 

Any . sample taken under the provisions oftl!is. chapter 
eBaaBe is prim&: facie. evidence ,i m ~"~ tit ',Qis 8We; 
of the true conditions of the entire lot in the~ation 
of which said sample was taken. 'The presumptio-n ~tablish.ed 
by this paragraph is a presumpti01/, affecting' the 'f)'l.f,rden of 

,;proof· . . 
. A. written, notice ~f violation, issued by a dUly qualified 

representative of the director or by commissioners, their depu­
ties and·inspectors holding valid standardization certificates 
Qf eligibility as enforcing officers of this chapter, stating that 
Ii ~ertain lot of producejs in violation of the provisions of 
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this chapter and based upon the examination of such sample, 
shaD 5e is prima facie evidence, m affj" ~ m tffis ~ 
of the true condition of the entire lot. The presumption estab­
lished by this paragraph is a presumption affecting the burden 
of proof, but it does not apply in a criminal action. 

Comment. The third paragraph of Section 782 creates a presump­
tion. EVIDENCE CODE § 602 (" A statute providing that a fact or group 
of facts is prima, facie evidence of another fact establishes a rebuttable 
presumption. "). The presumption arises when it is established that the 
sample was taken according to the method prescribed by regulation. 
Since the presumption is one that affects the burden of proof, it places 
on the person claiming that the sample is not representative of the 
entire lot the burden of proving that to be a fact. EVIDENCE CODE 
§ 606 (" The effect of a presumption affecting the burden of proof is 
to impose upon the party against ,whom it operates the burden of proof 
as to the nonexistence of the presumed fact."). Concerning the effect 
of this presumption in a criminal action, see Evidence Code Section 607 
and the Oomment thereto. 

The last paragraph of Section 782 not only provides an exception to 
the he~rsay rule but also creates a presumption. See Evidence Code 
Section 602. The presumption is a presumption affectilig the burden of 
proof. See Evidence Code Section 606. 

The phrase" in any court in this State" has been deleted as unneces­
sary. 

Section 796 (amended) 
SEC. 17. Section 796 of the Agricultural Code is amended 

to read: 
796. Grapefruit shall be (1) mature, (2) free from serious 

decay, (3) free from serious damage by freezing or drying 
due to any cause, (4) free from serious injury due to any 
cause, (5) free from serious scars, including those caused by 
insects, (6) free from serious scale, (7) free from serious dirt, 
smudge stain, sooty mold, rot residues or other foreign mate­
rial, (8) free from serious staining, (9) free from serious 
greenish or brownish rind oil spots, (10) free from serious 
spotting or pitting, (11) free from serious roughness, (12) 
free from serious aging, (13) free from serious softness, (14) 
free from serious sunburn, (15) free from serious sheepnose. 

The following standards shall be applied in determining 
whether or not grapefruit meet the requirements of this sec­
tion: 

(1) Grapefruit are not mature unless (a) at the time of 
picking and at all times thereafter the juice contains soluble 
solids, as determined by a Brix scale hydrometer, equal to or 
in excess of five and one-half parts to every part of acid con­
tained in the juice (the acidity of the juice to be calculated 
as citric acid without water of crystallization), except that in 
view of differences in climatic conditions prevailing in the 
desert areas, which result in the grapefruit grown in those 
areas having, at maturity, a higher percentage of soluble 
solids to acid than the mature grapefruit grown in other 
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areas of the state, grapefruit produced in the desert areas are 
considered mature if at the time of picking and at all times 
thereafter the juice contains soluble solids, as determined by 
a Brix scale hydrometer, equal to or in excess of six parts 
to every part of acid contained in the juice (the acidity of 
the juice to be calculated as citric acid without water of crys­
tallization), and (b) 90 percent or more of the grapefruit, 
by count, at time of picking and at all tim~s thereafter have 
attained, on at least two-thirds of the fruit surface, at least 

. a minimum characteristic yellow or grapefruit color, as in­
dicated by Color Plate No. 19 L3 in "Dictionary of Color," 
Maerz & Paul first edition 1930. Grapefruit produced outside 
of this state under climatic conditions similar to those pre­
vailing in the desert areas and offered for sale in this state 
shall meet the same maturity standard as that prescribed for 
grapefruit produced in desert areas. The geographical boun­
daries of the desert areas of the State of California shall be 
defined as Imperial County, the portions of Riverside and 
San Diego Counties located east· of a line' extending north 
and south through White Water, and that portion of San 
Bernardino County located east of the 115 meridian. 

(2) Decay is serious if any part of the grapefruit is affected 
with decay. 

(3) Damage by freezing or drying due to any cause is 
serious if 20 percent or more of the pulp or edible portion 
of the grapefruit shows evidence of drying Or a mushy condi­
tion j and damage by freezing or drying due to any cause is 
very serious if 40 percent or more of the pulp or· edible por­
tion of the grapefruit shows evidence of drying or a mushy 
eondition. Evidence of damage shall be determined by as 
many cuts of each individual grapefruit as are necessary. 

( 4) Injury due to any cause is serious if the skin (rind) is 
broken and the injury is not healed. 

(5) Scars, including those caused by insects, are serious if 
they are dark, or rough, or deep and if they aggregate 25 per­
cent or more of the fruit surface. 

(6) Scale is serious if 50 percent or more of the fruit surface 
shows scale infestation in 'excess of 50 scales per square inch. 

(7) Dirt, smudge stain, sooty mold, rot residues, or other for­
eign material are serious if an aggregate area of 25 percent or 
more of the fruit surface is affected. 

( 8) Staining of the skin (rind) is serious if 50 percent or 
more of the frUit surface is affected with a pronounced dis­
coloration. 

(9) Greenish or brownish rind oil spots are serious if they 
cover an aggregate area of 25 percent or more of the fruit sur­
face. 

(10) Spotting or pitting is serious if the spots or pits are 
sunken and cover an aggregate area of 10 percent or more of 
the fruit surface. 

(11) Roughness is serious if 90 percent or more of the fruit 
surface is rough and coarse, or lumpy. 



L 

222 CALIFORNIA LAW REVISION COMMISSION 

(12) Aging is serious if one-third or more of the surface of 
the grapefruit is dried and hard. 

(13) Softness is serious if the grapefruit is flabby. 
(14) Sunburn is serious if it causes decided flattening of the 

fruit and drying and discoloration of the skin (rind) affect­
ing more than one-third of the fruit surface. 

(15) Sheepnose is serious if the stem end of the grapefruit 
protrudes" decidedly. 

The compliance or noncompliance with the ,standards for 
grapefruit prescribed in this chapter, except as to maturity, 
may be detei'mined from ~arepresentative sample taken as fol-
lows: ' 

(a) When in containers the sample shall consiSt of not less 
than 10 percent, by coUnt, of ' the grapefruit in each of the con­
tainers selected as the sample • 

. (b) When in bulk the sample shall rconsistof not, less than 
100 grapefrUit, ex~pt that where the ,total n~ bf grape­
fruit'in 'the bulk lot is:less than [,000 grapeftuit'arepresenta­
tivesample shall ~ of lOpercetii,of the~apefrWt. 

,Each iJadividual grapefruit maybe Jexamined ,fot one or all 
of the deJ:eeta,: except as to maturity, but' enl)'i fone dafect shall 
be oouilted Ql' sdored ~ainst any iruiividDl:(gr"~eftuit. 

The official sample for testing for mat~,rotTpapefruit 
shl:lill.consistbf notleSs th8.D30.grape~rff.U " ' 
, . Any such. 8a1Jtple, so taken 1iIBeH '~i;6 it print.,facie evi­

denee of the 'character of the entirt lot from, 'whieh Rch sam­
ple was taken; 88'JI""¥!aeaHt SeetieBr.;88 eI,~".ae. The 
'presumpfionutabUsMdby t'Msparagra'Pk w,a pu_mption af-
fecting tke burdefio/ proof. '~: ' ; , , 

Tolerances to be :~ppliOO. to certain of the' !foregOing 8tandards 
"are hereby establi6ed. Tie grapefruit in 'fmytone:OOIltainer or 
',bulk!lotsh8D. beideemed as a whole to,uteeMh.erl'eqttirements of 
Standards Numbers 2,14;.5,' 6i 7, S, 9, 10, ,{ill, ,1:2, 13, 14 and 15 

, " 'rAof'this.section ~ lOng as not over 10 pei'cent;by oount, of the 
, individualgrapeftuit in such container ,(ir bulk lot,we below 

said standards, and so long as nOto-V,et&percentjl,by count, 
thereof are belowany'oneof'88idstandal'ds; .The grapefruit in 
anyone container Or bulk la1i shall,be'deelReci, 8Itra, 'Whole, to 

'I meetthe'NqlliTementslof'Standal'a Number 8 ;.f tbis section so 
long as not~Jl1ore than 15 pereent;,byeount,·.Cjfthe·ibdividual 
grapefruit in such cOntaUierO(>r;:billkrldt al'e serleualy. ~amaged 
by freemngor'drYing,QU6 to; 8nyrlB'iise" but not to exceed one­
third of thiS toierance:shall 'be 'a1lowed:;folT 'Vety tenous dam-
age by freezing or drying due to any cause. ,'I , 

Comment. ',The next 'to 1ast tl~ragraph 6fSectibn ''196 creates a pre­
sumption. EtIDE:NoE CoriE§' 602 (':<Astatllte'~dintr:that a fact or 
group of facts is prima facie evidence, of another fact eatalllishes a 
rebuttable presumption. "J. The presuin'Ption arises.when it is estab­
lished that the sample was 'taken 'sceofding tothe:!&ethod prescribed 
in the section. Since the presumption is one that affectS tlie'bnrden of 
proof, it' places on the person C;laiming that the sample is not repre­
sentative of the entire lotthe 'burden of proving that to be a fact. 
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EVIDENCE CODE § 606 ("The effect of a presumption affecting the bur­
den of proof is to impose upon the party against whom it operates the 
burden of proof as to the nonexistence of the presumed fact. "). Con­
ceriring the effect of this presumption in a criminal action, see Evidence 
Code Section 607 and the Oomment thereto. 

The phrase "as provided in Section 782 of this code" has been 
Jlele~d as unnecessary. 

Section 84,1 (amended) 
. SEC. 18. Section 841 of the Agricultural Code is amended 

,-;, 1 to read: , 
.. 8,41. .The 9jrector and the commisr4qners of each C3unty of 
the state, their deputies and inspectors, under the supervision 
and control of the director shall enforce thischapter:·TIi~··re~ 
fll~l Q:6 anyC)ffic6r,authorized under this chapter to carry out 
the orders and directions of the director in the enforcement of 

,. 

, 'this chapter is neglect of duty. 
': ·: .. The direeto.r ,by l'cguWion :may prescribe methods of select­

.1:, il,jng8aW;pl~.ollota or containers of honey, WJhich shall be rea-
.. ' ',~bly elMqulated t~ ,produce by,such. sampling fair representa­

< • ,~tions of thlH!lI.tirel¢,s·.or cilntainers sunpled; establish and 
~", ' issue' Qffieial color chaI1ts ;depicting the color standards and re­

, ,; q'llil'em.ents. eliltabliBheO. in: this chapter;. :and make such other 
, . ,~es,andregullatJ.()nS\f.UI ate reasonably ,~cesu.ry to secure uni­

" . ,." fQrmity in:the!tmfcn'ceme:&t~this chapter. 
, ; ,A.ny sample taken und~ thE! provisions of this chapter shaY 
Be if; prim.a ~ie eviden.ee. m.~ ~\itt 't&ie ,&liMe; of the 

'J, :l, , . ;!tJ.iUfulP,ndi.ijjn ,Qf 'the entire lot in tJUI·l.e.-lnination' , of which 
, ,SIlidamnpleiwa&ttaken.:The prelttmptUm'tBtiabliB1&e.dibfl this par­
'I' 'I., 1 sur~ :1, ,a ~.st¥mptio1l, affeotifl{J'the burden. of Pf'tJOf' 

Comment. The last paragraph of Section 841 .~rea~ a presumption. 
E~JlllCJilICO"Jj1!,§6Q2 ('! .... ,statute PrQviding,that:.a,;faet OI':l@11'eUP' of 
faew tis lPl"iJn:e; fa¢ie'evidCllce :of Rn(}tOOr fact establishes a :rebuttable 
preS1lJ1l~tion/'),;Tl1elpres~ptionarises when it js est&bl~ed that 
thQ).J,Q5)le ; W_st ta~ll'~' acoordanee ;w.ith th~ ,..ethdds prescri.bea, ,by 
reglJlatWn. Since, thep~SIlmptjon is one that affects. the burden ,of 
PZ1lOf. ritplaCJl$.~, the-pellSOll,ot14imi1)g,that the: sample is not repre. 
sentative of the' entdreJ.ol the burden of proving that to be ,a :fact. 
EmEmJEQQn:J-§ 6Q6,·("The.effect of a presumption affecting thelrttr­
den of proof is to impose upon the party against.~m its: operates the 
bur~en of proof as to .the nonexi~en~e of t?e .pre~~~d, f~c~ .. ~:);. qo~~ 
cermng the eft'ect of thIS presumption m a crmunal'acni>n, see'DViderlce 
(Jode ~ sectian '60t. 'and !the 'Comment-thereto:' "r' . . 

. The.l'hrase "in any court in this State" hasbeEm deleted as unneces-
sary. ',,;,.,,' ' 

S~~~ .8~2.5(Gmend~j' . , , 
c ; . f SEC.' 19. Seetion 892.5 of the Agricultural Code is amended 

to read: ! ' 

892.5. The director may investigate and certify to shippers 
or other.' financially' interested parties the grade, quality and 
condition of barley. Said certificates shall be based upon the 
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United States standards for barley and sfi.aD Be are prima facie 
evidence of the truth of the statements contained therein. The 
presumption established by this section is a presumption affect­
ing the burden of proof, but it does not apply in a criminal ac­
tion. 

Comment. Section 892.5 not only provides an exception to the hear­
say rule but also creates a presumption. EVIDENCE CODE § 602 (" A 
statute providing that a fact or group of facts is prima facie evidence 
of another fact establishes a rebuttable presumption."). Under Evi­
dence Code Section 606, the effect of a presumption affecting the bur­
den of proof is "to impose upon the party against whom it operates 
the burden of proof as to the nonexistence of the presumed fact. " 

Section 893 (amended) 
SEC. 20. Section 893 of the Agricultural Code is amended 

to read: 
893. The director shall inspect and grade upon request and 

certify to any interested patty the quality and condition of 
any field crop or other agricultural product under ~ch rules 
and regulations ashe may prescribe. Certifieate8 issued by au­
thorized agents of the director 8ftfi!.l M peeePieli HI, ~ ~ HI, 
~ stet.e M are prima facie evidence df the truthotthe state­
ments therein contained., The preSumptf&n esliWlMMd, by this 
section is a premmption affecting tle· ~urden of pr(J()f, but it 
does not apply' in a orimi'lUlil attion. Such inspeetion' shall not 
be made or such certificates issued by: ali),! person not specifi­
cally authorized by the director in ref~enee to any field crop 
product fol' which ~te standards have' been established. Any 
person so authorized shall comply with the rules and regula­
tions issued by the director relative urth(! certi:ficati()n of field 
crop products. 

Comment. Section 893 not only provides an exception to the hearsay 
rule but also creates a presumption. EVIDENCECODE§~02 (" A statute 
providing that a fact or group of facts is prima facie evidence of 
another fact establishes a rebuttable presumption.' '). UliderEVidence 
Code Section' 606, the effect of a presumption affecting the bl1l'den of 
proof is "to impose upon the party against whom it operates the burden 
of proof as to the nonexistence of the presumedfiWt'." 

The phrase "shall be received in the courts in the State!' has beeli 
deleted as unnecesstll'Y. 

Section 920 (amended) 
SEC. 21. Section 920 of the Agricultural . Code is 

amended to read : 
920. (a) Any sample taken by an enforcement officer in 

accordance with rules and regulations promu\ga~ under 
the provisions of this article for the taking of Official Samples 
sfi.aD Be is prima facie evidence; HI, _ e&lH'i m ~ ~ 
of the true condition of the entire lot from which the sample 
was taken. The presumption established by this subdivision is 
a presumption affecting the burden of proof. 
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(b) A written report issued by the State Seed Laboratory 
showing the analysis of any such sample slnMl Be is prima 
facie evidence; ffi tffi3" eem4 ffi tffis SWe; of the true analysis 
of the entire lot from which the sample was taken. The pre­
sumption established by this subdivision is a presumption 
affecting the burden of proof, but it does not apply in a 
criminal action. 

Comment. Subdivision (a) of Section 920 creates a presumption. 
EVIDENCE CODE § 602 ("A statute providing that a fact or group of 
facts is prima facie evidence of another fact establishes a rebuttable 
presumption."). The presumption arises when it is established that 
the sample was taken in accordance with the method prescribed by the 
rules and regulations. Since the presumption is one that affects the 
burden of proof, it places on the person claiming that the sample is 
not representative of the entire lot the burden of proving that to be a 
fact. EVIDENCE CODE § 606 ("The· effect of a presumption affecting the 
burden of proof is to impose upon the party against whom it operates 
the burden of proof as to the nonexistence of the presumed fact."). 
Concerning the effect of 1lhis presumption in a criminal action, see 
Evidence Code Section 607 and the Comment thereto. 

Subdivision (b) not only provides an exception to the hearsay rule 
but also creates a presumption. See Evidence Code Section 602. The 
presumption is a presumption affecting the burden of proof. See Evi­
dence Code Section 606. 

The phrase "in any court in this State" has been deleted as unneces­
sary. 

Section 1040 (amended) 
SEC. 22. Section 1040 of the Agricultural Code is amended 

to read: 
1040. tit ~ ~ ei¥ti &P epiHl:iBaI, m ~ eelH'f m 4iftis 
~ ft A certificate of the director stating the results of any 
analysis, purported. to have been made under the provisions of 
this act, shall Be is prima facie evidence of the fact that the 
sample or samples mentioned in said analysis or certificate 
were properly analyzed; that such samples were taken as 
herein provided; that the substances analyZed contajned the 
component parts stated in such certificate and analysis; and 
that the samples were taken from the lots, parcels or pac}mges 
mentioned in said certificate. The presumption established by 
this section is a presumption affecting the burden of proof, 
but it does not apply in a criminal action. . 

Comment. Section 1040 not only provides an exception to the hear­
say rule but also creates a presumption. EVIDENCE CODE§ 602 ("A 
statute providing that a fact or group of facts is prima facie evidence 
of another fact establishes a rebuttable presumption."). Under Evi- . 
dence Code Section 606, the effect of a presumption affecting the burden 
of proof is "to impose upon the party against whom it operates the 
burden of proof as to the nonexistence of the presumed fact." 

Although the certificate is admissible in a criminal action, no pre­
sumptive effect is given to it in a criminal action. This gives a reason-
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able construction to the clause "in any action, civil or criminal, in any 
court in this State" which formerly appeared in the section. 

Section 11 05 (repealed) 
SEC. 23. Section 1105 of the Agricultural Code is repealed. 
~ It sltMI Be flPeS1:llBea Hem tfl:e ffiet * fl8SSessieft ~ 
~ flepseft, tiPm ei' eePflepa;tieft eftgagea m tfl:e sale * eggs 
~ ~ eggs ftl'e ~ ~ 

Comment. Section 1105 is unnecessary in light of Agricultural Code 
Section 18. See Section 18 and the Comment thereto. CO'm,pare 21 OPS. 
CAL. ATTY. GEN. 171 (1953) (concerning Section 1105) with 17 01'8. 
OAL;;A!ITY. GEN. 154 (1951) (concerning Section 18). 

section 1106.1 (amended) 
SEC. 24, Section 1106.1 of the Agricultural Code is 

. amended to read : 
1106.1. The director, by regulation, shall prescribe methods 

of selecting aamples of lots or containers of eggs which shall 
be reasonably -calculated to produce by such sampling ,fair 
representations of the . entire lots or containers sampled. 
.Any sample taken hereunder sBeH: Be is prima fatieevicjence; 
m ~ eetifi m tJ:Hs ~ of the true COlldition of the entire 
lot in the examination, of which said sample was taken .. The 
presumption established by this section is {], presumption (lffeet-
ing the 'burden/ol proof. , 

Comment. Section 1106.1 creates a presumption. EVIDENCE OODJ£ 
§ 602 ("A statute providing that a fact or group of facts is prima.fMie 
evidence of another fact ,establishes a rebuttable presumption.' '). 'rlie 
presumption arises when it is established' that the -sample was taken 
in accordance with the methods prescribed by regulation. Since the 
presumption is one that affects the burden of proof, it places on the 
pi:!rson claiming th~t the sample is not representll.tive of the entire lot 
the' burden elf provIng that to be a fact. EVIDEN,Clt' COpE §, 606 (" The 
effect of a presUmption a1fecting the burden ofpl'oof is 'to impose upon 
the party against whom it operat~s the burden of proof asio the non­
existence of the presumed fact."). Concerning t\le" effect Of this pre­
Stimptionm' a criminal action, see Evidence Code Section 607 and the 
U()tnmeftt' thereto. ' ' , 

The phrase "in any court in this State" has been deleted as unneces-
sary; " ' 

S~tion T267 (amended) 
SEC. 25. Section 1267 of the Agricultural Code is amended 

to read: 
1267. For the 'purpose of enforcing the provisions of this 

chapter the director is authorized to receive verified .com­
plaints from producers against any commission merchant, 
dealer, broker, cash buyer, or agent or any person, assume 
ing or attempting to act as such, and upon receipt of such 
verified complaint shall have full authority to make any and 
all necessary investigations relative to the said complaint. 
The director or his authorized agents are empowered to ad-
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minister oaths of verification on said complaints. He shall 
have at all times free and unimpeded access to all buildings, 
yards, warehouses, storage and transportation facilities in 
which any farm products are kept, stored, handled or trans­
ported. He shall have full authority to administer oaths and 
take testimony thereunder, to issue subpoenas requiring the 
attendance of witnesses before him, together with all books, 
memoranda, papers, and other documents, articles or instru­
ments; to compel the disclosure by such witnesses of all facts 
known to them relative to the matters under investigation, 
and all pal'tiesdisobeying the orders or subpoenas of said 

. director shall be guilty of contempt and shall be certified to 
,cthe supedor court of the state for punishment for such con­

.tempt. ~ &I Peeslee, &lKtite ftBft pe~spts &I ~ m­
~eetiSft eepSHeaies, eeptiiea pepsN,· filuiHl:~ &Bft ftIl. ~ 
~ ftle HI: 4;fte eftiee &I ~ mf'eetsp ~ ee ~Meie eviaeBee 
-e4l ~ mattep8 1Iiepe~ eSJl$ameti, ea ..,..~. aElmittea im& 
e:viaefteem.~ lteHHtc.l'P6'i'itiefl iBtftis'e~8l'. 

Comrrierit. The laSt sentence6f Section 1267 1l11.$ been deleted; it is 
inconsistent with subdivision' (e)' of Section 1268.2; 

~~tion .1268.2 .(Qmend~d) . 
" ;, aE;C. 26. 'Section' 1268;2 of the Agr.ieultural Code is 

.amended to read : 
1268.2. (a) Oral evidence shall be taken Qnly on oath or 

affirmation. 
(b) Each party shall have these rights: To· call;and examine 

witnesses; to introduce exhibits; to cross-exal!line opposing 
witnesses on any matter relevant to the issues' eYen though 
that matter was not covered in the direct examination; to 
impeach any witness regardless of which party first called him 
to· testify; and to rebut the evidence against him. If re­
spondent does not testify in his own behalf he may be called 
and examined as if under cross-examination. 
. (c) The hearing need .not be conducted aecording to tech­
nical rules relating to evidence and witnesses. Any relevant 
evidence shall be admitted if it is the sort of evidence on which 
responsible persons are accustomed to rely in the conduct of 
serious affairs, regardless of the existence of any C($mon law 
or statutory rule which might make improper the admission 
of suell evidence over objection in civil actions. The rules of 
privilege. shall be 'effective to· the SftIBC extent that they are 
M ei" ltepeaitep ~ otherwise required by statute· to be rec­
ognized m ~ .&etieBs at the hearing, and irrelevant and 
unduly repetitious evidence shall be excluded. 

Commebf; The revision of the last sentence of Section 1268.2 is 
necessary because, under Division 8 (commencing with Section 900) of 
the Evidence Code, the privileges applicable iIi some administrative 
proceedings are at times different from those applicable in civil actions. 
As· revised; the last sentence of Section 1268.2 conforms to the last 
sentence of Government Code Section 11513 (part of the State Admin-
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istrative Procedure Act) as amended by Chapter 299 of the Statutes 
of 1965, the act that enacted the Evidence Code. 

Section 1272 (amended) 
SEC. 27. Section 1272 of the Agricultural Code is amended 

to read: 
1272. (a) When requested by his consignor, a commission 

merchant shall before the close of the next business day fol­
lowing the sale of any farm products consigned to him trans­
mit or deliver to the owner or consignor of the farm products 
a true written report of such sale, showing the amount 
sold, and the selling price. Remittance in full of the amount 
realized from such sales, including all collections, overcharges 
and damages, less the agreed commission and other charges, 
together with a complete account of sales, shall be made to the 
consignor within 10 days after receipt of the moneys by the 
commission merchant, unless otherwise agreed in writing. In 
the account the names and addresses of purchasers need not be 
given, except as required in Section 1271. Provided, however, 
where a commission merchant has entered into a written con­
tract with two or more owners or consignor~ which nontract 
provides that the returns for farm products sold for the accomit 
of such oWners or consignors shall be pooled ona definite basis 
as to size and/or grade, during a certain period of time then 
a commission merchant shall be required to render an account 
of sales, showing the net average pool return on each size and/ 
or grade from sales made and shall keep a correct record of such 
sales, showing in detail all information as required in Section 
1271 of the Agricultural Code. 

(b) Every commission merchant shall retain a copy of all 
records covering each transaction, for a period of one year 
from the date thereof, which copy shall at all times be available 
for, and open to, the confidential inspection of the director and 
the consignor, or authorized representative of either. In the 
event of any dispute or disagreement between a consignor and 
a commission merchant arising at the tiine of delivery as to con­
dition, quality, grade, pack, quantity or weight of any lot, ship­
ment or consignment of farm products, the department shall 
furnish upon the payment of a reasonable fee therefor by the 
requesting party a certificate establishing the condition, qual­
ity, grade, pack, quantity, or weight of such lot, shipment or 
consignment. Such certificate s11eH Be is prima fa.cie evidence 
m ell ~ ef 4;ftis State as t& the peeiWs iltepeef of the truth 
of the statements contained therein. The presumption estab­
lished by this subdivision is a presumption affecting the burden 
of proof, but it does not apply in a criminal action. The burden 
of proof shall be upon the commission merchant to prove the 
correctness of his accounting as to any transaction which may 
be questioned. 

(c) Every dealer must pay for farm products delivered to 
him or it at the time and in the manner specified in the con­
tract with the producer, but if no time is set by such contract, 

.·.7&7 
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or at the time of said delivery, then within 30 days from the 
delivery or taking possession of such farm products. 

(d) No claim may be made as against the seller of farm prod­
ucts by a dealer or cash buyer under this chapter, and no credit 
may be allowed to such dealer or cash buyer as against a pro­
ducer of farm products by reason of damage to or loss, dump­
ing, or disposal of farm products sold to said dealer or cash 
buyer, in any payment, accounting or settlement made by said 
dealer or cash buyer to said producer, unless said dealer or cash 
buyer has secured and is in possession of a certificate, issued 
by an agricultural commissioner, county health officer, director, 
a duly authorized officer of the State Board of Health, or by 
some other official now or hereafter authorized by law, to the 
effect that the farm products involved have been damaged, 
dumped, destroyed or otherwise disposed of 88 unfit for human 
consumption ,or !IS in violation of the fruit and vegetable stand­
ards of the Agricultural Code as contained in Division 5, Chap­
ter 2 thereof. Such certificate will not be valid 88 proof of 
proper daim, credit or offset unless issued within 24 hours of 
the receipt by the dealer or cash buyer of the farm products 
inwlved. 

Comment~' Subdivision (b) of Section 1272 not only provides an 
exception to the hearsay rule but also creates a presumption. EVIDENCE 
CODE § 602 (" A statute providing that a fact or group of facts is prima 
facie evidence of another fact establishes a rebutta.b,lepresumptiqn."). 
Under Evidence Code Sec,tion 606, the effect of apresnmption affecting 
the burden of proof is '~to impose upon the party against whom it 
operates the burden of proof as to the nonexiStence of the presumed 
fact." ' 

The phrase" in all courts of this State" has been deleted as unneces­
sary. 

Sel=fion 1272.5 (amended) 
SEC. 28. Section 1272.5 of the Agricultural Code is amended 

to read: 
1272.5. ~ Proof of OIfI,y sale of farm products made by a 

commission merchant for less than the current market price to 
any person with whom he has any :finatIDi&l connection, di­
rectly or indirectly as owner of its corporate stock, as copartner, 
or'otherwise, or' any sale out of which sai'd>comDli$sion mer­
chant receives, directly or indirectly, any portion of the pur­
chase price, other than the commission named 'in licensee's ap­
plication or in a specific contract with the consignor, sJ:Wl Be 
~ Heie. evitieBee establishes a rebuttable presumption of 
fraud within the meaning of this chapter. Tkis presumption is 
a presumption affectingtke 'burden of proof. 

No commission merchant,dealer, or broker. who finances, 
lends money, or otherwise makes advances of money or credits 
to another commission merchant, dealer, or broker may de­
duct from the proceeds ,of farm products marketed, sold, or 
otherwise handled by him on behalf of or for the account of the 
commission merchant, dealer, or broker to whom such money, 
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loans, advances or credits are made, an amount exceeding a rea­
sonable commission or brokerage together with the usual and 
customary selling charges and/or costs of marketing, and may 
not otherwise divert to his own use or account or in liquidation 
of such loans, advances or credits the moneys, returns, or pro­
ceeds accruing from the sale, handling or marketing of farm 
products handled by him on behalf of or for the account of the 
commission merchant, dealer, or broker to whom or for whom 
such loans, advances, or credits are made. 

Comment. When the facts that give rise to,the presumption created 
by Section 1272.5 have been established, thee&mmission, merchant has 
the burden of provirig the absence of fraud. EVIbENOE CODE § 606 
e'The effect of a pl!'flSumption affecting the burd'eri of 'proof is to 
impose upon the party against whom it operates' the buMe~ of proof 
as to .the nonexistence' of the presttnled f-act.")! '~cerning- 'the effect 

,of this preimmption in a criminal aCtion, see Eyiaenc~{lod:e'Section 607 
and the Comment thereto.::' :'1',;,! ';;1 " 

This· presUmption has, been classified as,' a presumption affecting the 
burden' of, proof; in recognition of the faet that' a'comtn'hllsion: merchant 
serves in afiduefury capacity. See Ra1fmim.: ".l"",Ue~"'d6fil: Growers, 
Inc., 133 Cal. App.2d 154, 284 P.2d 57 (1955). See ,ilbltHJMtion 1272 
~.hicll,p,r-ovidesthat( tlte~mmi8$ion·m~J1chant _thtfliDJden\t)i:proVing 
,the eODrectness of, his. 8.(lColUlting as to any tr&D88letibn :which.m.,y'.be 
questioned. . , 

Sectloti1300.3-2 (amended)' , ,', 
, ' SEc.2g~·:Section 1300.3-2 of theAgrj~~ltW"~,CQde is 

a~ended to reaq.: . .,. , .." 
1300.3-2. (a) Oral evidence shall be taken only on oath, or 

affirmation. " , , " 
(b) , Each party shall have these rights: To call and ~X8,mine 

witnesses; to introduce exhibits; to cross-e~~~m,e ;o~!pg~ing}vit­
nesses on any matter relev8.llt to the '.iMueB'even 'tlidu~l:aie 
matter waa not covered! in the .mect aamination ;: to impeach 
any witness regardless of which party first· called him to 
testify jand to rebut the evideIl:ce agaHuit hiin.:If respondent 
does not ,testify in his: own behalf he may be: etilled and exam­
ined as if·under cross-eXamination. 

(c)· The .~ring need notbecon~lllcted aeoording to techni-
, cal rules relating te evidence and. :witnesseS. ,An~ relevant evi­
dence . shall be .admitted if it is the sort of evidlmee ,on which 
responsible persons are aceustomed·to rely in the: eonduct of 
seriQUS a1fait1!, regardless. of the e~tence ,of any 'eOmmon law 
or statutory rule:whiehmightmak&inil»"opel',theadlpission of 
such evidence over objection in civil aetions. Thefrules of privi­
lege shall be effective to the St¥Be" extent· that they are B&W ei' 

aepeMte'P ~ ot~,wise required,. by statute lobe recognized 
itt eiW. ~t"i&;BS 4f the hearifl1l,' and irrelevant and unduly repe-
titious evidence sltallbe: exeluded. ,! 

Coinment. 'The revision of tW Drst ~Sentell(Je' of Section 1300.3-2 is 
necessary because, under DivisionS (commmlcing with Section 900) of 
th,e Evidence Code, the privileges applicable in some administrative 
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proceedings are at times different from those applicable in civil actions. 
As 'revised, the last sentence of Section 1300.3-2 conforms to the last 
sentence of Government Code Section 11513 (part of the State Admin­
istJ:ativ:e Procedure Act) as amended by Chapter 299 of the Statutes of 
1965, the a.ctcthat enacted the Evidence Code. 

5e(6on 1300.5 (amended) 
, ,;"" SEC. 30. Section 1300.5 of the Agricultural Code is amended 
,_, tor~~::, " 

',' I, 1,300.,5., i ,,( a) : EVi!ry prOCe$SOr othex ~aJ;I, a licensed wine­
',gfoW,er Wb~n~\ll'(*~es fapp pr041Wtsfr~~qe,p~lJi~n thereof 

pn. /a, p~q,o~t b8:S~' ~aUproID.}\Uy u~n,< cp~pleijon, ,of said 
'i",! l;W.0~~g i¢.op:n~l1e:pr<Wucer of '!;he r.e$m1;lJ,oPtaipeci; and in 
:t "~'J~4lg,~;Jccount ,~y, ~~:~~~:pl~ly for ~ entire 

,lV~t,of the f~ Pl'9Q.uct so relleiv.ed frq~;tlt~ pl'OElucer. 
ii,' , I,"::'fheJ;,~ af,pecMic.gl'lJde or q~ty isJ~C9n.cijtionlAf4,packout 
, , " b~, ,epp.1;ract;b'iwet¥J, ,proqw~er jpld, ijle, P ... -oc~~, ~eh grade 
, " '" "or, 4~o/,~ he q~1;ctl1lliJ:¥ldat Ute Q~w~tiqn. o,f,8$id. process-

jn,gJ?y; ai.te orl ~e4.e~a.l ~ency Q.uly,autJuui,zed to:,determine 
,: ,,~id~aAA: ~ ql¢ity,; 1mc1 146, certifie&~ isslWd ill connection 

" ': Wl~,~q.ril,lIlPeR~~O~,~ ~ is primaf~e ,~d~IUte of the 
> :r:: ,', gr~de.'i~r, qol+4i~ ,0J.'r. bQ~: O! ~e finish~g,: p\'pdJIpt,.. The ~e-
':,,1'; ,$U~1:\m~ ,~~blM~;,b,l ,tMB p(Wagr,Cfpl&j,;'lS, (Io ,pre.-mptwn 

. ;l~I,6,(}ti'nf!: fh6,~urden of proof, but it dou 'nOt ~.w. a cnm-
',.', ,:.,'~~~~' 'I, ... ;,.. . : " ,,' n" 

;';';"i ,EV~r,(mni;:rMt ~tween. ",.processor ,~.d .... PJ:o~ cover­
."1')7') ,~,~~, p'qt~, ~; ~afDl prpd~on'i';2I*komtlj)Mis shall, 
, in addition to designating ~·pme.~ be.pJiiA f()~ltIt~lspecific 
,!j('c:[ ~~de~, ~.'~~.~; ~e "wioe i;o:;be Pll.j.fi,~.,::;. 1()~"g~ 

, ' ~tO :whiQh~e farm,p,roAuct.lS ~rpce~q,as" . ~q",by" 
" ,",; '~~M~~,8~(~~,,~ed'I)]:Oduet b,,,aUii" 'oriied,atR,te., 

'I ""~#e4~Jii1\~~~c~.,, ,,, ',"" '{,, 
, l' l~). lllye'1Y PI:Q~J: 'otb,e,: than _ ~,d ~~BJ'~:wer I, 
" ,w4o r~~eiv~ fl!of~ ;prRp.uC~ .fr~a.ll the ,p~94.VAAr .tp.~ePf ~lXt 

'Jiir I' p.~~'Wl' ~~q,~ ~8 Pf,PInBfll, mH4:JF.~ ~~. 
, a corree1;' record showing m ·.d~ tlJ"e, ~I})lq~ ,pth.Jief~~f4 , 

to the processing, handling, storage, and sale of said farm . 
products: I ,';),-,' \ (y';. ,l~' ' .• V:' 

: I,) [W;;I!, l, U.l hTbeillPle aildaddteilSof:tbe ooDSignor.: ,,: " ,'; 
(2) The date received. 

, " . [·(3),llbequantity.reeeived;);J':' 
, •. ,' ."". (4); Tae,sizeor aizesoUhe:oon~ersinto whiohtlie'finished 
,.",p~ctispa.cketl.t. ;; _ 

) , . (6): T:he grade; or grades and quaIity of the finiShed' product. 
Iii: '.1 • (6) ~The,pl!idIHlrpriees obtained from the sale, of the :6n-
; 5 • " ,iaheki produet.; , 

" ,:(7) .AJi.I,itemized statement of costS and ~harges paid in 
~eo;lU1eetioli,with thei!proeessing, handling, . storage, and sale of 

""ilhefarDl;produet .. ,,'" ',·i ,." ., 
. " (c) ! Where the processor has entered into a written contract 
,with. two ()r ,more ewners or coilSignors, which contract pro­

.. (f"J '~j Mes:"that, the returns, fofA.he;,farm' products ,handled and 
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sold for the account of such owners or consignors shall be 
pooled on a definite basis as to grade or quality, or both, 
during a specific period of time, then the processor shall render 
an account of sale showing the net average pool return 
on each grade and quality from sales made, showing in 
detail all charges in connection with the handling, processing 
and selling of such farm products, and the processor shall 
keep a correct record of such sales and charges. 

(d) Every processor shall keep accurate books and records 
showing the names and addresses of all producers selling and 
making delivery of farm products to him, including the dates 
of deliveries, the quantities thereof, and the agreed price 
to be paid therefor, and if no agreed price has been: arrived 
at, or a method far determining the BRme agree4' upon, then 
'such agreed price shall be considered the value/of such 
products as'of date of delivery. Fotfhe purpoSe"of ascertain­
ing such value and in addition to' ot~r eVidence, reference 
may be had to price quotations from the 'federal-jt.ate market 
news service. Accurate grading 'and weitJtt receit»ts bear­
ing the date thereof shall be given by all processors to each 
producer, or his agent, upon eaeh ahd eVery delivery, such 
receipt to bear the name and aqdr_,bftheproducer and 
the name of the processor. Not "later thail 1l~ days after 
demand the processor shall give to every' sutili· prOducer so 
requesting a full and complete statement of SUch producer 's 
acoount, showing the entire quantities 01 'prodncta' delivered 
by him, the gl'ades thereof; and the attilifuit' owing· fO.r every 
lot atldfor the whole thereof. ' . , .' 

. Comment.' T~e second paragraph of subdivision (a) of Secti9n 1300.5 
not only pioVides an exception to' the. hearsay mil but· ~lso. creates a 
presumption. EVIDENCE CODE § 60~ ("A statute prdvUijng that a fact 
or group of facts is prima facie evidence of anotlterf'act< ~blishes 
a rebuttable presumption."'). Under Evideilce' Code ~e-c!it)n ~06, the 
effect of ~"presumption ~ffectj.ilg the burd.en bf pro()fiS "to impose 
upon the party agamst w:hom it operates tthe bu.riiElii of ptoofas to the 
nonexistence of, the presum'ed fact." . '.' " ., .. 

, 'r! 

Se~tion 4135 (amended) 
SEC. 31. Section 4185 of the Agricultural,eMe is amended 

to read: '1 . 

4135. The sale by any retail stare,· or IDAntdacturer or dis­
tributor, including any producer-distributor or nonprofit c0-
operative association acting as a distributor, of mift,i cream, 
or dairy products at less than cost is, lIB unfair practice. Cost 
as applied to manufacturers and distributors, as Used herein, 
shall mean the cost of raw product, plus all costs of manufac­
'turing, processing, handling, sale and delivery, including 
overhead costs;, and cost as applied to retail stores, 8S used 
herein, shall mean invoice or replacement cost, whichever 
is lower, plus the cost of doing business of such retail store. 
" Cost of raw product, " in the case of market milk and market 
cream, whether or not such market milk or, market cream 
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is used in the processing or manufacture of dairy products, 
shall be the applicable minimum price thepefspe therefor, if 
any, payable by distributors to producers pursuant to sta­
bilization or marketing plans in effect under the provisions 
of Chapter 17 (commencing with Section 4200) of Divi­
sion 6; provided, however, that the foregoing definition of 
"cost of raw product," as applied to sales on a bid basis to 
public agencies or institutions, shall be applicable only to 
market milk or market cream utilized for Class 1 purposes, 
as such purposes are defined in Chapter 17, Division 6 of this 
code. Ev4aeBee Proof of cost, based on audits or surveys, made 
in accordance with generally accepted cost accounting pro­
cedures, shaH eSBstitate ~ Meie ev4aeBee establishes 
a rebuttable presumption of such cost at the time of the com­
mission of such violation. This presumption is a presumption 
affecting the burden of proof, but it does not apply in a 
criminal action. The director shall establish by rule and regu­
lations pursuant to Section 4143 the procedures which shall 
be considered as "generally accepted cost accounting proce­
dures. " Such procedures are those found by the director to 
accurately determine actual costs. 

Comment. Under Evidence Code Section 606, the effect of a pre­
sumption affecting the burden of proof is "to impose upon the party 
against whom it operates the burden of proof as to the nonexistence 
of the presumed fact. " 

Section 4148 (amended) 
SEC. 32. Section 4148 of the Agricultural Code is amended 

to read: 
4148. Prices filed pursuant to Section 4147 shall be made 

in such office of the director as he shall designate. Such prices 
shall not become effective until the seventh day after filing. 
EviaeBee Proof of any sale of, or offer or agreement to sell 
such market milk, market cream or dairy products by a dis­
tributor at less than the prices theretofore filed with the 
director by such distributor pursuant to the provisions of 
this article shaH eSBstitate ~ Meie ~ establiskeS' a 
rebuttable presumption of a violation of this article. This pre­
sumption is a presumption affecting the burden of producing 
evidence. Offers and agreements to sell, as used herein, shall 
include offers and agreements which are conditional, or which 
shall become effective, upon the filing thereafter of amended 
prices by the distributor making such offer. Upon receipt of 
such filings or amendments, the director shall forthwith date, 
file and index the same in such manner that the information 
therein contained shall at all times be kept current and be 
readily available to any interested person desiring to in­
spect the same. Any other distributor in the marketing area 
may meet any such prices so filed; provided, that such dis­
tributor shall file with the director a schedule of prices not. 
exceeding the prices so met by him within 24 hours after 
meeting the same. 
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Comment. Under Evidence Code 604, the effect of a presumption 
affecting the burden of producing evidence is "to require the trier of 
fact to assume the existence of the presumed fact unless and until 
evidence is introduced which would support a finding of its nonexist­
ence, in which case the trier of fact shall determine the existence or non­
existence of the presumed fact from the evidence and without regard 
to the presumption. Nothing in this section shall be construed to pre­
vent the drawing of any inference that may be appropriate." 
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