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REPORT OF THE CALIFORNIA LAW REVISION
COMMISSION FOR THE YEAR 1966
FUNCTION AND PROCEDURE OF COMMISSION
The California Law Revision Commission consists of one Member of
the Senate, one Member of the Assembly, seven members appointed
by the Governor with the advice and consent of the Senate, and the
Legislative Counsel who is ex officio a nonvoting member.l
The principal duties of the Law Revision Commission are to:
(1) Examine the common law and statutel:l of the State for the
purpose of discovering defects and anachronistns therein.
(2)' Receive alid consider suggestions and proposed changes in the
law from the American Law Institute, the Nati~nal Conference of Commissioners on Uniform State Laws, bar associations, and other learned
bodies, judges, public officials, lawyers, and t1).e public generally.
(3) Recommend such changes in the law as it deems necessary to
bring the law of this State into harmony with modern conditions.!1
The Commission is required to file a report at each regular session
of the Legislature containing a calendar of ippics selected by it for
study, listing both studies in progress and topics intended for future
consideration. The Commission may study only.- topics which the Legislature, by concurrent resolution, authorizes it to study.8
Each of the Commission 's recommendatio~ is based on a research
study of the subject matter concerned. Many ofvthese studies are undertaken by specialists in the fields of law invol,.ed who are retained as
research consultants to 'the Commission. This procedure not only provides the Commission with invaluable expert ¥sistance but is economical as well because the attorneys ~d ,law jrofessors who serve as
research consultants have already acquired the ~onsiderable background
necessary to understand the specific problems Lunder consideration.
The consultant submits a detailed research st.dy that is given careful
consideration by the Commission. After making its preliminary decisions on the subject, the Commission distrijutes a tentative recommendation to the State Bar and to numerous ~ther interested persons.
Comments on the tentative recommendation ar~ considered by the Commission in determining what report and reconunendation it will make
to the Legislature. When the Commission has -reached a conclusion on
the matter, its recommendation to the Legislatitre, including a draft of
any legislation necessary to effectuate its recolllmendation, is published
in a printed pamphlet.' If the research study,has not been previously
published, it also is included in this pamphlet.
1~ GoVT. CoDI! II 10300-10340.
'

• See CAL. GOVT. CODI! I 10330. The Commll!81on Is alli:l directed to recommend the
express repeal of all statutes repealed by impllcatldtl or held unconstitutional by
the Supreme Court of the State or the Supreme C01p"t of the United States. CAL.
GOVT. CODI! § 10331.
'
• See CAL. GOVT. CODI! § 10335.
, Occasionally one or more members of the Commission may not join in all or part of
a recommendation submitted to the Legislature by the Commission.
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The pamphlets are distributed to the Governor, Members of the Legislature, heads of state departments, and a substantial number of judges,
district attorneys, lawyers, law professors, and law libraries throughout
the State. Ii Thus, a large and representative number of interested persons are given an opportunity to study and comment upon the Commission's work before it is submitted to the Legislature. The annual
reports and the recommendations and studies of the Commission are
bound in a set of volumes that is both a permanent record of the Commission's work and, it is believed, a valuable contribution to the legal
literature of the State.
A total of 57 bills and two proposed constitutional amendments have
been drafted by the Commission to effectuate its recommendations. 6
Thirty-seven of these bills were enacted at the first session to which
they were presented; ten bills were enacted at subsequent sessions or
their substance was incorporated into othet legislation that was enacted. Thus, of the 57 bills recommended, 4'1 eventually became law.'1
• See CAL. Goft. CoDB I 10383.
e The number of bllls actually Introduced was In exqesa of 67 since, In some caaea,
the substance of the same blll was Introduced ~t a subsequent Besslon and, In
the case of the Evidence Code, the same blll wat Introduced In both the Senate
and the A8aembly.
.
• Cal State. 1966, Ch. '199, p. 1400 and Ch. 8'17, p. 1491. (Revision of varioUS sections
of the Education Code relating to the Publlc ~I System.)
Cal. State. 1966, Ch. 1183, p. 2193. (Revision of Protate Code Sections UO to 148aettin&' aside of estates.)
,
Cal State. 1967, Ch. 10111 p. 678. (ElImination of o~lete provisions In Penal Code
Sections 1177 and 13711.)
Cal. State. 1967, Ch. 139, p. 783. (Maximum period of eonftDement In a counq jail)
Cal. stats. 1967, Ch. 249, p. 801l. (.Judicial notice of tht law ot forelp countrlea.)
Cal Stats. 1967, Ch. 466, p. 1308. (Recodification of F1ah and Game Code.)
Cal State. 1967, Ch. 490, p. 16110. (RIBhts of surv1v11c 1IJ)OU8e In property acquired
by decedent whIle domiciled elsewhere.)
!
Cal Stats. 1967, Ch. 640, p. 1689. (Notice of appllca~n for attorney's tees and coate
In domestic relations actions.)
,
Cal State. 1967, Ch. f498, p. 1I824. (Bringing new P~ Into civil actions.)
Cal. State. 1969 Ch. 1lI11, p. 3006. (DoctrIne of worthl.. title.)
Cal State. 1969, Ch. 468, p. 2403. (Elrectlve date of an order ruling on motion for
new t r i a l ) ,
Cal State. 1969, Ch. 469, p. 1I404. (TIme within whl. motion for new trial may be
made.)
Cal. State. 11168, Ch. 470, p. 1405. (Suspension of a~te power of alIenatloD.)
Cal State. 1969, Ch. 600, p, un. (Procedure for ap
tine guardians.)
Cal. State. 1969, Ch. 501, p. 1443. (Codltlcatlon of la 'reJa:tlng to grand Jurlea.)
Cal. State. 1969, Ch. 5118, p. 1496. (Mortp.gea to sec
future advancea.)
Cal. State. 1969, Ch. 1716, p. 4115 and Che.1724-1728;:pp. 4111-4166. (Presentation of
claims ap.lnst public entities.) ,
"
Cal. State. 1961, Ch. 461, p. 1640. (Arbitration.)
•
Cal. State. 1961, Ch. 689, p. 1738. (Rescission of contrltCte.)
Cal. State. 19~~1 Ch. 636, p. 1838. (Inter vivos ~ property rights In property
acquired wnue domiciled elsewhere.)
Cal. Stats. 1861, Ch. 867, p. 1887. (Survival of actions.)
Cal. State. 1861, Ch. 161l1, p. 3489. (Tax apportionmfDt In eminent domain proceedIn~)
,
Cal. Stats. 1861, Ch. 1613, p. 3442. (Taldnc poaaeaaIOD and paaaap of title In eminent domain proceedings.)
Cal Stat&. 1861, Ch. 1616, p. 3459. (Revision of .JuYenlle Court Law adopting the
substance of two bills drafted by the Comm188lo.., to dectuate Its recommendations on this subJect.)
,
Cal. State. 1963, Ch. 1681. (Sovereign lmmunity-tor1llabWty of public entities and
public employees.)
Cal State. 1963, Ch. 1715. (Sovereign Immunlty--dla.1ma, actions and Judgments
against public entities and public employees.)
Cal State. 1968/ Ch. 1682 (Sovereign lmmunlq)-lruUzrance coverage for public entities and pUDlIc employees.)
.
Cal. Stats. 1963, Ch. 1688. (Sovereign Immunlty--defenae of public employees.)
Cal State. 1968, Ch. 1684,. (Sovereign Immunlty-w,rkmen's compensation benetlts
for persons asSisting law enforcement or tlre control omcers.)
Cal. State. 19118, Ch. 1686. (Sovereign lmmunity-amfDdmenta and repeals of Inconsistent special statutes.)
Cal Stats. 1963, Ch. 1686. (Sovereign Immunlty-amtndments and repeals of Inconafstent special statutes.)
Cal. Stats. 1963, Ch. 2029. (Sovereign Immunlty-am~dments and repeals of Ineonslatant apeclal statutes.)
CaL Stats. 1965, Ch. 2119. (EvIdence Code.)

'
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One of the proposed constitutional amendments was approved and ratified by the people; 8 the other was not approved by the Legislature.
A total of 1,764 sections of the California statutes has been affected
by Commission recommended legislation that was enacted by the Legislature: 923 sections were added, 365 sections were amended, and 476
sections were repealed.
Cal. Stat& 1965. Ch. 653. (Sovereign immunity--claims and actions against public
entities and public employees.)
Cal. Stat& 1965. Ch. 1151. (Evidence in eminent domain proceedidgs.)
Cal. Stat& 1965. Ch. 1527. (Sovereign Immunity-liability of public entities for
ownership and operation of motor vshlcles.)
Cal. Stats. 1965. ChB. 1649 1650. (Reimbursement for moving expenses.)
8 CAL. CONST.• Art. XI. I 10 (1960). (Power of Legislature to prescribe procedures
governing claims against chartered cities and counties and employees thereof.)

PERSONNEL OF COMMISSION
.As of December 31, 1966, the membership of the Law Revision Commission is:
Term e:z:pires

Richard H. Jieatinge, Los Angeles, Ohairman __________________ October 1, 1967
Sho Sato, Berkeley, Vice Ohairman __________________________ October 1, 1969
Hon. James A. Cobey, Merced, Senate Member________________
*
Hon. Alfred H. Song, Monterey Park, Assembly Member_______
*
Joseph A. Ball, Long Beach, Member________________________ October 1, 1969
James R. Edwards, San Bernardino, Member_________________ October 1, 1967
John R. McDonough, Stanford, Member______________________ October 1, 1967
Herman F. Selvin, Los Angeles, Member____________________ October 1, 1967
Thomas.E. Stanton, Jr., San Francisco, Member______________ October 1, 1969
t
George H. Murphy, Sacramento, ellJ officio Member____________

In February 1966, Mr. Clarence B. Taylor was appointed to the
staff of the Commission as Special Condemnation Counsel. Mr. Taylor
had previously served as a special consultant on condemnation law and
procedure.
In October 1966, Mr. John L. Reeve resigned from the staff of the
Commission to enter private law practice.
• The legislative members of the Commission serve at the pleasure ot the appointing
power.
t The Legislative Counsel Is ellJ officio a nonvoting member ot the Commission.
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I
SUMMARY OF WORK OF COMMISSION
During 1966, the Law Revision Commission was engaged III two
principal tasks:
(1) Work on various assignments given to the Commission by the
Legislature. 1
(2) A study, made pursuant to Section 10331 of the Government
Code, to determine whether any statutes of the State have
been held by the Supreme Court of the United States or by the
Supreme Court of California to be unconstitutional or to have
been impliedly repealed.2
The Commission held four two-day meetings IPld six three-day meetings in 1966.
See this report, infra at 13-16.
• See this report, infra at 17.

1
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STUDIES ON WHICH THE COMMISSION EXPECTS
TO SUBMIT A RECOMMENDATION TO
THE 1967 LEGISLATURE
The Commission expects to submit a recommendation OIl the following topics to the 1967 Legislature:
(1) Whether Damages for Personal Injury to a Married Person
Should Be Separate or Community Property
(2) AdditUr
(3) Discovery in Eminent Domain P~ceedings
(4) Vehicle Code Section 17150 and Related Statutes
(5) Abandonment or Termination of .. Lease
(6) The Evidence Code
Number I-Evidence Code Revisions
Number 2-Agricultural Code Revisions
Number 3-Commercial Code Revisions
(7) The Good Faith Improver of Land Owned by Another
(8) Suit by and Against Unincorporated Associations

(12 )

CALENDAR OF TOPICS FOR STUDY
STUDIES IN PROGRESS
During the year covered by this report, the Oommission had on its
agenda the topics listed below, each of which it had been authorized
and directed by the Legislature to study. The Commission proposes to
continue its study of these topics. 1
Studies Under Active Oomideratio-n
1. Whether an award of damages made to a. mahied person in a personal injury action should be the separate property of such married
person (Cal. Stats. 1957, Res. Ch. 202, p. 4581).
2. Whether the law relating to additur and re.ittitur should be revised (Cal. Stats. 1965, Res. Ch. 130, p. 528.; -see also Cal. Stats.
1957, Res. Ch. 202, p. 4589).
i
3. Whether the law and procedure relating to condemnation should be
revised with a view to recommending a comt*ehensive statute that
will safeguard the rights of all parties to s.ch proceedings (Cal.
Stats. 1965, Res. Ch. 130, p. 5289; see also Cat. Stats. 1956, Res. Oh.
42, p. 263; 4 CAL. LAW RBVISION COMM'N, :REP., REo. & STUDIES,
1963 Report at 115 (1963».2
"
4. Whether the doctrine of sovereign. or goverpmental immunity in
California should be abolished or revised (Cal. Stats. 1957, Res. Oh.
202, p. 4589).'
5. Whether the decisional, statutory, and constitutional rules governing the liability of public entities' forinve~ condemnation should
be revised, including but not limited to th. liability for inverse
condemnation resulting from flood control pl'Ojeets (Oal.Stats.
1965, Res. Ch. 130, p. 5289) ..
Section 10136 of the Government Coc!e provides tlI&t the~'''1)Jl U&Jl lItucIy. ID
ad41t1bn to those toplca WhIch It recommenda an4
are .1IDl'O'NC! bJ' tile
Lelrislature, any
WhIch tile LacIslatnre by CODafiu'nDt HIIOlutica nten to
It for such study.
The 1egIaIatITe dlrectlves.to mU.e these stu.41ea are
after eac1a top.Ie.
• See Be_~ GtICJ Shfdfl BeIotItIlI '"
~ D~ ~
,,,gil; .B_fMIIdatfoA GtICJ. Shfd. lUlGfttIg to !'oJIItl. ~ 0!IiI ~ qt
Tj,.. , • •"",..., DOtaOItI,,~.; B
.
. . . S..., ~ m
the Be4mllu,.._' lor Jr01lf.tlg ....etIHIJ ~
I • ....~ It!!' N t .
Ulle,1 C.u..·.La\." R8'n8IoNOOIIV'Jt'i :a-.. R.a.1e
llIcoiiiDiiDiiitioM ana
StuM.. at .-1. B-1. and, C~l (l111). For ......tt
of. tIIeM 1'eOOmmendatlon.,.see I C.u.. LA." RlmsIONOoII¥'Jt. RIP•• '
Ie ~,l-. (lIIU •
. The lIUbetai¥l& Of two of theM reco1Dbl8n4at!CIlUI'" eoi'pOratell' ID lelW&tlon
enaotecl In 1916. CaL Stats. 1915. Ch.. U61 p.ueo (
.
ID emlneat domain
proeeed1np) I Ob. lUI. p. 1T44,ud Cb.l~l;tJ p. 1'14 (i'eliiaburMment for movIng expenlles). See also Beoomm. .d ...... _
8hfdll
~ to O~
LIItO GftcJ Prooedtlre: N_bfJr .J-DWOOVM'll 4ft •
t DOtftGC. Proo~.lII. 4
C.u.. l.!A." 'RB'fISION CO_~ Rm>•• Rae. & STuDDlII 7
(lelar.lI'oi' & lel'l!ll&tlve
=~ "Il~ITsf~en .. on, ~ 4 C.u.. LA." RIm..
eo••·N. ~•• :a.o. Ie
I See BeoommetlllGt4otlll B.1GttIIg to So~ I . . . . .ff/:
Ido~ot .
hbUo ."tU4e1l GtICJ PvbHO .mplotle_: N_"..
~ J.~ ... :J~
_ t i l .....04..,'''''.UO ."*'- ad PaUo . . .~. • ..... ~I........ O...
.,.age tor Pvblfc . •""t4ea CIIIII hbMo lfmPlcW~i _Nt
(If' r-Det~.
NtNo
lImplofle-t'
I-L4cIblUff/
I< O_ _Mp ~ ~eNt4otI
01 Motor eMo188; N'-.,. f-i:WorIIIRet&'. Com
BeIie}ltIr lor :1'_ _
AIIMllt"", Low
or 7n OotdroJ 0
N . . ..,. 7 -............t11
OM B8fleGZII 01 ItICOtIII4II'n' Spec4GJ S',"",_, 4
:w RlmlllOlf Cox"N. RIP••
RlIo. & STuDIBS 801, 1001. 1101. 1101. 1401•. 1IOl••n 1101 (lIU). For • 19ta..
latlve h18tory of these reoommendatloll8, see 4 CAL.·
:a.n.mN COInI·N. RIP.,
RlIo. & STuDDII IU-Ill (UI.). See . _ A Shfdfl e....." to S......."" I ...
"'''''"." • CAL. LA." bvDIoJf eo_'1f. ~.. RlIo. Ie
DIll 1 (l"').
See &lao B_fll8lllJGt4oft Bela""''1 to S.".,.84"" I
ff/: N_ .... I-BetIJlI40u 01 the Go'II""""'etl'cd L4GbUUj Act.... 7 CAL. LA.. RllVISIOlf OOMK'X. RJap••
Rae. Ie 8TUDDIs 401 (19'5). B'or a leglalauve bIatory _ this recoJlUlUllMJatlOn, see
7 CAL. x..." RIInaIoN CO..... :a... RlIo. & BTuDDII ~U (111.).

t

toPw

.WIetIoe..

1-1''''

N"",".,.

.,,1__'

0' P1I»UO S,,_
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6. Whether Vehicle Code Section 17150 and related statutes should be
revised (Cal. Stats. 1965, Res. Ch. 130, p. 5289; see also Cal. Stats.
1962, Res. Ch. 23, p. 94; 4 CAL. LAW REVISION COMM'N, REP., REC.
& STUDIES, 1962 Report at 20 (1963».
7. Whether the law relating to the rights and duties attendant upon
termination or abandonment of a lease should be revised (Cal.
Stats. 1965, Res. Ch. 130, p. 5289; see also Cal. Stats. 1957, Res. Ch.
202, p. 4589).
8. Whether the Evidence Code should be revised (Cal. Stats. 1965,
Res. Ch.130, p. 5289).4
9. Whether the law relating to the rights of a good faith improver of
property belonging to another should be revised (Cal. Stats. 1957,
Res. Ch. 202, p. 4589; see also 1 CAL. L.w REVISION COMM'N, REP.,
REO. & STUDIES, 1957 Report at 17 (195'O).
10. Whether the law relating to the use of fictitious names should be
revised (Cal. Stats. 1957, Res. Ch. 202, p. 4589; see also 1 CAL. LAw
REVISION COMM 'N, REP., REo. & STUDIES, 1957 Report at 18 (1957}).
11. Whether the law relating to suit by aM against partnerships and
other unincorporated associations should be revised and whether the
law relating to the liability of such ass4»Ciations and their members
should be revised (Cal. Stats. 1966, Be•. Ch. 9; see also Cal. Stats.
1957, Res. Ch. 202, p. 4589; 1 CAL. L4w REVISION COMM'N, REP.,
REO. & STUDIES, 1957 Report at 18 (1951)).
12. Whether the law relating to the escheat of property and the disposition of unclaimed or abandoned property should be revised
(Cal. Stats. 1966, Res. Ch. 9; see alsct Cal. Stats. 1956, Res. Ch.
42, p. 263; 1 CAL. LAw REVISION COM:k'N, REP., REo. & STUDIES,
1956 Report at 25 (1957)).

Otke,. StudJies
1.. Whether the law relating to devises anll bequests to a trustee under,
or in accordance with, terms of an existing inter vivos trust should
be revised and whether the law relat~nlf to a power of appointment
sh,ould be revised (Cal. Stats. 1965, Ret. Ch. 130, p. 5289).
2. Whether the jury should be authorizel to take a written copy of
the court's instructions into the jury rtom in civil as well as criminal cases (Cal. 8tats. 1955, Res. Ch. ~, p. 4207; see also 1 CAL.
LAw REVISION COMM'N, REP., REo. & ~TUDIES, 1955 Report at 28
(1957) (description); 2 CAL. LAw REvIsION COMM'N, REP., REO. &
STUDIES, 1958· Report at 18 (1959) (legi!ative history}).
3. Whether the law relating to the allocaPon or division of property
. on divorce or separate maintenance shbuld be revised (Cal. Stats.
1966, Res. Ch. 9).
4. Whether the law relating to the rightslof a putative spouse should
be revised (Cal. Stats. 1956, Res. Ch.~, p. 263; see also 1 CAL.
LAW REVISION COMM'N, REP., REo. & tsTUDIES, 1956 Report at 26
(1957) ).

---

'See RecommEmdatwn PropOMII "" BvidellOe CodA, 7 CAL. LAw RllvISION COMM'N,
~., RBc. &: STUDIBS 1 (1966). A series of tentative recommendations and research studies relating to the Uniform Rules' of EvIdence was pubHshed and
distributed for comment prior to the preparatl4n of the recommendation proposIng the. Evidence Code. See 6 CAL. LAw RlIvISION COKll'N, RBP., RBc. &: STUDms
at 1, 101,. 201, 601,701, 801, 901, 1001, and A.p6ll4Ua: (1964). For a leglBlatlve
hlsfory of this recommendation, see 7 CAL. LAw RlIvISION COMM'N..!. RBP., RIle.
& STUDIES 912-914 (1966). See also B1I4detIce Code WUh OJlloiaJ uommenf8, 7
CAL. LAw RllvIBION COMM'N, RBP., REo. &: STUIMB8 1001 (1966).

--------. - - -
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5. Whether the law respecting jurisdiction of courts in proceedings
affecting the custody of children should be revised (Cal. Stats. 1956,
Res. Ch. 42, p. 263; see also 1 CAL. LAW REVISION COMM'N, REP.,
REO. & STUDIES, 1956 Report at 29 (1957)).
6. Whether the law relating to attachment, garnishment, and property
exempt from execution should be revised (Cal. Stats. 1957, Res. Ch.
202, p. 4589; see also 1 CAL. REVISION COMM'N, REP., REC. &
STUDIES, 1957 Report at 15 (1957)).
7. Whether the Small Claims Court Law should be revised (Cal. Stats.
1957, Res. Ch. 202, p. 4589; see also 1 CAL. LAW REVISION COMM'N,
REP., REo. & STUDIES, 1957 Report at 16 (1957)).
8. Whether the law relating to the doctrine of mutuality of remedy in
suits for specific performance should be revised (Cal. Stats. 1957,
Res. Ch. 202, p. 4589; see also 1 CAL. LAW REVISION COMM'N, REP.,
REO. & STUDIES, 1957 Report at 19 (1957)).
9. Whether Civil Code Section 1698 should be repealed or revised
(Cal. Stats. 1957, Res. Ch. 202, p. 4589; See also 1 CAL. LAw REVISION COMM 'N, REP., REO. & STUDIES, 1957: Report at 21 (1957)).
10. Whether Section 7031 of the Business and Professions Code, which
precludes an unlicensed contractor from b:clnging an action to recover for work done, should be revised (Cal. Stats. 1957, Res. Ch.
202, p. 4589; see also 1 CAL. LAW REVISION COMM'N, REP., REc.
& STUDIES,-1957 Report at 23 (1957)).
11. Whether California statutes relating to service of process by publication should be revised in light of recent decisions of the United
States Supreme Court (Cal. Stats. 1958, Res. Ch. 61, p. 135; see
also 2 CAL. LAW REVISION COMM'N, REP.,' REO. & STUDIES, 1958
Report at 18 (1959)).
12. Whether Section 1974 of the Code of Civil Procedure should be
repealed or revised (Cal. Stats. 1958, Res. Ch. 61, p. 135; see also
2 CAL. LAW REVISION COMM'N, REP., REo. & STUDIES, 1958 Report
at 20 (1959)).
13. Whether the various sections of the Code of Civil Procedure relating to partition should be revised and whether the provisions of
the Code of Civil Procedure relating to the confirmation of partition sales and the provisions of the Probate Code relating to the
confirmation of sales of real property of est.tes of deceased persons
should be made uniform and, if not, whether there is need for
clarification as to which of them governs confirmation of private
judicial partition sales (Cal. Stats. 1959, Res. Ch. 218, p. 5792; see
also Cal. Stats. 1956, Res. Ch. 42, p. 463; 1 CAL. LAW REVISION
COMM 'N, REP., REO. & STUDIES, 1956 Report at 21 (1957)).
14. Whether the law relating to quasi-community property and property described in Section 201.5 of the Probate Code should be revised (Cal. Stats. 1966, Res. Ch. 9).5
• This topic Is a continuation of an earlier topic. See 1 CAL. LAw RmvISION COMM'N,
RmP., REc. & STUDms, Recommendation and 8tudy Relating to Rig1r.t8 01 8UnJ(11'ng 8pome in Property Acquired by Decedent While Domiciled BZ8el.Ohere at E-1
(1957) ; for a legislative history of this recommendation, see 2 CAL. LAw REVISION
COMM'N, RmP., R:mc. & STUDms, 1958 Report at 13 (1959); 3 CAL. LAw RmvISION
COMM'N, RmP., REc. & STUDms, Inter Vi1108 Marital Property Righta in Property
Acquired Whire Domiciled BZ8ewhere at 1-1 (1961); for a legislative history of
this recommendation, see 4 CAL. LAW REVISION COMM'N, REp., R:mc. & STUDms,
1962 Report at 15 (1963).

STUDIES TO BE DROPPED FROM CALENDAR
OF TOPICS FOR STUDY
Study Relating to Support After an Ex Parte Divorce
In 1957, the Commission was authorized to make a study to determine
whether a former wife, divorced in an action in which the court did not
have personal jurisdiction over both parties, should be permitted to
maintain an action for support. 1
The Commission requested authority to make this study because the
California Supreme Court had held in Dimo'Jl, v. Dimon,2 that a former
wife whose marriage had been terminated by an ex parte divorce
granted by a Connecticut court could not ~ubsequently maintain an
action for support against her former husba~d in California.8 After the
Commission had commenced its study, the California Supreme Court
decided Hudson v. Hudson,' which overrule4 the Dimo'n case. Accordingly, the Commission recommends that this topic be dropped from its
calendar of topics.

STUDIES FOR FUTURE CONSIDERATION
The Commission- now has an agenda consiEj;ing of 26 studies in progress, some of substantial magnitude, that will require all of its energies
for a number of years. For this reason, the; Commission is not at this
time requesting authority to undertake additional studies.
Cal. Stats. 1.967, Res. Ch. 202, p. 4589 •
• 40 cal.2d 516, 254 P.2d 528 (1953) (Tra"YJlor, J. ~tlng).
• See 1 CAL. ~w RliIVISION COll/IlI/I'N RBP.,RBc. &,
lIIIS, 1957 Report at 25 (1957)_
• 52 Cal.2d 785, 84' P.2d 295 (1959). The HudBon
held that an ex parte divorce
obtained by the husband In another state did n
prevent the wife from maintaining an action for support In callfornia.

1
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REPORT ON STATUTES REPEALED BY IMPLICATION
OR HELD UNCONSTITUTIONAL
Section 10331 of the Government Code provides:
The Commission shall recommend the express repeal of all statutes repealed by implication, or held unc~titutional by the Supreme Court of the State or the Supreme Court of the United
States.
Pursuant to this directive the Commission has made a study of the
decisions of the Supreme Court of the United States and of the Supreme Court of California handed down since the Commission's last
Annual Report was prepared. 1 It has the following to report:
(1) No decision of the Supreme Court of the United States holding
a statute of this state repealed by implication or unconstitutional has
been found.
(2) No decision of the Supreme Court of Califor:¢a holding a
statute of this state repealed by implication has been found.
(3) Two decisions of the Supreme Court of California holding
statutes of this state unconstitutional have been found.
In Weaver 11. JoriJaln,," the California Supreme Court held the Free
Television Act (submitted by the initiative and approved by the electors, November 3, 1964--eommonly known as Proposition 15), which
undertook to ban the business of home subscription television, unconstitutional.
In In re Perez,8 the Supreme Court of California held Penal Code
Section 1203.2a unconstitutional insofar as that section formerly purported to permit sentence in the absence of and without notice to a
probationer committed to a state prison. Secti()ll 1203.2& was amended
by Chapter 2079 of the Statutes of 1963 to make the section consistent
with constitutional requirements.
1 This study has been carried through 66 Adv. Cal 321 (1966) and 884 U.s. 1116
(1966).
• 64 Adv. Cal 243. 49 Cal. Rptr. 687. 411 P.2d 289 (1966).
• 65 Adv. Cal. 223. 58 Cal. Rptr. 414. 418 P.2d 6 (1966).

(17 )

RECOMMENDATIONS
The Law Revision Commission respectfully recommends that the Legislature authorize the Commission to complete its study of the topics
listed as studies in progress on pages 13-15 of this report.
Pursuant to the mandate imposed by Seetion 10331 of the Government Code, the Commission recommends that the Legislature take appropriate action to effect the repeal of the Free Television Act (submitted by the initiative and approved by the electors, November 3,
1964),

( 18 )

APPENDIX
RECOMMENDATION OF THE
CALIFORNIA LAW REVISION COMMISSION
relating to

DISCOVERY IN EMINENT DOMAIN PROCEEDINGS 1
BACKGROUND
The use of ordinary discovery procedures in a condemnation case to
discover the opinion of an appraiser or other expert, and the data on
which it is based,2 presents problems that do not exist when discovery
is sought from an ordinary witness. These special problems and a feasible method of achieving discovery in emilltmt domain proceedings
"with minimum waste motion and with fairness to all concerned" are
discussed in Swartzman 'V. Superior Court, 231 Cal. App.2d 195, 202204, 41 Cal. Rptr. 721, 726-728 (1964) :
The problem of fairness and mutuality in discovery proceedings involving an expert in advance of trial presents considerations
absent from the case of the usual fact Witness. The expert normally has no relevant information about the case but has been
employed, usually by counsel, in the hope he can develop favorable
relevant opinions on specific matters. '.{'he expert may examine
speci:6.c items of evidence, such as questitned documents, anatomy
in a personal injury, books and accounts in an accounting, speci:6.c
machinery in a breach of warranty, or, as here, real property in
a condemnation proceeding. If the expeI1 forms an opinion on the
subject, he has created potential relevant evidence, and if he later
qualifies as an expert and testifies to ~ opinion, he has given
relevant evidence.
To complicate his position, the expert normally wears two hats.
He is employed by counsel to form an opinion which he may later
present as a witness in court. He is al$> engaged as an advisor
on trial preparation and tactics for tht case and in this latter
capacity serves as a professional consultalnt to counsel on the technical and forensic aspects of his specialtt. From the point of view
of counsel, the expert's freedom to advise: counsel, to educate counThe Law Revision Commission was :first directed tcf study condemnation law and
procedure in 1956. See Cal. Stats. 1956, Res. C~~~, p. 263. In 1965, the Legislature again directed the Commission to study tIQB topic. See CaL Stats. 1965,
Res. Ch. 130, p. 5289.
.
• It is well established that opinions of experts and; pertinent valuation data are
subject to discovery in eminent domain proce~ngs. San Diego Professional
Ass'n v. SUl'erior Court, 58 CaI.2d 194, 23 Cal. R,ptr. 384, 373 P.2d 448 (1962);
Oceanside Union School Dist. v. Superior Courtt 58 Cal.2d 180, 23 Cal. Rptr.
3715, 373 P.2d 439 (1962); People v. Donovan,1)7 Cal.2d 346, 19 Cal. Rptr.
473, 369 P.2d 1 (1962); Mowry v. Superior CClurt, 202 Cal. App.2d 229, 20
Cal. Rptr. 698 (1962). See also Swartzman v. SUperior Court, 231 CaL App.2d
195, 41 CaL Rptr. 721 (1964); Scotsman Mflt. Co. v. Superior Court, 242
Cal. App.2d ____ , 51 Cal. Rptr. 511 (1966).
1
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sel on the technical problems of his case, to prepare him to handle
unfamiliar data in court, to analyze the availability of expert
opinion and the need for its use, all without hindrance from the
opposing side, are important elements of counsel's privacy of preparation. Consultation between expert and counsel may appropriately be given broad immunity from discovery, both as to expert
and as to counsel, because none of the expert's opinion, professional though it may be, is relevant evidence in the case. To the
contrary, his opinion is and will remain wholly irrelevant and
immaterial as evidence until the expert is called as a witness on
the trial and shown to be qualified to give competent opinion testimony on a matter in which he is versed and which is material to
the case. . . .
Under the general name of fairness the courts have continued
to respect privacy of preparation for trial, even under the modern
expansion of the machinery of discove~. This policy was made
explicit in California by the addition a 1963 of Code of Civil
Procedure, section 2016, subdivision (g):~ "It is the policy of this
State (i) to preserve the rights of attorneys to prepare cases for
trial with that degree of privacy necessary to encourage them· to
prepare their cases thoroughly and to lnvestigate not only the
favorable but the unfavorable aspects of such cases and (ii) to
prevent an attorney from taking undue radvantage to his adversary's industry or e1forts." Under such la policy a party cannot
substitute the wits of his adversary's expert for wits of his own
in analYzing the case. . . .

•

•

•

•

•

Nevertheless the initial status of the {Spert, as consultant and
possible witness, changes its character at that point in the suit
when it has become known he will actu~lly testify as a witness.
When it becomes reasonably certajn an .,xpert will give his professional opinion as a witness on a materild. matter in dispute, then
his opinion has become a factor in the tause. At that point the
expert has ceased to be merely.a consultant and has become a
counter in the litigation, one to be evalt.ated along with· others.
Such evaluation properly includes appro,riate pretrial discovery.
With recognition of these problems the couriBhave attempted
to work out methods of mutual disclosure of the opinions of potential witnesses which will achieve desirett results with minimum
waste motion and with fairness to all coneerned. In condemnation
proceedings this has taken the form of aJ exchange of reports of
experts during the final pretrial proceedings immediately in advance of trial. The key element is mutuatity. Were the courts not
rigorous in insisting on mutuality of disClosure and were~ey to
adopt a soft and wishy-washy attitude toward recalcitrant litigants reluctant to ~omply with their orclers, they would quickly
inhibit any genuine disclo!iUre in advanci! of trial in the case of
opinion witnesses, for parties could mertIy claim, as petitioners
did here, they had not yet decided whether to use any expert
. witnesses and could continue to profess indecision until the day
of trial.
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The rules of discovery contemplate two-way disclosure and do
not envision that one party may sit back in idleness and savor
the fruits which his adversary has cultivated and harvested in diligence and industry. Mutual exchange of data provides some protection against attempted one-way disclosure; the party seeking
discovery must be ready and willing to make an equitable exchange. . . . [Citations omitted.]
The Commission has concluded that the obstacles to effective discovery in eminent domain cases may be overcome by legislation providing for an exchange before trial of writ~ statements of valuation
data. This technique is not novel; it is use<l in eminent domain proceedings in the Los Angeles Superior Court ~ and in the United States
Distriet Court in Los Angeles.· A similar procedure is provided in
other states by court rule or by statute.1i
Although some trial courts now require a pretrial exchange of valuation data, legislation is needed to establish a uniform· procedure
throughout the state. 6 Such legislation woulJI provide a relatively inexpensive means of discovery in eminent dom,m proceedings and would
reduce the necessity for interrogatories and :.depositions.
It is true that requiring an exchange of lfBluation data before trial
may also require the parties to prepare thtfir' cases somewhat earlier
than is now the practice in some areas of the state. But the pretrial
exchange has several offsetting advantages. Hirst, it will tend to assure
the reliability of the data upon which the appraisal testimony is based.
The parties will have had an opportunity Ito test the data through
investigation prior to trial. The opportunity' for pretrial investigation
should curtail the time required for the trial and in some cases may
facilitate settlement. Second, if the exchange [Of informatipn takes plaee
prior to the pretrial conference, the conferen~e may serve a more useful
function. Having checked the supporting data in advance, the parties
may be able to stipulate at the pretrial con£fr~nce to high~t and best
use, to the comparability of other sales, to !the admissibility of other
evidence, and perhaps even to the amounts oJ certain items of damage.
Of course, this objective can be fully achieved only if the pretrial rules
provide for the holding of the pretrial co4erence sul>sequent to the
time for exchange of valuation data.
See Swartzman v. Superior Court, 231 Cal. App.2d'l95, 41 Cal. R.ptr. 721 (1964),
hearing denied by Supreme Court. See also Mce.y, Pretrial in Bmirteflf ~
ActionB, 38 L.A. BAR BULL. 439 (1963), reprinted in 1 MODEBl'l PRACTICE
CoMMENTATOR 514 (1964).
•.
'See RULES OF PRoCEDURE, UNITED STATES DISTRlCJT CoURT, SOUTIlEBK DISTRICT
OF CALIroRNIA, Rule 9 (effective June 1, 1966).
• E.g., MD. RULES PBoc., Rule U12; N.Y. CoURT ell' CLADls, Rule 25a. See also
PA. STAT. ANN., Tit. 26, § 1-708(2) (Purdon).]
• This view has been expreBBed to the Commission
the State Bar Committee on
Condemnation Law and Procedure, attorneys 'who ordinaril7 represent eondemnees, and representatives of various public agencies.
I

If

RECOMMENDATIONS
To provide for an exchange of valuation data before trial, the Commission makes the following recommendations: 7
1. Not later than 10 days after the memorandum to set has been
served and filed, any party to an eminent domain proceeding should
be permitted to serve on any adverse party a demand to exchange
valuation data. Thereafter and at least 10 days prior to trial, both the
party serving the demand and the party upon whom the demand has
been served should be required to serve on eaeh other statements setting
forth specified valuation data, such as the names of expert witnesses,
the names of all witnesses who will testify a8 to value, the opinions of
the valuation witnesses, and certain of the data upon which the opinions are based.
Within 10 days after being served with a demand, the party served
should be permitted to serve a cross-demand' on any other party interested in the same parcel of property. This privilege will protect a party
from being required to reveal his valuation data to a person with only
a nominal interest in the proceeding while receiving no significant
information in return.
Compliance with these requirements will 'be relatively inexpensive.
An appraisal report ordinarily contains all the valuation data required
to be listed in the statement and a copy of the report can be made
a part of the statement. Of course, the listing of required data is not
intended to enlarge the extent to which the data may be admissible
as evidence at the trial of the case.
.
2. The Judicial Council should be authorized to adopt rules prescribing times for serving demands and crosl-demands, and a time for
serving statements of valuation data, that diJrer from the times recommended above. This will permit the Judicial Council to adjust the
times specified in the statute so that the exch~ge can take place before
the pretrial conference if the Judicial Co'mcil concludes that this
practice will make the pretrial conference significantly more effective.
So that the parties will not be required to incur the expense of preparing their appraisal data until a short ti~ne before trial, any rules
adopted by the Judicial Council should require that the trial be held
within 35 days from the date on which the statements must be exchanged.
3. If a demand and a statement of valuati<m data are served, a party
should not be permitted to call a witness to ~estify on direct examina• These recommendations are based in part on the Commission's 1963 recommendation on the same subject. See Recommendation . d 8tud1/ Relating to Oondem.nation Law and Procedure: Number 4--Di8co1lBrf in Eminent Domain Proceeding8, 4 CAL. LAw REVISION COMM'N, REP., REO. &: STUDIES 701 (1963). The
recommendation and an abridged version of the related study are reprinted in
1 MODERN PRACTICE COMMENTATOR 459 (1964). The legislation introduced to
effectuate the 1963 recommendation paBSed the Senate but died in the Assembly Judiciary Committee. See 4 CAL. LAw REYISION COMM'N, REP., REC. &
STUDIES at 213 (1963). In preparing this recommendation, the Commission
has taken into account the objections that were made to the earlier recommendation.
(22 )
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tion during his case in chief to any information required to be listed
upon a statement of valuation data unless he has listed the witness
and the information in the statement he served on the adverse party.
Nor should the party be permitted to call an expert witness to testify
on direct examination during his case in chief unless he has listed the
witness in such statement.
This sanction is necessary to enforce the required exchange of statements of valuation data. The same procedural technique is used to
enforce the exchange of physicians' statements under Code of Civil
Procedure Section 2032 and the service of copies of accounts under Code
of Civil Procedure Section 454. The sanction, however, should be
limited to a party's case in chief so that cross-examination and rebuttal
are unaffected by the required exchange of valuation data; it is often
difficult to anticipate the evidence required for proper rebuttal or crossexamination.
4. The court should be authorized to permit a party to call a witness
or to introduce evidence notwithstanding the party's failure to list such
information in his statement of valuation data upon a showing that
he made a good faith effort to comply with ~e statute, that he diligently gave notice to the adverse party of his intention to call the
witness or to introduce the evidence, and that prior to serving the
statement he either (1) could not in the exercise of reasonable diligence
have determined to call the witness or have discovered or listed the
evidence or (2) failed to list the witness or to discover or list the evidence through mistake, inadvertence, surprise, or excusable neglect.
These standards would parallel those now applied in granting a new
trial upon newly discovered evidence (Code o~ Civil Procedure Section
657) and in relieving a party from default (Code of Civil Procedure
Section 473).
5. The procedure recommended for an exchange of valuation data
before trial should be supplemental to ordinary discovery procedures.

PROPOSED LEGISLAliON
The Commission's recommendations would be effectuated by the
enactment of the following measure:
An act to add a chapter heading immediately preceding Section 1237 of, and to add Ohapter 2 (commencing with
Section 1272.01) to Title 7 of Pari '3 of, the Oode of Oivil
Procedure, relating to eminent domain.
The people of the State of Oalifornia do enact as follows:
SECTION 1. A chapter heading is added immediately preceding Section 1237 of the Code Qf Civil Procedure, to read:
CHAPTER 1.

EMINENT DoMAIN GENERALLY

SEC. 2. Chapter 2 (commencirlg with Section 1272.01) is
added to Title 7 of Part 3 of the Code of Civil Procedure, to
read:
CHAPTER 2.

DISCOVERY IN

EMIN1lNT DOMAIN PBoomIDINGS

1272.01. (a) Not later than 10 days after the memorandum to set has been served and fil$l, any party to an eminent
domain proceeding may serve upon any adverse party and file
a demand to exchange valuation d$ta.
(b) A party on whom a demand is served may, not later
than 10 days after the service of the demand, serve upon any
adverse party and file a cross-dentand to exchange valuation
data relating to the parcel of property described in the demand.
(c) The demand or cross-demand shall:
(1) Describe the parcel of property upon which valuation
data is to be exchanged, which description may be made by
reference to the complaint.
(2) Include a statement in subste.ntially the following form:
"You are required to serve and file a statement of valuation
data in compliance with Sections 1272.01 and 1272.02 of the
Code of Civil Procedure not later than 10 days prior to the
day set for trial and, subject to Section 1272.05 of the Code
of Civil Procedure, your failure to do so will constitute a
waiver of the right to introduce on direct examination during
your case in chief any matter required to· be set forth in your
statement of valuation data."
(d) Not later than 10 days prior to the day set for trial,
each party who served a demand or cross-demand and each
party upon whom a demand or cross-demand was served shall
serve and file a statement of valuation data. A party who
served a demand or cross-demand shall serve his statement
(24 )
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upon each party on whom he served his demand or cross-demand. Each party on whom a demand or cross-demand was
served shall serve his statement upon the party who served
the demand or cross-demand.
.(e) The Judicial Council may, by rule, prescribe times for
serving and filing demands and cross-demands, and a time for
serving and filing statements of valuation data, that are different from the times specified in this section, but such rule
shall provide that the trial will be held within 35 days from
the day on which the statements of valuation data are required
by such rules to be served and filed. Such rule may provide
for a different form of statement than that specified by paragraph (2) of subdivision (c).
Comment. Section 1272.01 provides a procedure to facilitate a simultaneous exchange of valuation data in eminent domain cases. The
procedure is not mandatory; it applies only if it is invoked by a party
to the proceeding.
Subdivision (a) refers to the memorandum to set required by Rule
206 of the California Rules of Court.
Subdivision (e) is included so that the Judicial Council may adopt
rules that will permit the exchange of data pribr to the pretrial conference.
1272.02. The statement of valuation' data shall contain:
(a) The name and business or residence address of each
person intended to be called as an expert witness by the party.
(b) The name and business or residence address of each
person intended to be called as a witness by the party to
testify to his opinion of the value of the property described
in the demand or cross-demand or as·to the amount of the
damage or benefit, if any, to the larger parcel. from which
such property is taken.
(c) The name and business or resijence address. of each
person upon whose opinion the opiniont!eferred to in subdivision (b) is based in whole or in substanlial :part.
( d) The opinion of each witness lis1tld as required in subdivision (b) of this section as to the !!value of' the property
described in the demand or cross-demand and as to the amount
of the damage and benefit, if any, to the larger parcel from
which such property is taken and the l following data to the
extent that the opinion is based thereon:
(1) The highest and best use of the ~roperty.
(2) The applicable zoning and the ~pinion of the witness
as to the probability of any change in such zoning.
(3) A list of the sales, contracts to !Jell and purchase, and
leases supporting the opinion.
( 4) The cost of reproduction or replacement of the existing
improvements on the property less whatever depreciation or
obsolescence the improvements have suffered and the method
of calculation used to determine depreciation.
(5) The gross income from the property, the deductions
from gross income, the resulting net income, the reasonable
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net rental value attributable to the land and existing improvements thereon, the rate of capitalization used, and the value
indicated by such capitalization.
(6) If the property is a portion of a larger parcel, a description of the larger parcel from which the property is taken.
( e) With respect to each sale, contract, or lease listed under
paragraph (3) of subdivision (d) :
(1) The names and business or residence addresses, if
known, of the parties to the transaction.
(2) The location of the property subject to the transaction.
( 3) The date of the transaction.
(4) If recorded, the date of recording and the volume and
page where recorded.
(5) The price and other term~ and circumstances of the
transaction. In lieu of stating the terms contained in any contract, lease, or other document, the statement may, if the document is available for inspection by the adverse party, state
the place where and the times when it is available for inspection.
Comment. Section 1272.02 itemizes the information to be listed in the
statement of valuation data.
Subdivision (aJ. The expert witnesses required to be listed in the
statement include not only the experts w1to will be called to testify
concerning value, damages, or benefits, but also the experts who will
testify concerning other matters that the .rier of fact must know in
order to understand and weigh the valuati<m. testimony. See EVIDENCE
CODE §§ 813(b), 814. For example, in a case involving a partial taking,
if a party intends to present expert testimo~y concerning the character
of the improvement proposed to be constr:ncted by the plaintiff (see
EVIDENCE CODE § 813 (b) ), the proposed ~tness' name must be listed.
Similarly, a party would be required to lift the name of a structural
engineer who is to testify concerning the IItructural soundness of an
existing building or a geologist who is to testify concerning the existence of valuable minerals on the property.
Subdivision (b J. Subdivision (b) requires that the statement include
the name and address of each witness who will be called to give opinion
testimony concerning value, damages, or benefits. Although subdivision
(a) requires that the names and addresses of all proposed expert witnesses be included in the statement, subdivision (b) requires the identification of those experts listed in the statement who are to give opinion
testimony concerning value, damages, or b~efits and requires the listing of the owner of the property if the o~er is to testify concerning
value, damages, or benefits. See EVIDENCE CODE § 813(a) (2) (owner
may testify concerning value) .
Subdivision (c J. Subdivision (c) requires that the valuation statement list the name and address of any expert who will not be called
as a witness by the party but upon whose opinion the testimony of
any valuation witness he plans to call will be based in whole or in
part. This information is needed by the adverse party not only for
ordinary discovery purposes but also to enable him to utilize his right
under Section 804 of the Evidence Code to call the expert and examine
him as if under cross-examination concerning his opinion.
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Subdivisions (d) and (e). These subdivisions require that the statement contain the opinion of each witness as to value, damages, and
benefits, and the basic data upon which that opinion is based. Cf. EVIDENCE CODE §§ 814-821. Ordinarily the appraisal report prepared by
an expert witness will contain all of the required valuation data and
a copy of the report can be made a part of the statement.
1272.03. (a) A party who has served and filed a statement
of valuation data shall diligently give notice to the parties
upon whom the statement was served if, after service of his
statement of valuation data, he:
(1) Determines to call an expert witness not listed in his
statement of valuation data;
(2) Determines to call a witness not listed in his statement
of valuation data for the purpose of having such witness testify to his opinion of the value of the property described in
the demand or the amount of the damage or benefit, if any, to
the larger parcel from which such property is taken;
(3) Determines to have a witness ealled by him testify on
direct examination during his case in chief to any data required to be listed in the statement of valuation data but
which was not so listed; or
(4) Discovers any data required to be listed in his statement of valuation data but which was not so listed.
(b) The notice required by subdiyision (a) shall include
the information specified in Section iL272.02 and shall be in
writing; but such notice is not requi~d to be in writing if it
is given after the commencement of tle trial.
Comment. Section 1272.03 requires that a' party promptly advise
the adverse party if the party intends to call a witness or use valuation data that was not listed on the statethent of valuation data.
Compliance with the section does not, however, insure that the party
will be permitted to call the witness or use the valuation data. See
Section 1272.05.

1272.04. Except as provided in Section 1272.05, if a demand to exchange valuation data and one or more statements
of valuation data are served and filed pursuant to Section
1272.01:
(a) No party required to serve an~ file a statement of valuation data may call an expert witness to testify on direct
examination during the case in chief of the party calling him
unless the name and address of such ,witness are listed in the
statement of the party who calls the 'Witness.
(b) No party required to serve and file a statement of valuation data may call a witness to testily on direct examination
during the case in chief of the party calling him to his opinion
of the value of the property described in the demand or crossdemand or the amount of the damage'or benefit, if any, to the
larger parcel from which such property is taken unless the
name and address of such witness are listed in the statement
of the party who calls the witness.
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(c) No witness called by any party required to serve and
file a statement of valuation data may testify on direct examination during the case iIi chief of the party who called him to
any data required to be listed in a statement of valuation data
unless such data is listed in the statement of valuation data
of the party who calls the witness, except that testimony that
is merely an explanation or elaboration of data so listed is not
inadmissible under this section.
Comment. The sanction provided by Section 1272.04 is necessary to
insure that the parties will make a good faith exchange of the statements of valuation data. Under exceptional circumstances, the court
is authorized to permit the use of a witness or of valuation data not
included in the statement. See Section 1272.05 and the Comment to
that section.
It should be noted that nothing in Section, 1272.04 precludes a party
from calling a witness on rebuttal or having a witness testify concerning valuation data on rebuttal; the section limits only the calling of a
witness· or testimony concerning valuation data on direct examination
during hiS' case in chief. Thus, a party is free to call additional witnesses or to use valuation data not listed in his valuation statement
where it is necessary to do so in order to rebut the other party's con. tentions. A party also is free to bring out 'additional valuation data
on redirect examination where it is necessary to meet matters brought
out on the cross-examination of his witness even though such valuation
data was not listed in his statement.
The court should exercise diligence to conine a party's rebuttal case
and his redirect examination of his witnesses to their purpose of meeting matters brought out during the advelse party's case or crossexamination of his witnesses. A party should:not be permitted to defeat
the purpose of this chapter by reserving wi~esses and valuation data
for Use in rebuttal where such witnesses shoJld have been used during
the case in chief and such valuation data presented during direct examination.
.
1272.05. (a) The court may, upon such terms as may be
just, permit a party to call a witness, or permit a witness
called by a party to testify to data on direct examination, during the party's case in chief where such witness or data is
require~ to be, but is not, listed in sucll party's statement of
valuation data if the court finds t¥t such party has made a
good faith effort to comply with Se;tions 1272.01 and 1272.02,
that he has complied with Section)1272.03, and that, by the
date of the service of his statement f' f valuation data, he:
(1) Would not in the exercise 0 reasonable diligence have
determined to call such witness or discovered or listed such
data; o r ·
,
(2) Failed to determine to call such witness or to discover
or list such data through mistake, inadvertence, surprise, or
.excusable neglect.
.
(b) In making a determination under this section, the court
shall take into account the fact that the opposing party may
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have relied upon the statement of valuation data and will be
prejudiced if the witness is called or the testimony concerning
such data is given.
Comment. Section 1272.05 allows the court to permit a party who
has made a good faith effort to comply with Sections 1272.01-1272.03
to call a witness or use valuation data that was not listed in his statement of valuation data. The standards set out in the section are similar
to those applied under Code of Civil Procedure Section 657 (for granting a new trial upon newly discovered evidence) and under Code of
Civil Procedure Section 473 (for relieving a party from default). The
court should apply the same standards in making determinations under
this section. The consideration listed in subdivision (b) is important
but is not necessarily the only consideration to be taken into account
in making determinations under this section.
1272.06. The procedure provided in this chapter does not
prevent the use of other discovery procedures or limit the
matters that are otherwise discoverable in eminent domain
proceedings.
Comment. The pretrial exchange of valuation data provided in this
chapter is supplemental to other discovery procedures. Section 1272.06
makes this clear and also makes it clear that the list of matters in
Section 1272.02 is not an exclusive list of the matters that may be
discovered in an eminent domain proceeding.
1272.07. Nothing in this chapter makes admissible any evidence that is not otherwise admissible or permits a witness to
base an opinion on any matter that is not a proper basis for
such an opinion.
Comment. The admission of evidence in eminent domain proceedings
is governed by Evidence Code Sections 810-822 and other provisions
of the Evidence Code. The exchange of information pursuant to this
chapter has no effect on the rules set out in the Evidence Code.
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