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If limited to newsmen in the strictest sense, an additional problem of 
precise definition would be presented, since the line between pure news
men and others in the field is shadowy at best. Also, this would raise 
additional problems with respect to the definition of "news." For 
example, would "news" and "newsmen" include the subject matter 
and authors of so-called gossip columns? If newspaper gossip columns 
were protected, what of. so-called scandal magazines? There is logically 
no substantial difference in their content. Of course, if the purpose of 
the statute is to stimulate the free flow of news, to encourage fair and 
accurate reporting and to provide a vehicle for exposing matters that 
require public attention, query the desirability of protecting miscel
laneous matters that may be of interest only to a small segment of the 
populace. Any attempt to define by statutory language narrow differ
ences of this type would only clutter up the law and hamstring the 
courts. It seems more desirable to leave precise definitions of this type 
up to the courts to decide in individual cases, framing a statute in gen
eral terms pointing to the policy sought to be achieved. 

Dissemination. A further question is presented as to whether public 
dissemination should be required. As previously noted, this is an accept
able means of limiting the potential breadth of a statute of this type. 
Several problems are created by its inclusion, however. If dissemination 
to the public is required as a condition to attachment of the privilege, 
how much of what is gathered must be disseminated before the priv
ilege attaches Y A steady and reliable informant may disclose informa
tion to a newsman on several matters, some of which are disseminated 
and others of which are not. If the purpose of the protection is to assure 
anonymity and prevent news sources from drying up, of what value is a 
requirement of publication' Naturally, it serves the obvious purpose of 
fulfilling one of the reasons for the statute, namely, the public's right 
to be informed and prevents a newsman from claiming a privilege 
merely because of his occupation as opposed to his being a vehicle for 
public exposure. In effect, however, a requirement of publication or 
other public dissemination may breed reckless journalism in the ex
ample cited because the newsman, in order to effectively protect his 
source, would necessarily have to disseminate everything that was fur
nished. Similarly, what is the permissible period of time lapse between 
gathering and dissemination Y Although a requirement of pUblication is 
frequently used as a method of curtailing the scope of protection, it 
would seem to breed inherent problems not readily solvable. The present 
California statute requires "publication in a newspaper" or "broad
cast" by a radio or television station. These are but two means of dis
semination and the problem specifically created by the 1961 amendment 
has been previously noted.Is Though perhaps not entirely sufficient the 
broader requirement of dissemination should be retained as a means of 
limiting the statute. 

Special Problem Regarding Mitigation 

One of the most serious problems with respect to the grant of a 
statutory privilege to newsmen is the conflict created by the exercise 
of the privilege at one time and the waiver of the privilege with 
respect to the same matter at another time. Thus, a newsman might 
18 See discussion in the text, 8upra at 485. 
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claim the privilege before a grand jury or legislative committee. In a 
subsequent libel action respecting the same matter, the newsman could 
disclose the identity of the source of his material in mitigation of 
damages. This problem arises because of California Code of Civil Pro
cedure Section 461 regarding giving evidence in mitigating circum
stances. The specific problem has not arisen because of the limited 
interpretation available regarding the application of the statutory 
privilege in California. It was a sufficient problem in New York,19 
however, to demand separate treatment. The most reasonable answer is 
to preclude the mitigating effect of subsequent disclosure once a claim 
of privilege has been asserted with respect to the same subject matter. 
The most desirable limitation would be with respect to the same source, 
but since that is the subject of the privileged matter, a statute in such 
terms would be meaningless. 

Summation 
Several other pertinent questions may be asked with respect to the 

newsmen's privilege. Consider again the numerous problems suggested 
by the quoted matter from the New York Study.20 However, these 
important considerations could not be fully covered in detail in any 
workable statute unless quite lengthy and clearly too detailed for 
inclusion within the scheme of the Uniform Rules. Positive action on 
those matters particularly highlighted, however, would result in a 
wholly workable statute. These and additional problems are presented 
here to illustrate the practical necessity of presenting a statute, if one 
be needed at all, which in effect leaves some discretionary power to the 
courts to determine in which way the public interest may be better 
served. 

Proposed Rule 
It is believed that a desirable solution to this complex problem can 

be achieved by enactment of a statutory rule of privilege to protect the 
source of newsmen's informants. The following discussion is based upon 
a proposed rule which would grant only a discretionary privilege to 
newsmen to prevent disclosure of their sources of information. 

Text of Proposed Rule 
It is suggested that a new rule might be added to the Privileges 

Article of the Uniform Rules. This new rule-designated Rule 36.1 
for convenience of discussion-should read as follows: 

RULE 36.1. Newsmen's Privilege. 
(1) As used in this rule, (a) "newsman" means a person 

directly engaged in procurement or distribution of news through 
news media; (b) "news media" means newspapers, press associa
tions, wire services and radio and television. 

(2) A newsman has a privilege to refuse to disclose the source 
of news disseminated to the public through news media, unless the 
judge finds that (a) the sOUrce has been disclosed previously, or 
(b) disclosure of the source is required in the public interest. 

19 N.Y. STUDY at 27-29. 
20 See the text at 500-501. 
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Comments on Proposed Rule 
Proposed Rule 36.1 is based on Rule 36 of the Uniform Rules. This 

is because of the basic similarity of the proposed rule to the government 
informer privilege. However, there are several important differences in 
the two rules because of the nature of the subjects covered. These simi
larities and differences are discussed in some detail below. 

Purpose of Rule. Like Rule 36, the primary purpose of the proposed 
rule is to protect the identity of informants so as to maintain confiden
tial sources of information considered of interest to the public. The 
proposed rule is not definitely limited to identity of persons, however, 
because such language would be more restrictive than the present Cali
fornia statute and, strictly speaking, would exclude from' coverage 
other means and methods of acquiring news. 

Scope of Rule. Just as Rule 36 is designed to include all public 
officers charged with the administration of laws, so the proposed rule 
includes most of the important channels of communication of news to 
the public. The arbitrary exclusion of other media reflects no logical 
consistency but rather parallels the coverage of the present California 
statute. 

Holder of the Privilege. Like Rule 36, the recipient of the information 
is the primary holder of the privilege. The portion of this study on 
the government informer privilege indicates that Rule 36 also extends 
the privilege to the informant and effectively protects against eaves
droppers by making evidence as to the informant's identity inadmis
sible. Unlike that rule, the proposed rule vests the privilege solely 
in the newsmen. This is because of the different considerations applic
able to this rule in that the recipient is a private party not publicly 
charged with responsibility. Moreover, the maintenance of some differ
ence between these two rules in this regard is thought to encourage 
divulging information to proper public authorities. 

Moreover, a newsman's informant is very likely to be a participant 
or material witness in the subject activity. If other evidence points to 
his identity, his privilege against self-incrimination is sufficient protec.
tion if he is a participant in illegal activity. If he is a material witness, 
there appears to be no justifiable reason for excluding his knowledge
able testimony on the ground that he happened to communicate it to 
a newsman. Providing the protection for government informants may 
encourage disclosure to governmental authorities. No harm is perceived 
in such encouragement without similar aid being given newsmen. 

Definition of Holder. A precise definition of "newsman" other than 
in general terms has been purposely omitted to avoid the problems 
noted previously with respect to narrow distinctions. The term is broad 
enough to point to the desirable coverage without unduly restricting 
interpretation by a court. The use of the phrase "directly engaged in" 
is intended to eliminate incidental personages. 

Application. The proposed rule is drafted in the framework of other 
privileges so that its specific applicability will be the same as the other 
privileges. If later action were taken to limit the agencies before whom 
a privilege could be claimed, consideration should be given to revise 
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this coverage so that the privilege is applicable in at least the same 
cases as under the present statute. 

Dissemination. A requirement of dissemination has been retained in 
the proposed statute. Despite the inherent problems engendered thereby, 
it is thought to be a desirable means of limiting the breadth of the 
statutory coverage. The use of the single word "disseminated" elim
inates the specific problem created in the 1961 California amendment. 

Assertion. The privilege would be available in all cases unless the 
judge finds that the source has been previously disclosed or that dis
closure of the source is required in the public interest. 

The provision concerning previous disclosure of the source merely 
states the existing law with respect to waiver. Thus, if disclosure were 
previously made, there is no reason for preventing the disclosure at a 
later time. 

Similarly, if disclosure were required in the public interest, there 
is no justifiable reason for protecting the private interests served by 
nondisclosure. This provision, therefore, establishes the discretionary 
quality of the proposed rule. Of course, as a practical matter, news
men's confidences would be respected the same as they are now re
spected, even in states without a statutory privilege. Information is 
generally available from other sources. But, if the only available source 
is the newsman himself and the activity is sufficiently serious to require 
public action, then the newsman should have no privilege to withhold 
knowledgeable testimony. Moreover, some exception is required to pre
vent abuse in the event a newsman is a percipient witness. For example, 
suppose a newsman himself observes a serious public offense and bases 
an expose thereon. His occupation should not shield him from bearing 
knowledgeable testimony on the claim that the information was sup
plied by an unnamed informant. An exception phrased in terms of pub
lic interest is sufficiently broad to expose this practice in any given 
case. 

As a practical matter, the courts will be the ultimate place for deter
mination of whether the privilege attaches. This is because the practical 
result of findings in contempt by other governmental bodies is appeal 
to the courts for enforcement. Accordingly, it is proper to place dis
cretionary decisional power in the hands of the judge. 

In Mitigation. Consideration of the problem raised with regard to a 
possible claim of privilege and subsequent disclosure by way of mitiga
tion of damages demands a practical result which will preclude this 
possibility. Since the effect of a claim of privilege does not.airectly 
affect admissibility on other grounds, it may be better to treat this 
problem by amending Section 461 of the Code of Civil Procedure to 
the effect that disclosure of a newsman's source after a previous claim 
of privilege will not effectively mitigate damages. 
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Recommendation 

It is recommended that a new rule-Rule 36.1 as set out above 21_be 
added to the Privileges Article of the Uniform Rules. Also, revision of 
Section 461 of the Code of Civil Procedure is recommended. 

Acceptance of the recommendation made in this portion of the study 
would have the following significant effects on the present California 
law: 

1. The newsmen's privilege under existing California law would be 
changed from an absolute to a discretionary privilege. This would 
more nearly parallel the analogous privilege provided government 
informers. As a practical matter the privilege would be respected to 
the same extent as it is today, but this change would preclude the pos
sibility of inequitable results in cases where the public interest demands 
disclosure. 

2. Acceptance of the proposed rule would merely codify what is un
doubtedly the present California law with respect to previous dis
closure. 
!!l See the text, supra at 505. 



RULE 37-WAIVER OF PRIVILEGE BY CONTRACT OR 
PREVIOUS DISCLOSURE 

Rule 37 provides: 
RULE 37. Waiver of Privilege by Contract or Previous Disclosure. 

A person who would otherwise have a privilege to refuse to dis
close or to prevent another from disclosing a specified matter has 
no such privilege with respect to that matter if the judge finds 
that he or any other person while the holder of the privilege has 
(a) contracted with anyone not to claim the privilege or, (b) 
without coercion and with knowledge of his privilege, made dis
closure of any part of the matter or consented to such a disclosure 
made by anyone. 

Rule 37 is a rule of waiver which seems intended to apply to all of 
the privileges stated in Article V of the Uniform Rules. The two condi
tions of this rule are considered in inverse order. 

Rule 37(b) 
Rule 37 (b) provides: 

A person who would otherwise have a privilege to refuse to 
disclose or to prevent another from disclosing a specified matter 
has no such privilege with respect to that matter if the judge finds 
that he or any other person while the holder of the privilege has 
... (b) without coercion and with knowledge of his privilege, made 
disclosure of any part of the matter or consented to such a dis
closure made by anyone. 

Professor McCormick calls the doctrine of this subdivision the "once 
published, permanently waived" doctrine.1 In the discussion which fol
lows, this doctrine is examined in reference to some of the privileges 
provided in the Uniform Rules. 

Lawyer-Client Privilege (Rule 26) 
The doctrine has been most fully developed in connection with the 

lawyer-client privilege. Here, the "specified matter" of Rule 37 is, of 
course, the "communications" described in Rule 26(1). The following 
three propositions may be advanced as statements of the law under 
Rule 37 (b) (and generally under present California law) : 

1. If a client, knowingly possessed of privilege under Rule 26, volun
tarily testifies in an action as to any part of the privileged communi
cations, he or his attorney must then testify fully respecting the com
munications.2 

California agrees with this as a general proposition. Thus the court 
states as follows in Rose v. Crawford: S 

1 MCCORlIUCK at 198 . 
• The same result would, of course, follow if the client consented to the otherwise 

privileged testimony of others, such as the attorney, or the client's agent. 
• 37 Cal. App. 664, 174 Pac. 69 (1918). 

(509 ) 
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[W]here ... a client voluntarily testifies as a witness to confiden
tial communications made by him to his attorney, he thereby waives 
the privileged character of such communications, and both he and 
his attorney may then be fully examined in relation thereto.4 

There is, however, some uncertainty as to what constitutes voluntary 
testimony to confidential communication in this sense.1i 

2. If a client testifies as stated in the first proposition, supra, he 
thereby waives privilege not only in the action in which he testifies but 
also in any subsequent judicial proceeding.6 

This is probably California law. There is a suggestion to this effect in 
Wilson v. Superior Court.7 

3. If a client without coercion and with knowledge of his privilege 
makes an out-a/-court disclosure of all or part of a Rule 26(1) commu
nication, thereafter the communication is not privileged.s California 
law is probably in accord with this rule.9 

In the three preceding formulations, knowledge of the privilege 
holder that he possessed the privilege is predicated as an element of the 
hypothesis. Moreover, Rule 37 requires such knowledge as a condition 
of waiver. The thought probably is that waiver should depend upon 
intent to waive, and, since intent requires knowledge, knowledge is an 
element of waiver. Wigmore is, however, contra, contending that the 
overriding consideration is not intent but fairness. "[W] hen," says 
Wigmore, "conduct [of the privilege holder] touches a certain point 
of disclosure, fairness requires that his privilege shall cease whether 
he intended that result or not," and, therefore, tbe holder of the privi
lege "cannot be allowed, after disclosing as m1l;ch as he pleases, to 
withhold the remainder." 10 

It is recommended that Rule 37 be amended to conform to the Wig
morean view, deleting from the rule the requirement of knowledge. 

Physician-Patient Privilege (Rule 27) 
As to waiver of the physician-patient privilege, suppose that a patient 

possessed of privilege under Section 1881 ( 4 ) takes the witness stand 
and testifies concerning the facts, nature, and extent of his ailments,; 
or, suppose such patient calls another witness who gives like testimony. 
• Id. at 667, 174 Pac. at 70. See People v. Ottenstror, 127 Cal. ApP.2d 104, 273 P.2d 

289 (1954). 
"Thus In People v. Kor, 129 Cal. App,2d 436, 277 P.2d 94 (1954), neither the client's 

statement on direct examination that he "told the attorney what happened" nor 
his response on cross examination as to whether he had told his attorney a 
certain fact was operative as waiver of privilege. The decision has been much 
criticized. See 2 U.C.L.A. L. REV. 573, 573-76 (1955); 10 STAN. L. REV. 297, 
315 (1958) . 

• The same result wouldt of course, follow If the testimony were that of the attorney 
or agent with the client's consent. 

7148 Cal. App.2d 433, 446 n.9, 307 P.2d 37, 45 n.9 (1957). Of. People v. Abair, 102 
Cal. App.2d 765, 228 P.2d 336 (1951), in which the client was not present at 
the first trial and thus had no opportunity to object and it was held that he 
was not foreclosed from asserting privilege in later proceedings. 

• The same result would, of course, follow If the disclosure were by another (such as 
attorney or client's agent) with the client's consent. 

'Title Ins. etc. Co. v. California Dev. Co., 171 Cal. 173, 220, 152 Pac. 542, 562 (1916); 
Seeger v. Odell, 64 Cal. App.2d 397, 405, 148 P.2d 901, 906 (1944). Each of these 
cases Involved voluntary out-of-court disclosure of the contents of a confidential 
letter, 

As to the necessity for knowledge, see People v. Kor, 129 Cal. App.2d 436, H7, 
277 P.2d 94, 100-01 (1954) (concurring opinion). 

JO II WIGMORE, EVIPlllNCE § 2327 (McNaughton rev. 1961). 



PRIVILEGES STUDY-RULE 37 511 

In either event the patient waives his privilege and consequently his 
physician may then be ·required to testify. As the court says in Moreno 
v. New Guadalupe Mining Co.: 1 

[T]he privilege ... is waived by the patient taking the witness
stand and voluntarily testifying in detail concerning the facts, 
the nature, and the extent of his ailments, or by calling other per
sons as witnesses in his behalf and requiring them to testify to the 
same facts. [Citations omitted.] This is so because "it is only 
the secrets of the sick room or of the consultation . . . that the 
physician is forbidden to reveal, and what is made public by plead
ings and evidence in a court of justice can by no possibility be 
privileged to benefit the party who thus gives it such wide pub
l.icity." [Citation omitted.] 

We are aware that there are to be found authorities dealing 
with the doctrine of waiver which declare a rule contrary to the 
rule declared in the authorities here cited and relied upon, but 
in our opinion the latter rule is more in consonance with the spirit 
and purpose of the privilege, and certainly more in accord with 
the exact administration of justice, for clearly a patient should not 
be permitted to describe" at length to the jury in a crowded court
room the details of his supposed ailment and then neatly suppress 
the available proof of his falsities by wielding a weapon, nominally 
termed a privilege." (4 Wigmore, sec. 2389, p. 3360.) .AJJ.y other 
construction and application of the privilege would, as is aptly 
illustrated by the author last cited, permit a patient suing for 
damages for personal injuries to make and sustain a claim obvi
ously unfair somewhat as follows: "One month ago I was by the 
defendant's negligence severely injured in the spine and am con
sequently unable to walk; I tender witnesses A, B, and C, who will 
openly prove the severe nature of my injury. But stay! Witness D, 
a physician, is now, I perceive, called by the opponent to prove 
that my injury is not so severe as I claim. I object to his testi
mony because it is extremely repugnant to me that my neighbors 
should learn of my injury and I can keep it secure if the court 
will forbid his testimony." (4 Wigmore, 2389, p. 3359.) 2 

A like result would obtain, it seems, under Rule 37 (b), which pro
vides in part as follows: 

A person [the patient] who would otherwise have a privilege 
... to prevent another [the physician] from disclosing a specified 
matter [patient's condition] has no such privilege with respect to 
that matter if the judge finds that he . . . (b) without coercion 
. . . made disclosures of any part of the matter [as, for example, 
by volunteering his testimony] or consented to such disclosure 
made by anyone [as, for example, consented by calling witness 
to make such disclosure] . 

The privilege is also waived if the patient himself calls the physician 
or omits to object when his adversary calls the physician. As the court 
states in Lissak v. Crocker Estate Company: 3 

135 Cal. App. 744, 170 Pac. lOSS (1917). ' 
"Id. at 754-55, 170 Pac. at 1092. See also Estate of Visaxis, 95 Cal. App. 617, 273 

Pac. 165 (1928). 
1119 Cal. 442, 51 Pac. 688 (1897). 
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The privilege given by the statute is personal to the patient, and 
may be waived by him. It is waived when he calls the physician 
himself as a witness, or when he permits him to give his testimony 
without making any objection thereto. If the patient once con
sents to his testifying, he cannot, after the testimony has been 
given, revoke the consent and ask to have it excluded. Such con
sent may be either implied or express, and there was in the pres
ent instance an implied consent when the plaintiff permitted the 
witness to be examined in full by the defendant without any ob
jection. The testimony of the witness was not received through 
any mistake or inadvertence on the part of the plaintiff, or 
through any ignorance on his part that he was being interrogated 
respecting his treatment, or of the nature of what his testimony 
would be. The plaintiff in his own testimony had stated that he 
visited the doctor's office, and had been treated by him, and when 
the doctor was called as a witness by the defendant the plaintiff 
not only knew that he was to be examined in reference to the same 
matters, but before the witness had given his testimony the plain
tiff's counsel requested and was granted permission to make a 
preliminary examination and to question the witness with refer
ence to his examination of the plaintiff. It was the duty of the 
plaintiff, if he intended or· desired to object to any further ex
amination, to make hi.s objection at that time, and not to wait until 
he had learned whether the testimony was favorable or unfavor
able, and then ask to have it excluded. "The contestant could not 
sit by during the examination of the physicians and after their 
evidence had been elicited by examination and cross-examination, 
upon finding it injurious to her case, claim as a legal right to have 
it stricken out. There are bounds to the enforcement of the stat
utory provisions which will not be disregarded at the instance of 
a party who, being entitled to their benefit, has waived or omitted 
to avail himself of them. It is perfectly true that public policy has 
dictated the enactment of the code provisions by which the com
munications of patient and client are privileged from disclosure; 
but the privilege must be claimed, and the proposed evidence 
must be seasonably objected to. The rule of evidence which ex
cludes the communications between physician and patient must be 
invoked by an objection at the time the evidence of the witness 
is given. It is too late after the examination has been insisted upon, 
and the evidence has been received without objection, to raise the 
question of competency by a motion to strike it out." 4 

The same result would obtain under Rule 37 (b) because the patient 
is a "person who would otherwise have a privilege," which privilege 
he has lost by consenting to a disclosure "made by anyone," such as 
the physician. 

Marital Privilege (Rule 28) 
So far as the relationship of Rule 37 to Rule 28 (the marital privi

lege) is concerned, the reference in Rule 37 to the "person who would 
otherwise have . . . privilege" means the communicating spouse under 
'ld. at 445-46, 51 Pac. at 689. See also Estate of Huston, 163 Cal. 166, 124 Pac. 852 

(1912). Cf. Hirschberg v. Southern Pac. Co., 180 Cal. 774. 183 Pac. 141 (1919). 
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Rule 28 (1) ; the "specified matter" referred to in Rule 37 is the com
munication of the communicating spouse mentioned in Rule 28. Thus, 
under Rule 37 a communicating spouse waives the privilege by volun
tary in-court or out-of-court revelation of the communication or by 
consent to such revelation by the addressee spouse. 

As previously pointed out,5 the question of who is holder of this 
privilege in California is in doubt. It is not certain, therefore, that the 
results just stated are or are not current California law. 

A further difficulty is presented by a group of California cases 
which develop a doctrine of waiver that may not be literally embraced 
by Rule 37. The doctrine is that the spouses as litigants may lose the 
privilege merely because of the theory they adopt in prosecuting or 
defending the law suit. The scope of this doctrine is somewhat im
precise.6 A full exposition would probably not be germane to the pur-
• See discussion in the text, supra at 442-444. . 
·The leading case Is Tobias v. Adams, 201 Cal. 689, 268 Pac. 588 (1927). Here a 

judgment creditor of the husband sued husband and wife to set aside allegedly 
fraudulent conveyances from husband to wife. Defendants defended in part on 
the basis of a written agreement between themselves whereby husband relin
quished to wife community interests in the property. Held, both defendants 
.could be required to testify as to the transactions between themselves because 
(1) such transactions were not confidential communications, and (2) even If 
they were confidential communications, defendants had waived their § 1881(1) 
privilege respecting them. The court stated : 

It is manifest that the testimony here excluded was pertinent to the issue 
tendered by the defendants in their answer setting up said written agree
ment of September 17, 1926, which was exhibit "A" thereto. Every question 
and answer related specifically to such matter covered by said agreement. 
It must be held that defendants as husband and wife ,by filing for record 
a written agreement between themselves and by pleading It in defense to 
plaintiff's action and by introducing It In evidence put the bona fides of such 
paper in Issue and thereby waived expressly any privilege thrown around 
them by the law. It would be monstrous if husband and wife might between 
themselves conspire to defraud the creditors of the one or the other and to 
conceal their act produce a written Instrument which is immune from all 
inquiries and which must be accepted by the defrauded party as final. The 
freedom of contract between husband and wife and the power to transmute 
community property into separate property or moe versa by agreement 
between themselves renders it Inrperative that when such an agreement Is 
relied upon by their joint answer, thereby the whole subject matter of said 
agreement is open to inquiry which may include communications from one 
to the other. This we understand upon examination of the transcript to be 
the effect of the holding In John8ton v. St. Sure, 60 Cal. App. 735, rehearing 
denied by this court. [Id. at 699, 268 Pac. at 592.] 

See also Schwartz v. Brandon, 97 Cal. App. 30, 275 Pac. U8 (1929). 
In In re Strand, 123 Cal. App. 170, 11 P.2d 89 (1932), wife and husband sue 

for Injuries to wife. Wife refuses to answer questions propounded upon the taking 
of her deposition. Refusal is based on § 1881(1). Held, wife must answer. The 
court states: 

Subdivision 1 of section 1881 relates to privilege rather than to competency 
and such privilege may be waived. We are not convinced that said section 
was intended In any case to shield a party to an action and deprive the 
adversary of the benefit of the testimony of such party; but be that as It 
may, we are of the opinion that as a wife is given the right to bring an 
action for her own injuries on behalf of the community, her act in so doing 
constitutes a waiver on behalf of the community of the right to invoke that 
section so far as her testimony is concerned. We are further of the opinion 
that where the husband and wife join as parties plaintiff in such action, 
their voluntary act in so doing constitutes a waiver of the right to invoke 
that section as to the testimony of either. [Id. at 172, 11 P.2d at 90.] 

Note that the privilege which is here involved is the first of the two f 1881(1) 
privileges. (See note 2, 8upra at 440.) Query: Does the court mean that the 
second privilege (marital communication privilege) Is also waived? 

In Credit Bureau of San Diego v. Smallen, 114 Cal. App.2d Supp. 834, 249 
P.2d 619 (1952), the facts were as follows: Plaintiff's assignor (the husband) 
lends defendant (his wife's brother) money to be repaid by purchase by defendant 
of U.S. Series E bonds in name of defendant, husband and wife. Defendant dis
covers he can purchase bonds in name of only two persons. Defendant inquires 
of sister whether this would be O.K. Sister replles, "Yes." Later defendant turns 
bonds over to sister who Is then estranged from her husband. In the present 
action defendant claims that what he did constituted payment of the loan. 
Defendant examines the wife as to whether her husband told her it would be 
O.K. for defendant to purchase bonds In names of defendant and wife. On 
authority of the Adams case, the court here held as follows: 

We think, on the authority of that case, it was not error to admit the 
testimony of the wife under the similar circumstances here present. The 
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pose of this study. It is proper, however, to suggest that since the 
doctrine has been developed in terms of the general dogma that the 
spouses may waive their privilege, adoption of Rule 37 would probably 
have no effect on the doctrine as developed thus far or upon its develop
ment in the future. This is because Rule 37 (b) is intended as and would 
probably be construed as a statement of the general principle of waiver 
presently prevailing.7 

Other Privileges (Rules 29-36) 
No reason is apparent why there should not be results similar to 

those expounded above when considering waiver of the priest-penitent 
privilege (Rule 29) and the religious belief (Rule 30), political vote 
(Rule 31), and trade secret (Rule 32) privileges. 

Special considerations, however, are applicable to the other privi
leges. It win be remembered that Rule 33 (secrets of state), Rule 34 
(official information), Rule 35 (communication to grand jury) and 
Rule 36 (identity of informer) are all rules both of privilege and of 
inadmissibility.8 Because of their dual nature, the interrelation of 
these rules and Rule 37(b) is somewhat peculiar. Nevertheless, the 
aspect of these rules as rules of privilege is predominant insofar as 
waiver is concerned. In other words, the privilege being waived, the 
evidence may thereby become admissible.9 

Special considerations also are involved in the application of Rule 
37 (b) to the privilege against self-incrimination. The Commissioners 
on Uniform State Laws suggest this in the following Comment: "As to 
the privilege against self-incrimination [Rule 37 (b)] goes beyond the 

nature of the contract between the husband and wife and the wife's brother 
is the issue made by the compla.int. By raising this issue, the husband 
thereby opened the door to determine what that contract was in its entirety, 
including any amendments or novations thereof. 

"It would be monstrous (says the court in the Adams case, page 699) If 
husband and wife might between themselves conspire to defraud the credi
tors of the one or the other and to concea.l their act produce a written 
instrument which is immune from a.l1 inquiries and which must be accepted 
by the defrauded party as final. The freedom of contract between husband 
and wife and the power to transmute community property into separate 
property or tJlc6 tim-sa by agreement between themselves renders It impera
tive that when such an agreement is relied upon by their joint answer, 
thereby the whole subject matter of said agreement is open to inquiry which 
may include communications from one to the other. This we understand 
upon examination of the transcript to be the effect of the holding in 
Johnat_ v. St. Sur6, 60 Ca.I.App. 736 [196 P. 947], rehearing denied by this 
court.'· 

The Informa.1ity of the family agreement su1Dclent for the needs of the 
parties until divorce lltigation commenced .. gives the agreement here in suit 
all the weight due to a written, recordea, agreement between the husband 
and wife alone. We think, under the circumstances here present, the privi
lege was waived by the husband, and find no error in the admission of the 
evidence. 

Section 1881, subdivision 1, of the Code of Civil Procedure, was not en
acted to be used as an instrument to prevent justIce, or to permit a husband 
to Initiate 11tigation which could only succeed by locking the 11ps of his 
former wife. [Id. at 840-41, 249 P.2d at 623-24.] 

In Hagen v. Silva., 139 Cal. App.2d 199, 293 P.2d 143 (1966) (quiet title action 
against husband and wife), It was held, in view of the nature of defendants' 
answer, that they were In a position akin to that of plaintiffs In the Strand case 
and therefore the privilege was waived. It Is not clear, however, whether the 
waiver Is only of the first of the two § 1881 (1) privileges or whether It Is a 
waiver of both privileges. See also Rinehart v. First Cupertino Co., 164 Cal. 
App.2d 842, 317 P.2d 30 (1957). 

These cases seem to Indicate that we are in the course of developing a judge
made spouse-11tiga.nt exception to the rule of marital communication Quite anal
ogous to the patlent-11t1~ant exception to the physician-patient privilege. See 
discussion In the text on the latter privilege, suprlJ at 412-414. 

'.The Commissioners on Uniform State Laws state that Its "principle is recognized 
generally." UNIFORM RULE 3Hb) Comment. 

S See discussion on Rules 29-36 In the text, auprlJ at 453-480. 
• See discussion on Rules 33-36 In the text, auprlJ at 463-480. 
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majority of the decisions." 10 As indicated in the discussion of the self
incrimination privilege, there is also the question whether Rule 37 (b) 
goes beyond the scope of legislation permitted by Article I, Section 13 
of the California Constitution.ll 

Rule 37(0) 
Rule 37 (a) provides: 

A person who would otherwise have a privilege to refuse to dis
close or to prevent another from disclosing a specified matter has 
no such privilege with respect to that matter if the judge finds 
that he or any other person while the holder of the privilege has 
(a) contracted with anyone not to claim the privilege. 

Like Rule 37 (b), considered above, this provision is considered in 
relation to some of the privileges provided in the Uniform Rules. 

Lawyer-Client Privilege (Rule 26) 

Insofar as the lawyer-client privilege is concerned it seems to be the 
intent of Rule 37(a) to provide waiver of privilege in a situation like 
the following: Suppose that in the civil action, "P v. D," P and D 
enter into a stipulation that upon the trial of the action neither will 
interpose any objection on the basis of privilege to any evidence offered 
by the other. Before this action of "P v. D" is tried, the criminal 
action of "People v. D" comes to trial. There are issues common to 
both actions. Upon the trial of the criminal action, the district attorney 
calls D's attorney to testify to D's communications respecting one of 
the aforementioned common issues. In this situation, it seems that 
under Rule 37(a) D's objection should be overruled. 

Rule 37 (a) is derived from Model Code Rule 231 (b). The official 
Comment on this Model Code rule is in part as follows : 

This clause goes further than any known case. Under it, when 
a person contracts with anyone, whether or not a party to the 
action, to waive a privilege as to a particular matter, the privilege 
is gone with reference to that matter, completely and forever and 
it is immaterial that the other contracting party has no interest in, 
or connection with, the action in which the privilege is claimed. 
The theory underlying this clause is that a personal privilege to 
suppress the truth is not the subject of piecemeal waiver by bar
gain or otherwise.12 

Is this theory sound' Or to rephrase the question, is Rule 37 (a) 
desirable' The answers should be "Yes," even though the theory of 
Rule 37 (a) probably exceeds present California law with respect to 
waiver. Note that in the illustrative case, if the civil action had been 
tried first and if pursuant to the stipulation D's attorney had testified, 
this would be a waiver under Rule 37 (b). To hold that the contract 
has the same effect in terms of waiver seems to be a slight and reason
able concession to the interest of adjudication in the light of all rele
vant facts. 
lDUNIFORM RULE 37(b) Comment. 
n See discussion In the text, supra at 370-373. 
It MODEL CODE RULE 231 Comment. 
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Physician-Patient Privilege (Rule 27) 
Considering Rule 37 (a) in light of the physician-patient privilege, 

suppose an applicant for insurance states as follows in his application: 
"I hereby authorize any doctor at any time to give to [insurer] any 
information he or she may have regarding me." 13 The insurance is 
issued. Thereafter, in an action between the insured and another (not 
the insurer) the insured's physician is called to testify against the 
insured. Under Rule 37(a) objection by the insured should be over
ruled. 

It was pointed out in the discussion immediately above on the lawyer
client privilege that Rule 37 (a) probably exceeds present doctrines 
of waiver. For the same reasons there stated, however, Rule 37(a) is 
heartily endorsed.14 

Marital Privilege (Rule 28) 
Viewing Rule 37 (a) in relation to the marital privilege, suppose 

a communicating spouse possessed of privilege applies for insurance, 
agreeing with the insurer that the insurer may require the addressee 
spouse to disclose any confidential communications of the communi
cator. The insurance is issued. Later the action of "People v. D (the 
communicating spouse)" is brought. Under Rule 37(a) the district 
attorney apparently may require the addressee spouse to testify to 
th!! communication. This, however, is believed to be a sound result 
because of the reasons stated previously. 

Recommendation 

Assuming the soundness of doubts regarding the constitutionality of 
Rule 37 as applied to the privilege against self-incrimination,lIi should 
the rule be amended to state expressly its nonapplication to that 
privilege? 

The final paragraph of the prefatory note to the Uniform Rules 
states in part as follows: 

It should be noted that no special effort has been made to relate 
the rules of admissibility to all possible limitations arising out of 
constitutional requirements of due process, personal security and 
the like. Of course a given rule would be inoperative in a given 
situation where there would occur from its application an invasion 
of constitutional rights. That goes without saying .... The rule[s] 
in no way [attempt] to modify or impair any constitutional right. 
This is true throughout the work. 

If this official statement of purpose is used as a guide in construing 
the Uniform Rules, there is no danger that any rule will be overthrown 
as infringing constitutional guarantees (unless, of course, the only 
possible area of coverage or manner of operation of the rule would 
constitute infringement of constitutional right.) 16 

18 Turner v. Redwood Mutual Life Ass'n, 13 Cal. App.2d 573, 575, 57 P.2d 222, 223 
(1936) . 

.. See discussion In the text, 8upra at 515. 
1lI See discussion in the text, 8upra at 370-373. 
'.The opinion has been previously advanced that Rule 23(4) and Rule 25(g) are 

unconstitutional because of the "unless" clause. See discussion In the text, 8upra 
at 334-338 and 367-369, respectively. 
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There is no necessity to state in express terms that Rule 37 is sub
ject to Article I, Section 13 of the California Constitution. In fact, 
it is believed that there would be danger of confusion in so amending 
Rule 37 and in not amending other rules, the application of which 
may be limited by constitutional considerations. 

Therefore, approval of Rule 37 in the form in which it is now stated 
(except for the suggested deletion of the knowledge requirement) is 
recommended.17 

17 New Jersey adopted the substance of Uniform Rule 37 with only slight change in 
language. There was added, however, a clarifying paragraph to make clear that 
a disclosure which is itself privileged does not operate as a waiver under this 
rule. See N.J. COMMISSION REPORT at 41. The full text of the rule as adopted in 
New Jersey is as follows: 

Rule 37. Waiver of Privilege by Oontract or Previous Disclosure; Limi
tations. 

A person waives his right or privilege to refuse to disclose or to prevent 
another from disclosing a specified matter if he or any other person while 
the holder thereof has (a) contracted with anyone not to claim the right or 
privilege or, (b) without coercion and with knowledge of his right or privi
lege, made disclosure of any part of the privUeged matter or consented to 
such a disclosure made by anyone. 

A disclosure which is itself privileged or otherwise protected by the com
mon law, statutes or rules of court of this State, or by lawful contract, shall 
not constitute a waiver under this section. The failure of a witness to claim 
a right or privilege with respect to 1 question shall not operate as a waiver 
with respect to any other question. [N.J. REv. STAT. § 2A :84A-29.] 

The Utah Committee recommended adoption of Uniform Rule 37 in the iden
tical form approved by the Commissoners on Uniform State Laws. See UTAH 
FINAL DRAFT at 25. 



RULE 38-ADMISSIBILITY OF DISCLOSURE WRONGFULLY 
COMPELLED 

Rule 38 provides: 
RULE 38. Admissibility of Disclosure Wrongfully Compelled. 

Evidence of a statement or other disclosure is inadmissible against 
the holder of the privilege if the judge finds that he had and 
claimed a privilege to refuse to make the disclosure but was never
theless required to make it. 

This rule copies Model Code Rule 232. In the debates on the Model 
Code, Professor Morgan explained as follows the scope of the rule: 

[The rule] excludes or makes inadmissible evidence where the 
[evidence] has been obtained by the violation of a privilege 
claimed. For instance, a judge in an action between A and B com
pels X to incriminate himself and then later in the prosecution of 
X the former testimony of X is offered against him. Or suppose 
that he compels him wrongfully to disclose a communication be
tween an attorney and client in an action between two other 
persons. Then, in an action against the client himself, the commu
nication is offered. This Rule 228 will make that evidence inad
missible.1 

It seems clear that Rule 38 accords with prevailing law insofar as 
evidence seized in violation of the privilege against self-incrimination 
is concerned.2 And further, the Commissioners on Uniform State Laws 
are apparently of the opinion that this rule states the prevailing view 
as to all privileges since they say that it "states the generally accepted 
view. "8 Be that as it may, the policy of the rule is clearly sound. (In 
the words of the Commissioners on Uniform State Laws, the policy 
is to safeguard "the privileges against destruction by their very 
violation.' ') 

This sound policy would be more clearly effectuated by eliminating 
a possible restriction. The language of the rule seems to limit its appli
cation to cases where the holder of the privilege claimed it but "was 
nevertheless required to make" disclosure. This neglects those cases in 
which the privilege holder has a privilege not only to himself refuse 
to disclose, but also has a privilege "to prevent any other witness from 
disclosing ... " the communication, e.g., the client's privilege to pre
vent disclosure by his attorney. Rule 38 does not sufficiently protect 
the client against wrongfully compelling disclosure by such "other 
witness. " Accordingly, Rule 38 should be amended to read: 

Evidence of a statement or other disclosure is inadmissible 
against the holder of the privilege if the judge finds that he had 

119 A.L.I. PROClIIIlIDINGS 180 (1942). 
• See McCORKICK It 127 and 137 . 
• UNIFORM RULB 38 Comment. 
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and claimed a privilege to refuse to make the disclosure or to 
prevent another from making the disclosure, but nevertheless the 
disclosure was required to be made. 

As so revised, Rule 38 is recommended for approvaJ.4 
• In New .Jersey the rule was modified to read as follows: 

Rule 38. Admissibility of DiscloBUre Wrongfully Compelled. 
Evidence of a statement or other disclosure is Inadmissible against the 

holder of the privilege If the disclosure was wrongfully made or erroneously 
required. [N . .J. REv. STAT. § 2A :84A-30J 

The Utah Committee recommended adoption of Uniform Rule 38 In the Iden
tical form approved by the Commissioners on Uniform State Laws. See UTAH 
FINAL DRArr at 25. 



RULE 39-REFERENCE TO EXERCISE OF PRIVILEGES 

Rule 39 provides: 
RULE 39. Reference to Exercise of Privileges. Subject to para

graph (4), Rule 23, if a privilege is exercised not to testify or to 
prevent another from testifying, either in the action or with respect 
to particular matters, or to refuse to disclose or to prevent another 
from disclosing any matter, the judge and counsel may not com
ment thereon, no presumption shall arise with respect to the exer
cise of the privilege, and the trier of fact may not draw any ad
verse inference therefrom. In those jury cases wherein the right 
to exercise a privilege, as herein provided, may be misunderstood 
and unfavorable inferences drawn by the trier of the fact, or be 
impaired in the particular case, the court, at the request of the 
party exercising the privilege, may instruct the jury in support 
of such privilege. 

Inference and Argument Based on Suppression of 
Evidence-General Rule 

Professor Wigmore states: 
The failure to bring before the tribunal some circumstance, docu
ment, or witness, when either the party himself or his opponent 
claims that the facts would thereby be elucidated, serves to indi
cate, as the most natural inference, that the party fears to do so, 
and this fear is some evidence that the circumstance or document 
or witness, if brought, would have exposed facts unfavorable to 
the party. These inferences, to be sure, cannot fairly be made except 
upon certain conditions; and they are also open always to explana
tion by circumstances which make some other hypothesis a more 
natural one than the party's fear of exposure. But the propriety of 
such an inference in general is not doubted.1 

In California, this general principle is codified in terms of the pre
sumption "that evidence willfully suppressed would be adverse if 
produced. " 2 

Exception to General Rule-Invoking Rule of Inadmissibility 
Professor Wigmore states the following by way of exception to the 

~eneral rule noted above: 
Of course, a rule of evidence other than a rule of privilege for 

the party is a means of excluding evidence which he is always 
entitled to take advantage of; and his objection to prohibited evi
dence (or his failure to waive an objection) cannot in any way be 
construed to. his disadvantage, since by hypothesis the evidence is 
prohibited, not for his personal sake on grounds independent of 

12 WIGMORB § 285 • 
• CAL. CODB CIV. PROC. § 1963 (5). 
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the value of the evidence, as privileged evidence is ... but because 
of the untrustworthiness of the evidence. No doubt a party usually 
does take advantage of such rules because the forbidden evidence 
is unfavorable, and no doubt the opponent constantly seeks by 
innuendo to give an unfavorable meaning to such objections. But 
the rules of Evidence could never be enforced if parties were not 
guaranteed free scope in calling attention to the impending viola
tion of the rules; and it is universally assumed and understood 
that no inference can lawfully be urged in consequence of such 
objections. " 8 

Should There Be an Exception by Invoking Privilege? 
If a party or a witness suppresses evidence by invoking a rule of 

privilege, should this be a legitimate basis for adverse inference and 
argument against the party Y In other words, should there be applied 
here the general rule above stated (allowing such inference and argu
ment in general) or should an exception to such rule analogous to the 
exception above stated be recognized 7 Manifestly, Rule 39 proceeds 
upon the theory that, save for a special rule regarding the self-incrimi
nation privilege: inference and argument predicated upon a privilege 
claim is prohibited. Moreover this seems to be substantially the ma
jority 5 and the present California view. For example, consider the 
followin~ extract from the opinion in Estate of Carpefl.ter: 6 

The court also instructed the jury, at the instance of the plain
tiffs, that "it is a presumption of law that evidence willfully sup
pressed would be adverse if produced." 

I have examined the voluminous record in vain to find any 
evidence that there has been any suppression of evidence. Re
spondents, in their brief here on this point, say that Dr. Stockton's 
testimony would naturally be considered the best evidence upon 
Carpenter's condition of mind, and that there was evidence that 
proponents would not use it; that they suppressed it by objecting 
to it when offered by contestants. 

Of course this, if it occurred, was not a suppression of evidence, 
and it would be strange that the court, having decided that the 
evidence was not admissible, should, nevertheless, instruct the jury 
that the party offering it should have the benefit of a presumption 
that it was favorable, and that the other party, because he made a 
legal and proper objection, should thereby lay his case under the 
suspicion that he had been guilty of suppressing testimony. The 
instruction would naturally have an injurious effect.7 

The rationale supporting this view is, in the words of the Commis
sioners on Uniform State Laws, that a "recognized privilege not to 
introduce evidence should not be impaired by giving the judge any 
right to comment on the exercise of the privilege to the prejudice of 
.2 WIGMORE § 286 . 
• See discussion in the text, infra at 623. 
• See UNIFORM RULE 39 Comment. 
• 94 Cal. 406, 29 Pac. 1101 (1892). 
11d. at 419, 29 Pac. at 1105. See also Cook v. Los Angeles Ry. Corp., 169 Cal. 113, 

145 Pac. 1013 (1915) and Thomas v. Gates, 126 Cal. I, 58 Pac. 316 (1899). 
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the one exercising the privilege." 8 Or, in the eloquent words of Lord 
Chelmsford, the rationale is as follows: 

"The exclusion of such evidence is for the general interest of 
the community, and therefore to say that when a party refuses 
to permit professional confidence to be broken, everything must 
be taken most strongly against him, what is it but to deny him the 
protection which, for public purposes, the law affords him, and 
utterly to take away a privilege which can thus only be asserted 
to his prejudice Y" 9 

The opposing view is illustrated by Model Code Rule 233, which 
provides as follows: 

If a privilege to refuse to disclose, or a privilege to prevent 
another from disclosing, a matter is claimed and allowed, the 
judge and counsel may comment thereon, and the trier of fact may 
draw all reasonable inferences therefrom. 

The argument in behalf of this rule is set forth in the official Com
ment thereon, which reads in part as follows : 

This Rule is the subject of sharp conflict in the authorities. 
Where a party to the action claims a privilege and thereby ex
cludes relevant matter, it is impossible to prevent the trier of fact 
from drawing unfavorable inferences against him. A party's privi
lege is of great practical importance only where the exclusion of 
the privileged. matter will keep the issue from the trier of fact, 
and in such a case the Rule is inapplicable. The lessening of the 
value of the privilege by allowing comment on its claim by a party 
is therefore comparatively slight.10 

This argument refers to the situation in which the party claims privi
lege. The argument in behalf of the rule in the situation in which a 
nonparty witness claims privilege is as follows: 

When a witness, other than a party, claims a privilege, the party 
desiring the answer may take one of two positions: (1) that the 
witness is falsely trying to aid the opponent by giving the jury the 
impression that the answer would be unfavorable to the witness 
but not to the opponent, Or (2) that the answer would injure the 
opponent. In either event there can be no weighty objection on the 
ground that the comment will lessen the value of the privilege. 
No rights or duties of the witness are to be adjudicated; the com
ment can do him no harm in the action. The one objection which 
the opposing party might make is that the claim of privilege shuts 
off all possibility of inquiry into the validity or invalidity of the 
claim. By further examination he might develop facts which 
would destroy. all basis for the argument. He has no means of 
testing the truth of the inference, as he would have if the witness 
testified directly to the inferred fact. This is to say that some of 
the objections applicable to hearsay are applicable to the com-

8 UNIFORK RULlII 39 Comment. 
• McCORKICK at 163-64. Wigmore seems to support this view as a general proposiUon 

(2 WIGKORB § 286) and as applled to lawyer-cllent prlvllege (8 WIGMORB § 2322) 
and to physician-patient privilege (8 WIGMORE § 2386) but apparently he thinks 
the view should not be applicable to marital privilege (8 WIGMORB § 2340 n.2). 

,. MODEL CODE Rule 233 Comment. 
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ment. If hearsay statements by persons whose direct testimony is 
unavailable are to be received, then the comment should be per
mitted. l1 

Although Professor McCormick leans toward the Model Code view,12 
the view expressed in Rule 39 is recommended. 

Special Rule for Self-Incrimination Privilege 
As pointed out in the previous discussion on the self-incrimination 

privilege,1s there is in Article I, Section 13 of the California Constitu
tion a special rule as to comment and inference when an accused elects 
at his trial to exercise the self-incrimination privilege.14 As was also 
pointed out in the same discussion, Rule 39 is inconsistent with the 
present California law as to inference from a claim of yrivilege by a 
party in a civil action and as to such inference impeaching the credi
bility of a witness. 111 The recommendation there suggested was to amend 
Rule 39 so as not to alter the present law above mentioned.16 

Recommendation 
It is recommended that the first sentence of Rule 39 be amended as 

follows (new matter shown in italics) : 
Sti~jeei i& fllH'Q~ll #h BtiIe ~ If a privilege (other than 

the priv~1ege against self-incrimination) is exercised not to testify 
or to prevent another from testifying, either in the action or with 
respect to particular matters, or to refuse to disclose or to prevent 
another from disclosing any matter, the judge and counsel may not 
comment thereon, no presumption shall arise with respect to the 
exercise of the privilege, and the trier of fact may not draw any 
adverse inference therefrom. In those jury cases wherein the right 
to exercise a privilege, as herein provided, may be misunderstood 
and unfavorable inferences drawn by the trier of the fact, or be 
impaired in the particular case, the court, at the request of the 
party exercising the privilege, may instruct the jury in support 
of such privilege,u 

It is further recommended that Rule 39, as thus amended, be 
approved. IS 

l1Ib4d. 
uSee McCoRJUclI: I 80. 
13 See discussion in the text, 8Uflra at 334-338 and 374-377. 
16Ib4d. 
115 See discussion in the text, BUflra at 374-377. 
115 See discussion in the text, supra at 374. 
17 As to reasons for striking tile "Subject to" clause, see discussion in the text, supra 

at 374. 
18 New Jersey adopted Uniform Rule 39 In the identical form approved by the Com

missioners on Uniform State Laws. N.J. RJav. STAT. I llA :84A-31. See also N.J. 
COIOlISSION RlllPORT at 42 ; N.J. COMM1TTIIIB RlIIPOIlT at 84-86. 

Similarly, the Utah Committee recommended adoption of Uniform Rule 39 In 
the identical form approved by the Commissioners on Uniform State Laws except 
that the word "inference" was substituted for the word ''Presumption'' in the 
first sentence. See UTAH FINAL DRAFT at 25-26. 



RULE 40-EFFECT OF ERROR IN OVERRULING 
CLAIM OF PRIVILEGE 

Rule 40 provides: 
RULE 40. Effect of Error in Overruling Claim of Privilege. A 

party may predicate error on a ruling disallowing a claim of priv
ilege only if he is the holder of the privilege. 

Professors Wigmore 1 and McCormick 2 support the principle of this 
rule. Professor McCormick expounds the rationale as follows: 

If the court erroneously recognizes an asserted privilege and ex
cludes proffered testimony on this ground, of course the adverse 
party has been injured in his capacity as litigant and may com
plain on appeal. But if a claim of privilege is wrongly denied, and 
the privileged testimony erroneously let in, the distinction which 
we have suggested between privilege and rule of exclusion would 
seem to be material. If the adverse party to the suit is likewise 
the owner of the privilege, then, while it may be argued that the 
party's interest as a litigant has not been infringed, most courts 
decline to draw so sharp a line, and permit him to complain of the 
error. 

Where, however, the owner of the privilege is not a party to the 
suit, it is somewhat difficult to see why this invasion of a third 
person's interest should be ground of complaint for the objecting 
party, whose only grievance can be that the overriding of the out
sider's rights has resulted in a fuller fact-disclosure than the party 
desires. In view of the usual willingness of trial courts of their 
own motion to safeguard the privileges, it can hardly be necessary 
to afford this extreme sanction to prevent a breakdown in their 
protection.8 

An identical rule is proposed by the American Law Institute III 

Model Code Rule 234. The official Comment on and illustrations of 
Model Code Rule 234 are as follows: 

This represents the English common law view. The American 
cases are in conflict. 

Illustrations: 
1. In a civil action against D for damages inflicted by D's 

automobile, D's chauffeur C is called as a witness against D. 
Asked to describe his manner of driving in connection with the 
accident, C claims privilege against self-incrimination, the claim 
is improperly overruled, and C gives testimony incriminating 
himself and tending to subject D to liability. D may not effec
tually assign error. 

'8 WIGMORIII § 2196. 
• McCORMICK § 73. 
SId. at 152-53. 
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2. If an action similar to that described in Illustration 1 is 
brought against C, and C's claim -of privilege is improperly 
overruled, C may effectually assign error upon this ruling.4 

California cases are in accord with Rule 40.5 It is recommended that 
Rule 40 be approved.6 

• MODEL CODE Rule 234 Comment. 
• People v. Gonzales, 56 CaL App. 330, 204 Pac. 1088 (1922) (Rape prosecution. 

Prosecutrix claims privilege. Overruled. Appeal from judgment of conviction 
assigning error in overruling privilege claim. Judgment affirmed.) 

The point is not well made. Conceding for the purposes of the argument 
that the court should have allowed the privilege to the young girl and .not 
have compelled her to answer questions, the error was not an error committed 
as against the defendant, and, therefore, not a matter about which he may 
complain. The testimony was relevant and competent when given and, being 
so, it was proper to be considered by the jury. Had the witness stood upon 
her refusal to answer and been committed for contempt in consequence, the 
question as to whether the court had ruled properly would be presented in a 
proceeding brought to test the valldity of the imprisonment. That matter 
would be a thing wholly outside of any question proper to be considered in 
defendant's case. [ld. at 331, 204 Pac. at 1088-89.] 

People v. Mann, 148 Cal. App.2d 851, 307 P.2d 684 (1957) (similar); People 
v. Judson, 128 Cal. App. 768, 18 P.2d 379 (1933) (similar). These cases show 
that the nonholder of the privilege may not predicate error upon the denial of 
the privilege. As to the ability of the holder to predicate error, see People v. 
Mullings, 83 Cal. 138, 23 Pac. 229 (1890). (Murder prosecution. Defendant testi
fies. On cross-examination prosecution asks as to defendant's statement to his 
wife. Defendant's objection overruled. Appeal from judgment of conviction, as
Signing as error overruling of objection. Judgment reversed on ground objection 
should have been sustained.) People v. Warner, 117 Cal. 637, 49 Pac. 8U (1897) 
(similar). 

See discussion by Professor Kidd in Some R60fltlt Cases 'n EvWence, 13 CALlP'. 
L. REv. 285, 295-96 (1925). 

• In New Jersey the rule was revised to read as follows: 
Rule 40. Effect 0/ Error in Overruling OIaim 0/ Privilege. 
(1) A party may predicate error on a rullng disallowing a claim of privi

lege only if he is the holder of the privilege. 
(2) If a witness refuses to answer a question, under color of a privilege 

claimed pursuant to Rules 23 through 38, [Sections 2A :84A-17 to 2A :84A-30] 
after the judge has ordered the witness to answer, and a contempt pro
ceeding is brought against the witness, the court hearing the same shall 
order it dismissed if it appears that the order directing the witness to answer 
was erroneous. [N.J. REV. STAT. § 2A :84A-32] 

The Utah Committee recommended adoption of Uniform Rule 40 in the iden
tical fonn approved by the Commissioners on Uniform State Laws. See UTAH 
FINAL DRAFT at 26. 
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