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res judicata.® Other declarations in Part IV (and elsewhere) also em-
ploy the term ‘‘coneclusive.”’?

It is apparent, however, that the Code Commissioners intended Sec-
tion 1837 to be something more than a mere definition of the word
““‘conclusive.”” The example contained in the section itself—that the
record of a court of competent jurisdiction cannot be contradicted by
the parties to it—suggests some additional purpose, for this is in fact
not a problem of ‘‘judicial evidence’’ (as that term is defined in See-
tion 1823) but rather a problem of establishing the sanctity of a record
on appeal. As such, it is clear that Section 1837 does not merely define

if there be an opportunity to do so; if there be no such opportunity, the
judgment or order may be used as evidence;
7. Any other presumption which by statute is expressly made conclusive.
Considering the subjects covered, it is apparent that only subdivision 5 may
properly be categorized as a presumption. The stability of this presumption was
affirmed in Kuslor v. Silver, 54 Cal.2d 603, 619, 7 Cal. Rptr. 129, 140, 354
P.2d 657, 668 (1960), in which the court, in dictum, quite properly noted that
“a conclusive presumption is in actuality a substantive rule of law . .. .”
The remaining subdivisions cannot properly be classified as presumptions.
Subdivision 1 is tautological ; it is not an instance of deducing one fact from the
existence of another. Thus, the deliberate commission of an unlawful act for
the purpose of injuring another is considerably more than simply evidence of
malice—it 48 malice. As the Supreme Court said in People v. Gorshen, 51 Cal.2d
716, 731, 336 P.2d 492, 501 (1959) :
This ‘conclusive presumption’ has little meaning, either as a rule of sub-
stantive law or as a rule of evidence, for the facts of deliberation and
purpose which must be established to bring the presumption into operation
are just as subjective as the presumed fact of malicious and guilty intent.
Subdivision 3 states the principal ingredients of estoppel. Subdivision 4 was
a general common law rule that was subject to several exceptions not stated in
the subdivision. See, e.g., Yuba River Sand Co. v. City of Marysville, 78 Cal.
App.2d 421, 177 P.2d 642 (1947) (tenant can deny title when landlord sues
to quiet title as well as for possession). Subdivision 6 appears to be little
more than a reference to the matter covered in Code of Civil Procedure Sec-
tion 1908, set out in note 8, infra. Subdivision 7 appears to be designed to
incorporate such matters as Labor Code Section 3501 (certain persons con-
clusively presumed to be dependent upon employee for workmen’s compensation

purposes).
8The full text of Code of Civil Procedure Section 1908 is as follows:

The effect of a judgment or final order in an action or special proceeding
before a court or judge of this State, or of the United States, having
jurisdiction to pronounce the judgment or order, is as follows:

1. In case of a judgment or order against a specific thing, or in respect
to the probate of a will, or the administration of the estate of a decedent,
or in respect to the personal, political, or legal condition or relation of a
particular person, the judgment or order is conclusive upon the title to
the thing, the will, or administration, or the condition or relation of the
person.

2. In other cases, the judgment or order is, in respect to the matter directly
adjudged, conclusive between the parties and their successors in interest by
title subsequent to the commencement of the action or special proceeding,
litigating for the same thing under the same title and in the same capacity,
provided they have notice, actual or constructive, of the pendency of the
action or proceeding.

This is an attempt to state the mid-nineteenth century conception of the
operation of the doctrine of res judicata. It has had no discernible effect upon
the formulation and development of that doctrine in California, however; here,
as elsewhere, the law has looked to the policy bases. See Comment, Res Judicata
in California, 40 Car. L. REv. 411 (1952).

The same may be said of CAL. CobE Crv. Proc. § 1913 (full faith and credit
to judgments of sister states) and § 1915 (judgments of foreign countries).

® See, e.g., CaL. CopE C1v. Proc. § 1903, which provides:
The recitals in a public statute are conclusive evidence of the facts recited
fon: the purpose of carrying it into effect, but no further. The recitals in a
private statute are conclusive evidence between parties who claim under its
provisions, but no further.

See also CAL. LaBor CODE § 3501 (certain persons conclusively presumed
to be dependent upon employee for workmen’s compensation purposes).
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a term that is used elsewhere in the Code of Civil Procedure; rather,

it is used as a vehicle to deal with matters of substantive and proce-

dural law that have little relevance to the admission and exclusion of
evidence.

Before turning to other possible uses of the term defired in Section
1837, it should be noted that the problem dealt with by way of example
in this section was the precise problem in Hahn v. Kelly,'° the case
cited in the Commissioners’ Note.!* In this case, the court held in
substance that inquiry into jurisdiction was limited to matters properly
included in the judgment roll on which the appeal in that case had
been taken.!? It is thus clear that this procedural limitation upon
collateral attack exists quite independently of Section 1837.

Aside from its somewhat frequent use in other statutes, the concept
of ‘‘eonclusive’” evidence has possible application in the type of case
mentioned in Blank v. Coffin,'® that is, where there is sufficient evidence
standing by itself to warrant a finding of fact. But, ‘‘if the evidence
contrary to the existence of the fact is clear, positive, uncontradicted,
and of such a nature that it can not rationally be disbelieved, the court
must instruct the jury that the nonexistence of the fact has been
established as a matter of law.’’ 1* However, this rule of ‘‘econclusive-
ness’’ is distinguishable on two grounds. First, the eontrary evidence
is ‘‘conclusive’’ not because the law ‘‘does not permit’’ contradiction
but because there has not been sufficient contradiction. Second, this
principle of conclusiveness does not apply to any particular item of
evidence but rather to the whole record.

Does Section 1837 serve any useful purpose as a definition? If Part
IV of the Code of Civil Procedure continues to treat estoppel, res
judicata, and other doctrines of substantive law as matters of evidenece,
the definition provided by this section seems possibly useful (although
far from necessary). However, in light of the definition of ‘‘evidence’’
stated in Uniform Rule 1(1) (s.e., ‘‘ ‘Evidence’ is the means from
which inferences may be drawn as a basis of proof . .. .”’), it is clearly
self-contradictory to say that evidence is conclusive. In other words,
the admissibility of evidence under the Uniform Rules depends upon
its tendency to prove or disprove a fact in dispute. However, the kinds
of conclusive evidence defined in Part IV are, without exeception,
instances in which as a matter of policy the fact cannot be disputed.
For reasons wholly apart from the probabilities involved, policy deci-
sions reflected in the various sections dealing with ‘‘conclusive’’
evidence preclude an examination into their factual predicate.

It is recommended, therefore, that Section 1837 be repealed and
that the word ‘‘conclusive’’ be eliminated from Section 1828.

Summary. From the above examination of the various terms classi-
fied in Section 1828, it is apparent that the section serves no useful
purpose ; hence, it should be repealed.

10

u%%ecéléd‘o;g%}o(l}lgﬁiigfoners’ Notes in Car. CopE Civ. Proc. § 1837 (West 1955).

2 Tt remains the California view that inquiry cannot go behind the record on a col-
lateral attack; the appropriate remedy is by a direct attack on the judgment
in the court which rendered it. However, when the judgment is a foreign judg-
ment, inquiry may go behind the record. See 3 WITKIN, CALIFORNIA PROCE-
DURE, Attack on Judgment in Trial Court, §§ 3-6 (1954).

120 Cal.2d 457, 126 P.2d 868 (1942).
1 Id. at 461, 126 P.24d at 870.
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Code of Civil Procedure Section 1838 provides:

1838. CUMULATIVE EVIDENCE DEFINED. Cumulative evidence is
additional evidence of the same character, to the same point.

This definition is significant for several reasons. For example, the
court may prevent repeated examination of the same witness when
the question has already been ‘‘asked and answered.’’! It may also
limit proof of the same thing from other sources where the issue is
already adequately proved.? However, when the issue is still in doubt,
the tribunal may not refuse to hear further testimony on the ground
that it is merely cumulative.?

At another stage of the proceedings, it may be significant whether
or not evidence is cumulative. Thus, under Code of Civil Procedure
Section 657(4), newly discovered evidence is usually not sufficient
support for a motion for a new trial if this evidence is merely ecumu-
lative.* However, this is not a hard and fast rule.’

Neither Section 2044 nor Section 657(4) employs the word ‘‘cumu-
lative,”” although cases applying these sections do use the term. For
that reason alone, it seems advisable to retain some form of this
definition.

Code of Civil Procedure Section 1839 provides:

1839. CORROBORATIVE EVIDENCE DEFINED. Corroborative evi-
dence is additional evidence of a different character, to the same
point.

Section 1839 should be repealed. The case law that has developed
under the various code sections requiring corroborative evidence pro-
vides better definitions of this term than does Section 1839. In fact,
few cases cite or rely on Section 1839.6

Some cases indicate that an instruction on what constitutes corrobo-
rative evidence is adequate if given in the words of Section 1839.7
However, a better definition of corroborative evidence is provided by
California Jury Instructions, Criminal.® This definition is derived from
the case law rather than from Section 1839. Similar instructions dealing

1 Spitler v. Kaeding, 183 Cal. 500, 503, 65 Pac. 1040, 1041 (1901).
2 The last sentence of Code of Civil Procedure Section 2044 reads:
The Court, however, may stop the production of further evidence upon
any particular point when the evidence upon it is already so full as to pre-
clude reasonable doubt.
3 Evans v. Industrial Ace. Comm’n, 71 Cal. App.2d 244, 162 P.2d 488 (1945).
*Dayton v. Landon, 192 Cal. App.2d 739, 13 Cal, Rptr. 703 (1961).
s ee(:ig%&;nm) N, CALIFORNIA PROCEDURE, Attack on Judgment in Trial Court, § 14
¢ See, e.g., People v. Bowley, 59 Cal.2d 855, 31 Cal. Rptr. 471, 382 P.2d 591 (1963)
(corroboration of film in issue but Section 1839 neither cited nor relied upon
by the court).
TE.g., People v. Sternberg, 111 Cal. 11, 43 Pac. 201 (1896). See also People v.
Monteverde, 111 Cal. App.2d 156, 244 P.2d 447 (1952). .
8 See, e.g., CALJIC (2d ed. 1958) No. 822 (Rev.) (corroboration of testimony of
accomplices) :

Corroborative evidence is additional evidence to the same point and
although it need not be sufficient standing alone to support a convietion,
it must relate to some act or fact which is an element of the offense with
which the defendant is charged. It must, in and of itself and independent
of the evidence which it supports, fairly and logically tend to connect the
defendant with the commission of the alleged offense. Corroborative evidence
may consist of other evidence of circumstances, the testimony of a witness
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with the requirement of corroborating evidenece in other types of erim-
inal cases are contained in the same publication.®

The repeal of Section 1839 will have no effect on the interpretation
of the various code sections requiring corroborative evidence.l® The
case law that has developed under these sections will continue to de-
termine what constitutes corroborative evidence for the purposes of
the particular sections. Because of this, the present form of Section
1839 is misleading. Thus, it is apparent that the corroboration required
under these sections might be satisfied by the kind of evidence defined
in Section 1838 as ‘‘cumnulative’’ (i.e.,, ‘‘additional evidence of the
same character, to the same point’’) as well as that defined under Seec-
tion 1839 as ‘‘corroborative’’ (t.e., ‘‘additional evidence of a different
character, to the same point’’). The Code Commissioners apparently
used the term ‘‘cumulative’’ in the sense of unnecessarily duplicative,
for their notes refer to proof of that which ‘‘has already been estab-
lashed by other evidence.’’ 1!

other than an accomplice, or the testimony or admissions, if any, of the
defendant.

In determining whether an accomplice has been corroborated you must
first assume the testimony of the accomplice to be removed from the case.
You must then determine whether there is any remaining evidence which
tends to connect the defendant with the commission of the offense. If there
is none you must acquit the defendant. If there is such evidence then his
testimony is corroborated. But before you may conviet the defendant you
must find from all the evidence that it earries the convincing force required

by law,

® See CALJIC (2d ed. 1958) Nos. 203 (Rev.) (possession of stolen property), 235
ERev..) gpossession of stolen property), 592-C (Rev.) (abortion), and 766

perjury).

» See, e.g., CAL. C1ivir. CopE § 130 (divorces not granted upon uncorroborated testi-
mony of parties) ; CAL. CopE C1v. Proc. §§ 1844, 1968 (necessity for corrobora-
tive evidence in perjury and treason conv1ct10ns) CAL. PENAL CopE § 653f
(solicitation to commit certain crimes) ; § 1103a (per;ury) ; § 1108 (abortion
or inducing previously chaste woman into prostitution; her testimony not suffi-
cient unless corroborated). See also Car. Const.,, Art I, § 20 (treason, two
witness requirement).

U4 Code Commissioners’ Notes, CAL. CopE Civ. Proc. § 1838 (West 1955). (Em-
phasis added.)




RULE 2
Present California Law

Rule 2 provides:

RuiLe 2. Scope of Rules. Except to the extent to which they
may be relaxed by other procedural rule or statute applicable to
the specific situation, these rules shall apply in every proceeding,
both eriminal and civil, conducted by or under the supervision of
a court, in which evidence is produced.

Assuming that the Uniform Rules of Evidence, as revised, are to be
incorporated into Part IV of the Code of Civil Procedure, Part IV
would continue to be (as it is today) the main source of evidence law
applicable alike to civil, eriminal, and probate actions and proceedings.
This would result not only from the terms of Uniform Rule 2, but also
from Penal Code Section 1102, which provides that rules of evidence
in civil actions are applieable also to eriminal actions, and from Pro-
bate Code Section 1230, which provides that issues of fact in probate
proceedings are triable as in civil actions. Nonetheless, a statement of
the general applicability of the Uniform Rules seems advisable. Hence,
URE Rule 2 is recommended for adoption.

By its express terms, Rule 2 does not affect any of the present Cali-
fornia statutes relaxing rules of evidence for specified purposes. Hence,
these statutes would and should be retained. Examples of such statutes
are set out in the appended note.!

However, the addition of Rule 2 to Part IV of the Code of Civil
Procedure would make present Section 2103 superfluous. Accordingly,
it should be repealed.?

Privileges and Rule 2

As is indicated in the study on the Privileges Article of the Uniform
Rules (Article V), it is desirable to have the rules of privilege extend
to monjudicial proceedings as well as to judicial proceedings.® Sinee
Rule 2 restricts the application of the Uniform Rules of Evidence to
proceedings ‘‘conducted by or under the supervision of a court,”” it
should be amended to extend the privilege rules to nonjudicial pro-
ceedings. Briefly stated, the reason for this recommendation lies in the

1 See? e.g., CAL. CoDE CIv. ProC. § 117g (judge of small claims court may make in-
formal investigation either in or out of court), § 956a (Judicial Couneil may
prescribe rules for taking evidence by appeliate court), § 988i (similar to

956a), § 1768 (hearing of conciliation proceeding to be conducted inform-
ally), § 2016(b) (not ground of objection to testimony sought from deponent
that such testimony inadmissible at trial, provided reasonably calculated to lead
to discovery of admissible evidence) ; CAL. PENAL CopE § 190.1 (on issue of
penalty, evidence may be presented of circumstances surrounding crime and of
defendant’s background and history).

2 This section provides:

The provisions contained in this part of the Code respecting the evidence
on a trial before a jury, are equally applicable on the trial of a question
of fact before a Court, referee, or other officer.

3 Qee Tentative Recommendation and o Study Releting to the Uniform Rules of
Evidence (Article V. Privileges), 6 CaL. LAw REvVIsION CoMM’N, REP., REC.
& STUDIES 801, 326-327 (1964).

(58)



GENERAL PROVISIONS STUDY—RULE 2 59

strong public policy favoring certain statutory privileges, a public
policy that would be too easily frustrated by narrowly restricting the
availability of privilege to strietly judicial proceedings. Such an
amendment was made for the same purpose by New Jersey in its adop-
tion of Rule 2.4 This could serve as a model for California.

“See N. J. REv. STaT. § 2A :84A-16, which provides as follows:

(1) The provisions of article II, Privileges, shall apply in all cases and to
all proceedings, places and inquiries, whether formal, informal, public or
private, as well as to all branches of government and by whomsoever the
same may be conducted, and none of said provisions shall be subject to
be1n2g relaxed.

} All other rules contained in this act, or adopted pursuant hereto, shall
apply in every proceeding, criminal or civil, conducted by or under the
supervision of a court, in which evidence is produced.

(3) Except to the extent to which the rules of evidence may be relaxed by
or pursuant to statute applicable to the particular tribunal and except as
provided in paragraph (1) of this rule, the rules set forth in this act or
adopted pursuant hereto shall apply to formal hearings before administra-
tive agencies and tribunals.

(4) The enactment of the rules set forth in this act or the adoption of
rules pursuant hereto shall not operate to repeal any statute by implication.

For a general discussion regarding the scope of the URE Privileges Article, see
Tentative Recommendation and a Study Relating to the Uniform Rules of
Evidence (Article V. Privileges), 6 CAL. LAw REvisioN CoMM’N, REp., REC.
& StupIes 301, 309-327 (1964).



RULE 3
Introduction

Rule 3 provides as follows :

Rure 3. Ezclusionary Rules Not to Apply to Undisputed
Matter. If upon the hearing there is no bona fide dispute be-
tween the parties as to a material fact, such fact may be proved
by any relevant evidence, and exclusionary rules shall not apply,
subject, however, to Rule 45 and any valid claim of privilege.

Rule 3 is a rule of admissibility. By this rule, the judge is empow-
ered to admit evidence which but for the rule would be inadmissible.
Insofar as Rule 3 invests the trial judge with diseretion, it is con-
versely similar to Rule 45, which empowers a judge to exclude other-
wise admissible evidence. The discussion of the discretionary power of
the judge under Rule 45 is, therefore, of relevance here.’

History of the Rule

In the second edition of his Treatise on Evidence, in 1923, Professor
Wigmore proposed the prineciple of URE Rule 3.% In 1927, the Commit-
tee of the Commonwealth Fund 7 recommended adoption of this princi-
ple, phrasing it in these words:

Any rule of evidence need not be enforced if the trial judge,
on inquiry made of counsel or otherwise, finds that there is no
bona fide dispute between the parties as to the existence or non-
exigtence of the facts which the offered evidence tends to prove,
even though such faet may be in issue under the pleadings.®

In 1938, the American Bar Association Committee on the Improve-
ment of the Law of Evidence recommended adoption of the rule formu-
lated by the Commonwealth Fund Committee,® and the American Bar
Association approved the recommendation.!® In 1942, the American
Law Institute included the principle as Rule 3 of the Model Code of
Evidence, requiring, however, that the judge make a formal finding
of no bona fide dispute before the principle should apply. The Uni-
form Rule omits this condition but otherwise copies the substance of
the Model Code Rule.

5See Tentative Recommendation and ¢ Study Relating to the Uniform Rules of
HBvidence (Article VI. Extrinsic Policies Affecting Admissibility), 6 CaL. Law
RevisioN CoMM’'N, REP., REc. & STUDIES 625, 639-644 (1964).
1 WIGMORE, EVIDENCE § 8a (2d ed. 1923). .
?The Committee was composed of six law professors and two judges. Professor
Morgan was chairman and Professor Wigmore was a member.
8 MORGAN et al.,, THE LAW oF EVIDENCE, SOME PROPOSALS FOR ITS REFORM 6 (1927)
[hereinafter cited as MORGAN]. Another part of the proposal was as follows:
No error can be assigned or predicated upon the violation of any rule of
evidence, either at law or in equity, when it appears from statements of
counsel or from other evidence in the case or is shown in any other lawful
way, that there is no bone fide dispute between the parties as to the
fact sought to be proved or disproved by the offered evidence, even though
such fact may be in issue under the pleadings. [Ibid.]
?See 1 WiGMORE, EVIDENCE § 8b at 257-259, § 8c at 264-265 (3d ed. 1940) [here-
inafter cited as WIGMORE].
“’See(l%‘i)%mc‘sn LAw INSTITUTE, MoODEL CoDE oF EVIDENCE, Rule 83 Comment

(60)
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Policy of the Rule

The manifest purpose of the rule is to eliminate the necessity of
proving a matter by striet proof conforming to normal rules when such
matter is not really disputed.l!

It is not to be denied that, as the American Bar Association Com-
mittee said, there is ‘‘frequent invocation of Evidence rules to defeat
an opponent for lack of proper evidence, when the objecting .party does
not really dispute the fact that the opponent is seeking to prove with
his inadequate evidence.’’!2 Nor can it be seriously doubted that, as the
Committee justly pointed out, this practice is ‘‘one of the notable fea-
tures that go to increase the technical disputatiousness of trials.’’13
Moreover, the American Law Institute’s Comment on Model Code Rule
3 is certainly on sound ground in emphasizing that such practice makes
extensive demands upon the time of the courts and imposes expense
upon litigants and the public.

Evaluation of Rule 3

Rule 38 is proposed as a remedy whereby a party may avoid formal
proof of a matter by convincing the judge at the trial that there is
no bona fide dispute regarding the matter. Having so convinced the
judge, the party gould then establish the matter by any relevant evi-
dence that is not pr1v1leged subject only to the judge’s broad exclu-
sionary discretion defined in Uniform Rule 45.

It is important to emphasize that the remedy afforded by Rule 3
becomes operative only ‘‘upon the hearing.”’ Thus, Rule 3 provides
a remedy available only at the trial. As such, it is comparable to the
various pretrial devices (e.g., discovery, pretrial hearing, summary
judgment) designed to eliminate from a case those matters about which
there is no bona fide dispute even though they are formally put in
issue by the pleadings. As the Comment on Model Code Rule 3 states:

This Rule applies to matters of evidence the principle which the
Federal Rules of Civil Procedure, 28 U. 8. C. A. following section
T23¢, make applicable to matters of substance in their provisions
for pretrial procedure and for summary judgment. To permit
parties to insist upon a strict observance of the rules of evidence
or procedure in the proof of formal matters and of evidentiary
facts as to the truth of which there is no dispute is to encourage
waste of time of the courts and to impose unnecessary expense
upon litigants and the public.

Thus, Uniform Rule 3 may be viewed as an extension, in the form
of a remedy at the trial itself, of the principles which underlie the
pretrial remedies referred to above This point of view furnishes valu-
able clues as to the procedure which may be thought appropriate to
implement and enforce Rule 3.

Suppose in the action of ‘‘P v. D,’’ P’s cause of action consists of
three elements—a, b, and ¢c—which P has alleged in his complaint and
which D in his answer has denied. Suppose, further, that P has only
hearsay evidence in support of element @¢. As a foundation for this

1 MORGAN at 1-7.
2 Quoted in 1 WIGMORE § 8c at 264.
8 Ibid.
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hearsay, P may call D and, by examining D, demonstrate D’s equivoca-
tion and evasion respecting matter ¢. On the basis of this demonstra-
tion, the court may rule that there is no bona fide dispute of matter a
and, therefore, may permit P to introduce his hearsay evidence. This is,
of course, quite analogous to a pretrial request to D to admit matter a,
an unsatisfactory response thereto, and an order that matter a be taken
as established in P’s favor.14
Another possible procedure is Wigmore’s view:

Let the Court decline to enforce the rule [of evidence] if, on
counsel’s admission, there is no need for it in the case in hand;
and let the Court require counsel to make proper avowals.®

The following case is cited by Wigmore to illustrate how this proce-
dure could usefully be employed:

[A] plaintiff suing on a contract for goods offers a copy of a ship-
ping receipt affecting part of the goods. The rule of Evidence re-
quires that he should first show loss of the original. His showing
does not disclose due diligence. The rule forecloses him ; the copy
is rejected ; the proof fails for that part of the case. Meanwhile,
the opposing counsel, except for his objection, sits silent; the
Court never once asks him, ‘‘Do you really dispute the correct-
ness of this copy? Is there any word in it thaf is falsified?’’ For
all that the trial Court or the Supreme Court knows or asks, the
copy may be exactly correct, and the opponent may have no ‘‘bona
fide’’ doubt at all on that point. If so, the rule’s enforcement is a
vain piece of legal tactics; for the sole and acknowledged purpose
of that rule is to secure accurate copies. Why use it merely to
penalize the party #1¢

There are, of course, limits to the use of this procedure. If the attor-
ney’s ‘‘avowals’’ would entail any breach of the attorney-client privi-
lege, or if the making of the avowal would infringe the broader
privilege respecting the attorney’s so-called ‘‘work product,”’1? it
would seem to be improper for the court to insist upon the avowal. It
may well be, therefore, that the procedure of examining the party
would possess more utility than that of extracting avowals from
counsel.

‘What has been said above applies only to civil actions. Criminal
cases are on a different footing. In such cases, there is no pretrial dis-
covery comparable to that in civil cases. Moreover, there would be no
possibility of enforcing Uniform Rule 3 by calling the defendant to the
stand. Finally, the historic tradition that a criminal defendant may
# See CAL. CopE Crv. Proc. §§ 2033-2034.

5] WiGMORE § 8c at 264 (emphasis added).

1] WIGMORE § 8a at 248-249.

17 On the “work product” doctrine, see Hickman v. Taylor, 329 U.S. 495 (1947). See
generally LOUISELL, MODERN CALIFORNIA DISCOVERY, Attorney-Client Confiden-
tial Communications and “Work Product,’ 281-314 (1963).

In a footnote (included in his seeond edition but omitted from his third), Wig-
more recognizes the difficulties of obtaining useful avowals from disingenuous
counsEe[L.w the Court should deal with disingenuous counsel is a large problem,

which itself also needs attention. This shows how the improvement of

Evidence rules is bound up with other improvements. [1 WIe¢MORE, EvI-
DENCE § 8a n.2 (2d ed. 1923).]
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always put the prosecution to proof beyond a reasonable doubt as to all
matters relating to his guilt has a much stronger hold than any com-
parable tradition in civil actions. The procedures for enforcing Uni-
form Rule 3 are, therefore, inappropriate in criminal actions. For these
reasons, it is recommended that the nonapplicability of Rule 3 to crim-
inal cases be made explicit by the following amendment :

If upon the hearing of a civil action or proceeding there is no
bona fide dispute between the parties as to a material fact, such
fact may be proved by any relevant evidence, and exclusionary
rules shall not apply, subject, however, to Rule 45 and any valid
claim of privilege.

Conclusion and Recommendation
In proposing the principle of Uniform Rule 3, the Commonwealth
Fund Committee spoke as follows:

If intelligently and vigorously applied, it will tend to confine the
issues at the trial to matters actually in controversy; it will pre-
vent the miscarriage of justice by failure of formal proof of mat-
ters not actually in dispute, and it will shorten trials by the elimi-
nation of useless evidence and still more useless objections. It can-
not be said to place undue power in the trial judge, for whether
such fact is honestly in dispute can be readily determined, and the
judge’s finding thereon treated in the same manner as other find-
ings of fact in the course of the trial. It must be conceded that
with a spineless judge, it may work little good ; but its possibilities
of harm are nil.18

This is a sound evaluation. Rule 38 is, therefore, recommended for
approval as amended.

Incorporating Rule 3 Into California Law

If Rule 3, as amended, becomes part of the Code of Civil Procedure,
it qualifies all exclusionary rules except those relating to privilege
However, no special statutory adjustments appear to be necessary in
connection with the enactment of Rule 3.

13 MORGAN at 6-7.



RULES 4 AND 5
Introduction

Rules 4 and 5 state the conditions requisite for setting aside a verdict
or finding, or for reversing a judgment by reason of erroneous admis-
sion or exclusion of evidence. These rules provide:

Ruie 4. Effect of Erroneous Admission of Evidence. A ver-
dict or finding shall not be set aside, nor shall the judgment or
decision based thereon be reversed, by reason of the erroneous
admission of evidence unless (a) there appears of record objection
to the evidence timely interposed and so stated as to make clear
the specific ground of objection, and (b) the court which passes
upon the effect of the error or errors is of opinion that the ad-
mitted evidence should have been excluded on the ground stated
and probably had a substantial influence in bringing about the ver-
diet or finding.

RuLe 5. Effect of Erroneous Exclusion of Evidence. A ver-
diet or finding shall not be set aside, nor shall the judgment or
decision based thereon be reversed, by reason of the erroneous
exclusion of evidence unless (a) it appears of record that the
proponent of the evidence either made known the substance of the
evidence in a form and by a method approved by the judge, or
indicated the substance of the expected evidence by questions indi-
cating the desired answers, and (b) the court which passes upon
the effect of the error or errors is of opinion that the excluded
evidence would probably have had a substantial influence in bring-
ing about a different verdict or finding.

Present California Law

The doctrine of no reversal for nonprejudicial error respecting ad-
mission or exclusion of evidence, as stated in Rules 4 and 5, is fully in
agreement with present California law.

- Article VI, Section 414 of the California Constitution provides:

See. 414. No judgment shall be set aside, or new trial granted,
in any case, on the ground of misdirection of the jury, or of the
improper admission or rejection of evidence, or for any error as to
any matter of pleading, or for any error as to any matter of pro-
cedure, unless, after an examination of the entire cause, including
the evidence, the court shall be of the opinion that the error com-
plained of has resulted in a miscarriage of justice. [Emphasis
added.]

Like Rule 4, California law provides that the wrongful admission of
evidence is a valid basis for a new trial or reversal of judgment only if
(1) proper objection was made, (2) such objection should have been
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sustained, and (3) the evidence probably had a substantial influence
in bringing about the verdict or finding.!

‘Wrongful exclusion of evidence is a valid basis for a new trial or
reversal of judgment in California, as under Rule 5, only if (1) a
proper offer of proof or its equivalent was made, (2) the evidence
should have been admitted, and (3) the evidence, if admitted, prob-
ably would have exerted a substantial influence toward producing a
verdict or finding different from the actual verdict or finding.2

Conclusion and Recommendation

The California Constitution, Article VI, Section 414, together with
Code of Civil Procedure Section 475 and Penal Code Section 1258,
states the doctrine of Rules 4 and 5 as fully and as clearly as do these
rules. Therefore, it is recommended that Rules 4 and 5 be omitted in
California’s adoption of the Uniform Rules of Evidence.

1 Proper obJectlon is required. Perry v. MecLaughlin, 212 Cal. 297 Pac. 554
(1931) ; People v. Owens, 123 Cal. 482, 56 Pac. 251 (1899). PreJudlclal error
aiso is required. CAL. ConsT.,, Art. VI, § 414; Car. CopE Civ. Proc. § 475;
Inouye v. McCall, 35 Cal. App 2d 634, 96 P2d 386 (1939) ; Erickson v. Geran-
son, 123 Cal. App 575, 11 P.2d 907 (1 2).

2 An offer of proof or its equlvalent is required. Marshall v. Hancock, 80 Cal. 82,
22 Pac. 61 (1889); People v. Pereles, 125 Cal. App. Supp. 787 i2 P.2d 1093
(1932). PreJudxcml error is also required. CAL. Const., Art. VI, § 4%

CopE Crv. Proc. § 475; People v. McGee, 31 Cal.2d 229 243 187 P24 706
714 (1947) ; Estate of Flsher, 202 Cal. 205, 259 Pac. 755 (1927 )




RULE 6
Present California Law
Rule 6 states:

RurLk 6. Limited Admissibility. When relevant evidence is ad-
missible as to one party or for one purpose and is inadmissible
as to other parties or for another purpose, the judge upon request
shall restrict the evidence to its proper scope and instruct the
jury accordingly.

Both Uniform Rule 6 and the California case law requires that, when
evidence is admitted for a restricted purpose, the court must, upon
request, give to the jury an appropriate limiting instruction.? How-
ever, no statute has been found stating this rule or bearing upon its
subject matter.

Conclusion and Recommendation

In view of the lack of statutory statement of the principle of Rule 6,
it is recommended that this rule be adopted in California. No adjust-
ment in presently existing statutes is necessary. .

8 Adkins v. Brett, 184 Cal. 252, 193 Pac. 251 (1920) ; Robinson v. McKnight, 103
Cal. App. 718, 284 Pac. 1056 (1930).
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RULE 7
Introduction
Rule 7 deals with the ‘‘general abolition of disqualifications and
privileges of witnesses, and of exclusionary rules.”’ It provides:

RuLe 7. General Abolition of Disqualifications and Privileges
of Witnesses, and of Exclusionary Rules. Except as otherwise
provided in these Rules, (a) every person is qualified to be a
witness, and (b) no person has a privilege to refuse to be a wit-
ness, and (¢) no person is disqualified to testify to any matter,
and (d) no person has a privilege to refuse to disclose any matter
or to produce any object or writing, and (e) no person has a
privilege that another shall not be a witness or shall not disclose
any matter or shall not produce any object or writing, and (f)
all relevant evidence is admissible.

All of the general statements in Rule 7 are subject to the qualifica-
tion ‘‘ Except as otherwise provided in these Rules’’ (emphasis added).
Thus, Rule 7 is meaningful only if it is considered in relation to the
exceptions to the rule that are stated in the other articles of the
Uniform Rules of Evidence. Frequent reference to other URE articles
is, therefore, necessary in the following discussion; for a full appreci-
ation of Rule 7, the studies on the other articles of the Uniform Rules
should be consulted.t

Before discussing Rule 7 in connection with specific articles of the
URE, it should be noted that Rule 7 does not affect the power of the
judge under Rule 45 to exclude otherwise admissible evidence if he
finds that its probative value is substantially outweighed by the risk
that its admission will necessitate undue consumption of time or will
create substantial danger of undue prejudice, of confusing the issues,
or of misleading the jury.®

Privileges and Rule 7
Subdivisions (b), (d), and (e) of Rule 7 provide:

Except as otherwise provided in these Rules, . . . (b) no person
has a privilege to refuse to be a witness, and . . . (d) no person
has a privilege to refuse to disclose any matter or to produce any
object or writing, and (e) no person has a privilege that another
shall not be a witness or shall not disclose any matter or shall
not produce any object or writing.

By way of exception to subdivisions (b), (d), and (e) of Rule 7,
Rules 23 to 40 state the conditions under which evidentiary privileges

¢Tor a list of other studies on the various articles of the Uniform Rules of Evidence,
see note 2, supra at 40. .

8 See the discussion of Rule 45 in Tentative Recommendation and @ Study Relating
to the Uniform Rules of Evidence (Article VI. Eztrinsic Policies Affecting
Admissibility), 6 CaL. LAw REvisioON CoMM’N, Rep., REc. & StUDIES 601,
612, 639-644 (1964).
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are recognized. Thus subdivisions (b), (d), and (e) of Rule 7, in con-
junction with Rules 23 to 40, purport to establish a complete system
governing the matter of privilege.

The separate research study on the Privileges Article discusses the
provisions of the Uniform Rules of Evidence relating to privileges
and the present California law on this subject, as well as the require-
ments for making the two consistent should the Uniform Rules be
adopted in California.®

It is recommended that some of the rules of privilege presently
found in California law and not clearly contained in Rules 23 to 40
should be retained. For example, a number of statutes designate as
confidential a wide variety of records and files used for governmental
purposes and grant a privilegze with respeet to their nondiselosure.?

® Tentative Recommendation and a Study Relating to the Uniform Rules of Evi-
dence (Article V. Privileges), 6 CarL. Law REevisioN Comm’N, REp., REC. &
StupiEs 201 (1964).

?CAL. AGric. CobE § 2846 (information obtained under Agricultural Products
Marketing Law confidential and not to be disclosed except under stated circum-
stances) and § 3351 (similar to § 2846, supra) ; CAL. Civ. CobE § 79.06 (court
may order hearing upon application for marriage license “to be confidential
and private”), § 79.09 (data regarding premarital examination “confidential
and shall not be divulged”), § 226m (adoption proceedings ‘“shall be held in
private”), § 227 (certain documents in adoption proceedings “shall not be
open to inspection”) ; CAL. CobE Civ. Proc. § 1747 (files of conciliation court
shall be closed; communications shall be deemed made in official confidence
under CAL. CoDE Crv. Proc. § 1881(5) [Note that Section 1747 should be
amended to substitute for the present reference to Section 1881(5) a reference
to whatever section URE Rule 34 becomes.]) ; CAL. Epuc. CobE § 14026 (data
filed by members of Teachers’ Retirement System with Retirement Board
confidential) ; CAL. FIN. CopE § 8754 (Commissioner may withhold audit or
information in audit of savings and loan association for such time as in his
judgment is necessary) ; CAL. Fi1sH & GAME CopE § 7923 (licensee’s record
of fish taken confidential and not a public record) ; Car. Govr. CopE § 15619
(member or ex-member of State Board of Equalization not to divulge certain
information), § 18573 (source of pay data furnished Personnel Board not
“open to the public or admissible as evidence”), § 18934 (application for
civil service exam and exam questions and booklet ‘“‘confidential records open
to inspection only if and as provided by board rule”), § 18952 (employee’s
appeal to State Personnel Board and any communication in connection there-
with is confidential and shall not be disclosed without the consent of the employee),
§ 20134 (similar to CAL. Epuc. CopE § 14026, supra), § 315632 (sworn state-
ment of members of County Employees’ Retirement System shall be confidential
and shall not be disclosed) ; CAL Hars. & Nav. CopE § 656 (boat collision
report shall not be any evidence of negligence or due care nor be referred to) ;
CAL. HEALTH & SAF. CoDE § 211.5 (records of interviews in connection with
morbidity and mortality studies shall be confidential insofar as identity is
concerned and shall be used solely for purposes of study), § 410 (certain
diagnoses of epilepsy shall be kept confidential and used solely to determine
eligibility for driver’s license) ;: CAL. INs. CobpE § 735 (certain examinations
private unless Commissioner deems it necessary to publish result), § 855
(Commissioner may withhold certain insurance records for such time as in his
judgment is necessary) ; CAL. LaBor CobE § 6319 (confidential information
concerning failure to keep place of employment safe or violation of safety
order shall not be divulged) ; CAL. PENAL CobDE § 290 (registration data of
sexual deviate not “open to inspection by the publie”), § 938.1 (clerk not to
divulge contents of grand jury transcript until defendant in custody), § 3046
(statements and recommendations by judge, district attorney, and sheriff regard-
ing parole of life-sentence prisoner ‘“shall be and remain confidential”’), § 3107
(names and records of men granted special service paroles ‘“shall be kept in
the confidential files”), § 11105 (information on file with Bureau of Criminal

. Identification not to be furnished to assist “private citizen in carrying on his
personal interests or in maliciously or uselessly harassing, degrading or humil-
iating any person”); CAL. PuB. REs. CobE § 3234 (restricted use of certain
records) ; CAL. REV. & TAX. CopE § 16563 (information and records acquired
by Controller confidential), §§ 19281-19289 (“information as to the amount
of income or any particulars set forth or disclosed in any report or return”
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It cannot be confidently stated that all of these sections would be con-
strued as relating to the ‘‘official information’’ privilege granted in
Uniform Rule 34(1).% In order that these statutory provisions clearly
be recognized as exceptions to Rule 7, the following amendment to the
introductory clause of Rule 7 is recommended :

Except as otherwise provided in these Rules by statute . . . .

Given this amendment of Rule 7, there would be no doubt that all
of the present California code sections designating certain matters as
confidential will be retained. This amendment would, of course, affect
the other subdivisions of Rule 7 as well as subdivisions (b), (d), and
(e). The impact of the amendment on the other subdivisions, however,
will be equally favorable, as is demonstrated in the following discus-
sion and in the separate studies on the other articles of the Uniform
Rules which provide exceptions to Rule 7.2

Witnesses and Rule 7
Subdivisions (a) and (¢) of Rule 7 provide:

Except as otherwise provided in these Rules, (a) every person is
qualified to be a witness, and . . . (¢) no person is disqualified
to testify to any matter.

Ag an exception to subdivisions (a) and (e) of Rule 7, Uniform
Rule 17 states the conditions under which a person is disqualified to
be a witness. Thus, subdivisions (a) and (¢) of Rule 7, in eonjunction
with Rule 17, purport to establish a complete system governing the
disqualification of witnesses and, together with Rule 19, the disquali-
fication of a witness to testify to a particular matter.

shall not be disclosed, except under certain circumstances) ; CAL. UNEMPL.
INg. CopE § 1094 (certain information furnished to director not open to
public or admissible in evidence except under certain circumstances), § 2111
(certain information confidential and shall not be published or open to public
inspection in any manner), § 2714 (medical records confidential and not admis-
gible in evidence except under certain circumstances) ; CAL. VEHICLE CODE
§ 1808 (records of department relating to physical or mental condition of any
person are confidential), §§ 16005, 20012, 20013 (accident report without preju-
dice to individual reporting and for confidential use of Vehicle and Highway
Departments and shall not be used as evidence), §§ 20014-20015 (restricted
use of peace officers’ accident reports), § 40832 (record of license suspension
or revocation not admissible), § 40833 (neither accident report nor departmental
action thereon evidence of negligence or due care in damage action) ; CAL.
WATER CopE § 12516 (information and records of Colorado River Board
confidential and not available to public except upon authorization of Board) ;
CaL. WELF. & Inst. CopE § 118 (certain records confidential), §§ 638, 639,
733 (Provisions of Juvenile Court Law, to effect that certain records mnot open
to public and providing for private hearing. See discussion in Note, 10 STAN, L.
REv. 471, 508 (1958).).

Certain code provisions have not been included in the above tabulation
because such provisions specifically permit disclosure upon court order. H.g.,
CAL. Agric. Cope §§ 2091 and 1300.22(b) ; CaL. Epuc. Cope § 10751; CAL.
FiIn. Cope § 1582 ; CAL. Pube. UtmL. CobE § 3709.

8 URE Rule 34(1) provides:
As used in this Rule, “official information” means information not open
or theretofore officially disclosed to the public relating to internal affairs
of this State or of the United States acquired by a public official of this
State or the United States in the course of his duty, or transmitted from
one such official to another in the course of duty.

® For a list of other studies on the various articles of the Uniform Rules of Evidence,

see note 2, supra at 40,
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There are several California code provisions presently in forece which
treat the matters covered in Rules 7(a), 7(c), and Rule 17. In the
study on Article IV (Witnesses), a number of these provisions are
recommended for repeal in order to bring California law into harmony
with the Uniform Rules.!® Certain sections of the California codes,
however, contain principles which should be retained in foree ! but
which would be repealed by the sweeping effect of URE Rules 7(a)
and 7(c). The amendment of the introductory -phrase of Rule 7, set
out above, would permit the retention of these sections. Though pro-
posed for a different purpose above, the amendment would also be
desirable for this purpose.

Subdivision (f) of Rule 7
Rule 7(f) provides:

Except as otherwise provided in these Rules, . . . (f£) all relevant
evidence is admissible.

It is the purpose of this subdivision—as it is of this entire rule—to
eliminate prior rules governing the admission or exclusion of evidence.
The Uniform Rules of Evidence, as originally drafted, are intended
to be the exclusive souree of law excluding relevant evidence. If nothing
in the URE permits or requires the exclusion of an item of relevant
evidence, it is to be admitted, notwithstanding any pre-existing law
which requires its exclusion (except, of course, for constitutional pro-
visions).

However, some of the present exclusionary rules in California de-
serve to survive;'? they probably would not do so if Rule 7 were to
be enacted in its present form. Therefore, the amendment of the
introductory phrase of Rule 7 suggested above is found to be desirable
for this purpose as well.

1 Tentative Recommendation and a Study Relating to the Uniform Rules of Evi-
dence (Article IV, Wiinesses), 6 CarL. Law REevisioN ComMm’N, REP., REC. &
STUDIES 701, 738-742 (1964).

1 See CAL. PENAL CoDE § 2603 (a special provision applicable to a particular situa-
tion whereby a prisoner whose civil rights are suspended or who is deemed civilly
dead may nevertheless testify by affidavit or deposition in civil cases or by
affidavit or deposition or personally in a criminal case); Car. VEHICLE CODE
8§ 40803, 40804 (a deliberate legislative choice of policy alternatives, electing
to let speeders escape rather than to condone the use of “speed trap” evidence).

2 B.g., CaL. INs. CopE § 10381.5 provides: .

The insured shall not be bound by any statement made in an application for
a policy unless a copy of such application is attached to or endorsed on
the policy when issued as a part thereof, If any such policy delivered or
issued for delivery to any person in this State shall be reinstated or_re-
newed, and the insured or the beneficiary or assignee of such policy shall
make written request to the insurer for a copy of the application, if any,
for such reinstatement or renewal, the insurer shall within 15 days after
the receipt of such request at its home office or any branch office of the
insurer, deliver or mail to the person making such request, a copy of
such application. If such copy shall not be so delivered or mailed, the
insurer shall be precluded from introducing such application as evidence
in_any action or proceeding based upon or involving such policy or its
reinstatement or renewal. [Emphasis added.]



RULE 8

Introduction
Rule 8 provides:

RuLe 8. Preliminary Inguiry by Judge. When the qualifica-
tion of a person to be a witness, or the admissibility of evidence, or
the existence of a privilege is stated in these rules to be subject
to a condition, and the fulfillment of the condition is in issue,
the issue is to be determined by the judge, and he shall indicate
to the parties which one has the burden of producing evidence
and the burden of proof on such issue as implied by the rule
under which the question arises. The judge may hear and deter-
mine such matters out of the presence or hearing of the jury,
except that on the admissibility of a confession the judge, if
requested, shall hear and determine the question out of the pres-
ence and hearing of the jury. But this rule shall not be construed
to limit the right of a party to introduce before the jury evidence
relevant to weight or credibility.

Rule 8 is discussed with reference to particular situations in other
studies on the Uniform Rules of Evidence.! It is appropriate, however,
to consider here a general evaluation of the rule.

Rule 8 Is the Common Law Rule

The common law rule requires the judge to try and to determine
disputes as to the existence of facts which are prerequisite to the
qualification of a witness, the admissibility of relevant evidence, or
the existence of a privilege. As MecCormick states it, the ‘‘traditional
view and the acecepted prineciple’’ is:

[T]hat the trial judge decides with finality those preliminary ques-
tions of fact upon which depends the admissibility of an item of
evidence which is objected to under an exclusionary rule of evi-
dence. The same practice extends to the determination of prelim-
inary faets conditioning the application of the rules as to the
competency and privileges of witnesses. On all these preliminary
questions the judge, on request, will hold a hearing in which
each side may produce evidence.?

Rule 8 is in accord with this traditional view to which California
adheres as a general principle. Thus Code of Civil Procedure Section
2102 provides, in part:

All questions of law, including the admissibility of testimony
[and] the facts preliminary to such admission ... are to be
decided by the Court.?

1 For a list of other studies on the various articles of the Uniform Rules of Evi-
dence, see note 2, supre at 40.

2 McCorMICK § 53 at 123.

3As to the California view respecting confessions, dying declarations, and spon-
taneous statements, see notes 9-11, infra at 73.
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Limited Scope of Rule 8

It is well to emphasize that Rule 8 does not apply to all preliminary,
foundational questions. For example, under Uniform Rule 67, ‘‘au-
thentication of a writing is required before it may be received in
evidence’’; however, that rule also provides that ‘‘authentication may
be by evidence sufficient to sustain a finding of . . . authentieity.’’
Thus, although the question of authentication is for the judge, he
does not decide the ultimate question of genuineness (as Rule 8 would
require if it were applicable), but, rather, he decides only whether
there is prima facie evidence (i.e., evidence sufficient to sustain a find-
ing of authenticity).

Likewise, under Uniform Rule 19, a witness’ personal knowledge
is a prerequisite for his testimony on a relevant or material matter;
however, this means only that ‘‘there must be evidence’’ of such
knowledge, t.e., prima facie evidence. In other words, the judge does
not resolve the preliminary questions of authenticity (genuineness of
document) and personal knowledge the way he resolves such prelim-
inary questions as whether a proposed witness is the spouse of a party.
As to authenticity and personal knowledge, the judge should require
only prima facie evidence and should not himself decide the issue as
trier of fact. On the other hand, the judge should fully investigate
(hearing evidence pro and con) and finally decide the marital question;
in this instance, the judge is trier of faet in respect to the issue.

Thus, there is a basie difference between what McCormick calls the
‘‘competency cases’’ (which involve such preliminary questions as
spousal relationship or attorney-client relationship) and ‘‘relevancy
cases’’ (which involve such preliminary questions as authentication of
documents or identification).* Only the former are within the prineciple
of Rule 8.

The Rationale of Rule 8

As an illustration of the rationale of Rule 8, suppose a person is
offered as a witness and objection is made to his competency. Suppose
his competency depends upon whether he is married to a party or upon
whether he is an expert. Or, suppose secondary evidence of the terms
of a document is offered and objected to; admissibility turns upon
whether the original is lost.

Conceivably, the California system might be that, upon objection, the
issue should be forthwith submitted to the jury for a special inter-
locutory verdict., (The witness is or is not married to the party. The
original document is or is not lost.) However, this procedure might be
rejected as too cumbersome; in its stead, there might be the system of
reserving all such questions for jury determination upon submission
to the jury of the whole case. This alternative would, of course, require
such charges to the jury as: Disregard the testimony of X, but only if
you find he is D’s spouse; disregard the secondary evidence, but only
if you find the original is not lost. The manifest objection to this pro-
cedure is that it would require of the jury impossible feats of forget-
fulness.

4« McCorMICK § 53.
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The common law practice recognizes that any procedures attempting
to procure jury determination of such issues as those described in Rule
8 are unwise and impraecticable; therefore, determination of such issues
is committed to the judge.®

California Modifications of the Common Law Practice

One of the cardinal features of the common law practice (and of the
practice preseribed by Rule 8) is that under such practice the judge
decides the preliminary question with finality.® For example, suppose
X is offered as a witness and his competency is challenged on the
ground that he is married to D; if the judge finds that X is not so
married, such finding is final. The judge does not submit this question
to the jury for its determination.

This prineiple of the finality of the judge’s determination extends to
such findings as whether a confession which is offered in evidence was
voluntarily made by accused 7 or whether a statement made by the vie-
tim of a homicide was made by him in the belief that he was dying.® In
practical effect, this means that only the question of the credibility of
such evidence is left open for determination by the jury.

In California, however, this feature of the common law practice of
the finality of the judge’s determination is rejected insofar as confes-
sions,® dying declarations,'® and spontaneous statements!! are con-

s See McCorMICcK § 53.

¢ See McCorMICK § 53 at 123.

7 See MCCORMICK g 53, 112,

8 See McCorMICK §§ 53, 259.

® Tentative Recommendation and a Study Relating to the Uniform Rules of Evidence
g rticle VIII. H earsay Bvidence), 4 CaL. LAw RevisioN CoMM'R, REP., REC. &

TUDIES 301, 480 (196

19 See People v. Smgh 182 Cal. 457, 476, 188 Pac. 987, 995 (1920), in which the
Court states as Tollows ;

Section 1870 of the Code of Civil Procedure provides, in part: “In
conformity with the preceding provisions, evidence may be given upon a
trial of the following facts: ... 4. ... In criminal actions, the act or
declaration of a dying person, made under a sense of impending death,
respecting the cause of his death.”

The weight of authority in respect to the relative functions of the court
and the jury touching the admission and determination of dying declara-
tions is that the court alone shall pass on the admissibility of this character
of evxdence, and that the jury shall exclusively determine its probative
value. (56 L. R. A, 434; 16 L. R. A. (N. 8.) 660; 52 L. R. A, (N. 8)
152; 4 Ency of Ev1dence, 947.) Whatever the law may be in other juris-
dlCthllS, it is well-settled in this state that it is the function of the trial
court primarily to pass upon the admissibility of the alleged dying declara-
tions and of the jury to determine whether they were in fact made under
a sense of impending death, and, if so, then to determine the credibility
and weight to which they are entxtled 1f the jury is not convinced beyond
a reasonable doubt that the declarant was in eziremis and believed at the
time that he was, they must, in arriving at their verdict, disregard such
declarations. But if, on the other hand, the jury are satisfied beyond a
reasonable doubt that the declarant acted under a sense of impending
death, they must then determine what facts, if any, are established by his
declaratlons and apply them accordingly.

See also People v. Gonzales, 87 Cal. pp2d 867 879, 198 P.24 81, 89 (1948).
o See People v. Keelin, 136 Cal. App.2d 860, 871- 872 289 P.2d 520, 527 (1955), in
which the court spoke as follows:
Research has not disclosed any ruling by the appellate courts of this state
on the subject of whether or not, when conflicting evidence has been re-
ceived or conflicting inferences can be drawn touching the matter of quali-
fication of spontaneous statements, the ruling of the trial court admitting
the statements is final, or, on the contrary, whether or not that issue must
be resolved by the jury under instructions by the court defining spontaneous
declarations and telling the jury how they are to determine whether or not
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cerned. In the study on the Hearsay Evidence Article of the Uniform
Rules, abrogation of the present California rule by the adoption of
Rule 8 is recommended.’? What is there said regarding the present
California practice respecting confessions is applicable mutatis mu-
tandis to the present practice respecting dying declarations and spon-
taneous statements.

“Boot-strap” Cases

In the discussion of Uniform Rule 63(4) in the separate study on the
Hearsay Evidence Article,'® the ‘‘boot-strap’’ cases are discussed and
the following addition to Rule 8 is recommended :

In the determination of the issue aforesaid, exclusionary rules shall
not apply, subject, however, to Rule 45 and any valid claim of
privilege.

Summary and Recommendation

Subject to certain exeeptions regarding confessions, dying declara-
tions, and spontaneous statements, California law is in accord with
Rule 8. It is submitted that these exceptions should be abrogated. It is,
therefore, recommended that Rule 8, amended as advised, be approved.

Incorporating Rule 8 Into California Law

If Rule 8 is adopted, the first sentence of Section 2102 is superfluous.
Hence, Section 2102 should be revised as follows:

utes and other writings; and other rules of evidenee; are to be
deeided by the Gourt; and all disenssions of law addressed to it
‘Whenever the knowledge of the Court is, by this Code, made evi-
dence of a fact, the Court is to declare such knowledge to the jury,
who are bound to accept it.14 ’

the statements were qualified ; and that if they find them not to have been
qualified they are to disregard them. However, we think the issue must be
submitted to the jury. We think the ruling of the trial court is preliminary
only and that the jury must ascertain the ultimate fact of admissibility
before it can consider the evidence. We can see no difference between the
issue of admissibility of spontaneous declarations and the issue of admis-
sibility of dying declarations, Both sorts of declarations can only be
admitted as exceptions from the exclusionary hearsay rule. Both sorts of
declarations are hearsay and both, if the conditions for admission are found
to exist, may nevertheless be received in evidence. The proper procedure
as to dying declarations and the rule as to who shall ultimately determine
if the declarations are dying declarations is well settled in this state.
See note 10, supra, as to dying declarations.

1 See Tentative Recommendation and a Study Relating to the Uniform Rules of
Bvidence (Article VIII, Hearsay FHvidence), 4 CAL. LAw REvVISION COMM’N,
Rer., REC. & STUDIES 801, 478-481 (1963).

13 Id. at 468-471.

1 The second sentence of this section also is recommended for repeal in the separate
study on the Judicial Notice Article of the Uniform Rules. See Tentative
Recommendation and a Study Relating to the Uniform Rules of Evidence
(Article II, Judicial Notice), 6 CaL. Law REevision CoMMm’N, ReEp., REC. &
StUDIES 801, 826 (1964).
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