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The California Law Revision Commission was authorized by
Resolution Chapter 202 of the Statutes of 1957 to make a study to
determine whether the doctrine of sovereign or governmental immu-
nity in California should be abolished or revised.

The Commission herewith submits its recommendation on one
portion of this subject—liability of public entities for ownership
and operation of motor vehicles. This is one of a series of reports
prepared for the 1963 legislative session containing the recommen-
dations of the Commission relating to various aspects of the subject
of sovereign immunity. The Commission also has published a re-
search study relating to sovereign immunity prepared by its re-
search consultant, Professor Arvo Van Alstyne of the School of
Law, University of California at Los Angeles.

Respectfully submitted,

HErMAN F. SELVIN, Chairmen
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Assistant Executive Secrefary

Office of Commission and Stoff






RECOMMENDATION OF THE CALIFORNIA
LAW REVISION COMMISSION

relating to

SOVEREIGN IMMUNITY

Number 5—Liability of Public Entities for Ownership
and Operation of Motor Vehicles

Section 17001 of the Vehicle Code imposes liability upon all types
of public entities for injuries resulting from the negligent operation of
motor vehicles by public personnel in the course of public employment.
It is not clear, however, whether the section imposes liability for inju-
ries resulting from the intentionally tortious operation of a motor ve-
hicle by a public employee in the scope of his employment. Private em-
ployers, of course, may be held liable for both negligent and intentional
torts of their employees acting within the scope of their employment.

Vehicle Code Section 17150 imposes liability upon a motor vehicle
owner for the negligence of a person using or operating the vehicle
with the consent of the owner. Where liability does not arise through
a master-servant or principal-agent relationship, this vehicle ownership
liability is limited to maximum dollar amounts. The liability of public
entities, as vehicle owners, for the negligent operation of vehicles with
their permission has been limited by judicial decisions to vehicles main-
tained for use in ‘‘proprietary’’ activities; no vehicle ownership lia-
bility exists where the publicly owned vehicle is maintained only for
‘“‘governmental’’ activities. Thus, a city may be held liable as a vehicle
owner for injuries caused by a vehicle assigned to the water depart-
ment (proprietary activity) and may not be held liable as an owner
for a similar injury inflicted by a vehicle assigned to the health depart-
ment (governmental activity).

The effect of the Supreme Court decision in Muskopf v. Corning Hos-
pital District * on Section 17001 liability and on the liability of public
entities as owners of motor vehicles is not clear.? The courts may hold
that governmental entities are not liable for vehicle torts except to the
extent provided in these statutes. On the other hand, they may hold
that the liability of public entities is the same as that of private
persons.

The Commission has concluded that the uncertainties created by the
Muskopf decision should be removed by legislation and that the liability
of public entities for the ownership and operation of motor vehicles
should be the same as that of private persons. There is no reason why
155 Cal.2d 211, 11 Cal. Rptr. 89, 359 P.2d 457 (1961).

2 See A Study Relating to Sovereign Immunity, 5 CAL. Law REevisioN CoMmMm’N, REep,
REC. & STUDIES 39-40 (1963).
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publie entities should not be subject to the same vicarious liability as a
private employer for injuries resulting from the operation of motor
vehicles. Nor should the rights of a person injured by a negligently
operated motor vehicle differ merely because the vehicle was operated
with the permission of a public entity rather than a private person.
Accordingly, the Commission recommends:

1. Section 17001 of the Vehicle Code should be amended to make
public entities liable for death, personal injury or property damage
caused by a negligent or wrongful act or omission of an officer, agent
or employee operating a vehicle while in the scope of his office, ageney
or employment. This amendment will make clear that Section 17001
imposes liability for both negligent and intentional torts of public em-
ployees operating motor vehicles in the scope of their public employ-
ment.

2. The vehicle ownership liability statute should be made applicable
to public entities to the same extent that it applies to private owners.

3. Section 17002 of the Vehicle Code, which grants a right of sub-
rogation to a public entity vicariously liable for the negligence of its
personnel in the operation of motor vehicles, should be repealed. The
policy expressed in this section is contrary to the general policy recom-
mended by the Commission that the ultimate financial responsibility
for the torts of public personnel acting within the scope of their em-
ployment should be borne by the public entity unless the officer, agent
or employee was guilty of actual fraud, corruption or actual malice.?
There is no reason for making an exception to this general policy in
the vehiele tort situation.*

4. Section 17003, which authorizes public entities to insure against
the vehicle liability imposed upon them, should be repealed. This sec-
tion is superseded and unnecessary in light of the Commission’s recom-
mendation providing a broad grant of authority for public entities to
insure against any liability.5

5. Section 17000 should be amended to provide definitions of ‘‘public
entity,”’ ‘‘employee’” and ‘‘employment’’ that are consistent with the
definitions eontained in the legislation recommended by the Commission
relating to the tort liability of public entities and public employees.®
The reference to the State Compensation Insurance Fund which is con-
tained in Section 17000 is unnecessary because the broad definition of
public entity includes all state agencies, and the State Compensation
Insurance Fund is a state agency. The definition of ‘‘employee’’ ex-
cludes independent contractors, since the liability of public entities for
8 See Recommendation Relating to Sovereign Immunity : Number 1—Tort Liability of

Public Entities and Public Employees, 4 CAL. LLaAw REgvIsioN CoMM'N, REP.,.REC.
& Stupies 801 (1963).

+ The statute should make clear that Vehicle Code Section 17153 does not control sub-
rogation rights of the public entity where liability is based upon the acts or
omissions of public personnel acting within the 8cope of their public employment.
Section 17153 should apply, however, where the liability of the public entity is
based solely upon vehicle ownership and does not arise by reason of vicarious
responsibility for the acts or omissions of public personnel acting within the
scope of public employment.

5 See Recommendation Relating to Sovereign Immunity : Number $—Insurance Cover-
age for Public Entities and Public Employees, 4 CAL. LAW REVISION COMM’N,
REP., REC. & STUDIES 1201 (1963).

8 See Recommendation Relating to Sovereign Immunity: Number 1—Tort Liability of

Puyblic Entities and Public Employees, 4 CAL. LAw REevisioN ComM’'N, REP.,, REC.
& STUDIES 801 (1963).
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acts of independent contractors is determined under Section 815.4 of
the legislation recommended by the Commission relating to the tort
hablhty of public entities and public employees.?

The Commission’s recommendation would be effectuated by enact-
ment of the following measure :

An act to amend Sections 17000 and 17001 of, and to repeal
Sections 17002 and 17003 of, and to add Sections 17002,
17002.5 and 17003.5 to, the Vehicle Code, relating to liability
arising out of ownership or operation of vehicles.

The people of the State of California do enact as follows:
SectioN 1. Section 17000 of the Vehicle Code is amended

to read:
17000. As used in this chapter :
; “publie ageney’ means the State; any eounty; munieipal eor-

pefat-}eﬂ- dist-ﬂe!e and politieal subdivision of the State; or the
State Compensation Insurance Fund:

(a) ““Employee’ includes an officer, agent or employee, but
does not include an tndependent contractor.

(b) ‘“Employment’’ includes office, agency or employment,

(c) ‘“Public entity’’ includes the State, the Regents of the
University of California, a county, city, district, public author-
tty, public agency, and any other political subdivision or public
corporation in the State.

Sec. 2. Seection 17001 of the Vehicle Code is amended to
read:

17001 Arnyp&bhe&geneyewnﬂ&gaﬂymetervehie}eis

ment: The injured person may sue the publie ageney B 6BF
eourt of ecompetent jurvisdietion in this State in the manner
direeted by law-

A public entity 1s liable for death or imjury to person or
property proximately caused by a megligent or wrongful act
or omission in the operation of any motor vehicle by an em-
ployee of the public entity acting within the scope of his
employment.

7Ibid.
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Sec. 3. Section 17002 of the Vehicle Code is repealed.

17002. If there is reeovery under this 3
pabheageﬂeyftshaﬁbeswega%ed#eaﬂtheﬂghtee%t—he
persen injured against the offieer; agent; or employee and may
recover from the officer; agent; or employee the total amount
azeney; together with eosts therein:

Sec. 4. Section 17003 of the Vehiele Code is repealed.

17063 Any publie ageney may insure asainst Hability
under this eha-ptef in anpy insuranee eompany authorized to
transaet the business of sueh insurance in the State of Cali-
fornia; and the premium for the insuranece shall be & proper
ehaf-ge against the general fund of the publie egeney:

Sec. 5. Section 17002 is added to the Vehlcle Code, to read:

17002. Notwithstanding any other statute, charter provi-
sion, ordinance or regulation, a public entity is liable for
death or injury to person or property to the same extent as a
private person under the provisions of Article 2 (commencing
with Section 17150) of this chapter, whether or not the motor
vehicle is owned, used or maintained for a governmental or
proprietary purpose.

Smc. 6. Section 17002.5 is added to the Vehicle Code, to
read:

17002.5. Notwithstanding Section 17153, if there is recov-
ery under Section 17001 or 17002 against a public entity
based on a negligent or wrongful act or omission in the oper-
ation of any motor vehicle by an employee of the public entity
acting within the scope of his employment, the public entity
has a right of subrogation only to the extent provided by
Article 3 (commencing with Section 825) of Chapter 1 of
Part 2 of Division 3.6 of the Government Code.

Sec. 7. Section 17003.5 is added to the Vehicle Code, to
read:

17003.5. Nothing in this chapter limits the liability im-
posed by Section 815.4 of the Government Code for an act or
omission of an independent contractor.

Src. 8. Sections 6 and 7 of this act shall become operative
only if Senate Bill No. ___ is enacted by the Legislature at its
1963 Regular Session, and in such case at the same time as
Senate Bill No. .__ takes effect.
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