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one of the litigating parties, are now subject to disclosure.?® Although
it may be doubtful whether in California practice, as distinguished
from federal practice, a party may be compelled to disclose witnesses
whom he intends to eall at trial,®* ‘‘an exchange of names of witnesses
is not likely to cause injustice in the average case.’’ 5% While some com-
mentators believe that such discovery should not be allowed inasmuch
as it might lead to harassment of these witnesses,?® it does offer counsel
for the other party the opportunity to prepare a foundation for im-
peaching such witnesses, including experts, wherever possible.5” None-
theless, few attorneys who practice in the eminent domain field, even
those advocating a broad discovery policy, desire to see experts’ opin-
ions subject to discovery, except under the most unusual circumstances.

Thus, the argument as to surprise revolves chiefly about the question
of whether ‘‘comparable’’ sales, factors of considerable importance in
most condemnation trials, should be subject to discovery by either
or both parties. Comparable sales, since they are a matter of public
record, are readily available to each side. Except in those rather infre-
quent instances when a party may have overlooked a particular sale

88 Oceanside Union School Dist. v. Superior Court, 58 Cal.2d —, 23 Cal. Rptr. 375,
373 P.2d 439 (1962) ; San Diego Professional Ass'n v. Superior Court, 58 Cal.2d
—, 23 Cal. Rptr. 884, 373 P.2d 448 (1962). A cogent argument for the discovery
of expert information appears in Friedenthal, Discovery and Use of an Adverse
Party’s Expert Information, 14 STaN. L. REV. 455, 485-86: “It is fundamental
that opportunity be had for full cross-examination, and this cannot be done prop-
erly in many cases without resort to pretrial discovery, particularly when expert
witnesses are involved. Unlike two eyewitnesses who disagree, two experts who
disagree are not necessarily basing their testimony on their views of the same
objective features. . .. Before an attorney can even hope to deal on cross-
examination with an unfavorable expert opinion he must have some idea of the
bases of that opinion and the data relied upon. If the attorney is required to
await examination at trial to get this information, he often will have too little
time to recognize and expose vulnerable spots in the testimony. . . .

“The need for pretrial discovery regarding expert witnesses is further evi-
denced by the ever-increasing dissatisfaction with the honesty and reliability of
expert testimony. Numerous authors have condemned the ‘advocate-expert’ who
by stretching some facts and ignoring others creates a case for his client where
none should exist. . . . So serious a problem has it become that a number of
jurisdictions have adopted special procedures to overcome it. Generally these
measures involve a plan whereby testimony is given by independent court-
appointed experts. Such plans do not supply the sole answer, however, for they
do not prohibit a party from calling to trial experts of his own. Consequently,
even in these jurisdictions there is still a need for cross-examination based on
pretrial discovery in order to expose fraudulent or misleading testimony.”

8¢ Rule 211 of the California Court Rules provides in part:

(e) At the pre-trial conference a party shall not be required to disclose his
witnesses, such disclosure being governed by discovery proceedings.

55 4 Moorp § 26.19, at 1081 ; see Discovery Procedure Symposium, 5 F.R.D. 403, 406
(1946) ; ¢f. 4 Moorm 26.24, at 1159.

88 See remarks of former Senator George Wharton Pepper :

“I personally see no reason, if you are going to immune from discovery the
conclusions of an expert, why his name should be given to an interrogating party.
It is different in the case of witnesses as to fact, but in the case of a witness as
to opinion, if you are not going to permit the probing of his opinion by discovery
process, I see no reason why his name and address should be made available and
simply subject him to whatever pressure may be brought upon him by a party
who wishes as much as possible to weaken the positiveness of the expert’s opinion
\zvll;eils )lt comes to trial.” Discovery Pr dure Symposium, 5 F.R.D. 403, 406

In Hickey v. United States, 18 F.R.D. 88 (E.D. Pa. 1952), the Federal District
Court refused to compel the disclosure of not only the appraiser’s report, but his
name as well. It appears, however, that the interrogatory coupled these requests
in one interrogatory and it is not entirely clear that had these requests been
separated, the court would have rejected the request for the name of the ap-
praiser as well as his opinion.

5 While no authorities seem to discuss this point, quite often counsel for both parties
seek to determine the names of the experts employed by the other party in order
to independently gather evidence to impeach the credibility of these experts. For
example, frequently particular experts tend to be hired solely by either con-
demnors or condemnees; furthermore, in previous actions they may have made
statements or taken positions that they might likely contradict in a subsequent
case. To prepare for these contingencies, counsel for each side may properly as-
certain the identity of such prospective witnesses.
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despite thorough preparation, the parties are seldom surprised by the
sales presented at trial. It is true, of course, that if a party fails to
employ an expert, he may find himself the victim of numerous ‘‘sur-
prise’’ sales of a comparable nature. And if this failure is due to his
lack of funds, it could be argued that he should not thereby be penal-
ized. But it is neecessary to conclude that the element of surprise, as
it is generally understood, regardless of whether its continuance be
good or bad, has limited application to condemnation actions.

Discovery and the Ascertainment of “Facts”

Discovery for the purpose of uncovering ‘‘facts’’ not readily or
easily available to one party or the other is not only the main thrust
and purpose of the discovery rules but is also the erux of most of the
controversy pertaining to the exchange of appraisal data and reports
in condemnation cases. A detailed analysis of the problem for and
against the exchange of this information is, therefore, required.

The General Philosophy Behind Liberal Disclosure

In order to put this controversial question in its proper focus, it is
initially necessary to set forth the general philosophy behind modern
discovery rules. Whether this philosophy should be applied to condem-
nation actions in parficular may be another question, but in general
there is no doubt that, simply stated:

Mutual knowledge of all the relevant facts gathered by both
parties is essential to proper litigation. To that end, either party
.may compel the other to disgorge whatever facts he has in his
possession.58

And, in answer to those who argue that such a policy ‘‘would penalize
the diligent and place a premium on laziness,’’ *® Judge Jerome Frank
in dictum in Hoffman v. Palmer 0 stated:

Some lawyers also grumble, saying that it is ‘‘unfair’’ that a
lawyer who has diligently prepared his case should be obliged to
let counsel for the adversary scrutinize his data. But the re-
formers are surely right in replying that ‘‘unfairness’’ to a dili-
gent lawyer is of no importance as against much-needed improve-
ment in judicial ascertainment of the ‘‘facts’’ of cases; the public
interest in such ascertainment is paramount.

Likewise, another federal judge asserted :

[T}t must be kept in mind that the new Rules of Civil Procedure
are fashioned to eliminate the old concept of litigation as a battle
of wits and to provide the tools whereby litigants may bring
before a court or jury all the facts from which the truth may be
more easily aseertained and substantial justice done. To the extent
that this search for the truth infringes on the convenience of liti-
gants, such convenience must yield to that extent.5!

58 Hickman v. Taylor, 329 U.S. 495, 507 (1947).

s8¢ McCarthy v. Palmer, 2% F. Supp. 585, 5§86 (E.D. N.Y. 1939).

%129 F.2d 976, 997 (2d Cir. 1942).

o Selligi({r)l v. Camp Westover, Inc., 4 FEp. RULES SERV. 26b.211, Case 2 (S.D. N.Y.
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Unquestionably, most courts in this State are in aceord with these
general views. As the district court of appeal stated in Grand Lake
Drive In v. Superior Court : 62

We are in complete accord with the view that the discovery pro-
visions are to be liberally construed. (Laddon v. Superior Court,
167 Cal.App.2d 391, 395 [334 P.2d 638]; Grover v. Superior
Court, supra, 161 Cal.App.2d 644, 648.) The federal view that
discovery procedures should achieve ‘‘ (m)utual knowledge of all
the relevant facts gathered by both parties’’ (Hickman v. Taylor,
supra, 329 U.S. 495, 507) may not be so fully applicable in Cali-
fornia, since here we continue to rely upon the pleadings, in part
at least, for ‘‘the pre-trial functions of notice-giving, issue-formu-
lation and fact-revelation’’ which the pleadings no longer serve
in the federal courts. (Hickman v. Taylor, supra, p. 500.) But the
federal statement, at least in some substantial degree, is descriptive
of the purpose of the California act which is so largely modelled
upon the federal rules relating to discovery.%?

Few question, as a general principle, the above statement. Many,
however, assert that such a policy should have no application insofar
as condemnation actions are concerned and particularly insofar as it
might pertain to the discovery of the contents of an expert’s report.

The Present Status of the Law in California and Elsewhere

The California discovery statute gives no indication whether or not
the knowledge and opinion of an expert in an eminent domain case are
discoverable. The applicable language of Section 2016 of the Code of
Civil Procedure merely reads:

(a) Any party may take the testimony of any person, including
a party, by deposition upon oral examination or written inter-
rogatories for the purpose of discovery or for use as evidence in
the action or for both purposes. . . .

(b) . . . the deponent may be examined regarding any matter,
not privileged, which is relevant to the subject matter involved
in the pending action, whether it relates to the claim or defense
of the examining party, or to the claim or defense of any other
party, including the existence, description, nature, custody, condi-
tion and location of any books, documents, or other tangible things
and the identity and location of persons having knowledge of
relevant facts. It is not ground for objection that the testimony
will be inadmissible at the trial if the testimony sought appears
reasonably calculated to lead to the disecovery of admissible evi-
dence. All matters which are privileged against disclosure upon
the trial under the law of this State are privileged against dis-
closure through any discovery procedure. This article shall not be
construed to change the law of this State with respect to the exist-
ence of any privilege, whether provided for by statute or judicial
decision, nor shall it be construed to incorporate by reference any
judicial decisions on privilege of any other jurisdiction.®*

62179 Cal, App.2d 122, 3 Cal. Rptr. 621 (1960).

e Jd. at 129, 3 Cal. Rptr. at 627,
¢ See also CaL. Copr Civ. Proc. § 2031,
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Thus, although the statute is in its terms deliberately broad, and
although the statute is to be liberally construed,®® many have taken
the position that expert opinion and knowledge are not discoverable
because they are within an express exception to the statute—privilege.
This position was based on what has been termed a ‘‘gross misunder-
standing’’ 8 of the nature of the attorney-client privilege and a mis-
interpretation of two California Supreme Court decisions dealing with
the attorney-client privilege.

California’s attorney-client privilege is expressed in subdivision 2
of Section 1881 of the Code of Civil Procedure as follows:

An attorney cannot, without the consent of his client, be exam-
ined as to any communication made by the client to him, or his
advice given thereon in the course of professional employment;
nor can an attorney’s secretary, stenographer, or clerk be exam-
ined, without the consent of his employer, concerning any fact the
knowledge of which has been acquired in such capacity.

For the privilege to arise, it must appear that there was a communice-

tion and that it was intended to be confidential.8

In City & County of San Prancisco v. Superior Court,8 decided in
1951, the Supreme Court applied the attorney-client privilege to
knowledge acquired by a physician during a neurological and psychi-
atric examination that he gave to an attorney’s client for the purpose
of reporting his findings to the attorney. The court pointed out that
a client may ‘‘communicate’’ to his attorney by exhibiting his body to
him; and it is no less a communication to the attorney when the client,
at the attorney’s behest, exhibits his body to a physician so that his
bodily condition may be correctly interpreted to the attorney. In Holm
v. Superior Court,’® decided in 1954, the Supreme Court further ex-
plained the privilege. The Holm case involved a personal injury action
where the employees of the corporate defendant took a written state-
ment from the plaintiff, made a report of the circumstances of the ac-
cident, and took photographs of the scene of the accident. These docu-
ments were found to have been taken partly for safety purposes but
predominately for transmission to the defendant’s attorney. The Su-
preme Court held that the statement from the plaintiff was not privi-
leged for it was not a communication from the client. The court held
that the employees’ report and the photographs were privileged since
they were communications from the client (which, being a corporation,
could only communicate through its agents and employees) to the at-
torney and were made in confidence.

These cases were thought by some to stand for the proposition that
all photographs, statements of independent witnesses and investigative
reports obtained for an attorney in anticipation of litigation or in
% Laddon v. Superior Court, 167 Cal. App.2d 391, 395, 334 P.2d 638, 640 (1959);

Grover v. Superior Court, 161 Cal. App.2d 644, 648, 827 P.2d 212, 214 (1958).

% The characterization is that of Justice Draper in Trade Center Properties, Inc. v.
Superior Court, 185 Cal. App.2d 409, 411, 8 Cal. Rptr. 345, 346 (1960).

o WITKIN, CALIFORNIA EVIDENCE 464-65 (1958); Oliver v. Warren, 16 Cal. App. 164,
166 Pac. 312 (1911) (attorney’s observations and impressions of client’s mental
state not privileged).

%37 Cal.2d 227, 231 P.2d 26 (1951). The case is criticized in Friedenthal, Discovery
and Use of an Adverse Party’s Expert Information, 14 STAN. L. REv. 455, 463-64
(1962), for failing to distinguish the doctor’s observations—his knowledge—from

the client’s communications. Cf. Oliver v. Warren, supra note 67.
% 42 Cal.2d 500, 267 P.2d 1025 (1954). v




L ]
CONDEMNATION—DISCOVERY 739

preparation for trial were subject to the attorney-client privilege.™
The fact that an ‘‘expert’’ prepared the report held privileged in City
& County of San Francisco v. Superior Court * caused some to believe
that all experts’ reports prepared for purposes of litigation were priv-
ileged.™

Support for these beliefs appeared in some opinions of the district
courts of appeal. Thus, in Wilson v. Superior Court,”™ the court indi-
cated that the knowledge acquired by an expert during an examination
of a client’s property, which examination was made for the purpose
of reporting to the client’s attorney, would be subject to the attorney-
client privilege; however, the court refused to apply the privilege
because the expert was also a defendant in the pending litigation and
applying the privilege would have deprived the adverse party of his
right to compel revelation of his opponent’s knowledge. Hence, the
court compelled the expert to reveal not only the objective matters he
observed during his inspection, but also his opinion concerning the
subject matter of his investigation. And in Jessup v. Superior Court,™
the court held that reports of a drowning in a public pool (including
reports of statements made by independent witnesses), made to the
City of Sunnyvale by its employees in anticipation of possible litiga-
tion, were privileged. :

‘When the California discovery legislation 7> was enacted in 1957, a
sentence was added to Section 2016 of the Code of Civil Procedure as
a result of the belief that the attorney-client privilege protected com-
munications to an attorney, not only from a client, but also from
independent witnesses and experts. This sentence reads:

This article shall not be construed to change the law of this State
with respect to the existence of any privilege, whether provided
for by statute or judicial decision, nor shall it be construed to
incorporate by reference any judicial decisions on privilege of any
other jurisdietion.

It has been suggested that this sentence was added to repudiate the
holding of the United States Supreme Court in Hickman v. Taylor,’
which had held that statements taken by an attorney from independent
witnesses were not privileged—since they were not confidential commu-
nications from a client—but which had also held that such statements
would nonetheless be protected from disclosure to the adverse party in
the absence of some showing of a special need because such statements
were the ‘‘work product’’ of the attorney. It was thought that this
sentence would repudiate that portion of the Hickman decision holding
statements from independent witnesses not privileged,” but, since the
belief that California’s attorney-client privilege covered such statements
was erroneous, all that the addition succeeded in doing was to reject
for California praectice even the qualified ‘‘work product’’ privilege
granted by the federal courts.?®

7 Pruitt, Lawyers’ Work Product, 37 CAL. STATE BAR J. 228, 233-34 (1962).

L Supra note 68.

72 E.g., Rust v. Roberts, 171 Cal. App.2d 772, 776-77, 341 P.2d 46, 49-50 (1959).

78 148 Cal. App.2d 433, 307 P.2d 37 (1957).

7% 151 Cal. App.2d 102, 311 P.2d 177 (1957).

75 CAL. Copg Civ. Proc. §§ 2016-2035.

76329 U.S. 495 (1947).

77 Pruitt, Lawyers’ Work Product, 37 CAL. STATE BAR J. 228, 232-236 (1962).

8 Grtzs{gglll;ld Corp. v. Superior Court, 56 Cal.2d 355, 15 Cal. Rptr. 90, 364 P.2d 266
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After the enactment of the California discovery legislation, the con-
fusion and uncertainty concerning the secope of the attorney-client
privilege continued unabated. One line of district court of appeal
cases held that the names and statements of independent witnesses
were not privilieged,” even when the independent witness involved was
an expert.8® And at least one decision, Grand Lake Drive In v. Superior
Court B! held that the knowledge of an expert acquired during an in-
vestigation made for the adverse party’s attorney was subject to dis-
covery upon good cause shown.
In contrast, Rust v. Roberts 32 held that the names of appraisers em-
ployed by one party to an eminent domain proceeding, the appraisers’
opinions as to the value of the land involved, the valuation date used
by the appraisers, the compensation paid the appraisers, and the
party’s contentions as to the highest and best use of the property were
privileged and not subject to discovery.
These conflicting views were finally resolved by the California Su-
preme Court in a series of opinions dealing with the scope of the
attorney-client privilege and the correct interpretation to be given the
California discovery legislation. The Supreme Court first held that a
report given by an expert (a physician) to an attorney was not privi-
leged when the report was not prepared for purposes of litigation, but
was prepared in the course of the expert’s employment as the physi-
cian treating the client’s injury.®® The court then held that the names
of independent witnesses and the statements taken from them in
preparation for litigation are not privileged.’* Next, the court ruled
that the knowledge of an expert is not privileged except where such
knowledge is acquired when the expert is acting as a conduit for a
communication from a client to an attorney ; hence, an expert employed
by a party may be called by the adverse party at trial and examined
concerning his ‘opinion.8® Finally, in a group of decisions decided the
same day, the court ruled that pictures taken in anticipation of litiga-
tion by an agent of one party of a subject matter that is not in itself
confidential (the subjeet of the pictures involved in the case was the
adverse party to the action) are not privileged,3® that the names and
addresses of appraisers hired by a party to an eminent domain action
and the opinions they have submitted in preparation for litigation are
.not privileged,®” and that the reports prepared for an attorney by
experts employed by the client or his attorney in preparation for litiga-
tion are not privileged where the reports do not reflect confidential com-
munications from the client to the attorney.®®
™ Price v. Superior Court, 161 Cal. App.2d 650, 327 P.2d 203 (1958) ; City & County
of San Francisco v. Superior Court, 161 Cal. App.2d 653, 327 P.2d 195 (1958).

0 Jorgensen v. Superior Court, 163 Cal. App.2d 513, 329 P.24 550 (1958).

81179 Cal. App.2d 122, 3 Cal. Rptr. 621 (1960).

52171 Cal. App.2d 772, 341 P.2d 46 (1959).

8 San Francisco Unified School Dist. v. Superior Court, 55 Cal.2d 451, 11 Cal. Rptr.
373, 359 P.2d 925 (1961).

8 Greyhound Corp. v. Superior Court, 56 Cal.2d 355, 15 Cal. Rptr. 90, 364 P.2. 266

85Pet§1}19eﬁw1/.).1)onovan, 57 Cal.2d 346, 19 Cal. Rptr. 473, 369 P.2d 1_(1962).

% Suezaki v. Superior Court, 58 Cal.2d —, 23 Cal. Rptr. 368, 373 P.2d 432 (1962).

8 Oceanside Union School District v. Superior Court, 58 Cal.2d —, 23 Cal. Rptr. 315,
373 P.2d 439 (1962).

8 San Diego Professional Ass’'n v. Superior Court, 58 Cal.2d —, 23 Cal. Rptr. 384,
378 P.2d 448 (1962).
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In the course of these opinions, the Supreme Court recognized that
much of the material held discoverable would be characterized by the
federal courts as the ‘‘work product’’ of the attorney and, hence,
subject to a qualified privilege. Although the court held that the ‘“work
produet’’ doctrine per se had been repudiated in California in Section
2016 of the Code of Civil Procedure, nevertheless, there are limitations
on the right to discover this sort of information. In the first place, the
material sought to be discovered must be ‘‘relevant to the subject
matter of the pending action.’’ # It must appear that permitting dis-
covery will not do ‘‘violence to equity, justice, or the inherent rights of
the adversary.”’ 2. Where a showing of such ‘‘good cause’’ is not re-
quired as a condition precedent to discovery (as on a motion for inspec-
tion pursuant to Section 2031 of the Code of Civil Procedure), a party
may obtain protection for his inherent rights upon motion.?* The trial
court may condition the right to discover in order to protect the rights
of the parties or may deny discovery altogether. Thus, in Trade Center
Properties, Inc., v. Superior Court® the court held that a litigant
should not be permitted to take the deposition of the adverse party’s
attorney except upon a showing of ‘‘extremely good cause,”” and a
motion to prevent the taking of such a deposition was granted. In
Mowry v. Superior Court,®® and again in Oceanside Union School Dist.
v. Superior Court,® the court suggested that an exchange of appraisal
information could be required. In the Oceanside case such an exchange
was not required, but the court noted that there was still ample time
before trial for appraisal information to be discovered by both sides.
And, in San Diego Professional Association v. Superior Court?® the
court ordered production of a report prepared by a party’s expert in
preparation for litigation, but conditioned such produection upon the
payment of a fee (in an amount to be determined by the court) by
the party seeking discovery of the report.

In other jurisdictions there appears to be a lack of agreement as to
the propriety of compelling a disclosure of this appraisal information.
In the federal courts, where most of the litigation on this point has
arisen, few distriet courts appear to have gone along with the policy
of the federal district court in Southern California.?® Generally, neither
party has been compelled to reveal the comparable sales data gathered
by an expert. On the other hand, as has been noted before, the new
Wisconsin statute permits either party the right to discover not only
the appraisal data compiled by the other party’s expert but his opinion
of value as well.?” And for many years, a New York statute (subse-
quently to be diseussed more fully) has compelled the exchange of
comparable sales.?®

8@ CAL, Cope Civ, Proc. § 2016.
% Suezaki v. Superior Court, 58 Cal.2d —, 23 Cal. Rptr. 368, 370, 373 P.2d 432, 434

(1962).

81 CAL. Cogn: Civ. Proc. § 2019, subdivisions (b) and (d); see Greyhound Corp. v.
Superior Court, supra note 84, passim.

2 185 Cal. App.2d 409, 8 Cal. Rptr. 345 (1960).

88902 Cal. App.2d —, 20 Cal. Rptr., 698 (1962).

% Supra note 87.

% Supra note 88.
% Interview between authors and Judge James M. Carter, June 4, 1960; Minutes of

Los Angeles Bar Association, Commititee on Condemnation, June 3, 1959, state-
ment of Francis Whelan, Attorney, Los Angeles.

o7 See discussion in text, supra at 729.

98 See discussion in text, infra at 750-52.
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Despite the assurances given by the courts that a party’s ‘‘inherent
rights’’ will be protected, it appears that the majority of the California
bar does not believe experts’ opinions should be discoverable. As stated
by the San Francisco office of the legal department of the Division of
Highways:

The majority of the California Bar felt that such matters should
be privileged. Accordingly, in 1953, a bill to expressly amend See-
tion 1881 (2) to include working papers of an attorney, including
witnesses’ statements, investigators’ reports, eppraisers’ reports,
and medical and scientifie, economie and other reports made by
or for the attorney in preparation for trial was introduced in the
Legislature (A.B. 572). This bill was part of the State Bar legisla-
tive program. The bill was dropped for further study at the sug-
gestion of the Committee on Administration of Justice. By the
1954 session, the Committee reported that the amendment was no
longer necessary because ‘‘it believes that the recent decision in
Holm v. Superior Court, [42 Cal.2d 500, 267 P.2d 1025 (1954)],
removes many of the problems on ‘working papers’ of the attorney,
and that legislation is not necessary at this time.”’ 9?

‘While the bar in general may possibly be in favor of a narrower
discovery rule, it would appear that most of the active practitioners
in the condemnation field, including attorneys representing condem-
nors, desire that comparable sales data be the subject of mutual dis-
closure. In August 1959, the Los Angeles Bar Association’s Committee
on Condemnation voted eight to two in favor of the following proposal
as an expression of policy:

That it would be desirable at pre-trial conference for each party
to submit and exchange sales transactions intended to be used
during trial, subject to these conditions:

(a) submit and exchange only those sales transactions which
said party’s appraiser intends to rely on in arriving at his conclu-
sion or value (as opposed to sales which he merely investigated or
considered).

(b) an appraiser would be prohibited from testifying on direct
examination as to the details of any sales transaction not so sub-
mitted and exchanged by him at pre-trial;

(e) each party, not less than 5 days prior to the commencement
of trial, may object to the comparability or admissibility of any
sale so submitted and exchanged, stating with particularity the
grounds of such objection;

(d) prior to the jury trial the Court would decide upon the
comparability, and consequently the admissibility on direet exam-
ination, of the sales so objected to;

(e) sales transactions not so objected to prior to trial would be
deemed admissible on direct examination, but the right to question
the opposing witness respecting such sales transactions on cross-
examination shall in no way be prejudiced.10

9 Memorandum to Holloway Jones from Norval Fairman, supra note 33.
10 Minutes of Los Angeles Bar Association, Committee on Condemnation, August 5,
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While it may be true that the above resolution appears to be tied up
with the pretrial conference, it is not necessarily anchored to such a
conference but undoubtedly is directed toward the exchange of com-
parable sales prior to the time of trial.1! As will be seen later, there
is a striking similarity between the above resolution of the Committee
and the New York statute on the same point.192

An Analysis of the Objections to a Liberal Discovery Policy

There are three main arguments usually raised against compelling
disclosure of the contents of experts’ reports in condemnation cases.
They are:

Such a practice (1) infringes upon the attorney-client privilege,
(2) violates the ‘‘attorney’s work product’’ concept, and (3) tends
to be unfair to one party or another insofar as it ‘‘would penalize
the diligent and put a premium on laziness.’’ 103

The argument based upon attorney-client privilege has been rejected
by the California Supreme Court. An analysis of the remaining argu-
ments follows.

The ““Work Product’’ Argument

The second argument frequently raised against the disclosure of this
information is that it infringes upon what is commonly referred to as
the ‘‘work product’” of the attorney for either the condemmor or the
condemnee. To begin with, this doctrine apparently does not exist in
California. It has been suggested that language was placed in Section
2016(b) of the Code of Civil Procedure for the specific purpose of
repudiating the ‘‘work-product’’ rule enunciated by the United States
Supreme Court in Hickman v. Taylor.** Thus, the California Supreme
Court recently stated that the ecourt was ‘‘inclined to the view that the
work product privilege does not exist in this state.’’ 15 The court rea-
soned as follows:

In its essence, the ‘‘work product rule’’ is a form of federally
created privilege. (See case note, 8 U.C.L.A. L. Rev. 472.) The
Legislature expressly refused to extend the concepts of privilege
when adopting the discovery procedures. Since privilege is created
by statute it should not be extended by judicial fiat. While the
Hickman case, and any other case from a jurisdiction having a
similar discovery statute, may be persuasive, and its reasoning ac-
cepted where applicable to California . . . such should not be
accepted as ereating a privilege where none existed. We are there-
fore inclined to the view that the work product privilege does not
exist in this state. This is not to say that discovery may not be
denied, in proper cases, when disclosure of the attorney’s efforts,

101 At the time this proposal was made and passed the Condemnation Committee had
plans to see members of the Judicial Council in order to discuss, among other
things, having the same judge conduct the trial as well as the pretrial conference.

12 It did not appear in the discussion at the time of adoption of this proposal by the
Cond_e:nna.tion Committee that its members were aware of this New York statute
provision.

108 See, e.g., McCarthy v. Palmer, 29 ¥, Supp. 585 (E.D. N.Y. 1939).

10t See CALIF. CONTINUING EDUCATION OF THE BAR, CALIFORNIA CIVIL PROCEDURE BEFORE
TRIAL, Pruitt, Depositions and Discovery, 675 682-83 (1957).

105 Greyhound Corp. v. Superior Court, 56 Cal2d 3556, 401, 15 Ca.l Rptr. 90, 115, 364
P.24 266, 291 (1961).
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opinions, conclusions or theories would be against publie policy
(as in the Trade Center situation, suprae), or would be eminently
unfair or unjust, or would impose an undue burden. The Cali-
fornia Legislature has designed safeguards for such situations.
The sanctions which protect against the abuse of discovery give
the trial court full discretion to limit or deny when the faets indi-
cate that one litigant is attempting to take advantage of the other.
Facts which give rise to the work produet privilege in other juris-
dictions may, in some circumstances, indicate an abusive attempt
to ‘‘ride free’’ on the opponent’s industry. Such facts are not even
hinted at herein, and, if they were, the respondent court has re-
solved them in favor of discovery. Petitioner has not only failed
to convince us that ‘‘work product’’ is equated with privilege in
California, it has failed to indicate that the reasons underlying
that doctrine would be applicable to this proceeding.108

Even if the work produet privilege did exist in this State, it is
doubtful whether this concept applies in condemnation cases since the
expert’s report can seldom be labeled the work product of the attorney
and it has been strongly argued, at least by one court, that the work-
product concept applies only to ‘‘statements obtained by an attorney
for his elient in preparation for trial.”’ 197 At any rate, both state and
federal decisions would seem to indicate that the ‘‘work produet’’ con-
cept is hardly an obstacle to permitting diselosure of sales data. For
example, in United States v. Certain Parcels of Land etc.,2°8 a condem-
nation case, Judge Mathes, in rejecting the ‘‘work product’’ argument,
stated:

Insofar as factual material alone is involved then, the pending
motion does not constitute ‘‘an attempt to secure the ®* * * mental
impressions contained in the files and the mind of the attorney’’.
Hickman v. Taylor, supra, 329 U.S. at page 509, 67 S.Ct. at page
392, nor does the supervision or acquisition by plaintiff’s attorneys
convert the result into ‘‘work product’’ of a lawyer. [Citation
omitted.] Hence no privilege appears to prevent defendants from
pursuing the usual purpose of pre-trial discovery—to advance the
time of aequiring ‘‘mutual knowledge of all the relevant facts
gathered by both parties,’’ 109

Similarly, the California courts found the ‘‘work product’’ concept
inapplicable as it pertained to the information uncovered by an expert:

We do not accept defendant’s contention that the information
here sought is the work product of its counsel within the meaning
of the rule laid down in Hickman v. Taylor, 329 U.S. 495 [67
S.Ct. 385, 91 L.Ed. 451]. There the material sought was wholly
from the files of the attorney, all the product of his effort, re-
search, and thought. Such is not the case here. In our case it is the
thought, research and effort of Cheek which is sought by plaintiff.
16 4. at 401, 15 Cal Rptr. at 115, 364 P.2d at 291
17 De Bruce v. Pennsylvania R. R., 6 F.R.D. 403, 404 (E.D. Pa. 1947).

0815 F.R.D. 224 (S.D, Cal. 1954).
10 Id. at 236.
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Although defense counsel may have exercised ingenuity in deter-
mining that ‘‘slipperiness’’ of the walk could be tested, this is
not enough, as we read Hickman, to make the examination and tests
of Cheek the work product of counsel. Thus we need not determine
whether the ‘‘work produet’ rule of Hickman should be adopted
in this state.110

" It can be seen, therefore, that the ‘‘work product’ argument should
in no way nullify a policy calling for disclosure of factual data, espe-
cially sales information.

The Argument of ““Unfairness’

The principal argument advanced by opponents to compulsory dis-
closure of appraisal data is that such a policy would be unfair to one
party or the other. There is a great deal of merit to this argument, but
before discussing it, an equally cogent argument compels consideration. It
is unfair not to eompel disclosure.

Though the argument has not been broached formally in any reported
case in this field nor has it been raised in any publication, at least to
the knowledge of these authors, it was, in effect, advanced in the form
of a bill considered at the 1959 Session of the California Legislature.
That bill, as amended read :

‘Where the state, or any of its agencies, seeks to acquire property
pursuant to any law and commences negotiations with the owner
of the property in contemplation of the subsequent condemnation
thereof if necessary, the state ageney or officer involved in the
negotiations shall offer a fair and equitable price for such property.
In connection with such offer, the negotiator shall make available
to the owner of the property, upon his written request therefor,
the appraisal or reports relating to the value of such property
upon which the offer is based.111

There are unquestionably strong equitable reasons to compel the con-
demnor to reveal the appraisal information he has obtained at the time
of the commencement of the action.!'? It is a well known fact that
numerous property owners are hesitant to or are prevented from con-
testing the offers made for their properties by the condemnor. Quite
frequently this may oceur because they lack sufficient funds to hire an
appraiser to prepare a report and to serve as a witness at the trial,
because the value of the property generally would not justify such
expenditure. Consequently, many condemnees are forced to accept the
offer of the condemnor, whether or not such an offer actually represents
market value.

On the surface, it would not appear to be inequitable that the con-
demnor disclose this information. The cost of staff appraisals and
appraisals made by independent experts for condemnors are paid with
public funds. If public funds are being used ‘‘against’’ a member of
the public, in this case a condemnee, there would seem to be little

uo Gé‘ezmd(]I-Jake Drive In v. Superior Court, 179 Cal. App.2d 122, 129, 3 Cal. Rptr. 621,
7 (1960).
um Cal. Senate Bill No. 63, as amended in the Senate, May 28, 1959. Referred to Senate
Committee on Judlciary May 28, 1959,
12 Interview between authors and Jerrold F'adem May 27, 1960 ; see letter to Califor-
nia Law Revision Commission from Attorney James E. Cox June 20, 1960.
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reason to withhold these findings from such condemnee, particularly
insofar as these findings would tend to inform him of the validity of
the condemnor’s offer. And if the offer is supported by such appraisal
data, there would be no need for him to contest the taking and to expend
his own funds unnecessarily. On the other hand, if there be reasonable
grounds to indicate that the appraisal data upon which the offer was
made are incomplete or misleading, the condemnee could then contest
the award. Thus, it would seem that from an equitable point of view,
the condemnee should not have to incur expenditures unnecessarily ; he
should not have to act ‘‘in the dark.”’

Despite this argument, which appears to be based upon sound logical
and equitable considerations, we find it necessary to reject such a
position. It is believed that it would often be difficult, and at times
impossible, to distinguish the situation where a condemnee seeks an
expert’s report secured by a condemnor from the situation where any
individual, involved in a suit against any governmental agency, seeks
to obtain any and all information uncovered by a governmental agent.
To open up ‘‘Pandora’s Box’’ in this way, upon the argument that it
would be ‘‘equitable,’’ would create havoe in a multitude of cases where
a governmental agency is one of the parties. It would be difficult to
treat a governmental agency involved in litigation less favorably than
a private party.

Although we believe it necessary to reject the suggestion that the
condemnor should disclose its appraisal reports, we believe that the
condemnor should be required to make an offer to the condemnee based
upon what it believes to be fair market value. However, to protect
the condemnor in this situation, particularly since these offers are
often in the nature of compromises, no such offer should be introduced
in evidence for any purpose. The condemnee should rightfully be put
on notice as to the fair market value of his property, as judged by the
condemnor, before he is required to decide whether or not to ‘‘fight”’
the taking. Legislation to this effect was introduced in the Legislature
in 1959, and other authorities have rightfully called for such a pro-
vision.113

Returning now to the argument of unfairness, the usual argument
advanced is that compulsory disclosure of appraisal data, especially
comparable sales, would be unfair to one party or the other, usually the
condemnor who has already obtained at least a staff appraisal of the
subject property. This position has been more clearly spelled out in
Lewis v. United Air Lines Transport Corp.,''* where the court said:

To permit a party by deposition to examine an expert of the
opposite party before trial, to whom the latter has obligated
himself to pay a considerable sum of money, would be equivalent
to taking another’s property without making any compensation
therefor. To permit parties to examine the expert witnesses of the
other party in land condemnation and patent actions, where the
evidence nearly all comes from expert witnesses, would cause con-

13 See Cal. Senate Bill No. 1320, introduced April 27, 1959, and referred to the appro-
priate interim committee, May 27, 1959,
1 32 F. Supp. 21 (W.D. Pa. 1940).
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fusion and probably would violate that provision of Rule 1 which
provides that the rules ‘‘shall be construed to secure the just,
speedy, and inexpensive determination of every action.’’ 115

Professor Moore has concurred with the view that discovery of an
expert’s observation and conclusions may be unfair in the ordinary
case. He has stated that:

The fact that a party’s expert might be compelled to testify at
the trial, however, does not mean that the opposing party has a
right to compel his testimony at the pre-trial stage of the case. It
is an oversimplification to say that discovery simply advances the
stage at which disclosure can be compelled.

* * *

Our analysis of the Hickman case has also shown that the mere
fact that one party may have gone to expense to obtain statements
of witnesses and other information does not immunize such data
from discovery. Examination of an expert witness, however, is not
the same as inspection of statements of ordinary lay witnesses to an
accident. We have shown that inspection of such statements, or dis-
closure of their tenor, ought to be ordered because of their peculiar
character. But this argument is not relevant to examination of an
expert witness on matters of his expert opinion. Litigants com-
monly pay experts substantial fees for obtaining their advice, and
it is oppressive and unjust to permit a party to take advantage of
his opponent by obtaining his expert witness’ opinion, before trial,
without paying any part of the cost thereof 116

There is little question but that the authorities and courts are correct
in holding that a unilateral disclosure of an expert’s findings would
often be unfair and detrimental to the discovery purpose. Though the
statement that this sales information is a matter of public record and
is available to both sides is not entirely true and really avoids the
question of fairness, we must conclude that in the ordinary case a policy
of compulsory unilateral disclosure would be improper and would not
be conducive either to a settlement of the proceedings nor a facilitation
of the trial.

This eonclusion, nonetheless, does not negate the possibility of per-
mitting disclosure of sales data. Rather it opens up an alternative ap-
proach. We shall now direet our attention to what we consider a
feasible resolution of the conflict.

The Faus Case and the Fair Exchange of Sales Data

As indicated at the beginning of this study, the implications of
County of Los Angeles v. Faus 117 necessitate a preliminary determi-
nation by the eourt, preferably prior to the introduction of evidence

us 74, at 23. The argument that an expert has a “property right” in his knowledge
and opinions was rejected by the California Supreme Court in City & County of
San Francisco v. Superlor Court, 37 Cal.2d 227, 231 P.2d 26 (1951).

16 4 MOORE § 26.24, at 115

17 48 Cal.2d 672, 312 P.2d 680 (1957).
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before the jury, on the questions of whether or not other sales are ecom-
parable to the subject property. It is for this reason that Judge McCoy
of the Los Angeles Superior Court has written:

As T read it, the Faus case requires a determination of the trial
Judge with respect to these ‘‘safeguards’ before the evidence of
price can be admitted, and that the questions involved in making
that determination are questions of fact. This being so, I have held
that the defendant is entitled in discovery proceedings to ‘‘infor-
mation only relating to sales of similar properties which will be
considered by or will serve as a basis for, in part, the opinion of
any or all expert witnesses as to the value to be called by plain-
tiff,”” including the description of such properties sufficient to
enable defendant to locate them, and the dates of such sales. County
of Los Angeles v. Faus, Super. Ct. No. 637303. A petition for a
writ to review my order was denied by the District Court of Appeal
in Civ. No. 23512, (Shinn, Vallee and Patrosso, JJ.) The inter-
rogatory approved by me in the Faus case is substantially broader
than the interrogatory approved by the court in Rust v. Roberts.118

‘We are in general accord with Judge McCoy’s position; however, we
would add an additional ‘‘safeguard’’ to proteet one side or the other
(generally the condemnor) from being a vietim of a policy of ‘‘unfair-
ness.”” We believe that appraisal data—particularly comparable sales
data—should be subject to mutual and concurrent disclosure by the
parties. As indicated below, such a policy would better effectuate the
“‘safeguards’’ called for by the Faus case.

Before discussing the strong authority and precedent that exists for
such a position, it is well to note that this policy is hardly novel, even
in California.

Almost 30 years ago, in January 1931, a bill was introduced in the
Assembly which stands as a harbinger of modern discovery rules and,
at least in general terms, foreshadowed the type of legislation herein
recommended. While not directly concerned with eminent domain
proceedings, that bill (Assembly Bill No. 344) is set forth for the
purposes of introducing the subsequent proposals to be made:

Three new sections are hereby added to the Code of Civil Proce-
dure, to be known as chapter 3a of title eight, part two of said
Code, to be numbered 597, 598 and 599, respectively, and to read as
follows:

CHAPTER 3A

Preparation for Trial, Settlement of
Controversy and Trial.

597. Preparation for trial: In every civil action, within ten
days after issues of fact are joined, plaintiff shall file with the
clerk of the court, without service, a statement of issues and wit-
nesses, with affidavits of all witnesses to be used by plaintiff at
the trial with as many copies of each as there are defendants. Said
statement shall recite in brief numbered paragraphs what plain-
tiff considers to be the principal issues of fact, with the names

18 Memorandum written by Judge Philbrick McCoy, November 1959, a copy on file
in author’s office.
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under each issue of the witnesses by whom plaintiff expects to
prove such issne. Within thirty days after issues of fact are joined,
each defendant shall file a like statement of issues and witnesses,
and affidavits of all witnesses to be used by defendants at the trial,
with as many copies of each as there are plaintiffs.

Said affidavits shall state in brief numbered paragraphs the
principal facts known to such witness relevant to the said issues,
including the date and parties to all documents and writings rele-
vant thereto known to the witness.

The clerk shall treat all such statements and affidavits as confi-
dential and not permit examination of any of them until all are
filed ; after which time he shall, as soon as convenient, furnish to
each party a copy of the statements and affidavits filed by his
opponent.

Persons having knowledge of facts, documents and/or writings
relevant to the said issues, shall, upon request of and upon reason-
able notice by a party or his attorney, make affidavit thereto. A
party or his attorney may, in case of need, compel the attendance
of such a witness before such party or attorney or a notary public,
by subpoena at a time and place appointed, to then and there
make said affidavit.

598. Settlement. Upon receipt of such copies of statement and
affidavit, or affidavits, it shall be the duty of each party to the
action to earnestly and actively seek a satisfactory settlement
with the other party or parties thereto, to the end that a trial may
be avoided. If it is not possible after diligent effort to settle the
controversy in whole or in part, the questions of fact remaining
in controversy may be tried, and any party to the action may move
to set the action for trial. No motion to set for trial may be made
until after all such statements and affidavits have been exchanged
by the clerk, and said efforts to settle have been made and proven
unsuceessful, and said facts are shown to the court.

Thereafter, the court shall compare statements and affidavits in
reference to the issues remaining in controversy, and designate
the portions thereof considered by the court to be important in
determining said issues.

599. Trial. At the trial, the court shall require the testimony
of witnesses to be directed especially to the designated important
facts relating to the issues upon which the witnesses appear by
their affidavits or testimony to disagree. Unless for good cause
shown, a witness shall not be permitted to testify unless the said
affidavit of said witness as deseribed in section 597 has been previ-
ously filed and copy furnished, nor shall a witness be permitted
to testify to important facts not contained in said affidavit. Upon
good cause appearing however, any such witness may be per-
mitted to testify, upon such terms and conditions, and under such
circumstances as the court may determine to be just.!'?

e Quoted from Harkelroad, The Law of Discovery in the Courts of California, 4 So.
CAL. L. Rev. 169, 193-94 n.142 (1931).
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Not only does the above proposed bill reflect the policy behind modern
discovery statutes but it suggests a procedure for compelling mutual
disclosure of the comparable sales and similar data which lie at the
basis of most condemnation actions.

In 1932, as pointed out in the Law Revision Commission’s Recom-
mendation and Study relating to Evidence in Eminent Domain Pro-
ceedings, New York City adopted the majority rule permitting com-
parable sales prices to be introduced in evidence on direct examination
which was later adopted in this State in the Faus case.'?° However, at
the same time, New York City adopted safeguarding legislation. This
legislation is still part of the law of New York and, as has been indi-
cated before, is strikingly similar to that advocated by the Los Angeles
Bar Association’s Committee on Condemnation (though at the time the
Committee adopted its position it did not appear to be aware of the
New York statute). Specifically, the New York statute requires each
party, prior to the time of trial, to exchange the comparable sales
data that it intends to rely upon at the time of trial; and no sale can
be used at the trial unless it has been so exchanged. Either party there-
after may, prior to trial, objeet to the introduction into evidence of
any particular sale. The statute reads as follows:

No such evidence, however, shall be admissible as to any sale or
lease, which shall not have been the subject of an examination
before trial either at the instance of the city or of an owner, un-
less at least twenty days before the trial the attorney for the
party proposing to offer such evidence shall have served a written
notice in respect of such sale or lease, which notice shall specify
the names and addresses of the parties to the sale or lease, the
date of making the same, the location of the premises, the office,
liber and page of the record of the same, if recorded, and the
purchase price or rent reserved and other material terms, or unless
such sale or lease shall have occurred within twenty days before
the trial. Such notice by the corporation counsel shall be served
upon all owners or their attorneys who have appeared in the pro-
ceeding ; or if served on behalf of an owner, shall be served upon
the corporation counsel and upon all other owners or their attor-
neys who have appeared in the proceeding. The testimony of a
witness as to his opinion or estimate of value or damage shall be
incompetent, if it shall appear that such opinion or estimate is
based upon a sale or lease of any of the property taken or to be
taken or of any of the property in the vicinity thereof, which shall
not have been the subject of an examination before trial, unless
it shall have been specified in a notice served as aforesaid or shall
have occurred within twenty days before the trial.12!

An additional provision included within the New York statute also
deserves consideration. This provision calls for the exchange of maps,
plans and drawings indicating the nature of the improvement, the
effect that the construction of such improvement would have on the
property, as well as the cost or expense of construeting streets, drains,

120 See Recommendation and Study Relating to Evidence in Eminent Domain Proceed-
ings, 3 Carn. LAw RevisioN CoMM’'N, REP., RECc. & STUDIES, Recommendation and
Study at A-1, A-34 (1960).

21 NEw YOrRK CiTY ApMIN. CopE § 15-16.0, N.Y. Laws 1937, ch. 929, at 159-60.
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sewers and the like.2?2 As in the case of comparable sales, no evidence
can be introduced regarding the effect of the improvements on the
remaining property unless prior to the trial this information had been
exchanged between the parties.

It is difficult, and at times impossible, to arrive at a determination
of damages without this information. Though it is true that condemnors
generally provide the condemnee with this information, there is no
assurance that such data will be forthcoming prior to the trial. In an
effort to provide this safeguard, the Legislature in 1959 enacted Sec-
tion 1247b of the Code of Civil Procedure,'*® which allows the con-
demnee, upon request, to secure from the condemnor a map showing
the boundaries of the property to be taken and indicating that part
of the property that will remain after the taking. Unfortunately, the
statute appears too limited inasmuch as it does not take into considera-
tion Code of Civil Procedure Section 1248(2), which provides for dam-
ages as a result of the ‘‘construction of the improvement in the manner
proposed by the plaintiff.”’ To effectuate the purpose of pretrial dis-
covery, the condemnor should make information regarding the effect
of the construction known to the condemnee 40 days prior to the pre-
trial conference in order to permit the condemnee to prepare his case
properly.

In recommending legislation similar to that mentioned above, we
recognize that, despite the fact that much comparable sales data is
a matter of public record and available to both parties, quite often
some of the facts surrounding particular sales are known to one party
and not the other. In absence of some such statutory provision, one
party might ignore a sale or consider a sale because of certain knowl-
edge or because of a lack thereof, while the other party might act in
a contrary fashion because of the extent of the information available
to him in regard to such sale. As the court stated in United Stafes v.
Qertain Parcels of Land etc.,'** an appraiser

might reasonably expect to find information as to facts not dis-
closed by public record, relevant to transactions involving prop-
erty comparable to that sought to be condemned. And discovery
of such information ‘‘appears reasonably calculated to lead to
the discovery’ of evidence which would be admissible at the
trial 125

There appears to be at least one provision absent in the New York
statute that we would add. At times, despite diligence and good faith,
an expert employed by one party or the other, through oversight fails
to list a particular sale which could be quite instrumental in proving
market value. Subsequently, the party may become informed of this
particular sale. It would seem proper that if the party so affected can
show that he acted in good faith and that there is good cause for

12 NEw York Crty ADMIN. CopE § 15-16.0(b), N.Y. Laws 1937, ch. 929, at 160.
128 Section 1247b reads as follows: .

Whenever in a condemnation proceeding only a portion of a parcel of property
is sought to be taken and upon a request of a defendant to the plaintiff made at
least 30 days prior to the time of trial, the plaintiff shall prepare a map showing
the boundaries of the entire parcel, indicating thereon the part to be taken, the
part remaining, and shall serve an exact copy of such map on the defendant or
his attorney at least fifteen (15) days prior to the time of trial.

2 15 FLR.D. 224 (S.D. Cal. 1954).
15 Id. at 236.
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allowing this sale in evidence, the court should permit the evidence
to be introduced.

Indeed in a recent case, Singer v. Superior Court,'*® the Supreme
Court of California was faced with a similar question. In that case
the plaintiff served an interrogatory upon the defendant with which
the latter refused to comply. The defendant claimed, among other
things, that if he were made to answer ‘‘fully and in detail’’ all facts
upon which he based his defense, he would be unfairly prevented from
relying upon other faets or evidence which might subsequently come
to his knowledge. The court, in rejecting this argument, recognized
that an interrogatory which seeks to ‘‘tie a party down in such a way
that he may be deprived of his substantive rights’’ is improper.1?7 It
would seem, therefore, that a party, who acts in good faith and who
for good cause at the time of trial seeks to introduce a sale previously
unknown to it despite diligent research, should be accorded the rlght
to introduce such evidence.!?8

‘We would add one further provision that is not contained in the
New York statute but is included within the general policy recom-
mendation of the Lios Angeles Bar Association’s Committee on Con-
demnation. In addition to the exchange of comparable data at a date
some 20 days prior to trial, provision should be made that such sales
must be objected to by the other party or else they will be automatiec-
ally admitted into evidence. Should a party object to the admissibility
of any particular sale that has been exchanged, the court could decide
the question of comparability and the admissibility of such a sale on
direct examination prior to the jury trial. Such a provision would
better provide the safeguards called for in the Faus case, and deci-
sions on these matters could be made out of the presence of the jury
where such matters should properly be determined.

126 54 Cal.2d 318, 353 P.2d 305, 5 Cal. Rptr. 697 (1960).

127 Id. at 324, 353 P.2d at 309, 5 Cal. Rptr. at 701, quoting from James, The Revival
?{915?8“)18 of Particulars Under the Federal Rules, 71 Harv. L. REV. 1473, 1481

128 Thig proposal was defeated (7-3) by the Los Angeles Bar Association, Committee
on Condemnation at its August 5, 1959 meeting.
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SUMMARY

As indicated before, it is the general consensus of those in the field
that in eminent domain cases the pretrial conference has not fulfilled
the goals envisioned by its proponents. Furthermore, aside from those
noncontroversial matters that are presently resolved at the time of the
pretrial conference, there is little purpose that the conference can serve,
save promoting a settlement where possible. The chief obstacle to
strengthening the role of the pretrial conference in condemnation cases
is that the same judge is unable in most instances to conduct both the
pretrial conference and the trial. An additional factor that retards
the effectiveness of the pretrial eonference is that parties are not usually
able to commit themselves to binding stipulations at a date considerably
in advance of the trial date. The practice of having the parties reveal
their opinions of value to therpretrial conference judge n camera should
be encouraged, but there seems to be little justification for making such
a procedure compulsory. In the final analysis, whatever improvements
can be made in pretrial conference procedure should be undertaken by
the Judicial Couneil and the court administrators; it is essentially not
a problem for legislative action.

Our examination of the discovery rules and practice as they affect the
trial leads us to conclude and recommend as follows: It is doubtful that
a liberal discovery rule simplifies or narrows the issues in most con-
demnation cases. Nor does it decrease the element of ‘‘surprise’’ to any
meaningful extent. We believe that the spirit and the scope of modern
diseovery statutes require that as great a leeway be given as possible
for the uncovering of the ‘‘facts’’ involved in the action.

This does not lead us to conclude, however, that appraisers’ opin-
ions should be subject to disecovery. But it does lead us to the conclusion
that the expert’s knowledge, as distinguished from the opinion he has
formed as to market value, should be the subject for disclosure. We do
not believe that the disclosure of these facts will interfere with the
attorney’s ‘‘work product.”” Nor do we helieve that such a rule would
be unfair to one party or the other, provided that the exchange of
comparable sales and similar data be incumbent upon both parties.
Finally, we believe that the compulsory exchange of comparable sales
data, as provided in the New York statute on this point and as recom-
mended by the Lios Angeles Bar Association’s Committee on Condemna-
tion, would facilitate the operation of the Faus rule.

Moreover, not only is it proper and just to require the condemnor to
diselose, upon request, maps, drawings and plans as to the construction
of the improvement in the manner proposed by the condemnor, but the
condemnor should be required to offer the property owner, at the com-
mencement of the action, just compensation, based upon fair market
value, provided that such an offer would be inadmissable into evidence.

Such a policy should have the effect of expediting condemnation trials
and better insuring just compensation.
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