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RECOMMENDATION OF THE CALIFORNIA
LAW REVISION COMMISSION

Relating to Notice to Shareholders of Sale of Corporate Assets

Section 3901 of the California Corporations Code permits the board
of directors of a corporation to sell, lease, convey, exchange, transfer
or otherwise dispose of all or substantlally all of the corporation’s
propery and assets ‘“with the approval of the principal terms of the
transaction and the nature and amount of the consideration by vote or
written -consent of shareholders entitled to.exercise a majority of the
voting power of the corporation.’’ Seetion 2201 of the Corpozations
Code provides “that when, such.-a transaotion is to be voted upen at a
shareholders’ meeting all shareholders must be given written notice
thereof even though, routine notiee of meetings has been dispensed with.
The Corporations Code contains no express requirement that snch
notxce be glgenf to shareholders when a sale of corporate assets is. made
with the written consent of & majority. of the yoting shares.

The Law Revision Commission was authorized by the Legislature to
make a study to determine (1) whether a requirement that all share-
holders must be given notice before a sale of corporate assets is ap-
proved by written consent might be implied from the provisions of the
Corporations Code or has been established by court decision and (2) if
not, whether there is adequate reason for having a requirement that
notice be given to all of the shareholders when a sale of corporate assets
is approved at a shareholders’ meeting but not when it is approved by
the written: consent of the requisite mamber ‘of sharcholders. : -

As the Commission’s staff study, tnfra, shows, it is clear“from ‘the
legislative h,\stcn;y of Section 3901 that notice need not be .given to
sharehbfders generally when a sale of corporate esseis is approved | by
the written' consent of ‘4 majority. A provmslon requiring such notjce
was enacted in 1931 but was repealed in 1933. Professor Henry
Ballantine who worked with.the State Bar Committee whieh . proposed
the. 333 amendnwn,t states hp,t the reqmrement ralsed a questlon as
16 the'validity of the sale if the preseribed nofices were not given and
that the reqmrement d not seem to be necessary.

& Commission belidyes. that a reqnirement, that notice be. given to

‘ : ' %%}f all of a corporation’s assets

eholders hefore ",(
are #ld or othermse dfs osed of 1 e written consent of the ma-
cted. ‘The self-intersst of the

jority: sharegdtlgeirs ﬁs(limuld not :bé‘ 1 )
lﬁé‘or;t éir fidueiary du ' e‘mmonty provide reasonably
adgquati ;’;{ﬁ ioh for %l;lel:{n‘terests ‘of the latter Moreover, a re(l;ulre-
ment that all shareholders be glven formal notice might in some cases
senouély hﬁndicap a wrpomtlon in effecting such a transaction’ be-
capbe of ‘the’ delay of publicity involved. Yet a sale.of all or substan-
tially all of its dsséts tay be the only way either to save a corporation
from disaster or to realize upon its assets for the greatest benefit of all
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G-6 CALIFORNIA LAW REVISION COMMISSION

of its shareholders. The Commission recommends, therefore, that no
change be made in this respect in the Corporations Code.

However, a matter warranting legislative action has come to the
attention of the Commission in the course of making this study. As the
staff study, infra, shows, a recent California decision adopted the
widely-accepted view that common law and statutory rules prohibiting
or regulating the sale of all or substantially all of a corperation’s
assets should not be applied to a corporation the very purpose of which
is to sell such assets—e.g., a cofporation organized to buy and sell real
property. In the case of such a eorporatlon a sale of all or substantially
all of the corporate assets is a sale in the ordinary course of business
and henee¢ within the diséretion of management. Yet neither Seetion
2201 nor, Section 3901 of the Corporations Code provides expressly for
this ' situation. It is recommended, therefore, that both seetions’ be
amended to ‘except from ‘théir’ prowsmns a sale of 'all ‘or %ubaaﬁﬁdﬂy
all of :a corporation’s assets made’ intheusualundregnlkr 'eéurse of
business. If this is dene'Sectioh 3904 should be ametided to provide that
the eertificate of 'the secretary o' asvistant’ seé i 98 the sorperation
statingtHat a sald'of corporate asséts-is ade in the tistl and régulhr
eburse of ‘business shall be primi €4di€ evidende! o£ ‘that'T#es whd bl
clusive evidenoe-thereof in favor oi%&y mﬁmwm&m«m ehmm
braneer fm& valmu wo 0

. . P . . RN ERRES A ‘
RS H B R tatioafs - . e (, it

- . : e [T B S S N R

The Commmsmn s{xecommendatmn would be eﬁeotuated hy the ui—
agtment of the followmg maeasure:.* it

Ap: act to ame'nd Sectipn. 9901, 3§01 ﬁd 3904 of - e"dpr
Code, rélating to fhe";?iéhof ail or su stmst;a{iyf ﬂzf ﬂl,p mpm

" anid ds.mfs of a. pdrpomtw’n

SETTORE B T

v’;rz ’

The people of the State of Gahformado mct os follows: 5 sj.r* s

‘Sgorion' 1. Seetion 2201, o!: the Cofﬁprqtlons QOdp Is
read:
f

. dn‘&t()rs ” )N: M;')Qéo

2201, At .the\,aqnf il meét

the affairs of ‘thé ‘corporation

nessmafbetraiah&ctedwhclr W ',"t;l;e_ tﬁqqhag‘
xcept that action ¢ _;nof,be’ 2aﬁ’ f ing m
‘Zﬁ’swmﬁfi’me prireiongintuagh ghy °W

has Béeni given ad'jn" cdsb o %(‘
regular or annual ineetm ot

i oher pemi o
(a) A proposal t6 se ea,ée convey exe,h "",‘,»0" erwise
dlspo)se of all or substan A & % or aftherwise

9.
tially all of the proper of the cor
ration éxcept in he usuai and ' regu lf‘r oougsé'ofofts bmﬁsﬁ)%

Section 3900

* Matter in italics would be added to the present law.
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(b) A proposal to merge or consolidate with another corporation,
domestic or foreign.

(¢) A proposal to reduce the stated capital of the eorporation.

(d) A proposal to amend the articles, except to extend the term of
the corporate existence.

(e) A proposal to wind up and dissolve the corporation.

(f) A proposal to adopt a plan of distribution of shares, securities,
or any consideration other than money in the process of winding up.

Sec. 2. Section 3901 of the Corporations Code is amended to read:

3901. A corporation shall not sell, lease, convey, exchange, transfer,
or otherwise dispose of all or substantially all of its property and assets
except in accordance with one of the following subdivisions:

(a) Under Section 3900,

(b) In the usual and regular course of tts business.

(c) Under authority of a resolution of its board of directors and
with the approval of the principal terms of the transaction and the
nature and amount of the consideration by vote or written consent of
shareholders entitled to exercise a majority of the voting power of the
corporation.

However, the articles may require for such approval the vote or con-
sent of a larger proportion of the shareholders or the separate vote of
a majority or a larger proportion of any class or classes of shareholders.

Sec. 3. Section 3904 of the Corporations Code is amended to read:

3904. Any deed or instrument conveying or otherwise transferring
any assets of a corporation may have annexed to it the certificate of
the secretary or an assistant secretary of the corporation, setting forth
the resolution of the board of directors and (a) stating that the prop-
erty deseribed in said deed, instrument or conveyance is less than
substantially all of the assets of the corporation, if such be the case, or
(b) stating that the conveyance or itramsfer is made in the usual and
regular course of business, if such be the case, or (c) if such property
constitutes all or substantially all of the assets of the corporation and
the conveyance or transfer is not made in the usual and regular course
of business, stating the fact of approval thereof by the vote or written
consent of the shareholders pursuant to this article. Such certificate is
prima facie evidence of the existence of the facts authorizing such con-
veyance or other transfer of the assets and conclusive evidence in favor
of any innocent purchaser or encumbrancer for value.







A STUDY RELATING TO NOTICE TO SHAREHOLDERS OF
A SALE OF ALL OR SUSBTANTIALLY ALL OF THE ASSETS
OF A CORPORATION* g

Sections 2201 and 3901 of the Corporations Code are inconsistent
with respect to the requirement of notice to the shareholders:.of. a
eorporation of an impending sale of all or substantially all of the cor-
porate property. Section 2201 provides that a proposal to sell or ether-
wise dispose of such property may not be acted upon at a shareholders’
meeting unless written notiee thereof is sent to each shareholder, even
though routine wotice-of régular.or annual meetings has been dispensed
with.t Hewever, Seetion 3901 which provides, ¢nier:alis, that a:.cor-
pordtion umay. sell or otherwisé dispose of all or subdtantmlly -alliof
its -property or>assets with the written' censent of a'majority: of the
shareholders,?: does not in: tevms require that all shareholders be moti-
fied-of .gwch. &-sale. Morgover, ‘as will- be. shown below, the:legislative
history of Section 8901, mdkés it clear that no-suchinotieé:is required.
-.'Thig study is concerned with two. questions:: whether-there is aiy
sabstantial reason for'thid difference between Sections: 2201;-and: 3901
and, «if :noty; whether ‘gither ishould: be reviséd... Beford: the gnestion of
notiee, tesh&reholders ofl a:sale of :all or substantially alt:of'ascorperas
tlon s assets is discussed, however, the power of a corponfation td engagé

in:such &, iramsaction wﬂl be bneﬂy considered: .

* This 'study wai miade by the Staff of the Law Revision Commissidn

* Seston 4311 of. the Code :
¢ anntial ted, rts f th i!' -Of
it it S M A et s L o

. is within the rpowerq og&omhpma, A e&t&\ﬁ(}t‘
. on auy of the: followl tten no ot the eI
. ugh% s et ha et cg&‘“’“ o iy che Sta MWM

or; otherwish : dispose:

£ ;th -
of all MW o ptr,tpe‘prpperty or assets, of ;the porporation. ex-.
(b) vﬁr sa). t0: merge +or, consplldato with another montgon, dbngst,lc. o

£c) A-piopobal .td reduce the m.ud capital of the corporation
(d) A proposa.l to ae.gend the artlcles, except tg extend the teml of: the eor-

8) ﬁ % !al to dyup:tn dlfu?l g—l% dttloﬁmres, securlties, or a.ny

consideration other than money in the process o! winding up.
’ 2{1 e M:!he hall : t : gell,’ lemm,vl mhmgo, trmhsf O] etliarwise
corporation s 0 er, Or .
dispose otsll or substantially all otls pwpol'iy lnni Mts exnept in weordlnce
.with one following subdlvmm .
: (a) g or Sootton 8960..
. nder authority of ' u. resolutlonzot ms bou&*ot dlrectors and with'the
approval of the principal terms of the transaetion amd the nature . and
- amount of the consideration by vote or . written ‘consemt-of: shareholders
_..entitled  to exercise.a. majority of the voting power of the corpotatiomn.
However, the, articles . may require for such approval the vote or consent of a
larger proportion of. tire:shareholders or the separate vote of a mndoz-lty or a
- larger proportien of a.ny class or cmlsea of shareholderl .

oo . : ¥
. Ca e P [

G9




G-10 CALIFORNIA LAW REVISION COMMISSION

POWER TO SELL ALL OR SUBSTANTIALLY ALL OF THE ASSETS OF A
CORPORATION—COMMON LAW AND MODERN STATUTES

Common Law

The common law rule was that a corporation could not be dissolved
without the unanimous consent of its members. Nor, in the absence
of a provision in the corporate charter or by-laws, could there be a
sale of all or substantially all of the assets of a solvent corporation
- without the unanimous consent of the shareholders since this was
congidered to be a step towards dissolution.® This doctrine evolved on
the theory that there is an implied contract among the shareholders
of . a eorporation that it will continue to exist and to: earry out the
business purposes as set forth in the corporate eharter.t

. This common law rule empowered one or a minority of shareholders
to thwart: proposed sales which would be in the best interest of the eor-
poration and most of its shareholders. Because of this it was soon quali-
fied! by judicially-created exeeptions. First; a number: of cases 'held
that ‘the direetors or a majority of shareholders ceuld: authonisze: the
dissolution of a corporation or the sale of all or substantislly all :of
its assets withont the vete or assent of all of the shareholders:when
the: corporation was. insolvent * (a8 used ‘herein majority of ‘ghure-
holders means those entitled to exercise a majority of the voting power
of the eorporation). The :courts later exiendad :this rule; holding thist
the majority could aet without consemlt of the minority: when: the pros-
peet: of achieving the chartered pnrposes had dimnndted bec&m‘ot
financial difficulties® : : MR

Another Jndlclally-created exception to t’he common law rule reqmra
ing the unanimous consent of the sharcholders o the.sale of: all or
substantmﬂyaﬂoftheassetsofaeogporﬁtimﬂdev&opeﬂ@
the sifuation where the very ‘purpese of. :ﬁiemorporm -was- 1o sell
such agseb—emorpofmt;on ory "f’tor the m}: pﬁnpose1 s of
managmgnn g O tempertyoa nt’s estate a
corporation ereated to buy and sell land.? Thus, a-distinotion Wast:l;:.en
at eommon law between a sale of corporate ey’ which Was made in
the usual and regular course of the evrporate-businesy’ and gne ‘which
was not. In the-case of the former, consent of e sharehelders was not
required?® California follows this distinetion. Tn: Jepps'v. Rrockman
Holding Co.,° which involved the qtrestion whether faﬂﬂi‘e to obtain

3 BALLANTINE, CORPORATIONS § 281 (rew: ed. 1“0) N; Mmh ! 2501
(!du!.loz‘l) 1&000&. TI0MS § 10(8&0&1

4{Lake On Bank Onnliuw THin S SmY&mCt.l'Il)r
Bank of River Ra.!si 2 Doug. 530, E46: (Mieh. . 1“7);

Co., 32 Mass, (15 P!ck) 351 (1884) ; see also deiv Am 54
U.8. 590, 696 ¢1921) (dictem); mm op. oit. supra note 3, § | :Cook,
op.-cit. suprs uuaﬁ'm !

s Oshnloosa Bavings ‘Mahaska ' County Statu mnk 205 lbwg 1351 219 N.W.
530 (1938); see also BALLANTING, 0p. oit. supra note 3, !‘ n N, Op.
o(tumnotna,!zm 3 Coox, op. oft. nm m 'ATES
SECURITISS. AND EXCHANGE COMMIBSION ‘Part VI, nt* um)

¢ Bowditch v. Jackson Co., 76 N.H. 361, 82 Atl 1814 ('1918) ttuck
Arizona Copper Co., 186 Minn. 611, 244 NW 281 (1932); see also 6a Fl.mm.

CyCLOPEDIA CORPORATIONS § 2947 (perm. ed, 1950).

TJeppi v. Brockman Holding Co., 34 Cs.lzd 11, 206 P.3a 847 (1949) see also Keck
Enterprises v. Braunschweiger, 108 F. Supp 926 (8.D. Cal. 1962) ; Thayer v.
Valley Ba.nk 35 Ariz. 238, 278 Pw 526 (1929); Annot., Sale of Corporate
Assets, 9 AT.R.24 1806, 1812 (1950).

’gmr;&INeepe;‘n 279 Mo. 1?5 82158 SzW 8;[9"{%919) 6 § 518

, 0D. supranoe cit. supra note 6, 518;
nnot., Corporations—Sale fPropeﬂy 5 ALR 930 (1920)
”34 Cal 2d 11, 206 P.2d 847 (1949).
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the consent of the majority of shareholders to a contract to sell sub-
stantially all of a corporation’s property invalidated the contract of
sale, the Supreme Court held that Section 3901 of the Corporations
Code was not applicable and that the transaction was not ultra vires
because the sale was one made in the furtherance of the business for
which the corporation was organized. The court stated :

The provisions of the statute should not be applied solely upon
the basis of the quantity of the property ; the test which determines
the question of the necessﬂ:y for consent of the stockholders is,
‘‘whether the sale is in the regular course of the business of the
corporation and in furtherance of the express objects of its exist-
ence, or something outside the normal and regular course of the
business . . . the only pu 088, for the orgamzatlon of the eorpora-
tion . .- waé-a'fs'gilei'ﬁv ' re&umoiitsmﬂem Ju

Statutes

By 1953 all but six states had enacted statutes reIatmg 1§ the 'sald of
all or substantially all of the ‘assets éf a eorpomtibn” ’l‘!!&estamtes
maybeclhssiﬂedasfo]lows:' - el

1. Severf’ junsdietlons ‘Had-enacted statutes whieh ‘provided ihawtlié
directors must Havé' authorization by a vote of & stited propottion'of
the shareho ders obtained at a regilar or special meéting to muké ‘&
sale not in the usual and regular course of buginess?® Five of ‘thest
jurisdictions. exPresdy providéd that no consetit’ i needed for 4’ sale
in the uxual course of business;" the other two juﬁbdmﬁomi ha& ntr
expresd statiitory provisions relsting to such saled® <

2. Twenty-four othet Jurisdictions ™ permitted a sale of all or’snh"
stantially all of thq asséts of & corporatlon with the approval of ‘the
majority of shareliolders obtairied at & Yegular of special medting. "THese
statutes do mot differentiate hetween a sale made 'in the tisual and
regular’ course of Businets 4nfd 5 sale not so made, Tt' ig-'not Ul
whethe¥ the ¢ounrts in these Jﬂﬂsdieﬁons wonld reqmre the shai‘eholﬂe
approval of {the former. o

A:-h dast ten : uﬁsajcnoﬁg ihcludmg Califo‘rma, rovided that the
‘could ] bé authorized i)y o' mha ty or sp bd pi‘dpéﬂlﬁii of
Meh%lders to gell a1l or ‘subetanti ‘adbts,
su¢h authdri‘ty to be given either by (1) an aﬂirmatlve vote at'a génbral’

ul‘.a& 64 208 P.

d‘ 591 mw ‘of tlie stathites 1s from cmon'nék MaNvAL
it gk &gw&m“w“hm Sl T Ea:
‘aregﬁm% % be  coppidered tt.heengiﬁrlmﬂuwum

meeting duly called for that See
m.p,m@@i%% x”h%m Tz, S sote 3}
9587)

tn
i sale in’ th ma!eoﬁt“ f
!llu{l mr%msun?lﬁ)u(” a . e °
” u;'l,Ohlo.Seeno

» " Kavopas, "m‘,"n{
i ; on Hampehire, Nejw M )
New York, North D3 % .f, Bouth Cs x"ﬁ? ng, Scuth
Tennessee; Vermont, Wi ‘niote 1 X ’
17 A New York cqurt npheld a ule by a eorpora on e 1 the réa.l fate bust-
ness making no attempt to proceed & int
gga{ngfka v. Newton Creek Realty Corp., b Mlsc.!d 812. 91 S 3d 466, ?o
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or special meeting or (2) by written consent.!® The general provisions
of these statutes are essentially similar to those of the Delaware statute
which provides in part:

Every corporation . .. may at any meeting of its board of
directors, sell, lease or exchange all of its property and assets, .
as its board of directors deems expedient and for the best interests
of the corporation, when and as authorized by the affirmative vote
of the holders of a majority of the stock issued and outstanding
having voting power given at a stockholders’ meeting duly called
for that purpose, or when authorized by the written consent of
the holders of a ma.jority of the 'x’mting stock . . . .1

NOTICE OF SALE OF ALI. QR SUBSIANT 1ALLY ALL. OF THE
ASSETS OF A CORPORATION

General Conslderaﬂons

One:of the' questipns. wh.teh an.ses in any mtuatmn in; wh;eh a. cor-
poration is empowered by charter, by-law, statute or deeisign to sell
all or substantiallyall of its assets is whqt.hg _all of the, pb_,q.rgholders
must, be given notice of such a sale before.if; 18 made., tg: guestion
the, answer seems clear in three situationg:. Q) .if charter; or a
by-law has a provision one way or the- other it, mll -goverm; (2). whpn
approval of the sha.réholders is. reqmned to be g1ven at 8. qppe;a)_, or
regular meeting they have to be given notiee of the sale in ice
of the meeting; * and (3) in California and s S0IRe | other jurisdictions ?
notice to. shareholders is not reqlm'ed when 3 salo; of allor. substa y
all of a corporation’s assets is made in the usgal couyse ‘of the, ’bnsmess
of 3 eorpqration because the consent of the shareholders ‘to guchd sale
is. noi; ‘necessary. The precise question with “which. this studyis con-
cequ may, tlwrefore be narrowly stated: when 8 corporation is. au-
thonzed by statute to sell all or sugstan mlly 31l of its assets, o gr
than in the usual and regular course of bus;ness, w;ﬂ)r Athe wn en

ose’ shi

colrlrsent; of le;;ss than all. of- ltls,ﬁ shat@hpliﬁrs I tth

whqsg; consent is not necessary given notice of ¢ .,Q'

"No dccikion has heen found, on- the, question whahe %
statute notice of an. lmpendmg,sale myst he: glven; to 91;

those whose consent is required. However, two of ﬁhese tes \ve
dealt with the matter by statute. In 1951 Michigary aren
which ig similar to Section 3901 to require that’ after a pro ’poseg
of all or substantially all of the corporate, asiéts has beeii appro¥éd. by
the writtén cousent. of the required propprtion of ‘shareholders the
dlrectors mail notice of such ‘consent to Jatl shareholders of: record.??

. Comp, Cope § 3901." Ala.ska., Delaware. Flo da. Michigan lnnne-'
Nobragka, ‘N evada, N gt Seé~J ote 13 sepre

lDDm.. bE ANN, tit. 8 § 271 (1953) A r and Exchar e Oom-

mission stated that these statutes, ns‘ Sectlon k] 1 o'l’ ‘the Califor r—.

Dorp.tionge Code, :?o?pél eclg :1: ) mm'opor grn, Wh:ﬁl such a sile is egmﬂb has"

tobe Bidd ot n ehateherders %cuv“ué"}mi s RECORATES

AND m&n ‘REPORT, Part , at’ '10 &lsss) i
2 The statutes providing for the approval of the sale at a special 6t regula.r meéting
require not!ce to the shareholders regarding the proposed sale. CORPORATION
AL, passim (54 ed., Parker & Smith 1958).
ﬂSee notes 7 and 18 su
MicH, CoxP., LAWS 5 450 67 (Mason Supp. 1952).
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New Jersey has also provided that notice of such consent shall be given
to shareholders of record regardless of whether or not they are entitled
to vote on the proposal.2?

California Law

On its face Section 3901 of the Corporations Code appears to present
the question whether it is necessary to notify all shareholders of an
impending sale of all or substantially all of a corporation’s assets when
the approval therefor is obtained through the written consent of a
majoﬂty of the shareholders. But this is a case in which appearances
are deceiving for two reasons. In the first place, the question is nar-
rower thar it would appear to be by virtue of the fo]lowmg consid-
eratlons L

1. As has been noted, the question does not arise in the case of a sale
of corporate asmets in the ordinary course of business.?* The direetors
cant make such 4 sale without ‘¢btaining the approval of the share-
holdérs and a fortiors without notifymg them. s

2. The qiiestion ‘does not arise in conmection with'n sale‘vof*all or
substantially 41! of a eorporation’s-dssets in the ecurse of:eﬂeetmting
a méfger or corsolidation’ for “there are- =speuiﬁe‘rsthtutory brovismnh
setting out the ‘procedaral redmrements for sath a'transdetion whick
réquire that notice thereof be given to «ll shareholders: undess: such:
notice has been vraived.2® Here notiee is rejuired to apprise the ‘shire-
holders of the proposed transacétion and: to give them the opportunity
to withdraw and receive Jpaym yment for their shares.2®

3. The question does hét arise” whérithielstle of all or substantially
all. of the corpleration’s assets is proposad.by, the directors in eenngc-
tion with.a voluntary liquidation or digsolution, of the. ga;;on for
thdre: is: a: statute which. specifically requggesrthat natice 992 ooy,
memg!’nent of. the proeeedmg be. gmm to: all sharqholdem m such
m . ¥ S P U S O ST SUNY U S R85 1 . 3 o6, i i

In the: seeond phoe, the legISlatme hiﬂtory of Seetlgq 3901 akes it
clear that notice te.shareholders is.not required when approval. of -the
sale is obtained hy written -coxsent. Section: 3901~was 12,64 alam
with many other provisions following: a -six;year s -of ; California
covporation: lJaws by the -State Bar Committee op | orpoz:a,tlon Law,
during the years 1927 to 1933. This Committee, Whose draftsman was
Professor: Henry W. Ballantine of the, Sehool of Law. of the University.
of California, studied the Uniform Busingss Corporation Act; the Ohip
General Corperation Act of 1927 apd the. lta,tum of Delaware, Nevada,
and other states ‘before proposing. legislation.?. In the legislajive years
of 1929, 1931 and 1983 many fundamental changes were made, in Gali-
fornia eorporation law on the. recommendation of this; émnmxttee.g

In its original form what is now Section 3901 of the Corporations
Code was Section 361a of the Civil Code enacted in 1903 which px:o-
®'N.J. STaT. ANN. § 14:3-5 (1939)

% See pp. G-10-11 supra.
25 CaL. COrRP, CODE § 4107.

> 1d. § 4123,
= Id. § 4605,

# See BALLANTINE, CALIFORNIA CORPORATION LaAws 21 (1932); BAm.ummi. dm-
FORNIA CORPORATION AMENDMENTS, preface (1929) ; Balla Amendments of
the California General C’orporat{on Il,’aw (1988), 8 GaL. B 136 (1933) ; Ballan-

e, Questions of Policy in Drafting a Modern Oorporaﬁon Law, 9 Canr. L.
RIW 466 (1931).
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vided that no sale of corporate property would be valid without first
obtaining the vote or expressed or written consent of two-thirds of the
shareholders at a meeting called for that purpose.?® In 1931 Section
343 of the Civil Code was enacted which contained the former Sec-
tion 361a but with certain fundamental changes. Section 343 as enaeted
required approval of a directors’ resolution to sell all or substantially
all of the eorporation’s assets by vote or written approval by a majority
of the shareholders and a written notice of the resolution authorizing
the same had to be mailed to every shareholder whether entitled to. vote
or not within five days after the adoption of the resolution. Professor
Bsllantine stated in his comment relating to_this section that the re-
quirement of written notice was for ‘the ; of giving the .non-
voting shareholders the opportunity to raise ogJectlons to the tlmugc-
tion in those. instances when. no meeting was called . and, the transaetion
wag anthoriged: by the written consent. of the gharsholders - , than,
by vete at & meeting,3! This section was. subsequently. newsed 933
to eliminate the requirement of netice to.the shareholders.® fessor
Bsllantine’s explanation of this revision was that: the, reqmrement of
not;memmdaquegtwnmtothemhdltyofasale of corporate assets
if motice; had not heen' given, and, a. requirement of motice .seemeq, . to
be unnecessary.®® In 1947 Section 343 of the Civil Code was repgaled
and .a_gimilar provision wes enacted. as; Corporations.. Code oot
.3901#* There were no substantive revigions to the statute at that. t;me
nar. have there heen any Bubsequeat revigions. . .

 QUESTIONS: PRESENTED

lﬁomthe forego:hg&nalﬁisitixclearthnﬁwhenasﬂeoﬁewpm
asgets 'is ‘approved 'by & vote of shareholders at ‘@ vegilar of ‘special
shiteholders’ meeting ‘all-shireholders must-bd given ** wiitten notich
of the gerieral Rature of the business proposxl’® prior ‘to the meeting.
On the other hand, when such a sale is approved by the writtem
consent of the holders of a nigfority of voting: sharés, ne-information
concefning the Sransaction need be given shareholdens other than these
whit' apprové the transaction. Is this differente justiﬁod’f'?”’

Tt ma¥ - be helpful ‘in answering this question: to! conbider the m
différent purposes which' i notick provisiohr may he thought to sestve.
Onte pu:tp&e is'to alert esiéh shdreholdér to the fact that: snuhwlsﬁvely

¢ ¢o te’ aetion’ {5’ eonteniplated, thus affdrding him lan oppor

tﬁnity sueh ‘steps to prevent the action as he may be advised—
e xﬁptiﬂg 16 peréuiide vther sharéholders ¥ot te’ consent, attend-
iig a Hareholders’ miceting to protest, or; possibly, ‘bribging s legul
aktion to-stop the ‘contemplated action. Seeﬁonﬁﬁ@lmﬂedm%wh'
shareholder 'will have sach votice and oppoi-tumty to ‘aet before &iaule
of corporate assets is approved #t a sharehélders’ meeting. Under Séc-
tion: 3901, on the other hand, a sale of asséts ean be approved by the
written consent of a maJonty of shareholders without the mmonty
even being aware that it is under consideration.

S B s o g o
¥ c.
@ BALLANTING, s Ly RATION LAws 323 (1932).

ALTPORNIA Conro
Stat, 1938. c. 533, § 48, 1384
" ALLANTINE AND STERLING, 1A CORPORATION LAwS 136 (Supp. 1933).
3% Cal. Stat. 1947 c. 1038,pp 2375, 2440

oo PO
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The other purpose which a notice requirement serves is to assure
that at least those shareholders who approve a sale of corporate assets
are made aware of what they are being asked to approve and are
afforded an opportunity to consider the wisdom of the contemplated
action. If one considers Sections 2201 and 3901 of the Corporations
Code alone, this purpose appears to be adequately achieved at the
present time in this State. Section 3901 appears to assure such notice
and opportunity to those shareholders who give written consent to
such a sale. While there is no explicit requirement that each shareholder
whose consent is solicited be informed of the principal terms of the
transaction and the nature and amount of the eonsideration, such a

requirement can readily be implied from Section 3901. In any event, -
the very solicitation of his written consént affords the shareholder an
opportunity to investigate and to ponder the matter before he assents.
Similarly, notice and opportunity to investigate appear to be given
to. assenting shareholders by Section 2201 when a sale of corporate
agsets is t0 be. approved at a shareholders’ meeting.
But this analysis of the matter. leaves out of aecount Sectlon 2225
of the Corporations Code which provides the
vole or execute qonsentsmay, so throngh, ¢
medbyawnttenprw, and Section 2217 Whic
nts with Tespect 1o any shares. sza \ by,
There is Bq Tequirement yndey. % mrmﬂ
a.Rrony discl ﬁo : aegwlm da?f(
contemplated or how. e ]
tion, which: may arise. 'fhu : 520, a0
uge 4 ,qlderaproxytoappmveasalpnfeo
by votxng lys shares in fu'or thereof at a s?;nqh
coxild‘:‘erth k7 aetl
:ﬂ £0 e on
much Lﬂs giving him any speelﬁccgnf s%’éfon eoncemgg 5
the proposed transaction. Of conrge, Section 2201 affords, pqngldex
ass!lr&neethaﬁtheshamholderwﬂlbeputonnotwe Whﬁl}ﬁ ‘ e'
aﬁproved vote at a shareholders meeting Bec&use it
nglm (ing those who have given proxies };e
notice that the matter is to he taken up at the mesting. If 4 share
who has given a proxy bothers to read such a notice he can’ prevent
his shares from being reglsfered in'favor of the sale exﬂ@gr hxmoinng
the proxy pursasnt 'to Seoﬁon 2220 or by stten ) g and
coaa.ng it ot St mf@mw ‘ m '
oWever, 1o p; n is & older : sz
his ghares registered inv'favor of ‘a sale of corporate assetw witho
knowteake, mach “less 'his. personﬂ assent, When' a sdlg; of eorporate
® Fur California corporations lubject to the Jurisdiction of the Federal Securities and

Oommiasion this is, of couise, not true. Section 14A of the Rules and
ona of. the n for the procedure, - and qontents of
tements £ ons registered with Commiasion. This state-
ment must inclodé information on: msatters to be acted upon at the mieeting. The
proxy statement must also giva the shareholder the opportunl how
his:shisres are be vo on-each rhittex listed xihd itate how Xy
it no ng art yiven by the shiareliolder, Thus the
Ppro in that he'is xware of the: ness that: is: to' be ‘broug] the
meeétltiz and how his shares be voted by his: suthorization’ o

. ' of u proxy. 8.5,
RuLzs AND REG8. UNDER THB SECURITIES EXCHANGR ACT OF 1984, at 85,48 (1968).
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assets is approved by written consent given by one to whom he has
given a proxy.
POSSIBLE LEGISLATIVE ACTION

Any legislative action which is taken with respect to notice to share-
holders of a sale of all or substantially all of a corporation’s assets will
depend, of course, on what objectives are desired to be achieved. Statu-
tory provisions on this subject might be désigned either to provide
notice to nonassentmg shareholders, to assure that those whose shares
are registered in favor of such action are adequately informed about
it in advance, or to achieve both of these objectives. Various possibilities
with respect to leglslatlve action are suggested below.

Legislation for the Protection of Nonassenting Shareholders

It is arguable that although minority shareholders should neither be
able to dictate corporate policy nor prevent the majority from ‘acting
for what it regards as the best interest of the ¢orporation,-they should
have the right to compel thé majority to act honestly ‘and ‘within the
general purposes of the corgorgte charter and that 1 order to do so
mmonty sharehiolders must be given advance notice of action as drhstic
as ‘that ‘of ‘selling all ‘or mbstahtially &ﬂl ‘of the corporation’s aasets
The general trend it corporation 1w nasbeen to give brogder poweis
to’ 'tlieﬂmajbrity to’ détermine eorpordte’ pelifcy but ‘to, afford soiie pro:
téetioh ‘Yo the’ minorr;y againgzt a¢ mn wni woultt drastitally altét the
haturd of ‘the Iﬂ‘ﬁidny Jtirisdictions' o odmpi'd-
misé’has bpgﬁ Yedchéd by fhb enae ent' of stathites’ cohferrnié ‘Orr ‘the

sueh ‘aetion’ i:hé’mght t0 séft their stoektb‘th (Kd
tmn at ité f4ir value. Such statdtes générally provide thit shas rﬂirz
must’ be'divéh noties o ffil‘the proposed trahsaction. They miy ﬁx
writfen” objectiatis to_ the transaéﬁon with the''corporgtio

specified nmmber of days, makinig & demand for payment bf the: f&ir
vhlué of ‘their stock it 'the’ rrangadtmn is’ consummated. I# thére'il a
disagreement as to the value of the stock, eithér thé" eorporation’ or
the shareholder can have the value of the stogk ascertainéd.ss Thig ‘eor-
poratmn must then buy the stock at the appral’sed valueé, ‘California has
sudk a Btattte in Séctlon 4123 of the Corlgn‘aﬁéns Codé; ® it hp hbs
hb‘Wever“ only to cwbs of ponsohdatmn an mel‘ger it ‘, -'

E’f?\ o IS ﬁ? suui 3i 574 (;lasz-asa ni"’? grpn
')‘M‘ ﬂ:}?‘gw@!’{)" %lo m o, 1 A ’ 1'0(413 ﬁ‘és;ﬁn Ai“‘w

H)

,WM%@W&W AT tak g e s e s ‘3
e R Wm;of i S e endf 0
¢ raiiuded Erowm rosorting t0. aby other’ Soiddy. m

ty

on has been criticized on the ground that “no majority, however largo,

.be permitted: to run rough: shod .over the m!mﬂtys iﬂual
:action or legal actiom: earried out : illegal means:” Latt.ln. Iacm af

- - Senl Btockhelders Under Apg‘uh Statutes, 46 HARV. L. REV.. 288, 245 (1.931)

And nting stockholders should net be deprived: of . those . remedies: which

are wd.inarﬂy available in .the' event of irregular or mw action; by the

erely because statutory remedy is given. them. StTmwENS,

Qomlwnons 596 (Horn bouk ‘Saeries 24 ed.,. 1949) On- the other hand,:in com-

- menting on Section 4138, Professor Ballantine k the position that:the yemedy

- given by the statuts should be made excluaivo thus precluding minority. stock-

holders: from  blocking necessary changes and hampering businiess. Bananﬂne,

?suéeagm‘i )of Policy in Drafting a Modern Corporation Law, 19 CaLir. L. REv. 465.
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By virtue of Section 2201 minority shareholders are presently given
adequate notice of a sale of corporate assets which receives the requisite
shareholder approval through a vote at a shareholders’ meeting. They
are not given such notice when a sale of assets is approved by the
written consent of the majority. If notice to all shareholders in this
situation is thought desirable it could be provided by adding a new
Section 8901.1 to the Corporations Code, to read: '

3901.1. 1If a transfer or disposition of corporate assets author-
ized by paragraph (b) of Section 3901 is to be approved by the
written consent of shareholders, the corporation shall majl to each
shareholder at his address appearing on the books of the corpora-
tion, or given by him to the eorporation for the purpose of notice,

_or if no such address gppears or is given, at the place where the
~ principal office of the corporation is located, a statement of the
‘pringipal terms of the transaction and the nature and amount of

. the consideration. -

Buch a'provision ecould be made directory rather than mandatory by
adding the following sentence theteto: ;

- .. However, fmime to give such notice does not, invalidate the frans-
" fer or disposition, ' '

. Giying all shareholders notice of a proposed sale of corporate assets
would, of eourse, provide a megsure o . Brotection to, those: who are
opposed to such action. They can attempt to enlist sufficient sharéholder
support:to défdat the propoued sile or,'if ‘they be §6 advised, bring
& legal ‘action to 'prevent it. But in many cases’ these efforts will fail.
This presents the question whether a shareholder -should Have ‘some
further remedy when the corporation undertakes drastic action from
which he dissents. If this question is answered in the affirmative, such
a remedy could be provided by giving the dissenter a right to require
the corporation to purchase his shares at their fair value. This could
be done by enacting a new Section 4300.1 of the Corporations Code,
to read:

4300.1. In the event that a corporation has sold, leased, con-
veyed, exchanged, transferred or otherwise disposed of all or sub-
stantially all of its property and assets pursuant to Seetion 3901
of this code, any holder of voting or nonvoting shares who has
not by vote or written consent approved the principal terms of
the transaction and the nature and amount of the consideration
may, by complying with this article, require the corporation of
which he is a shareholder to purchase his dissenting shares and
to pay him their fair market value. The market value shall be
determined as of the day before the action of the shareholders
approving the transaction was taken or completed, excluding any
appreciation or depreciation in consequence of the proposed trans-
action.

Legislation To Provide Adequate Notice to Assenting Shareholders

It is pointed out above that while Sections 2201 and 3901 appear to
provide notice to those shareholders who assent to a sale of all or sub-
stantially all of a corporation’s assets, such shareholders may not in fact
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receive adequate notice when the sale is approved by persons holding
their proxies, particularly when the proxy holder gives written consent
to the transaction. The problem of assuring adequate notice to ‘‘assent-
ing’’ shareholders in this situation could be met by enacting a new
Section 2225.5 of the Corporations Code, to read:

22255. If a proxy is solicited with the intention that the

holder thereof will give approval by vote or written consent to

~ a transfer or disposition authorized by paragraph (b) of Section

3901 of this code, the person soliciting the proxy shall give the

person from whom it is solicited written notice of such intention,

which shall disclose the principal terms of the transaction and the
nature and amount of the cobsideration. '

It a person holding a proxy not so solicited intends to give
approval by vote or written consent to such a transfer or disposi-
tion he shall, before giving such approval, mail to the pérson from
whom the proxy was obtained at his addrésd appesriiig on the

- boaks of the corporation, or given by him ta the corporation for the
purpose of notice, or if no sueh address appears or is-given, at;the
place where the principal office of the corporation is lom, a
written notice 'of such inténtion, which shall distltge. the prineipal
terms and the nature and amount of the consideration. '

Such a 'provision could be made directory rather than mandatory by
adding the following sentdfige thergto: ° =~ 7

. Failure to give either of the motiges required: herein or the

- giving of .a defeetive notice dees ot of itself invalidate the transfer
-or dispoesition. . ; - S o

!
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