
STATE OF CALIFORNIA 

REPORT OF THE 

CALIFORNIA LAW 
REVISION COMMISSION 

To the Governor and the Legislature of the State of 

California at the Legislative Session of 1956 

March 1, 1956 





LETTER OF TRANSMITTAL 

To HIS EXCELLENCY GOODWIN J. KNIGHT 
Governor of California 
and to the Members of the Legislature 

The California Law Revision Commission, created in 1953 to examine 
the common law and statutes of the State and to recommend such 
changes in the law as it deems necessary to modify or eliminate anti
quated and inequitable rules of law and to bring the law of this State 
into harmony with modern conditions (Government Code, Sections 
10300 to 10340), herewith submits this report of its transactions during 
the year 1955. 

THOMAS E. STANTON, JR., Chairman 
JOHN D. BABBAGE, Vice Chairman 
JESS R. DORSEY, Member of the Senate 
CLARK L. BRADLEY, Member of the Assembly 
JOSEPH A. BALL 
BERT W. LEVIT 
STANFORD C. SHAW 

JOHN HAROLD SWAN 
SAMUEL D. THURMAN 
RALPH N. KLEPS, Legislative Counsel, ex officio 

JOHN R. McDONOUGH, JR. 

Executive Secretary 

March 1, 1956 

( 3 ) 





TABLE OF CONTENTS 
Page 

I. Function of Commission ________________________________ 7 

II. Personnel of Commission _______________________________ 8 

III. Summary of Work of Commission_______________________ 9 

IV. 1955 Legislative Program of Commission _________________ 10 
A. Topics Selected for Study ___________________________ 10 
B. Partial Revision of Education Code ___________________ 10 
C. Revision of Probate Code Sections 640 to 646 ___________ 10 

V. Calendar of Topics Selected for Study ____________________ 12 
A. Studies in Progress _________________________________ 12 

1. Studies pursuant to Resolution Chapter 207, Statutes 
of 1955 _______________________________________ 12 

2. Revision of Fish and Game Code pursuant to Resolu-
tion Chapter 204, Statutes of 1955 ________________ 13 

B. Topics Intended for Future Consideration _____________ 14 

VI. Report on Study of Inheritance and Gift Tax Laws________ 15 

VII. Report on Statutes Repealed by Implication or Held 
Unconstitutional _____________________________________ 17 

VIII. Recommendation ______________________________________ 18 

APPENDICES 

A. Topics Intended for Future Consideration___________________ 19 

B. A Comparative Survey of the California Inheritance and Gift 
Tax Laws and the Federal Estate and Gift Tax Laws __________ 37 

( 5 ) 





REPORT OF THE CALIFORNIA LAW REVISION 
COMMISSION FOR THE YEAR 1955 

I. FUNCTION OF COMMISSION 
The California Law Revision Commission was created by Chapter 

1445 of the Statutes of 1953. The commission consists of one Member 
of the Senate, one Member of the Assembly, seven members appointed 
by the Governor with the advice and consent of the Senate, and the 
Legislative Counsel who is an ex officio, nonvoting member. 

The principal duties of the Law Revision Commission are set forth 
in Section 10330 of the Government Code which provides that the com
mission shall, within the limitations imposed by Section 10335 of the 
Government Code: 

(a) Examine the common law and statutes of the State and judicial decisions for 
the purpose of discovering defects and anachronisms in the law and recom
mending needed reforms. 

(b) Receive and consider proposed changes in the law recommended by the 
American Law Institute, the National Conference of Commissioners on Uni
form State Laws, any bar association or other learned bodies. 

(c) Receive and consider suggestions from judges, justices, public officials, law· 
yers, and the public generally as to defects and anachronisms in the law. 

(d) Recommend, from time to time, such changes in the law as it deems neces·· 
sary to modify or eliminate antiquated and inequitable rules of law, and to 
bring the law of this State into harmony with modern conditions.' 

The commission's program is fixed in accordance with Section 10335 
of the Government Code which provides: 

The commission shall file a report at each regular session of the Legislature 
which shall contain a calendar of topics selected by it for study, including a 
list of the studies in progress and a list of topics intended for future considera
tion. After the filing of its first report the commission shall confine its studies 
to those topics set forth in the calendar contained in its last preceding report 
which are thereafter approved for its study by concurrent resolution of the 
Legislature. The commission shall also study any topic which the Legislature, 
by concurrent resolution, refers to it for such study. 

1 The commission is also directed to recommend the express repeal of all statutes 
repealed by implication, or held unconstitutional by the Supreme Court of the 
State or the Supreme Court of the United States. CAL. GOVT. CODE Section 10331. 
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II. PERSONNEL OF COMMISSION 

Hon. Jess R. Dorsey of Bakersfield, Member of the Senate for the 
Thirty-fourth Senatorial District, was reappointed as the Senate mem
ber of the commission. 

The term of Hon. Stanford C. Shaw of Ontario, Member of the 
Assembly for the Seventy-second Assembly District, expired at the end 
of his term of office in the Assembly on December 31, 1954 and Hon. 
Clark L. Bradley of San Jose, Member of the Assembly for the Twenty
eighth Assembly District, was appointed to that position. Mr. Shaw 
was subsequently appointed to the commission by Governor Knight in 
January 1955 and was reappointed by the Governor in November 1955 
upon the expiration of that term. 

Hon. Richard C. Fildew resigned from the commission in April 1955 
upon his appointment as Judge of the Municipal Court in Pasadena and 
t~e Governor appointed Mr. Joseph A. Ball of Long Beach in his place. 
Mr. Ball was reappointed to the commission in November 1955 at the 
end of his first term of office. 

Mr. John D. Babbage of Riverside was reappointed to the commission 
by the Governor in November 1955 upon the expiration of his first term 
of office. 

As of the date of this report the membership of the Law Revision 
Commission is: 

Thomas E. Stanton, Jr. ____ San Francisco 
John D. Babbage ______________ Riverside 
Hon .• Tess R. Dorsey __ . ________ Bakersfield 
Hon. Clark L. Bradley __________ San Jose 
Joseph A. BaIL _____________ Long Beach 
Bert W. LeviL ___________ San Francisco 
Stanford C. Shaw _______________ Ontario 
John Harold Swan __________ Sacramento 
Samuel D. Thurman ___________ Stanford 
Ralph N. Kleps _____________ Sacramento 

Chairman 
Vice Chairman 
Senate Member 
Assembly Member 
Member 
Member 
Member 
Member 
Member 
ex officio member 

Term elDpirell 
October 1, 1957 
October 1, 1959 

• 
• 

October 1, 1959 
October 1, 1957 
October 1, 1959 
October 1, 1957 
October 1, 1955 

•• 
The Law Revision Commission held its second election of officers in 

November 1955. Mr. Thomas E. Stanton, Jr. was re-elected chairman 
and Mr. John D. Babbage was re-elected vice chairman. 

Shortly after its organization in 1954 the commission selected Stanford 
Law School as its headquarters and Professor John R. McDonough, Jr. 
of the law school faculty to serve as its executive secretary on a half
time basis. This arrangement, which makes available to the commis
sion without cost a suite of offices in the Stanford Law School, the law 
library and other research facilities of the school, and the counsel of 
its faculty has worked well and is being continued. On February 1, 
1955, Mrs. Virginia B. Nordby was appointed assistant executive sec
retary of the commission. 

• The legislative members of the commission serve at the pleasure of the appointing 
power . 

•• The Legislative Counsel is an ex officio nonvoting member of the Law Revision 
Commission. 
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III. SUMMARY OF WORK OF COMMISSION 
During 1955 the Law Revision Commission was engaged in foUl' 

tasks: 
(1) Presentation of its 1955 legislative program to the Legislature; 2 

(2) Work on the several assignments given to the commission by 
the 1955 Session of the Legislature to be completed for presentation to 
the 1956 and 1957 Sessions; 3 

(3) Preparation of a calendar of topics selected for study to be sub
mitted to the Legislature for its approval at the 1956 Session, pursuant 
to Section 10335 of the Government .Code ; 4 and 

(4) A st1l,dy, made pursuant to Section 10331 of the Government 
Code, to determine whether any statutes of the State have been held 
by the Supreme Court of the United States or by the Supreme Court 
of California to be unconstitutional or to have been impliedly repealed./; 

The commission has developed effective procedures for performing 
the various assignments given to it by the Legislature. Most of the 
research studies which the commission determines are necessary will 
be done by experts in the fields of law involved, retained as research 
consultants to the commission. This is the procedure followed by the 
New York Law Revision Commission. It should prove economical 
because expert research consultants do not have to acquire the con
siderable background necessary to understand the specific problems 
under study. The commission has retained several research consultants 
on studies which it is currently making and its experience to date with 
this procedure has been satisfactory. 

The commission assigns each of its studies to a committee of its mem
bers. The committee meets with the research consultant at the outset 
to discuss the problem with him. The consultant then makes a study 
and prepares a report. The report is considered by the committee and 
then by the commission as a whole which determines what report and 
recommendation it will make to the Legislature. In the case of each 
study which it makes the commission's report to the Legislature will 
include (1) its own official report and recommendation and a draft of 
any legislation necessary to effectuate its recommendation and (2) the 
research consultant's report which the commission considered in reach
ing its conclusions. 

The commission met four times in 1955: on March 18 and 19 in 
Sacramento; on June 25 in Los Angeles; on September 16 and 17 in 
San Francisco; and on November 11 and 12 in Los Angeles. In addi
tion, various committees of the commission met on several occasions 
during the year. 
- bee lc'art IV of this report, p. 10 infra. 
"See Part V A and Part VI of this report, Pl'. 12, 15 infra . 
• See Part V B of this report, p. 14 infra . 
• See Part VII of this report, p. 17 infra. 
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IV. 1955 LEGISLATIVE PROGRAM OF COMMISSION 
A. TOPICS SELECTED FOR STUDY 

Pursuant to Section 10335 of the Government Code, the Law Re
vision Commission included in its 1955 report to the Legislature a list 
of 23 topics which it had selected for study. Hon. Jess R. Dorsey, the 
Senate member of the commission, and Hon. Clark L. Bradley, the 
Assembly member of the commission, introduced a concurrent resolu
tion authorizing the commission to study these topics. The Legislature 
approved 16 of the topics for study by the commission.6 These topics 
are included in the list of studies in progress contained in this report.7 

B. PARTIAL REVISION OF EDUCATION CODE 

The commission was directed by Chapter 1682 of the Statutes of 1953 
to undertake a revision of the Education Code. This work was begun 
immediately after the commission was organized in June 1954. By 
January 1955 the commission had prepared two Education Code re
vision bills which were introduced by Senator Dorsey and Assemblyman 
Bradley. One bill revised the parts of the code which concern the com
position of school district governing boards and the election, appoint
ment, and recall of governing board members. The other revised certain 
other sections of the code by repealing obsolete sections, clarifying 
ambiguous sections, and resolving conflicts between sections of the code. 
Both bills were passed by the Legislature after some amendments, pri
marily of a technical nature, and were signed by the Governor, becom
ing, respectively, Chapters 799 and 877 of the Statutes of 1955. The 
Legislature made a limited appropriation for the Education Code 
assignment for Fiscal Year 1954-55 and these revisions were accom
plished pursuant to that appropriation. For the commission's con
clusions concerning future work on revision of the Education Code see 
its 1955 report to the Legislature at pages 12 to 14. 

C. REVISION OF PROBATE CODE SECTIONS 640 TO 646 

The commission was directed by Resolution Chapter 22, adopted in 
1954 at the First Extraordinary Session of the Legislature, to make a 
study of Sections 640 to 646 of the Probate Code, which provide for 
summary distribution of estates not exceeding $2,500 in value, and to 
prepare a draft of a revision of these sections bringing them into ac
cord with the Inheritance Tax Law exemptions and the homestead pro
visions of the Civil Code. The commission presented a report to the 
1955 Session of the Legislature recommending: (1) that the maximum 
value of an estate to be set aside under Sections 640 to 646 of the 
Probate Code be increased from $2,500 to $5,000; (2) that the "other 
estate" disqualification of survivors be increased from $5,000 to 
• Cal. Stat. 1955, res. c. 207. 
7 See Part V A of this report, p. 12 infra. 
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REPORT OF LAW REVISION COMMISSION 11 

$12,500; and (3) that certain other amendments be made to Probate 
Code Sections 640 to 646 to make the law clearer and more equitable. 
Senator Dorsey and Assemblyman Bradley introduced a bill which 
embodied these recommendations. The bill was amended in the Assem
bly to eliminate the proposed increase in the maximum size of estates 
to be set aside and to make certain technical changes; as thus amended, 
it was passed by the Legislature and signed by the Governor, becoming 
Chapter 1183 of the Statutes of 1955. 



v. CALENDAR OF TOPICS SELECTED FOR STUDY 
A. STUDIES IN PROGRESS 

1. Studies pursuant to Resolution Chapter 207, Statutes of 1955 
The following topics, recommended by the Law Revision Commission 

and approved by the 1955 Session of the I~egislature, are now being 
studied by the commission. (A description of each of these topics is 
contained in the 1955 report of the commission to the Legislature.) 

1. Whether the sections of the Civil Code prohibiting the suspension 
of the absolute power of alienation should be repealed.8 

2. Whether the courts of this State should be required or authorized 
to take judicial notice of the law of foreign countries.9 

3. Whether the Dead Man Statute should be repealed or, if not, 
whether the rule with respect to waiver of the statute by the 
taking of a deposition should be clarified.10 

4. Whether California should continue to follow the rule that sur
vival of actions arising outside California is governed by Cali
fornia law.ll 

5. Whether Section 201.5 of the Probate Code should be revised 
[treatment of separate property brought into California] .12 

6. Whether Section 660 of the Code of Civil Procedure should be 
amended to specify the effective date of an order granting a new 
triaP3 

7. Whether, when the defendant moves for a change of place of trial 
of an action, the plaintiff should in all cases be permitted to oppose 
the motion on the ground of the convenience of witnesses.14 

8. Whether the law with respect to the "for and against" testimonial 
privilege of husband and wife should be revised in certain re
spects.15 

9. Revision of Sections 1377 and 1378 of the Penal Code to eliminate 
certain obsolete language therein [compromise of misdemeanor 
charge].16 

10. Resolution of conflict between Penal Code Section 19a, limiting 
commitment to a county jail to one year in misdemeanor cases, 
and other provisions of the Penal Code and other codes providing 
for longer county jail sentences in misdemeanor cases.17 

11. Whether Sections 2201 and 3901 of the Corporations Code should 
be made uniform with respect to notice to stockholders relating 
to sale of all or substantially all of the assets of a corporation.18 

8 See REPORT OF CALIFORNIA LAW REVISION COMMISSION 18 (1955). 
• ld. at 19. 
'.ld. at 20. 
11 ld. at 21. 
12 ld. at 22. 
1. Ibid. 
told. at 23. 
us ld. at 24. 
'.ld. at 26. 
iT ld. at 27. 
18 Ibid. 
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REPORT OF LAW REVISION COMMISSION 13 

12. Whether the jury should be authorized to take a written copy of 
the jury instructions into the jury room in civil as well as criminal 
cases. 19 

13. Whether Sections 389 and 442 of the Code of Civil Procedure, 
relating to bringing additional parties into a civil action by cross
complaint, should be revised.20 

14. Whether a statute should be enacted to make it unnecessary to 
appoint an administrator in a quiet title action involving prop
erty to which some claim was made by a person since deceased.21 

15. Whether, when the defendant in a divorce or annulment action 
has defaulted, the court should be authorized to include an award 
of attorney's fees and costs in a decree of annulment or an inter
locutory or final decree of divorce without requiring that an order 
to show cause or notice of motion be served on the defendant.22 

16. Whether there is need for clarification of the law respecting the 
duties of city and county legislative bodies in connection with 
planning procedures and the enactment of zoning ordinances when 
there is no planning commission.23 

The commission will submit a report on each of these topics to the 
1957 Session of the Legislature. 

2. Revision of Fish and Game Code pursuant to Resolution Chapter 204, 
Statutes of 1955 

Resolution Chapter 204 of the Statutes of 1955, which was sponsored 
by Honorable Pauline Davis, Member of the Assembly for the Second 
Assembly District, directs the Law Revision Commission to undertake 
a study of the Fish and Game Code and to prepare a proposed revision 
of such code which would eliminate obsolete, superseded, ambiguous, 
anachronistic, and defective provisions thereof. 

A preliminary study of this assignment revealed that it will involve 
a substantial revision of the Fish and Game Code. Accordingly, the 
commission has arranged to have the Legislative Counsel prepare a 
draft of a revised code for the commission's consideration. The com
mission has also discussed revision of the code with representatives of 
the Fish and Game Commission and the Department of Fish and Game 
and has been assured of their cooperation. In addition, the commission 
has sent approximately 900 letters to interested persons and groups 
throughout the State calling attention to its assignment to revise the 
code and soliciting suggestions for such revision. 

Copies of the draft code will be distributed to interested persons 
throughout the State with a request that they study it and send their 
comments to the commission. The commission will then decide, on the 
basis of consideration of the draft code and the comments of interested 
persons and groups, what revisions of the code should be recommended. 

The commission will submit a report and a draft of a revised Fish 
and Game Code to the 1957 Session of the Legislature. 
,. ld. at 28. 
lIO ld. at 29. 
21 ld. at 30. 
22 ld. at 31. 
28 ld. at 32. 
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B. TOPICS INTENDED FOR FUTURE CONSIDERATION 

Section 10335 of the Government Code provides: 
The commission shall file a report at each regular session of the Legislature 

which shall contain a calendar of topics selected by it for study, including a 
list of the studies in progress and a list of topics intended for future considera
tion. After the filing of its first report the commission shall confine its studies 
to those topics set forth in the calendar contained in its last preceding report 
which are thereafter approved for its study by concurrent resolution of the 
Legislature. The commission shall also study any topic which the Legislature, 
by concurrent resolution, refers to it for such study. 

Pursuant to this section the commission reported a list of topics 
which it had selected for study to the 1955 Session of the Legislature; 
16 of these topics were approved and studies of them are in progress. 
In addition, the Legislature referred the Fish and Game Code study 
and a study of the Inheritance and Gift Tax Laws to the commission. 
The commission's report on its study of the Inheritance and Gift Tax 
Laws is submitted herein. The commission expects to complete the bulk 
of its work on the remaining studies by JUly 1, 1956, and to make 
reports and recommendations on them to the 1957 Session of the Legis
lature. It is, therefore, including in this report a list of 15 new topics 
selected by it for study during Fiscal Year 1956-57. These topics are 
set forth in Appendix A of this report. 

The topics which the commission has selected are based in part on 
suggestions received from judges, district attorneys, county counsels, 
bar associations, practicing attorneys, law professors and others 
throughout the State. The commission has also studied recent California 
court decisions, law reviews published by California law schools, and 
other pertinent source materials. From these sources the commission 
has selected subjects meriting study at this time. The legislative mem
bers of the commission will introduce at the 1956 Session of the Legis
lature a concurrent resolution authorizing the commission to study 
these topics. 



VI. REPORT ON STUDY OF INHERITANCE 
AND GIFT TAX LAWS 

By Resolution Chapter 205 of the Statutes of 1955 the California 
Law Revision Commission was directed and authorized "to study and 
analyze the provisions of the inheritance and gift tax laws and the 
federal estate and gift tax laws, and on the basis thereof to determine 
what might be done in order to bring the California laws into closer 
accord with the federal." The commission was directed to submit a 
report on the subject of its study, analysis and determination, together 
with a draft of any proposed legislation in the matter, not later than 
the 10th legislative day of the 1956 Session. 

As directed by Resolution Chapter 205, in making its study, analysis 
and determination the commission consulted with the Inheritance and 
Gift Tax Division of the State Controller's Office, with representatives 
of the State Bar of California and with several attorneys engaged in 
private practice who were interested in and informed on the subject 
of the study. It then engaged Mr. James B. Frankel of the San Fran
cisco Bar to make a study and report covering: (1) the points wherein 
the California inheritance and gift tax laws differ from the federal 
estate and gift tax laws; and (2) the feasibility of achieving conformity 
between the two sets of laws. Mr. Frankel's study is printed as Ap
pendix B to this report. 

On the basis of these consultations, consideration of the research 
consultant's study and its own deliberations, the commission has de
termined as follows: 

1. There are major and irreconcilable differences between the Cali
fornia inheritance tax law and the federal estate tax law, both as to 
the substance of the taxes and the procedure for determining and col
lecting them. The federal estate tax is on the act of giving, falls on 
the estate as a unit in the first instance, is based on the total value of 
the estate, and is self assessed and reported in much the same manner 
as the federal income tax. The California inheritance tax, on the other 
hand, is on the receipt of property from the decedent, falls on the 
beneficiary, is based not only on what he receives but also upon his 
relationship to the decedent, and is assessed by the State Controller 
and collected in the course of probate of the decedent's estate. These 
basic differences are reflected in rates, in exemptions, and in other 
characteristics and incidents of the respective taxes. 

The California gift tax and the federal gift tax are closely related 
to their respective death taxes. Thus, there are many of the same 
major and irreconcilable differences between them as exist between 
the California inheritance tax and the federal estate tax. 

These major differences between the respective death and gift taxes 
make it impracticable to achieve any substantial degree of conformity 
between California and federal law, save through the adoption of an 
estate tax and related gift tax by California, both modeled closely on, 
if not identical to, their federal counterparts. 

2. Any study to determine the desirability of the adoption by this 
State of an estate tax and related gift tax modeled on the federal 
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16 REPORT OF LAW REVISION COMMISSION 

taxes, for the purpose of achieving conformity between the death and 
gift tax laws of the two jurisdictions, should only be made after the 
Legislature has determined, as a matter of policy, that it desires to 
consider the abandonment of the inheritance tax concept and the adop
tion of the estate tax concept. 

3. Although substantial conformity between the existing California 
inheritance and gift tax laws and the federal estate and gift tax laws can
not be achieved, it would be possible to achieve conformity as to a num
ber of matters of detail wherein the laws now differ and which are not 
related to their basic differences. As is shown in the research consult
ant's study, some of these relate to the taxability of certain types of 
transfers,24 deductions, exemptions and credits,25 valuation,26 and tax
ing procedure.27 

4. While the commission could study each of these points of differ
ence and draft proposed legislation which would bring the California 
laws into closer conformity with the federal laws, it questions whether 
such legislation would serve any real purpose, so long as the basic 
differences between the California laws and the federal laws continue 
to exist. It believes that so long as California continues to adhere to 
the inheritance tax as distinguished from the estate tax, the objective 
should be to eliminate inequities, inefficiencies and loopholes in the 
existing inheritance tax system, and that conformity with the federal 
law should be sought only when such conformity will achieve this basic 
objective. 

5. There may be a question, however, as to whether the commission 
is the most .appropriate agency to make the type of study suggested 
in paragraph 4. The Inheritance and Gift Tax Laws are administered 
by the Inheritance and Gift Tax Division of the State Controller's 
Office, which is in day-to-day contact with the problems arising under 
them. The commission's prototype, the New York Law Revision Com
mission, has consistently followed the policy that "Proposals relating 
solely or primarily to matters within the special fields of other existing 
departments and agencies of the government [are] referred to such 
bodies. ' , 28 

In view of the foregoing determinations, the commission in complet
ing its assignment has concluded that it should not submit any pro
posed legislation pursuant to Resolution Chapter 205. If, after con
sideration of the matters set forth above, the Legislature determines 
either (a) that, as a matter of policy, it desires to consider the aban
donment of the inheritance tax concept and the adoption of the estate 
tax concept, or (b) that it desires to retain the inheritance tax concept 
but to achieve conformity with the federal law as to matters of detail 
which are not related to the basic differences between the two tax concepts, 
or (c) that it desires to achieve conformity with the federal law only 
where necessary to eliminate any inequities, inefficiencies or loopholes 
in the existing inheritance and gift tax laws, the commission is pre
pared to undertake such further study in this field as the Legislature 
may direct by concurrent resolution . 
.. See pp. 41-47 (estate) and pp. 56-57 (gift) infra. 
25 See pp. 48-50 (estate) and pp. 57-58 (gift) infra . 
.. See p. 51 (estate) and p. 58 (gift) infra. 
'" See p. 52 (estate) and p. 59 (gift) infra . 
.. REPORT, RECOMMENDATIONS AND STUDIES OF NEW YORK LAW REVISION COMMISSION 8 

(1952). 



VII. REPORT ON STATUTES REPEALED BY IMPLICATION 
OR HELD UNCONSTITUTIONAL 

Section 10331 of the Government Code provides: 
The commission shall recommend the express repeal of all statutes repealed 

by implication, or held unconstitutional by the Supreme Court of the State or 
the Supreme Court of the United States. 

In 1955 the commission reported that it had examined the cases 
decided by the Supreme Court of the State and the Supreme Court of 
the United States sinc~ January 1, 1953, the date of the most recent 
report of the Legislative Counsel which included a report of statutes 
held unconstitutional or repealed by implication, and that it had found 
two decisions of the Supreme Court of California holding statutes of 
the State unconstitutional: 

(1) In State Board of Dry Cleaners v. Tkrift-D-Lux Cleaners, Inc., 
40 Cal. 2d436, 254 P.2d 29 (1953) the court in a four to three deci
sion held unconstitutional, under the due process clauses of the C()Jl
stitutions of the United States and of the State of California, the mini
mum price provisions of the Dry Cleaners' Act of 1945 (Business and 
Professions Codt' Sections 9560 to 9567 and 9591). 

(2) In People v. Building Maintenance Contractors' Assn., 41 Cal. 
2d 719, 264 P.2d 31 (1953) the court unanimously held unconstitu
tional for vagueness Section 16723 of the Business and Professions 
Code. Section 16723 is a part of the Cartwright Act Antitrust Law 
which prohibits certain trusts defined therein. Section 16723 provides 
that the prohibition does not apply to a trust "the object and purpose 
of which are to conduct operations at a reasonable profit or to mark~t 
at a reasonable profit those products which cannot otherwise be so mar
keted. " The court held that this section is not sufficiently clear to be 
given effect. 

The commission has examined the cases decided by the Supreme 
Court of the State and the Supreme Court of the United States since 
its 1955 report was prepared. No decision of either court holding any 
statute of the State either unconstitutional or repealed by implication 
has been found. 

2-30383 
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VIII. RECOMMENDATION 
The Law Revision Commission respectfully recommends that the 

Legislature authorize it to study the topics listed in Appendix A to 
this report. 

Respectfully submitted, 

THOMAS E. STANTON, JR., Ohairman 
JOHN D. BABBAGE, Vice Ohairman 
JESS R. DORSEY, Member of the Senate 
CLARK L. BRADLEY, Member of the Assembly 
JOSEPH A. BALL 
BERT W. LEVIT 
STANFORD C. SHAW 
JOHN HAROLD SWAN 
SAMUEL D. THURMAN 
RALPH N. KLEPs, Legislative Oounsel, ex officio 

JOHN R. McDoNOUGH, JR. 
Executive Secretary 
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APPENDIX A 

TOPICS INTENDED FOR FUTURE CONSIDERATION 
Topic No.1: 

A study to determine whether the Penal Code and the Vehicle Code should 
be revised to eliminate certain overlapping provisions relating to the unlaw
ful taking of a motor vehicle and the driving of a motor vehicle while intoxi
cated. 

There are provisions in both the Penal Code and the Vehicle Code 
which deal with the unlawful taking of a motor vehicle and the driving 
of a motor vehicle while intoxicated. This duplication appears to be un
necessary and, in addition, creates some confusion. l 

Unlawful Taking of a Motor Vehicle. Vehicle Code Section 503 
provides that a person who drives or takes a vehicle without the con
sent of the owner and with intent to either permanently or temporarily 
deprive the owner of his title to or possession of the vehicle, whether 
with or without intent to steal the same, is guilty of a felony. Penal 
Code Section-499(b) provides that a person who takes a vehicle with
out the consent of the owner for the purpose of temporarily using or 
operating the same is guilty of a misdemeanor~ 

Insofar as taking an automobile without the owner's consent with 
the intent to permanently deprive him of his property is concerned, 
Vehicle Code Section 503 appears to duplicate Penal Code Section 
487, which makes such a taking grand theft.2 Vehicle Code Section 
503 also appears to duplicate Penal Code Section 499(b) with regard 
to the offense of taking an automobile without the owner's consent 
with the intent to temporarily deprive him of his pJ:operty. The courts 
have apparently drawn a theoretical distinction between the latter 
two sections based on whether the defendant intended to temporarily 
deprive the owner of title or possession of the vehicle or whether he 
merely intended to temporarily use Or operate it.s This theoretical dis-
1 The later-enacted provisions of the Vehicle Code did not repeal the Penal Code pro-

visions by Implication. VehiCle Code Section 803(c) provides that the code does 
not repeal any existing statute or part thereof except as expressly provided in 
Section 802. None of the Penal Code sections discussed herein are listed In Sec
tion 802. 

I See, generally, People v. Kehoe, 33 Cal. 2d 711, 204 P. 2d 321 (1949) ; In re Connell, 
68 Cal. App. lid 360~ 166 P. 2d 483 (1946) ; People v. Je1fries, 47 Cal. App. 2d 801, 
119 P. 2d 190 (1941}. 

It has been held, however, that the unauthorized driving of an automobile with 
intent to permanently deprive the owner of possession is a separate otfense under 
Vehicle Code Section 503 and Is not duplicated by Penal Code Section 487. People 
v. Cuevas, 18 Cal. App. 2d 151, 63 P. 2d 311 (1936). 

"See, generally, People v. Haydon, 106 Cal. App. 2d 105, 234 P. 2d 720 (1951) ; People 
v. Ragone, 84 Cal. App. 2d 476, 191 P. 2d 126 (1948); People v. Gherna, 80 Cal. 
App. 2d 619, 182 P. 2d 331 (1947); People v. Orona, 72 Cal. App. 2d 478, 164 P. 2d 
769. (1946) ; People v. Bailey, 72 Cal. App. 2d Supp. 880 (1946); People v. Gibson, 
63 Cal. App. 2d 632, 146 P. 2d 971 (1944); People v. Zervas, 61 Cal. App. 2d 381, 
142 P. 2d 946 (1943); People v. Neal,40 Cal. App. 2d 116, 104 P. 2d 666 (1940). 

(19 ) 
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tinction has led to certain problems of pleading 4 and proof II and seems 
to be a tenuous basis for distinguishing between a misdemeanor and a 
felony. 

Driving a Motor Vehicle While Intoxicated. Penal Code Section 
367 d and Vehicle Code Section 502 both make it a misdemeanor to 
drive any motor vehicle while intoxicated. Penal Code Section 367 e 
and Vehicle Code Section 501 both make it a felony to cause bodily in
jury while driving under the influence of intoxicating liquor. There 
appears to be unnecessary duplication among these statutory pro
visions. Moreover, some problems appear to be created by the fact 
that the overlapping sections are not identical. With regard to Penal 
Code Section 367 d and Vehicle Code Section 502 two material differ
ences appear. First, Vehicle Code Section 502 relates to driving on a 
"highway," while Penal Code Section 367d relates to driving in gen~ 
eral, thereby presumably relating not only to driving on public high
ways but also to driving on private grounds.o Second, violation of 
Section 367d is punishable by fine or imprisonment only,T whereas vio
lation of Section 502 is punishable by fine and imprisonment and, in 
addition, possible suspension of driver's license. Whether the differ
ences between these two sections cause difficulty does not appear fl'om 
the reported cases.8 

There is also a difference between Penal Code Section 367e and 
Vehicle Code Section 501. Both sections relate to the offense of injur
ing a person while driving under the influence of alcohol. Section 367e 
requires that the injury be the consequence of an act or neglect of .a 
legal duty done "by reason of such intoxication"; in other words, ther~ 
must be some causal connection between intoxication and injl;lry. Sec
tion 501, however, requires that the injury be the proximate cons~
quence of an unlawful act or neglect of a legal duty, and does not 
demand a causal relation between the state of intoxication and the com
mission of the unlawful act or omission. 

The District Court of Appeal said in a recent case: 
So closely allied are the offenses defined in * * * [these] sections that it 

would have been logical for the legislature to make driving while intoxicated 
a single offense, punishable as a misdemeanor in the circulll8tanees &peel. 
fied in Sections 367e and 502, and as a felony under the conditions stated 
in Section 501! 

• Where there is an attempt to charge an otfense under Section 499 (b), It i8 Insuftl
cient that the complaint charge an intent to use temporarily in the lauuatre of 
that section. In addition, the pleader must Bltprell8ly negate any otfellll6 under 
Section 503 by alleging the lack of intent to deprive the OWl)er of pollll8Aion. 
People v. Bailey, 72 Cal. App. 2d SuPP. 880· (1946) ; Comment, 18 So. CALw. L. 
RllIv. 446 (1946). 

• See cases cited in note 3 supra. 
• People v. Lewis, 4 Cal. App. 2d Supp. 775 (934) . 
• CAL. PEN. CODE 19. 
S Apparently the only reported case to involve a prosecution under Penal Code S~D 

367d was People v. Lewis, see note /I supra. Only one case has been found In which 
the relationship of Section 367d and Section 503 of the present Vehicle Code is dis
cussed. People v. Gossman, 95 Cal. App. 2d 293, £12 P. lid 585 (1949). In that ease 
defendant was charged with violation of Vehicle Code Section 601, but convicted of 
violation of Section 602. The court affirmed the conviction OIJ the ground that 
Section 502 is a lesser otfense included in Section 501, and in dicta mentioned the 
existing duplication between Penal Code Section 367d and Vehicle Code Section 
502. Apparently ignoring the language of Vehicle Code Section 803(c), the court 
stated that Section 367d is limited by Section 502. 

ePeople v. Gossman, 95 Cal. App. 2d 293, 296, 212 P. 2d 585, 587 (1949). 
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Topic No.2: 
A study to determine whether the procedures for appointing guardians for 
nonresident Incompetents and nonresident minors should be clarified. 

The provisions of Division 4 of the Probate Code are unclear as to 
the procedures to be followed in appointing guardians for nonresident 
incompetents and nonresident minors. 

With regard to nonresident incompetents there are two sets of pro
visions in Division 4 of the Probate Code which may be in conflict as 
to the procedure to be followed in appointing a guardian. Chapter IV 
covers the appointment of guardians for incompetents generally; its 
provisions are not specifically limited to resident incompetents and 
would appear, therefore, to apply also to nonresidents. In general, 
they require service at least five days before the date of hearing upon 
the alleged incompetent and his relatives within the second degree 
residing in the State.10 The other provisions are contained in Chapter 
:X:, Nonresident Wards, and are clearly applicable only to nonresident 
incompetents. These provisions require a court order directing notifica
tion of interested persons in such manner as the court deems reason
able.ll There is, therefore, at least a surface conflict between these two 
sets of provisions as to the procedure to be followed by a person seeking 
to be appointed guardian for a nonresident incompetent. 

With regard to nonresident minors, there are also two sets of pro-_ 
visions in Division 4 of the Probate Code.12 There is no conflict be
tween them as to service of process. There is, however, some ambiguity 
as to whether a nonresident minor who is 14 years or older can himself 
petition for a guardian. Under Probate Code Section 1440 it would 
seem that a nonresident, 14-year.old minor can petition for a guard
ian 13; but Section 1570, which deals specincally with nonresident 
wards, contains no provision for such a petition. 

Topic No.3: 
A study of the provisions of the Code of Civil Procedure relating to the con
firmation of partition sales and the provisions of the Probate Code relating 
to the confirmation of sales of real property of estates of deceased persons 
to determine (1) whether they should be made uniform and (2) if not, 
whether there is need for clarification as to which of them governs confirma
tion of private judicial partition sales. 

Sections 752 to 801.15 of the Code of Civil Procedure provide for 
actions for partition of property. Section 784 deals with the confirma
tion of partition sales. Probate Code Sections 784 and 785 deal with the 
confirmation of private sales of real property of estates. These sections 
differ from Code of Civil Procedure Section 784 in three important 
respects. One difference is in the percentage by which an offer made 
in court must exceed the amount of the original bid.14 Another differ
ence is that under the Probate Code the original bid must equal 90 
percent of the appraised value of the property, lIS whereas under Code 
"'GAL. PROB. CoD. Section 1461. 
u Id. Section 1570. 
HId. Sections 1440-41,1570. 
18 Id. Section 1440. 
"CAL. PROB. CODlIl Section 785. 
Ul Id. Section 784. 
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of Civil Procedure Section 784 there is no such requirement. A third 
difference is that the Probate Code contains detailed provisions re
garding real estate brokers' commissions,16 whereas the Code of Civil 
Procedure is silent on this matter. It may be that there is little reason 
for these differences. 

If it is found that some or all of these differences should be retained, 
the question of whether the Code of Civil Procedure or the Probate 
Code governs confirmation of private partition sales should be clarified. 
The Code of Civil Procedure provides that private partition sales shall 
be "conducted" in the manner required for private sales of real prop
erty of estates.17 It is not clear whether this provision makes applicable 
to such sales the provisions of the Probate Code regarding the confirma
tion of sales, or whether, on the other hand, a private partition sale 
should be confirmed in the manner provided by Section 784 of the Code 
of Civil Procedure. The latter section deals with confirmation of parti
tion sales but is ambiguous as to whether it applies to both public and 
private partition sales or only to public partition sales. The question is 
important because, as is shown above, the provisions of the Probate Code 
and the Code of Civil Procedure relating to confirmation are different; 
it will remain important if the two sets of provisions are not made 
uniform. 

Topic No.4: 
A study to determine whether the law relating to motions for new trial in 
cases where notice of entry of judgment has not been given should be 
revised. 

Code of Civil Procedure Section 659 provides that a party intending 
to move for a new trial must do so wIthin 10 days after receiving writ
ten notice of entry of judgment. If notice of entry of judgment is not 
served by the prevailing party or if the affidavit of service is not filed, 
the losing party may move for a new trial at any time, however long-it 
may be after judgment. IS Thus, the judgment in a sense never becomes 
final. Moreover, if a motion for new trial is made and granted many 
years after the date of judgment, witnesses may have died, moved, or 
forgotten in the interim. Although these disadvantages to the prevail
ing party may result from the carelessness of his attorney in failing to 
serve or file the notice of entry of judgment, they also ensue in situa
tions where notice has not been served due to the death or disability 
of counsel. It would appear, therefore, to be desirabl~ to provide a ~ut
off date for a motion for a new trial where notice of entry of judgment 
has not been served. 

Topic No.5: 
A study to determine whether the provisions of the Civil Code relating to 
rescission of contracts should be revised to provide a single procedure for 
rescinding contracts and achieving the return of the consideration given. 

Two methods for rescinding contracts are now provided by the Cali-
fornia Civil Code. One method, authorized by Sections 1688 to 1691, is 
unilateral rescission by a party to the contract on various grounds 

16 Id. Section 785. 
17 CAL. CODE CIV. !'Roc. Section 775. 
16 Smi~ v. Halstead, 88 Cal. App. 2d 638, 199 P. 2d 379 (1948). 
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specified in Section 1689. The rescinding party must act promptly upon 
discovering the facts which entitle him to rescind and must restore or 
offer to restore everything of value which he has received under the 
contract.19 The other method, authorized by Sections 3406 to 3408, pro
vides for a suit for a decree of .rescission on any of the grounds upon 
which a unilateral rescission may be had and on certain other grounds 
as well. Either procedure may be used in the great majority of cases. 

In theory, unilateral rescission does not involve a court proceeding. 
However, a law suit is often necessary in such a case because the party 
who has rescinded is unable to persuade the other party to return the 
consideration given and must resort to the courts to enforce the rescis
sion he has declared. Thus, there are in California two kinds of actions in
volving rescission: (1) an action to enforce a prior unilateral rescission; 
and (2) an action for a decree of rescission. The courts have said that the 
former is an action at law and the latter a suit in equity. Whether the 
plaintiff is bringing one or the other has been held to determine the 
jurisdiction of the trial court,20 whether a jury trial may be had,21 and 
whether defendant's property may be attached.22 Other important ques
tions presumably arise from the fact that one is labeled "legal" and 
the other "equitable "-e.g., what Statute of Limitations applies, 
whether certain equitable defenses such as laches and clean hands are 
available, and whether the court can grant equitable relief.23 . 

While these differences between the actions make it important to dis
tinguish between them, the courts have often failed to do SO.24 One 
factor which tends to blur the distinction between the actions is a line 
of early cases which held that a condition precedent to bringing an 
equitable action for a decree of rescission under Section 3406 is that 
the plaintiff first give notice of rescission and offer to restore the prop
erty he has received under the contract 25-precisely the procedure 
which must be followed in effecting a unilateral rescission. The result is 
,. CAL. CIV. CODli: Section 1691. 
20 Philpott v. Superior Court, 1 Cal. 2d 512, 36·P. 2d 635 (1934). 
21 Davis v. Security-First National Bank, 1 Cal. 2d 541, 36 P. 2d 649 (1934). 
"McCall v. Superior Court, 1 Cal. 2d 527,36 P. 2d 642 (1934). 
23 See Comment, Failure to Distinguish between A.ctions at Law Based on Prior Re

scission ana SUits in Equity to Rescind, 21 CALIF. L. REV. 130 (1933) . 
.. See, e.o-, Stone v. Superior Court, 214 Cal. 272, 4 P. 2d 777 (1931) (overruled in 

McCall v. Superior Court, 1 Cal. 2d 527, 36 P. 2d 642 (1934»; Comment, Failure 
to DlBtinguish between Actions at Law Based on Prior Rescission and Suits in 
Equity to Rescind, 21 CALIF. L. REV. 130 (1933) . 

.. See,e.g., Kelley v. Owens, 120 Cal. 502, 52 Pac. 797 (1898); Rosemead Co. v. 
Shipley Co., 207 Cal. 414, 278 Pac. 1038 (1929). Immediately after stating the 
rule, these cases go on to list certain Important exceptions to It. No offer to 
restore Is necessary where: (1) the consideration Is of no value to either party; 
(2) the plaintiff merely received the Individual note of the defendant; (3) the 
contract is absolutely void; (4) the defendant could not have been injured by a 
failure to offer restoration; (5) without fault of the plaintiff it is impossible to 
completely restore and a court of equity may adjust the rights of the parties; 
and (6) an accounting is needed to determine the rights of the parties. 

Language in Seeger v. Odell, 18 Cal. 2d 409, 417-18,115 P. 2d 977, 982 (1941), 
may Indicate that an offer to restore is not necessary under Section 3406. How
ever, the court does not discuss the prior rule and the decision may have been 
predicated on one of the exceptions to the rule. Language of the court in King v. 
Mo.rtimer, 37 Cal. 2d 430, 435, 233 P. 2d 4, 7 (1951), can be construed to mean 
that an offer of restoration Is necessary in actions under S;:~tion 3406. However, 
the opinion in that case does not clearly indicate whether the court conceived the 
action to be under Section 1691 or under Section 3406 and hence no definite con
clusions can be drawn from it. 

It has also been stated that an action under Section 3406 to have a rescission 
declared must be brought within the time that rescission ·could have been uni
laterally accomplished under Section 1691, i.e., promptly upon the discovery of 
the right of rescission. Toby v. Oregon Pac. R. R., 98 Cal. 490,33 Pac. 550 (1893). 
However, this rule appears to be no more than an application of the equitable 
doctrine of laches. 
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that the law and the cases are in confusion. It would seem to be desir
able to eliminate this confusion by providing a single procedure for 
rescission of contracts. 

Topic No.6: 
A study to determine whether the law respecting mortgages to secure future 
advances should be revised. 

There is considerable uncertainty as to the status in this State of 
mortgages to secure future advances. There is no statutory authority for 
real property mortgages covering future advances. Civil Code Sections 
2974 and 2975 deal with mortgages of personal property to secure 
future advances but leave many questions unsettled. For example, 
while it is clear under Section 2974 that full repayment of a mortgage 
on livestock, other animate chattels, or crops given to finance produc
tion does not terminate the existence of the mortgage and that new 
advances may be made thereunder, it is not clear whether this is also 
true as to mortgages covered by Section 2975. Nor is it clear whether 
mortgages under either or both of these sections must, to be valid, state 
that they are given to cover future advances or state the maximum 
amount which they are intended to secure. Finally, the relationship 
between Sections 2974 and 2975 is ambiguous. Section 2975 appeal'S to 
authorize future advance mortgages of any kind of personal property 
for any purpose. Section 2974 authorizes such mortgages on livestock, 
other animate chattels and crops to finance production and it is not 
clear whether this means that mortgages on such property given for 
other purposes are not valid because not mentioned in this section or 
are valid because they fall within the general language of Section 2975. 
This problem is especially acute as to mortgages on crops because such 
mortgages are explicitly mentioned in both sections. 

Topic No.7: 
A study to determine whether Probate Code Sections 259, 259.1 and 259.2, 
pertaining to the rights of nonresident aliens to Inherit property in this State, 
should be revised. 

Probate Code Sections 259, 259.1 and 259.2 provide that anonresi
dent alien cannot inherit real or personal property located in Cali
fornia unless he can prove that the country where he resides gives the 
same right to citizens of the United States. If he cannot, the property 
passes to other heirs, if any, or escheats to the State. 

These provisions have been a source of much litigation and have often 
been criticized.26 One ground of criticism is that it is frequently diffi
cult or impossible to prove the law of the foreign country concerned. 27 

Another is that these sections fail to achieve their original purpose as 
recited in the statement of urgency accompanying their first enact
ment in 1941: 28 that of keeping property left to nonresident aliens 
from being confiscated by totalitarian governments.29 It was appar-
.. See REPORT OF THE ATTORNEY GENERAL OF CALIFORNIA 63 (1960-62); Report of the 

State Bar Committee on Administration of Justice, 28 CAL. B.J. 256, =63 (1963); 
Chaitkin, The Right8 of Re8idents ot Rus8ia and Its Satellites to Shan .n 1fstate8 
0/ American Decedent8, 26 So. CALIF. L. REV. 297, 816 (1952), 

'" Chaitkin, 8upra note 26, at 310. 
""ld. at 316. 
OIl Cal. Stat. 1941, c. 895. 

• 
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ently thought that this would be accomplished because such govern
ments would deny inheritance rights to American citizens. This purpose 
has been frustrated because totalitarian governments have found it 
expedient to give inheritance rights to American heirs" since the num
ber of estates with American heirs in these countries is utterly incon
sequential in comparison with the number of American estates with 
heirs in the poverty-ridden countries under dictatorship." 30 

If the purpose of these sections of the Probate Code is the limited 
one recited in the 1941 statement of urgency, it could be realized by 
providing simply, as a substitute for the present provisions, that if 
it appears that a nonresident alien will not have the benefit of property 
left to him the property shall be impounded. If, on the other hand, one 
substantial purpose of these sections is or should be to establish a 
principle of reciprocity in matters of inheritance without regard to 
whether the nonresident alien would receive the inheritance, the present 
provisions should be retained in substance with an additional provision 
for impounding property in any case in which the nonresident alien 
will not receive it, including those in which a reciprocal right to inherit 
is proved. . 

In a communication to the commission dated December 7, 1954, the 
Secretary of the State Bar advised that the Board of Governors had 
voted to request the commission to consider this topic for inclusion in 
its next calendar of topics intended for future consideration. 

Topic No.8: 
A study to determine whether the law relating to escheat of personal prop
erty should be revised. 

In the recent case of Estate of Nolan 31 the California District Court 
of Appeal held that two savings bank accounts in California totaling 
$16,000, owned by the estate of a decedent who had died without heirs 
while domiciled in Montana, escheated to Montana rather than Cali
fornia. The Supreme Court denied the Attorney General's petition for 
hearing.32 

There is little case authority as to which state, as between the domi
cile of the decedent and any other, is entitled to escheat personal prop
erty.S3 In some cases involving bank accounts it has been held that they 
escheat to the domiciliary state; S4 in others, that they escheat to the 
state in which the bank is located.35 The Restatement of Conflict of 
Laws takes the position that personal property should escheat to the 
state in which the particular property is administered.a6 

In two recent cases California's claim as the domicile of the decedent 
to escheat personal property has been rejected by sister states where 
the property was being administered, both states applying rules favor-
80 Chaitkin, supra note 26, at 317. 
81135 A.C.A. 49 (August 15, 1955) • 
.. 45A.C. No. 13, p. 1 (Oct. 10, 1955) . 
.. It seems to be well settled tbat real property escheats to the state of its situs. 

RESTATEMENT, CONFLICT OF LAws Section 254 (1934) ; 2 BEALE, CONFLICT OF LAWS 
Section 254.1 (1935) ; 19 AM. JUR., Esoheat Section S (1939). 

S< In re Lyons' Estate, 175 Wash. 115, 26 P. 2d 616 (1933); of. In re Hull Copper Co., 
46 Ariz. 270, 50 P. 2d 560 (1935) (tbis case involved escheat of unclaimed shares 
of a corporation) . 

.. In re Rapoport's Estate, 317 Mich. 291, 26 N.W. 2d 777 (1947); In re Mensche
frend's Estate, 283 App. Dlv. 463, 128 N. Y. S. ad 738 (1954) . 

.. REsTA'rEMENT, CONFLICT OF LAWS Section 309 (1934). 
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able to themselves. 37 The combination of these decisions with that of 
the California court in Estate of Nolan suggests that California will 
lose out all around as the law now stands. 

Topic No.9: 
A study to determine whether the law relating to the rights of a putative 
spouse should be revised. 

The concept of "putative spouse" has been developed by the courts 
of this State to give certain property rights to a man or a woman who 
has lived with another as man and wife in the good faith belief that 
they were married when in fact they were not legally married or their 
marriage was voidable and has been annulled. The essential require
ment of the status of putative spouse is a good faith belief that a valid 
marriage exists.3s The typical situation in which putative status is rec
ognized is one where a marriage was properly solemnized but one or 
both of the parties were not free to marry, as when a prior marriage 
had not been dissolved Or a legal impediment making the marriage void 
or voidable existed.39 

The question of the property rights of the parties to an invalid mar
riage generally arises when one of the parties dies or when the parties 
separate. It is now well settled that upon death or separation a putative 
spouse has the same rights as a legal spouse in property which would 
have been community property had the couple been legally married.40 

This rule has been developed by the courts without the aid of legisla
tion. The underlying reason for the rule apparently is the desire to 
secure for a person meeting the good faith requirement the benefits 
which he or she believed would flow from the attempted marriage.41 

The courts have held that a putative spouse is not entitled to an 
award of alimony.42 They have also held, however, that a putative wife 
has a quasi-contractual right to recover from the putative husband (or 
his estate), the value of the services rendered to him during marriage 
less the value of support received from him. While in all of the cases in 
which this right has been recognized there was no quasi community 

'" See cases cited in note 35, 8upra . 
.. Vallera v. Vallera, 21 Cal. 2d 681, 134 P. 2d 761 (1943). The existence of a good 

faith belief is a question of fact in each case and the education and intelligence 
of the party claiming putative status can be considered. Flanagan v. Capital Nat. 
Bank, 213 Cal. 664, :. P. 2d 307 (1931); Santos v. Santos, 32 Cal. App. 2d 62, 89 
P. 2d 164 (1939) . 

.. However, the decisive question in all situations is whether the party claiming puta
tive status had a good faith belief that the couple was validly married, and it is 
therefore possible for a person to be a putative spouse even though there was no 
attempt to solemnize a marriage. See Sancha v. Arnold, 114 Cal. App. 2d 772, 251 
P. 2d 67 (1952); Santos v. Santos, 32 Cal. App. 2d 62, 89 P. 2d 164 (1939); 
Macchi v. La Rocca, 54 Cal. App. 98, 201 Pac. 143 (1921). 

"'Feig v. Bank of America, 5 Cal. 2d 266, 54 P. 2d 3 (1936); Schneider v. Schneider, 
183 Cal. 335, 191 Pac. 533 (1920); Coats v. Coats, 160 Cal. 671, 118 Pac. 441 
(1911) ; Patrick v. Patrick, 112 Cal. App. 2d 107, 245 P. 2d 704 (1952); Estate 
of Krone, 83 Cal. App. 2d 766, 189 P. 2d 741 (1948). 

4t See Schneider v. Schneider, 183 Cal. 335, 339, 191 Pac. 533, 535 (1920); Note, 37 
CALIF. L. REV. 671 (1949). The application of this rule has operated to give a 
surviving putative husband, against the express directions of the deceased wife's 
wiII, the whole of the quasi community property acquired before 1923. Felg v. 
Bank of America, 5 Cal. 2d 266, 54 P. 2d 3 (1936). It has also operated to allow 
a putative wife to take all of the quasi community property under Probate Code 
Section 201 when the de facto husband died intestate, Estate of Krone, 83 Cal. 
App. 2d 766, 189 P. 2d 741 (1948); and to allow an Innocent putative wife to 
take more than half the quasi community property under Civil Code Section 146 
when she showed In an action for annulment that the husband was guilty of 
extreme cruelty. Turknette v. Turknette, 100 Cal. App. 2d 271, 223 P. 2d 495 
(1950) . 

•• See Sanguinetti v. Sanguinetti, 9 Cal. 2d 95, 98, 69 P. 2d 845, 847 (1937). 
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property, it is not clear whether the existence of such property would 
preclude recovery in quasi contract. The earlier cases recognizing 
the quasi-contractual right all involved situations where one spouse 
had fraudulently misrepresented to the other that they were free to 
marry; 43 the theory on which recovery was allowed was that the de
fendant had been unjustly enriched by services rendered in reliance 
upon his misrepresentation.44 But this rationale has apparently been 
abandoned in two recent cases. In one, the defendant's misrepresenta
tion was innocent but recovery was nonetheless allowed.45 In the other, 
there was no misrepresentation but the court permitted recovery on the 
ground that the defendant had been guilty of misconduct which would 
have constituted grounds for divorce had the parties been married.46 

The commission believes that several questions relating to the posi- i 

tion of the putative spouse warrant study: 
1. Is the theory of recovery in quasi contract either theoretically 

proper or practically adequate for the solution of the problem pre
sented T The theory seems to have been abandoned recently by the 
courts, at least in part. Moreover, it will not justify recovery by one 
who has not been able, because of illness or other incapacity, to per
form services which exceed in value the support received; yet, in most 
circumstances, such a claimant has the greater practical need for a 
recovery. 

2. Should the existence of conduct which would be grounds for di
vorce justify recovery without regard to misrepresentations Y If so, 
should it not be recognized that what is really involved is quasi alimony 
rather than recovery on the ground of unjust enrichment ¥ 

3. Should a putative spouse be able to recover both quasi· community 
property and quasi alimony? 

4. Where one of the spouses has died should the othen spouse be 
given substantially the same rights which he or she would have had 
if the parties had been validly married T 

Topic No. 10: 
A study to determine whether the rule, applied in cases involving the value 
of real property, that evidence relating to sales of nearby properties is not 
admissible on the issue of value should be revised. * 
In a condemnation proceeding the courts of this State will not admit 

evidence of sales of nearby properties to prove the value of the property 
condemned.47 This rule may be applicable as well in other cases involv
ing the value of real property.48 

It has long been the rule, on the other hand, that sales of adjacent 
property may be inquired into on cross-examination of expert witnesses 
for the purpose of testing their honesty and competence.49 While the 
• Same as Future Study Topic :T, REPORT OF CALIFORNIA LAW REVISION COMMISSION 39 

(1955). 
"Marsh v. Marsh, 79 Cal. App. 560, 250 Pac. 411 (1926); Mixer v. Mixer, 2 Cal. App. 

227, 83 Pac. 273 (1905) . 
.. See Sanguinetti v. Sanguinetti, 9 Cal. 2d 95, 100, 69 P. 2d 845, 848 (1937) . 
.. Lazzarevlch v. Lazzarevlch, 88 Cal. App. 2d 708, 200 P. 2d 49 (1948) • 
... Sanguinetti v. Sanquinetti, 9 Cal. 2d 95, 69 P. 2d 845 (1937) . 
.. Los Angeles v. Cole, 28 Cal. 2d 509, 170 P. 2d 928 (1946). 
··Estate of Ross, 171 Cal. 64, 151 Pac. 1138 (1915) (inheritance tax proceeding); 

see discussion in Bagdasarian v. Gragnon, 31 Cal. 2d 744, 756-57, 192 P. 2d 935, 
942-43 (1948) . 

.. See note 47 8upra; People v. La Macchia, 41 Cal. 2d 738, 264 P. 2d 15 (1963). 
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jury is instructed in such cases to disregard the testimony except on 
the issue of the trustworthiness of the expert witness, jurors may often 
be confused and consider it also on the issue of the value of the prop
erty:'o 

In recent dissenting opinions, some members of the Supreme Court 
have vigorously criticised the rule excluding evidence of the sale of 
adjacent properties and have urged that it be abandoned. 51 Professor 
Wigmore reported that such evidence is admitted in most jurisdictions 
and concluded that the matter should be left to the discretion of the 
trial court.G2 

Topic No. 11: 
A study to determine whether the law respecting post-conviction sanity hear
ings should be revised. * 
Section 1367 of the Penal Code provides that a person cannot be 

punished for a public offense while he is insane. The Penal Code con
tains two sets of provisions apparently designed to implement this 
general rule. One set pertains to persons sentenced to death 53 and 
the other set to persons sentenced to imprisonment. 54 

Persons Sentenced to Death. Sections 3700 to 3704 of the Penal 
Code provide for a hearing to determine whether a person sentenced 
to death is insane and thus immune from execution. The hearing pro
cedure is initiated by the warden's certification that there is good rea
son to believe that the prisoner has become insane.55 The question of the 
prisoner's sanity is then tried to a jury:,8 If he is found to be insane 
he must be taken to a state hospital until his reason is restored.57 If 
the superintendent of the hospital later certifies that the prisoner has 
recovered his sanity, this question is determined by a judge sitting 
without a jury.1i8 If the prisoner is found to be sane he is returned to 
the prison and may subsequently be executed. 

The commission believes that a number of important questions exist 
concerning the procedure provided for in Penal Code Sections 3700 to 
3704. For example, why should the issue of the prisoner's sanity be de
termined by a jury in the initial hearing 59 but not in a later heafing 
to determine whether his reason has been restored? 60 Why should the 
statute explicitly state that the prisoner is entitled to counsel on a 
hearing to determine whether he has been restored to sanity 61 and 
make no provision on this matter in the case of the initial hearing Y 
Does this mean that the prisoner is not entitled to counsel at the in" 
itial hearing under the rule expressio unius est exclusio alterius'! If so, 
is this desirable? Who has the burden of proof as to the issue of the 
prisoner's sanity and does this differ as between the initial and later 
• See Future Study Topic A, REPORT OF CALIFORNIA LAW REVISION COMMISSION 33 

(1955). 
liD Traynor, J., concurring and dissenting In People v. La Macchia, 41 Cal. 2d 738, 755, 

264 p. 2d 15, 26 (1953). 
Il1Ibld.; Los Angeles v. Cole, 28 Cal. 2d 509, 519, 170 P. 2d 928, 934 (1946). 
51 2 WIGMORE, EVIDENCE Section 463 (3d ed. 1940) • 
.. CAL. PEN. CoDE Sections 3700-3704. 
"'Id. Sections 2684-85. 
"Id. Section 3701. 
""Ibid. 
WI Id. Section 3708. 
"Id. Section 3704 
"Id. Section 3701. 
"Itt. Section 3704. 
"'Ibid. 



REPORT OF LAW REVISION COMMISSION 29 

hearings 1 What standard of sanity is to be applied? Shall the court 
call expert witnesses ~ May the parties do so 1 Does the prisoner have 
the right to introduce evidence and cross-examine witnesses Y In People 
v. Riley,62 the court held that (1) a prisoner found to be insane has 
no right of appeal and (2) a unanimous verdict is not necessary be
cause the hearing is not a criminal proceeding. Are these rules desir
able? 

Persons Sentenced to Imprisonment. Penal Code Section 2684 pro
vides that any person confined to a state prison who is mentally ill, 
mentally deficient, or insane may be transferred to a state hospital 
upon the certification of the Director of Corrections that in his 
opinion the rehabilitation of the prisoner would be expedited by treat
ment in the hospital and upon the authorization of the Director of 
Mental Hygiene.63 The code contains no provision for a hearing of any 
kind and the decision of the Director of Corrections and the Director 
of Mental Hygiene is final. If the superintendent of the state hospital 
later notifies the Director of Corrections that the prisoner "will not 
benefit by further care and treatment in the state hospital," the Direc
tor of Corrections must send for the prisoner and return him to the 
state prison.64 The prisoner has no right to a hearing before he is re
turned to prison. Section 2685 of the Penal Code provides that the 
time spent at the state hospital shall count as time served under the 
prisoner's sentence. 

Sections 2684 and 2685 appear to present a number of important 
questions. Does the standard provided for removal of a prisoner to the 
state hospital or for returning him to the state prison-whether his 
rehabilitation would be expedited by treatment at the hospital and 
whether he would not benefit by further treatment there-conflict with 
the general mandate of Section 1367 that a person may not be pun
ished while he is insane? If so, should a different standard and a dif
ferent procedure .be established to avoid the punishment of insane pris
oners? Should the time spent in the state hospital by a prisoner ad
judged insane for purposes of punishment be counted as part of time 
served under his sentence? 

Topic No. 12: 
A study to determine whether the law respecting jurisdiction of courts in pro
ceedings affecting the custody of children should be revised. 

There are in this State various kinds of statutory proceedings relat
ing to the custody of children. Civil Code Section 138 provides that in 
actions for divorce or separate maintenance the court may make an 
order for the custody of minor children during the proceeding or at 
any time thereafter and may at any time modify or vacate the order. 
Civil Code Section 199 provides that, without application for divorce, 
a husband or wife may bring an action for the exclusive control of 
the children; and Civil Code Section 214 provides that when a hus
band and wife live in a state of separation, without being divorced, 
either of them mll.y apply to any court of competent jurisdiction for 
62 37 Cal. 2d 510, 235 P. 2d 381 (1951) • 
.. There is no equivalent provision for persons sentenced to the county jail as punish

ment for a public offense . 
.. CAL. PEN. CODE Section 2685. 
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custody of the children. Furthermore, anyone may bring an action 
under Probate Code Section 1440 to be appointed guardian of a child.65 

These various provisions relating to the custody of children present 
a number of problems relating to the jurisdiction of courts; for ex
ample: (1) Do they grant the courts jurisdiction to afford an adequate 
remedy in all possible situations? (2) When a proceeding has been 
brought under one of the several statutes does the court thereafter have 
exclusive jurisdiction of all litigation relating to the custody of the 
child? (3) Do the several statutes conflict or are they inconsistent as 
to whether the court awarding custody under them has continuing 
jurisdiction to modify its award 1 

(1) There appear to be at least two situations in which the only 
remedy of a parent seeking custody of a child is through a guardianship 
proceeding under Probate Code Section 1440. One is when a party to 
a marriage obtains an ex parte divorce in California against the other 
party who has custody over the children and resides with them in an
other state. If the second party later brings the children to California 
and becomes a resident of a county other than the county in which the 
divorce was obtained, the only procedure by which the first party can 
raise the question of custody would seem to be a guardianship proceed
ing under Probate Code Section 1440 in the county where the children 
reside. Although the divorce action remains pending as a custody pro
ceeding under Civil Code Section 138, the court cannot enter a custody 
order because the children are residents of another county.66 A custody 
proceeding cannot be brought under either Section 199 or Section 214 
of the Civil Code because the parents are no longer husband and wife. 
Another situation in which a guardianship proceeding may be the only 
available remedy is when a foreign divorce decree is silent as to who 
shall have custody of the children. If the parties later come within the 
jurisdiction of the California courts, it is not clear whether the courts 
can modify the foreign decree to provide for custody and, if so, in what 
type of proceeding this can be done. It would appear desirable that 
some type of custody proceeding other than guardianship be authorized 
by statute for these and any other situations in which a guardianship 
proceeding is now the only available remedy to a parent seeking custody 
of his child. 

(2) The various kinds of statutory proceedings relating to custody 
also create the problem whether, after one of these proceedings has been 
brought in one court, another proceeding under the same statute or 
under a different statute may be brought in a different court or whether 
the first court's jurisdiction is exclusive. This question can be presented 
in various ways, such as the following: (a) If a divorce court has 
entered a custody order pursuant to Civil Code Section 138, may a 
court in another county modify that order or entertain a guardianship 
proceeding under Probate Code Section 1440 or-assuming the divorce 
was denied but jurisdiction of the action retained-entertain a custody 
proceeding under Civil Code Sections 199 or 2141 (b) If a court has 
awarded custody under Civil Code Sections 199 or 214 while the parties 
are still married, may another court later reconsider the question in a 
.. In addition, the Juvenile Court Law provides a procedure for declaring a minor a 

ward of the court. CAL. WEL. & INST. CODE Sections 550-911 . 
... Titcomb v. Superior Court, 220 Cal. 34, 29 P. 2d 206 (1934). 
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divorce proceeding under Civil Code Section 138 or a guardianship 
proceeding under Probate Code Section 1440? (c) I~ a guardian has 
been appointed under Probate Code Section 1440, maya divorce court 
or a court acting pursuant to Civil Code Sections 199 or 214 later 
award custody to the parent who is not the guardian ¥ 

A few of these matters were clarified by the decision of the Cali
fornia Supreme Court in Greene v. Superior Court,67 holding that a 
divorce court which had awarded custody pursuant to Civil Code Sec
tion 138 has continuing jurisdiction and a court in another county has 
no jurisdiction to appoint a guardian of the children under Probate 
Code Section 1440. The Supreme Court stated that the general objec
tive should ,be to avoid "unseemly conflict between courts"68 and 
indicated that a proper procedure would be to apply to the divorce 
court for a change of venue to the county where the children reside.6o 

It is not clear whether the exclusive jurisdiction principle of the 
Greene case either will or should be applied in all of the situations in 
which the question may arise. An exception should perhaps be pro
vided at least in the case where a divorce action is brought after a 
custody or guardianship award has been made pursuant to Civil Code 
Sections 199 or 214 or Probate Code Section 1440, on the ground that 
it may be desirable to allow the divorce court to consider and decide 
all matters of domestic relations incidental to the divorce.7o 

(3) There appear to be at least two additional problems of juris
diction arising under the statutory provisions relating to custody of 
children. One is whether a court awarding custody under Civil Code 
Section 214 has continuing jurisdiction to modify its order. Although 
both Sections 138 and 199 provide that the court may later modify or 
amend a custody order made thereunder, Section 214 contains no such 
provisions. Another prt>blem is the apparent conflict between Section 
199 and Section 214 in cases where the parents are separated. Section 
199 presumably can be used to obtain custody by any married person, 
whether separated or not, while Section 214 is limited to those persons 
living "in a state of separation." The two sections differ with respect 
to the power of the court to modify its order and also with respect to 
whether someone other than a parent may be awarded custody. 

Topic No. 13: 
A'study to determine whether the doctrine of worthier title should be abol
ished in California. 

The doctrine of worthier title applies to a situation in which a per, 
son conveys a freehold interest in property to a grantee and attempts 
to create a remainder in his own (the grantor's) heirs.71 At common 

'" 37 Cal. 2d 307, 231 P. 2d 821 (1951) . 
.. [d. at 311, 231 P. 2d at 823 . 
... [d. at 312, 231 P. 2d at 823. 7. Another exception might be desirable in a proceeding under the Juvenile Court Law 

to declare a minor a ward of the court. See Smith v. Smith, 31 Cal. App. 2d 272, 
276, 87 P. 2d 863, 865 (1939). 

11 The doctrine of worthier title should be distinguished from the Rule in SheUey's 
Case, which appIies only to a situation in which the grantor conveys a freehold 
Interest in property to a grantee and attempts to create a remainder in the heirs 
of the grantee. Under the Rule in Shelley's Case, the remainder in the heirs of the 
grantee is void and the grantee takes the remainder. SrMEs, FUTURE INTERESTS 76 
(Hornbook Series 1951). This rule has been abolished in California. CAL. Crv. 
CODE Section 779. 
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law, under the doctrine, it was held that in such a case the remainder 
was void and the grantor had a reversion.72 The reason for the doctrine 
apparently was to secure for feudal overlords certain benefits obtain
able when property passed by succession but not when the property 
was vested by virtue of the remainder.73 

Originally the doctrine of worthier title was one of positive law. 
However, most American jurisdictions have followed the lead of Judge 
Cardozo in Doctor v. Hughes,74 holding that the rule is one of construc
tion rather than positive law. Thus, if an express intention to create a 
remainder in the heirs of the grantor can be shown, the remainder will 
not be construed as a reversion in the grantor. In the absence of such 
a showing of intention, the doctrine of worthier title creates a pre
sumption that a remainder to the heirs of the grantor was intended to 
be a reversion in the grantor.75 Most American jurisdictions today do 
not apply the rule to testamentary transfers.76 However, it does apply 
to inter vivos transfers of both real and personal property.77 

The rule was first held to be applicable in California in Bixby v. 
California Trust CO.,78 decided in 1949, which involved a suit by the 
settlor of a trust to revoke it. The settlor had conveyed "irrevocably" 
to the trustee with instructions to pay the income to the settlor for 
life and distribute the property to his heirs at law in accordance with 
the laws of succession of California as they should exist at the time 
of his death. The court held that in the absence of express language 
to the contrary, the settlor was presumed to have intended a. reversion 
in himself rather than a remainder in his heirs. 

The modern justification for the doctrine of worthier title usually 
stated by the courts and writers is that it effectuates the intention of 
the grantor-that when a grantor says that the remainder is to be 
in his heirs, he generally believes and intends'" that he will still have 
control over the descent of the property.79 Such a premise seems ques
tion,able, particularly when the instrument was drawn by a lawyer as 
it w8,s, for example, in the Bixby ease. It would seem that the doctrine 
operates to defeat the intention of the grantor, rather than to effectuate 
it. Moreover, the Bixby case is unclear as to what is sufficient to repel 
the presumption and there have been no eases since to clarify the 
matter. 

The doctrine of worthier title therefore creates a trap if the drafts
man does not know of the Bixby case or if -he unsuccessfuly attempts 
to rebut the presumption. If an intended remainder is changed into a 
reversion by the doctrine, several unexpected and undesirable con-
7J See SIMES, op. ctt. supra note 71, at 83. The common law cases rationalize this 

result by saying that (1) the heir is a part of the ancestor and the ancestor 
could not convey to himself, (2) a title taken by descent from the grantor is 
"worthier" than one taken by "purchase" (remainder over), and (3) the heir 
must, therefore, take by the "worthier" means of acquiring title. Ibid. 

'18Ibid . 
•• 225 N. Y. 305, 122 N.E. 221 (1919) . 
.. The Restatement has adopted this view. 3 RESTATEMENT, PROPERTY Section 314 (1) 

(1940) • 
• 8 SIMES, op. cit. 8upra note 71, at 84; 3 RESTATEMENT, PROPERTY Section 314 (2) 

(1940). 
"Ibid. 
78 33 Cal. 2d 495, 202 P. 2d 1018, Comment, 1 STAN. L. REV. 774 (1949) . 
.. See Doctor v. Hughes, 225 N.Y. 305, 313, 122 N.E. 221, 222-23 (1919); 3 RE

STATEMElNT, PROPERTY Section 314, comment 1 (a) (1940): SIMES, op. cit. 8upra 
note 71, at 88. 
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sequences may result.80 During the life of the grantor the reversion is 
subject to claims of his creditors although he may have thought that 
he had divested himself of all interest in the property. If the transfer 
was in trust and the grantor also created a life estate in himself, the 
trust is revocable (regardless of language in the instrument to the con
trary) ; thus, the trustee is reduced to little more than an agent of the 
grantor, and the expense and inconvenience of establishing a trust are 
completely wasted. Upon the death of the grantor who leaves a will 
the property may pass under the residuary clause of the will to takers 
who were not the persons intended by the grantor to have the property. 
The doctrine of worthier title will also, in many cases, have an impor
tant and unanticipated effect on the amount of the federal estate tax 
payable by the settlor's estate. 

Topic No. 14: 

A study to determine whether the Arbitration Statute snould be revi~. * 
The present Arbitration Statute 81 was enacted in 1927 and has not 

been amended in substance sh;tce. It was originally thought to apply 
only to commercial arbitrations 82 but it has been held also to apply 
to those arising out of collective bargaining agreemep.ts.88 

A study of the statute with a view to recommending needed revisions 
would appear to be desirable. Such a study ought to encompass, among 
other matters, the following questions: 

(1). Whether the statute should be made applicable to an agreement 
for an informal appraisal or evaluation as distinguished from the deter
mination of a "controversy." The statute does not now apply to such 
agreements.84 

(2) Whether an arbitrator should be empowered to enter a default 
decision upon the failure of a party to an arbitratioI;l agreement to 
appear and participate after notice to do so. 

(3) Whether the power of an arbitrator to issue a subpena duces 
tecum and the scope thereof should be clarified. 

(4) Whether statutory rules respecting enforcement and judicial 
review of arbitration awards should be revised. 

Topic No. 15: ' 
A study to determine whether the law in respect of survivability of tort ac
tions should be revised. t 
Insofar as the common law was concerned a cause of action arising 

out of a tort abated upon the death of either the person wronged Or 
the wrongdoer.85 This rule has been modified by statute, to varying 
degrees, in lllost American jurisdictions.86 

• See Future Study Topic K, REPORT OF CALIFORNIA LAW REVISION COMMISSION 40 
(1955). 

t Same as Future Study Topic B, REpORT OF CALIFORNIA LAW REVISION COMMISSION 
33 (1955). 

80 See, generally, Turrentine, Future Interests In SURVEY OF CALIFORNIA LAW 199 
(1949); Nossaman, Gifts to Heirs-Remainder or Reversion, 24 CAL. B. J. 59 
(1949); Comment, 1 STAN. L. REV. 774 (1949); Comment, 46 MICH. L. Rmv. 
991 (1948). 

81 CAL. ·CODE CIV. PROC. Sections 1280-1293. 
82 Kagel, Labor and Commercial Arbitration under the California Arbitration Statute, 

38 CALIF. L. REV. 799 (1950) . 
.. Levy v. Superior Court, 15 Cal. 2d 692, 104 P. 2d 770 (1940). 
"Bewick v. Mecham, 26 Cal. 2d 92, 156 P. 2d 757 (1945). 
""HARPER, LAW OF TORTS Section 301 (1933). 
"PROSSER"ToRTS Section 103 (1941); see also, HARPER, LAW OF TORTS Section 301 

(1933). 
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Survival of tort actions in this State is governed in part by Probate 
Code Section 574 which provides (1) that a cause of action shall sur
vive the death of the person wronged in any case where, during his 
lifetime, he has been injured by "any person who has wasted, de
stroyed, taken, or carried away, or converted to his own use, the prop
erty «< «< «< or committed any trespass on the real property of the de
cedent «< * «< "and (2) that a cause of action shall survive the death of 
the wrongdoer in any case where he has, during his lifetime "wasted, 
destroyed, taken, or carried away, or converted to his own use • • • 
property «< • • or committed any trespass on .. .. .. real property ..... " 

Prior to 1949, Probate Code Section 574 alone governed survival of 
tort actions. It is, of course, limited to cases involving wrongs to prop
erty interests. The decisions under Section 574 gave it a rather broad 
construction. For example, in Hunt v. Authier,87 the Supreme Court 
held that the wife and children of a murdered man had suffered a 
property loss by reason of the deprivation of the decedent's future 
earnings and that their cause of action therefore survived the death of 
the wrongdoer. In Moffat v. Smith,88 the Supreme Court held that a 
cause of action on behalf of one who had been permanently injured in 
an automobile accident survived the death of the wrongdoer because 
the diminution of the plaintiff's earning capacity was an injury to 
property. 

In 1949 the Legislature made two changes in the law respecting sur
vival of tort actions. Section 574 of the Probate Code was amended to 
provide that it should not apply "to an action founded upon a wrong 
resulting in physical injury or death of any person. " Concurrently, the 
Legislature enacted Section 956 of the Civil Code which provides that 
(1) a cause of action arising out of physical injury shall survive the 
death of both the person injured and the wrongdoer and (2) when the 
person injured dies before judgment the damages in such an action 
shall be limited to the loss of earnings and expenses to the decedent 
prior to his death and shall not include damages for pain, suffering, 
or disfigurement, nor punitive or exemplary damages, nor prospective 
profits or earnings after death . 
. This 1949 legislation might have been taken as a legislative expres

sion of disapproval of the judicial definition of property and injury 
thereto in such cases as Hunt v. Authier 89 and Moffat v. Smith.90 

Nevertheless, in Vallindras v. Massachusetts Bonding and Ins. 00.,91 

decided in 1953, the District Court of Appeal held that a cause of 
action for false imprisonment survived the death of the wrongdoer 
under Probate Code Section 574 because the plaintiff's counsel fees, 
wages lost while in jail, and reduced earning power after his release 
were injuries to property.92 
'" 28 Cal. 2d 288, 169 P. 2d 913 (1946). 
88 33 Cal. 2d 905, 206 P. 2d 353 (1949). 
III See note 87 supra. 
110 See note 88 supra . 
• , 255 P. 2d 457 (1953) . 
.. The decision was reversed on other grounds by the Supreme Court; the question of 

survivability of the cause of action was expressly left open. Vallindras v. Massa
chusetts Bonding and Ins. Co., 42 Cal. 2d 149, 265 P. 2d 907 (1954). The case 
also involved a claim for damages for physical injuries which survived under 
Civil Code Section 956, but the "property Injury" damages were attributable to 
the false imprisonment action rather than the action for physical Injuries. 
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A number of questions may be raised concerning survival of tort 
actions in this State: 

(1) Should all tort actions be made to survive the death of both the 
person wronged and the wrongdoer? If not, should specific additional 
actions be included among those which survive 1 

(2) Is the limitation of damages in Civil Code Section 956 in the 
case of the death of the person wronged before judgment justifiable Y 
If so, should it be extended to all causes of action in which similar dam
ages might arise-e.g., false imprisonment, invasion of the right of 
privacy, etc.-assuming that such causes of action survive, either be
cause of the enactment of legislation to that effect (see question No.1) 
or under decisions similar to that of the district court of appeal in the 
Vallindras case? 

(3) Should Probate Code Section 574 be amended to express a more 
limited concept of property and injuries thereto than it has been given 
in such decisions as Hunt v. Authier,93 Moffat v. Smith 94 and Val
lindras v. Massachusetts Bonding and Ins. Co.f 95 

.. See note 87 8upra • 

.. See note 88 8upra . 

.. See notes 91-92 8upra. 
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A COMPARATIVE SURVEY OF THE CALIFORNIA 
INHERITANCE AND GIFT TAX LAWS AND THE 

FEDERAL ESTATE AND G1FT TAX LAWS * 

• This study was made at the directionQf the Law Revision Commission by Mr. 
James B. Frankel of the San Francisco Bar, research consultant. 
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INTRODUCTION 

Resolution Chapter 205, adopted by the 1955 Session of the California 
Legislature, directed and authorized the California Law Revision 
Commission" to study and analyze the provisions of the California in
heritance and gift tax laws and the federal estate and gift tax laws, 
and on the basis thereof to determine what might be done in order to 
bring the California laws into closer accord with the federal." It is the 
purpose of this study to discuss some of the problems involved in mov
ing toward such conformity and to highlight the major differences be
tween the California and federal laws. Since the inheritance tax is of 
much greater fiscal significance than the gift tax and affects a much 
larger segment of the population, the bulk of this study will relate to 
that tax. However, much of what will be said about the inheritance 
tax, especially as to matters of policy, applies also to the gift tax. 

At the outset it should be clearly understood that the California and 
federal statutes are based on entirely different principles. While the 
state inheritance and gift tax laws base the tax on what each benefi
ciary receives, comparable federal taxes are assessed on the basis of 
what each donor or decedent passes on. Thus the federal death tax 
is donor-oriented, while the California tax is beneficiary-oriented. The 
United States imposes a graduated "estate" tax on the total value of 
the estate left by a decedent. California imposes an "inheritance" tax 
on each transfer to a person who acquires some part of an estate. The 
federal tax is on the estate as a unit, based solely on its total value. 
The state tax is imposed on a series of separate transfers. It is based 
on both the value of the property transferred and the relationship 
of each recipient to the decedent. 

THE POLICY OF A DEATH TAX 

Death taxes may be approached from two different policy points of 
view. They may be regarded as revenue-raising devices and f.!tshioned 
so as best to fill the public coffers. Or they may be looked at largely 
as instruments of social policy whose purpose is to effect some leveling 
of the wealth. In practice, of course, both elements are present in 
every tax. 

Any evaluation of the relative revenue-producing capacity of estate 
and inheritance taxes is well beyond the scope of this study. It is diffi
cult even to envision an accurate estimate without an elaborate statis
tical study. And since the money raised is so largely a function of the 
rates, not the kind of tax, such an analysis would have little meaning. 
Moreover death and gift taxes together produce only a very small pro
portion of federal and state revenue, somewhere in the neighborhood of 
2 percent.1 Therefore the relative fiscal effect of the taxes cannot be of 
very great importance. 

On the other hand, the social policy of the two taxes is fairly suscepti
ble of analysis and is probably a more real consideration in any choice 

~R, ESTATE AND GIFT TAXATION 1-2 (P-H 1961). 

(89 ) 
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between them. Both taxes embody the policy of cutting down the trans
mission of large agglomerations of wealth. Indeed, any realistic ap
praisal of death taxes must almost certainly result in the conclusion that 
this is their primary function. Whether an estate or inheritance tax bet
ter accomplishes this purpose is open to some dispute. 

The problem of the relative advantages of estate and inheritance taxes 
is not a new one. Even in ancient Egypt death taxes were imposed. And 
as early as 1826 Pennsylvania passed a form of inheritance tax. With 
the adoption of the first real federal estate tax in 1916, the controversy 
about the relative merits of estate and inheritance taxes began to in
crease. In 1925 the National Inheritance Tax Conference advocated a 
general substitution of the estate tax for the inheritance tax; and since 
that time a number of states have switched. But the bulk of the states 
still impose an inheritance tax. 

One feature of a graduated inheritance tax is that, at least theoreti" 
cally, it encourages the dispersion of an estate among a number of 
beneficiaries. Transfers to several persons can each get the benefit of 
lower rates in lower brackets. An estate tax's graduated rates vary only 
with the size of the entire estate. 

Moreover, since inheritance tax rates usually are graduated accord
ing to the relation of the beneficiary to the decedent, this type of tax 
could easily be employed to penalize close family control of wealth. The 
estate tax, which takes no account of the relationship of the beneficiary, 
could not perform this function. But as a matter of fact, the inheritance 
tax law, in California as elsewhere, imposes the comparatively low tax 
rates on transfers to close relatives. It seems to operate on the assump
tion that a direct descendant or spouse has a claim of right to a dece
dent's wealth, while collateral relatives and "strangers" receive a wind
fall when they get anything. This ethical notion evidently overbalances 
the policy of breaking up family accumulations. 

Another feature of an inheritance tax is that it automatically im
poses the tax on the beneficiaries of an estate in proportion to the share 
of the estate which each receives. An estate tax is theoretically payable 
out of the residue, and so may often be imposed on those persons the 
testator would least have wanted to bear it. However, any well-advised 
testator will take this into acocunt in making his specific bequests. Most 
draftsmen of wills are aware of the usefulness of a provision prescrib
ing proration of taxes. And many states, including California, have 
statutes requiring such proration in the absence of a specific will in
struction to the contrary. 

In contrast to an inheritance tax, which embodies the limited ad
vantages just outlined, the overwhelming merit of an estate tax is its 
simplicity and ease of administration. This advantage is apparent in 
almost every difference between the two types of taxes. 

Perhaps it is apposite here to point out that any death tax is only 
one of several possible ways of taxing the transmission of wealth. It is 
certainly the only method that has so far received widespread adop
tion. And, backed by a gift tax which catches any lifetime gifts made 
in lieu of transfers at death, a death tax is a fairly effective method. 
However, a number of other solutions have been proposed in recent 
years. Several writers have suggested that gift and death tax levies be 
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combined into an "integrated transfer tax." 2 This would impose a 
uniform system of taxes on any gratuitous transfers and would do away 
completely with any differences in treatment which depend on whether 
the transfer was made during life or at death. A similar proposal would 
impose a beneficiary-oriented "accessions tax," to be paid by each re
cipient of property.3 The tax would be cumulative throughout a bene
ficiary's life and would tax in graduated brackets any gratuitous re
ceipts, whether by gift or inheritance, and regardless of the transferor. 
Such a tax would effect more efficiently the social policies of death and 
gift taxes. Thus it would impose a greater tax when wealth was trans
mitted intact than when it was split up. And the tax would be greater 
upon a transferee who already had received property from other trans
ferors. A number of other types of tax have also been suggested.4 Most 
of these would seem to be too complex to be practicable. 

Before deciding to conform the California transfer tax system to the 
federal in aU details, a decision must be made as to just what basic 
type of tax California will have. It seems questionable to attempt to 
conform the California inheritance tax to the federal estate tax in a 
number of minor ways, when the underlying natures of the two taxes 
are so different. And if consideration is to be given to changing the 
basic principle of the California death tax, perhaps attention should 
also be given to some of the more recent transfer tax ideas that have 
been propounded by modern tax economists. 

With these reservations in mind,5 we can proceed to outline many 
of the differences between the California inheritance tax and the fed
eral estate tax and between the California and federal gift taxes. It 
should be noted at the outset that many of the differences between 
the California and federal laws are not statutory. They arise from the 
case law or regulations. And many issues which have been decided by 
federal regulations or cases are still open questions in California. If 
clMe conformity is to be accomplished, the California statutory scheme 
will have to be considerably more detailed than it now is, or else broadly 
revised $.D.d detailed regulations will be required in addition to the 
~lativ6 changes. 

DEATH TAX DETAILS 
Taxable Transfers 

There are a number of discrepancies between the two systems as to 
which transfers are taxable. Some of these are the following: 

Revocable Inter Vivos Transfers. Transfers which the decedent 
could have revoked during his lifetime are taxable under both systems. 
But the precise scope of the federal and California provisions is some-
• E.g., Dewind, The Approaching Crisis in Federal Estate and (Rft T~ation, 3S 

CALIF. L. REV. 79 (1950). This course was even recommended by the United 
Statll4 Secreta.rY of the Treasury In 1950. Hearings Be!ore the House Ways and 
Means Committee on Revenue Remsion o! 1950, Slst Cong., 2d Sess., pt. 1, at 22 
(1950). 

~See Rudick, A Proposal !or an AcoeBsions T~, 1 TAX L. REV. 25 (1945) . 
• E.g., the ''bequeathing power succession tax." VICKERY, AGENDA FOR PROGRESSIVE 

TAXATION 224-28 (1947) . 
• Further detaUs about the history and pollcy of death taxation and analyses of 

present and prOPOsed systems may be found in: BlTTXER, op. cit. supra note 1 
at 1-19: SHUloTZ .. THE TAXATION OF INHERITANCE (1926) ; Surrey, An Introduotion 
to Rev(s(on o! tne Federal Estate and m!t TalI:, 38 OAt-IF. L. REv. 1 (1950); CCH 
INH., EST. & GIFT TAX RBP. , 1000 et seq. A simple survey of the Oallfornla sys
tem is Barnett, Cali/orma Inheritanoe and (Rft Ta:ces--4 8ummarll, 43 CALIF. L. 
REv. U (1955). 
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what different. California Revenue and Taxation Code Section 13646 
specifically applies only to revocable trusts. But the regulation 6 refers 
to transfers" in trust or otherwise." The scope of the regulation would 
seem justified by Section 13643 of the code, relating to transfers to 
take effect at death. 

The federal statute 7 reaches all transfers since June 22, 1936, where 
the decedent at the time of his death had the power to alter, amend, 
revoke or terminate, or where he relinquished such power in contem
plation of death. The decedent is considered as having the power even 
though it is subject to a precedent giving of notice or is not effective 
until the expiration of a stated period after exercise. The power re
sults in imposition of a tax whether it is exercisable by the decedent 
alone or in conjunction with any other person, and regardless of where 
the decedent got the power.s However, under the applicable regula
tions 9 a transfer is not taxable if the power may be exercised by the 
transferor only with the consent of all parties having an interest, vested 
or contingent, in the transferred property and if the power adds 
nothing to the rights of the parties as conferred by applicable local law. 

The state regulation indicates that California treats revocable trans
fers in similar fashion. But there are at least two significant differences 
from the federal law. The regulation speaks of the transfer being sub
ject to a power" reserved in the transferor. " Thus a power reacquired, 
as in the case of a successor trustee, would not seem to be included. 
This is like the pre-1936 federal law. Moreover, "power" is defined 
to include a power exercisable by the transferor alone or by the trans
feror and "any other person not having a substantial adverse interest 
in the property transferred." This is much narrower than the federal 
law, which applies if any other person has the power together with 
the transferor, unless all vested and contingent beneficiaries must con
cur. The California definition of "power" is similar to that obtaining 
under federal law prior to June 2, 1924. Since then the federal provi
sions have been considerably tightened. 

It is perhaps noteworthy that the California rule is fixed largely by 
regulation and could presumably be readily changed. But query 
whether the Controller is not now estopped to broaden the interpreta
tion given to the California statute. 

Inter Vivos Transfers Reserving Life Estate or Income for Life. 
The California provisions, while considerably less elaborate than the 
federal, are roughly equivalent. Revenue and Taxation Code Section 
13644 taxes transfers where the grantor expressly or impliedly reserves 
a life income or interest in the property transferred. A 1953 amend
ment to that section provides that such reservation will be conclusively 
presumed where the transferor retains possession or enjoyment of the 
income or interest until his death. 

The federal statute 10 has greater scope. It covers also the situation 
where the transferor can designate, alone or with another, the persons 
who shall possess or enjoy the property or income. The California 

• CAL. AD. CODE tit. 18, Section 712. 
7 INT. REV. CODE Section 2038. 
B Powers over transfers prior to .June 22, 1936, are treated the same except where 

the power was not reserved but arose, for example, because the decedent was 
appointed a successor trustee. 

D U. S. Treas. Reg. 105, Section 81.20. 
10 INT. REV. CODE Section 2036. 
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statute does not specifically reach such transfers. But Section 712 of 
the regulations seems broad enough to cover this general situation. 
However, the federal statute includes the property if the decedent 
has the power, alone or with any person, to designate the beneficiary; 
whereas Section 712 speaks in terms of a power exercisable by the 
transferor alone or in conjunction with any person not having substan
tial adverse interest. This difference is somewhat tempered by the fact 
that several federal cases have held that if the decedent has the power 
only as trustee and is circumscribed by enforceable standards of dis
cretion, then the property is not includible. 

The federal regulations 11 set forth three specific temporal standards 
for jUdging when property subject to a reservation of use, possession 
or right to income or other enjoyment will be included in the gross 
estate. Tax will result if such a power is reserved to a decedent: (I) 
for his life; (2) for any period not ascertainable without reference to 
his death; or (3) for such period as to evidence his intention that it 
should extend at least for the duration of his life and his death occurs 
before the expiration of such period. The California statutes and reg
ulations are considerably less detailed; but they are probably broad 
enough to embrace these three criteria. And in case of doubt, it seems 
likely that California courts would try to fallow the federallaw.12 

Inter Vivos Transfers Taking Effect at Death. Ever since the orig
inal Pennsylvania inheritance tax of 1826, most death taxes have ap
plied to transfers "intended to take effect in possession or enjoyment" 
at or after death. The federal law relating to such transfers has under
gOne· a series of complicated changes, the most recent of which was 
made by the 1954 Code.13 As it now stands, the estate tax law divides 
transfers taking effect at death into three categories: 

(I) Transfers made prior to October 8, 1949, are includible in the 
gross estate if possession or enjoyment through ownership can 
be obtained only by surviving the decedent, and the decedent 
retains an express reversionary interest, and if the actuarial 
value of the interest immediately before his death was more 
than 5 percent. ("Reversionary interest" includes the possibil
ity that property transferred by a decedent may return to him 
or his estate or may be subject to a power of disposition by 
him.) 

(2) A transfer made after October 7, 1949, where the decedent dies 
after August 17, 1954, will be subject to similar rules, except 
that property will be included even though the reversionary 
interest was not expressly reserved. 

(3) A much more inclusive provision is applicable if the transfer 
was made after October 7, 1949, and the decedent died before 
August 17, 1954. 

11 u. s. Treas. Reg. 105, Section 81.18. 
"E.g., Estate of Thurston, 36 Cal. 2d 207, 223 P. 2d 12 (1950). This case held that 

although the California tax attaches when a transferor reserves a life estate, it 
can be avoided by subsequent relinquishment of the life estate before death, if 
such reliriqulshment Is not made in contemplation of death. The court Indicates 
that the federal law says nothing specific about this but seems to take it for 
granted. The opinion illustrates how California courts often place much reliance 
upon federal cases in interpreting the California death tax law. 

18 INT. REV. CODE Section 2037. 



44 REPORT OF LAW REVISION COMMISSION 

Under both the present and prior federal statutes, the property is not 
included if possession and enjoyment could have been obtained by any 
beneficiary during the decedent's lifetime by the exercise of a power of 
appointment which in fact was exercisable immediately before the de
cedent's death. 

While the federal statute has been going through many judicial 
interpretations and legislative changes, California has retained essen
tially the same few lines.14 These tax an inter vivos transfer "made 
with the intention that it take effect in possession or enjoyment at or 
after the death of the transferor." The statute has been involved in 
litigation only a few times. The most interesting case is Estate of Madi
son.15 While the federal estate tax will not tax a transfer where the 
transferor has entirely divested himself of all interest; even though 
there is a shift of possession or enjoyment upon his death, under the 
Madison case the California inheritance tax seems to reach a transfer 
where the transferor keeps nothing, while the beneficiaries receive the 
income for the life of the transferor and the corpus on his death. The 
opinion can be interpreted as taxing any trust where the corpus iJ! 
distributable upon the death of the trustor. In this particular area, 
the California law is thus considerably broader in its incidence than 
the federal The rationale gf the Madison case seems to be that certain 
shackles on a beneficiary's enjoyment are removed on the death of 
the transferor.16 

California deals specifically with the possibility of reverter problem. 
only in Regulation Section 713. Under that section property trans
ferred inter vivos is subject to taxation if it may revert or revest in the 
transferor upon the prior death of the transferee pursuant to an ex
press provision in the instrument of transfer and not by reason of the 
statute of succession, and if the transferor predeceases the transferee. 
Any· such reservation is of course also a limit on the transferee's pos
session or enjoyment. The California law is different from the federal 
statute in that (1) it is limited to express reservations, and (2) there 
is no 5 percent de minimus provision. 

Note that under rederallaw even though the value of the possibility 
of reverter is not enough to throw the property into the transferor's 
estate, the actuarial value of the possibility of reverter itself is prop
erty of the decedent at the time of his death. It is therefore includible 
in his gross estate under Internal Revenue Code Section 2033 taxing 
property "to the extent of the interest therein of the decedent at the 
time of his death." This is perhaps also true under the California 
law 17 as to possibilities of reverter which are not expressly reserved. 

Inter Vivos Transfers in Contemplation 0/ Death. The 1891 New 
York inheritance tax law first introduced a clause taxing any property 
transferred· during life "in contemplation of death" without adequate 
consideration in money or money's worth. Both the present federal 
and California death taxes have a provision taxing such transfers. The 
language of the statutes is roughly comparable. It may be that the de
cided cases under the two systems are not entirely in accord. But 
whether a lifetime transfer was made in contemplation of death is 

1< CAL. REV. & TAX. CODE Section 13643. 
:u; 26 Cal. 2d 453, 159 P. 2d 630 (1945). 
18 See Estate of Hyde, 92 Cal. App. 2d 6, 14, 206 P. 2d 420, 425 (1949). 
17 CAL. REV. & TAX CODE Sections 13601-602. 
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largely a factual problem. Any differences in the cases may probably be 
ascribed to different fact situations. 

In 1950 Congress modified the Internal Revenue Code to specify 
that no gift made more than three years before death will be treated 
as made in contemplation of death. This is a conclusive presumption. 
California adopted a similar provision in 1951. Congress also adopted 
in 1950 a rule that creates a prima facie presumption that gifts made 
less than three years before death were made in contemplation of death. 
But California has not followed on this point. However the federal 
prima facie presumption seems of no real significance. It does not ae
complish anything that the taxing authorities could not do anyway 
by asserting a deficiency on grounds that a transfer was made in con
templation of death. 

The California statute 18 does make a more determined effort than 
does Internal Revenue Code Section 2035 to define just what "con
templation of death" means. And a recent California case, Estate of 
4dams,t& reviews the California law with respect to contemplation of 
death and points out that there is enough California authority so that 
it is not necessary to look to other state or federal decisions to decide 
a particular case. Nevertheless, it seems likely that the California and 
federal provisions will be interpreted quite similarly in this area. 

Inter Vivos Advancements of Testamentary Gifts. The federal law 
follows the general rule that an advancement is not taxable unless it 
is shown to be in contemplation of death. The fact that it is designated 
an advancement is not in and of itself determinative of tax liability. 
On the other hand, California Revenue and Taxation Code Section 
13647 specifically makes an advancement subject to tax. Advancements 
are taxed at their value as of the transferor's death. 

The specific California provision may well result in different federal 
and state treatment of the same transfer. An advaneement made more 
than three years prior to death would seem conclusively free of tax 
under the federal contemplation of death presumption. But it could be 
argued that the similar California presumption does not apply in the 
light of the specific statute taxing advancements. 

Power's of Appointment. The federal and California provisions re
lating to powers of appointment are substantially different. Under 
Internal Revenne Code Section 2041 the exercise or ownership of a 
general power of appointment O'(7er property at the time of death will 
subject that property to estate tax in the donee's estate. California 
imposes no tax in such circumstances. But it taxes as a transfer of 
property from the donor to the donee at the date of the donor's death 
a gift of any power of appointment made by a donor at any time in 
conjunction with the disposition of property.20 

A power of appointment designates the person who takes property. 
A broad power of designation is thus essentially equivalent to owner
ship. One problem in taxing such a power under an inheritance tax 
system, however, is in determining whether the beneficiary under the 
exercise of the power should be regarded as receiving the property from 
the donor or the donee for purposes of applying inheritance tax rates 
~ 

18 CAL. REV. & TAX. CODE Section 13642. 
18 39 Cal. 2d 309, 246 P. 2d 625 (1952) . 
.. CAL. REv. & TAX. CODIII Section 13691 et 8eq. 
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based on relationship. The common law property rule is that the bene~ 
ficiary takes from the donor. 

Most inheritance tax states have met the problem by imposing a tax 
on only the value of the life estate in the estate of the donor, whether 
he created the power of appointment during his life or at death. They 
tax the remainder value as if the property· were transferred by the 
donee. On this second transfer, at least one state bases its tax rate on 
the relationship of the recipient to the original donor. But most states 
impose rates based on the relationship of the recipient to the donee. 
Some states have variations which depend on whether the power· of 
appointment was or was not actually exercised by the donee. 

California has a system different from any other. When a power of 
appointment is given, the value of the property subject to it is taxed 
as though it were transferred to the donee in fee at the time of death 
of the donor. If it is certain that all Or a part of the property will go 
to charity on the death of the donee, then, to the extent that the charity 
will receive the property, the transfer is exempt from tax. The Cali
fornia provisions are the same whether the power of appointment is 
created during life or at death, except that a power of appointment cr~~ 
ated during life will not be taxed as a transfer to the donee if the 
donee in fact predeceases the donor or relinquishes the power prior to 
the donor's death, or if the donor has revoked the power. 

It is worth noting that under California law the transfer of one-half 
of the separate property of a decedent to a surviving spouse is exempt. 
This includes a transfer in trust with a power of appointment in the 
surviving spouse. The theory of this marital exemption is that the un
taxed one-half will be subject to tax in the estate of the surviving 

. spouse. But under the applicable California power of appointment pro
visions, it seems possible that this half may escape tax altogether. The 
same result could follow in a transfer from a wife to her husband of her 
share of community property, in trust with a power of appointment. 
The transfer by the wife is exempt under statute. And the exercise ·of 
the power of appointment is not a taxable transfer. 

It should also be noted that the federal taxing provisions relate only 
to "general" powers of appointment. These are, with certain excep
tions, powers which enable the donee to appoint to himself or his estate 
or creditors. If the power is limited to exclude such appointees, no tax 
results. The California law, being based on a completely different prin
ciple, has no occasion to distinguish between general and special powers. 

Community Property. There are significant differences between the 
California and federal treatments of community property interests. The 
Internal Revenue Code has no specific provisions dealing with commu
nity property. California has several. 

The California statutes 21 provide that on the death of a husband 
at least one-half of the community property is taxable. The one-half 
which belongs and goes to the wife is not subject to tax. If the wife dies 
first the one-half which belongs to her surviving husband is not taxed. 
Mor~over, to the extent the wife's one-half share of the community 
passes to her husband by will or intestacy, no tax is imposed. Also, the 
California statutes contain a specific provision with respect to widows' 
~v. & TAX. CODE Sections 13551-56. 
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elections-where, for example, a husband requires a wife to elect 
whether to take under his will a life estate in the whole of the commu
nity in lieu of her fee interest in one-half. In such a case, if she takes 
under the will, the property thus taken, up to a value not exceeding 
one-half of the value of the community, is not subject to tax. 

Under the federal estate tax, California community property ac
quired after July 29, 1927 (the date when it was first provided that 
the rights of husband and wife in community property are "present, 
existing and equal") is regarded as one-half owned by each spouse. 
Therefore one-half is included in the estate of the first to die, regard
less of who receives it. This differs from California mainly in that there 
is no special treatment for community property passing to a surviving 
husband. 

There are several other differences between the two systems. For fed
eral tax purposes, community property acquired before the 1927 date 
is regarded as separate property. California treats all community prop
erty the same. And the federal statutes make no provision for widows' 
elections. The estate tax treatment of such elections is not too clear. 
It is possible that part of the wife's share in the community may escape 
tax altogether. It seems likely that this would be partially offset by the 
imposition of a gift tax.22 

Joint Tenancy. The two systems have essentially the same treatment 
for joint tenancy property. Both treat the decedent as absolute owner 
of such property except to the extent that it is shown that the survivor 
contributed to the cost of the property. Under both systems it is now 
the rule that if joint tenancy property of husband and wife had its 
source in their community property it shall be treated as community 
property. California readopted this rule in 1955.23 The Internal Reve
nue Code 24 specifies this treatment for any community property so 
converted after 1941. 

Life Insurance. Under the Internal Revenue Code 25 there is in
cluded in the gross estate the value of all life insurance payable on 
account of the death of the decedent to his estate and all such insurance 
payable to other beneficiaries if the decedent possessed at his death any 
of the incidents of ownership (including a reversionary interest greater 
than 5 percent). 

California 26 also taxes all insurance payable to or for the benefit of 
the estate. And insurance payable to named beneficiaries is also taxed 
if the insured retained the incidents of ownership, but only to the ex
tent that the proceeds exceed $50,000. (The exemption is prorated if 
the decedent left policies payable to several beneficiaries in an amount 
greater than $50,000.) This California $50,000 exemption is similar to 
a federal provision which was in effect prior to 1942. Another differ
ence is that California exempts the proceeds of federal war risk insur
ance,27 which the federal law does not . 
.. See Brookes, The Taa: Con8equences of Widows' Elections in So. CALIF. TAX. INST. 

83 (1951) . 
.. CAL. REV. & TAX. CODE Section 13671.5 . 
.. INT. REV. CODE Section 2056 . 
.. Id. Section 2042 . 
.. CAL. REV. & TAX CODE Sections 13721-24. 
27 [d. Section 13861. 
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Deductions, Exemptions and Credits 

The state a.nd federal laws both provide that certain types of prop
erty and certain types of transfers escape death taxes. In some cases 
this is a complete freedom from tax. In others, only a specified part of 
the transfer may be made free of tax. The special statutes may estab
lish a deduction, an exemption, or a credit. Deductions and exemptions 
permit the exclusion of certain items in computing the value of the 
property upon which the tax is assessed. A credit is applied to reduce 
directly the amount of tax which is payable. It is generally allowed on 
account of some other tax which was paid upon the same property. 

Under both systems, deductions go to reduce the net amount of the 
estate subject to tax. Exemptions, however, are treated differently. The 
federal law regards exempt property as beyond the scope of the tax 
and simply imposes its graduated rates upon the balance. Thus a federal 
exemption may be said to come "off the top." California in effect im
poses its graduated rates upon the entire value of the property, includ
ing exempt property, and then reduces the tax by so much as is attribu
table to the exempt property. In making this calculation, exempt prop
erty is regarded as being in the lowest rate brackets. The result is that 
the nonexempt property is pushed up into a higher graduated bracket. 
Here, the exemption may be said to come" off the bottom." The purpose 
of the exemption thus seems in part defeated. 

Specific Exemptions. Both the California and federal statutes set 
certain minimums below which the death taxes will not be operative. 
The Internal Revenue Code 28 allows one lump-sum exempthm of 
$60,000 for each estate. Unless the taxable estate before deducting the 
exemption exceeds this amount, no federal estate tax is imposed.. Cali
fornia, consistent with its inheritance tax principles, grtmts varying 
exemptions depending upon the relationship of the recipient to the de· 
cedent.29 

The California exemptions range from $24,000 for property left 
to a widow down to $50 for propety left to a "stranger." As indi
cated above, California exemptions come off the bottom of the taxable 
estate instead of the top. Thus the estate tax on a net estate of $65,000 
would be imposed on $5,000 at only the minimum federal rates, while 8 
California inheritance tax on a taxable transfer of $65,000 to a widow 
would result in excluding the tax on $24,000 at the minimmnrate, 
while imposing a tax at graduated rates on the remaining $41,000. 

Separate Property Left to a Surviving Spouse. Both Califomia '8Ild 
the United States give special consideration to separate property ~ft 
to a surviving spouse. The Internal Revenne Code 80 contains '8. marital 
deduction which permits the deduction (up to one-half of the value of 
the adjusted gross estate) of the value of separate property of the de
cedent left to a surviving spouse. The federal provisions require that 
the property be left outright; the deduction is not available if the lml'~ 
vivor's interest is "terminable." The federal provisions specifically do 
not apply to separate property which was converted from community 
after 1941 . 
.. INT. REV. CODE Section 2052 . 
.. CAL. REv. & TAX. CODE Sections 13801-804 . 
.. INT. REV. CODE Section 2056. 
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California provides a marital exemption, not a deduction. This, like 
all exemptions in California, comes off the bottom instead of the top. 
The applicable provision 31 permits the exemption of property equal in 
amount to the clear market value of one-half of the decedent's separate 
property if transferred to the surviving spouse. The California pro
vision contains no terminable interest restriction. It specifically applies 
to a transfer in trust with a general or limited power of appointment. 
The California provision, unlike the federal, is applicable to separate 
property converted from community. 

Charitable Bequests. In the case of bequests to "charitable" organi
zations, the federal law 32 authorizes a deduction, while California 33 
gives an exemption. The practical effect of the two methods of treatment 
in this instance seems to be the same. 

The provisions are roughly similar in application. California, how
ever, has nothing like the federal disallowance of deduction in the case 
of payments to charitable organizations which engage in "prohibited 
transactions" not consistent with their charitable purposes. Nor does 
California have any specific provision for tax treatment in the event of 
a disclaimer by a beneficiary with the result that property is transmit
ted to a charity. The federal statute specifically authorizes a deduction 
for a transfer as a result of an irrevocable disclaimer. Since California 
imposes its tax on the basis of the will, not the actual distribution of 
property,34 it seems doubtful whether California would recognize as a 
charitable transfer property passing to a charity as the result of dis
claimer by a beneficiary. 

Expenses of Funeral, Last Illness and Administration. The Cali
fornia and federal provisions allowing deductions for debts of a de
cedent, expenses of funeral and last illness, and state and local taxes 
which are a lien at death are all roughly the same)l5 But in the case of 
deductions for attorneys' and executors' fees and other expenses of 
administration, the two systems are not very much alike.36 

California is much more strict as to what is allowable as an expense 
of administration. Deductible ordinary expenses are defined. Certain 
extraordinary expenses are singled out as deductible and others are 
made specifically not deductible. And California permits only the de
duction of executors' and attorneys' commissions based on the value of 
the estate at death. Under the federal estate tax these fees may be de
ducted on the basis of the total estate accounted for. 

The federal provisions deny the deduction of expenses of administra
tion from the gross estate if these expenses are taken as deductions on 
the income tax return of the estate. The estate must elect whether to 
use the deductions on its estate or income tax return. California has no 
such limitation. Many expenses qualify as deductions for purposes of 
both the inheritance tax and the fiduciary income tax. 

Amounts Paid as Estate or Inheritance Tax. California permits a 
deduction for the amount due or paid the United States as an estate 
tax.37 The actual amount deductible is computed by the inheritance tax 

81 CAL. REV. & TAX. CODE Section 13805 . 
.. INT. REV. CODE Section 2055 . 
.. CAL. REV. & TAX. CODE Sections 13841-42 . 
.. Id. Section 13409. 
35 CAL. REV. & TAX. CODE Sections 13983-87; INT. REV. CODE Section 2053 . 
.. CAL. REV. & TAX. CODE Sections 13988-88.1 ; INT. REV. CODE Section 2053. 
'" CAL. REv. & TAX. CODE Section 13989. 
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appraiser by applying the federal exemptions, deductions and rates to 
that part of the estate subject to both California and federal taxes. The 
estate is valued as determined by the inheritance tax appraiser, without 
regard to the actual federal valuation. The amount deductible is the 
federal estate tax as so computed or the actual federal tax paid, which
ever is less. While there is no strictly comparable federal deduction, 
there is a federal credit for state death taxes,38 which is the occasion for 
the imposition of the California "pick-up" tax. This is discussed at 
greater length below. 

Other Dednctions and Exemptions. There are a number of differ
ences between the two systems with respect to less important death tax 
deductions and exemptions. For example, both taxes make special pro
vision for the estates of members of the United States armed forces who 
die as a result of disease or injury suffered while on active combat 
duty.39 But the details of the provisions are quite different. California 
has no provision comparable to the federal statute which allows the de
duction from the gross estate of casualty losses during administration.40 
The provisions dealing with intangible property within the jurisdiction 
belonging to nonresidents are necessarily not very similar.41 

Gift Tax Credit. Both California and the United States allow a 
credit against the death tax for any gift tax paid on property included 
in the taxable estate.42 The California provision is similar to the federal 
one, although of course California allows a different credit as to each 
1;ransferee instead of just one credit rellardless of transferee. 

Previously Taxed Property. Both California and the United States 
take account of the hardship that may be worked upon an estate by 
successive deaths within a short span of time. But they do this in com
pletely different manners. 

The federal law, which was drastically changed by the Internal Rev
enue Code of 1954,43 now provides a credit against the estate tax where 
property was transferred to the decedent by a person who died within 
10 years before or two years after the decedent's death. This credit 
is based on the estate tax paid by the estate of the transferor and the 
time differential between the two deaths. 

Instead of a credit, California allows an exemption. This is similar 
to the pre-1954 federal deduction. It covers property subject to the 
California inheritance tax within a period of five years before the death 
of the decedent, provided that both (1) the relation of the beneficiary 
to the second decedent, and (2) the relation of the second decedent to 
the first decedent, were that relation defined as "Class A" by the stat
utes. Class A beneficiaries include spouse, lineal descendants, and lineal 
ancestors of the decedent. The exact amount of the exemption must be 
calculated in accordance with detailed and complicated rules, taking 
into consideration the deductions and other exemptions in both estates. 
88 INT. REV. CODE Section 2011 . 
.. CAL. REV. & TAX. CODE Sections 13871-73; INT. REV. CODE Section 220l. 
.. INT. REV. CODE Section 2054 . 
.. CAL. REV. & TAX. CODE Section 13851; INT. REV CODE Section 2101 et seq . 
.. CAL. REV. & TAX. CODE Sections 14051-59; INT. REV. CODE Section 2012 . 
.. Section 2013. 
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Valuation 

The main distinction between the California and federal valuation 
procedures is the federal provision for an optional valuation date.44 

California requires that the estate of a decedent be valued as of the 
date of his death.45 But under the federal estate tax, valuation may be 
made as of the date of death or, if the executor so elects, as of a date one 
year after death as to property still held at that time and as of the date 
of sale or distribution as to property sold or distributed prior to that 
date. 

Another important distinction is in the valuation of life estates and 
remainders. Since January 1, 1952, the federal taxing authorities have 
used tables based on a 31 percent annual return. Since July 1, 1945, 
California has used 4 percent tables.46 This naturally results in differ
ent valuations of the same interest. Other minor differences between 
valuation methods exist; for example, in the practices regarding valua
tion of inactive listed securities and life estates based on two or more 
lives. 

One major problem in any inheritance tax is applying it to transfers 
made. subject to a contingency or condition upon the occurrence of 
which the right, interest or estate of the transferee may be changed. 
Since an estate tax is imposed only on the value of the property of the 
decedent, it generally does not run into the problem of modifying the 
tax to take account of contingencies. Inheritance taxes, being based 
to some extent on who receives the property, must always take some 
account of the contingent nature of a transfer. 

California has a statute prescribing that when the ultimate disposi
tion of property is subject to a contingency, the tax is computed at the 
highest rate which, on the happening of any of the contingencies, would 
be possible under the provisions of the inheritance tax law.47 Tax pay
ment may be deferred pending the happening of a contingency if a 
bond is filed and interest paid.48 Also, the Controller is authorized to 
make compromises which are then approved by the court.49 And if a 
tax is paid on the basis of a high contingency, a refund may be had 
upon the happening of a contingency resulting in less tax.50 

The estate tax runs into the contingency problem only in the case of 
charitable bequests. The applicable federal regulations 51 permit the 
deduction as a charitable bequest of only that amount which is certain 
to go to charity after any possible diversions. If there is a possibility 
that the charity will not take the property, the deduction is denied 
unless the possibility is so remote as to be negligible. No modification 
of the value is permitted because of the lesser or greater likelihood 
that a contingency will occur . 
.. INT. REV. CODE Section 2032. 
(5 CAL. REV. & TAX. CODE Section 13951. 
.. ld. Sections 13953-54. 
'7Id. Sections 13411, 13956. 
'8Id. Sections 14171-78. 
'.ld. Sections 14191-92. 
5() ld. Sections 14401-403. 
51 U. S. Treas. Reg. 105, Section 81.46. 
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Tax Rates 

Insofar as tax rates are concerned, the basic distinction between the 
California and federal systems is in the relationship between the death 
and gift tax rates. In California the inheritance and gift tax rates are 
identical, so that whether a transfer is made during life or at death, 
the tax effect will be substantially the same. The federal gift tax rates 
are set at three-fourths of the comparable federal estate tax rates. The 
effective difference between the two rate tables is even greater than 
25 percent. The reason for this is that the estate tax rates are applied 
to the "net benefit" (the amount reaching the beneficiary) pltlS the 
part of the estate which is used to pay the tax. Gift tax rates apply 
only to the net benefit. This setup naturally encourages lifetime trans
fers. It is perhaps worthy of consideration whether California policy 
should or should not similarly encourage inter vivos gifts. 

Of course the California rates vary from person to person in accord
ance with the basic inheritance tax principle. And, as noted above, the 
California and federal rates are affected differently by exemptions from 
tax, since in California exempt property comes out of the bottom 
brackets whereas under the federal system it comes off the top. 

Taxing Procedure 

There is almost no real similarity between the California and federal 
systems of assessing and collecting death taxes. Probably the most sig
nificant difference is that the federal tax is self assessed (with valua
tions and tax due originally computed by the taxpayer and later audited 
by a revenue agent) while the California tax is assessed by state offi
cials on the basis of information obtained from the taxpayer and other 
sources. 

Assessing the Tax. California inheritance taxes are due and pay
able at death and become delinquent two years thereafter.52 Taxes are 
paid to the treasurer of the county whose superior court has jurisdic
tion to determine the tax.53 

The inheritance tax due in a particular case is determined by an 
appraiser appointed by the court from a panel of persons selected by 
the Controller. California has no actual tax return. But a number of 
documents must be submitted to the appraiser and these have the effect 
of furnishing relevant information so that he may determine the tax. 
The documents submitted include an inventory of the property in the 
estate, inheritance tax affidavit, community property affidavit, non
resident affidavit, joint tenancy affidavit, copies of the will, copies of 
trusts, data to aid valuation, etc. The appraiser determines the value 
of the property and the tax payable on the basis of the foregoing doc
uments, a review of the property and other evidence,and such informal 
conversations as he deems necessary with the executor and his at
torney.54 He may conduct a formal hearing as part of this procedure. 
mtimately he files with the court a written report setting forth the 
tax due. Notice of such filing is given and the person liable for the tax 
has 10 days in which to object.55 If there is no objection the court 

i,' CAL. REV. & TAX. CODE Sections 14102-103. 
53 la. Section 14104. 
54 la. Section 14501-505 . 
.. la. Sections 14506-509. 
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confirms the report and makes its order fixing the tax. If there is an 
objection the court will hold a hearing at which the report is presumed 
to be correct, and the person liable for tax is given an opportunity 
to rebut it.56 

Under the federal procedure the burden of valuing property and 
calculating the tax is placed on the personal representative of the 
decedent. Shortly after the date of death this representative must file 
a preliminary notice giving the approximate value of the estate in 
rough detaip7 Fifteen months after the date of death the estate tax 
return is due and the estate tax must be paid.58 The estate tax 
return is examined by a revenue agent, who proposes a deficiency if 
he deems it necessary. If informal conferences fail to result in agree
ment, the Internal Revenue Service issues a formal notice of deficiency; 
and the estate may within the next 90 days file a petition for rede
termination with the Tax Court.59 The federal statutes (unlike Cali
fornia) contain a specific provision whereby payment of the tax may 
be extended up to 10 years if payment on the due date would result in 
undue hardship to the estate.60 

Penalties. Inasmuch as the federal and California assessment sys
tems are so dissimilar, it naturally follows that the penalty provisions 
of the two taxes are quite different. California provides a penalty from 
$1,000 to $20,000 for refusing access to relevant books and records.61 
There is also a penalty for failing to observe the requirements with 
respect to obtaining consents to transfer.62 California has no provisions 
such as the federal penalties for failure to file a return and for filing 
a fraudulent return. Here the Internal Revenue Code prescribes ad 
valorem penalties, fines and imprisonment.63 

Refunds. Both systems make provision for obtaining a refund in 
the event the tax was overpaid. The United States provides a specific 
form of claim.64 The California refund procedure is somewhat more 
cumbersome. Instead of simply filing a form, application must be made 
to the court having jurisdiction of the estate, with notice given to the 
Controller. If the court authorizes the refund, it issues its order direct
ing the county treasurer to pay it.6& 

Statutes of Limitations. In the matter of limitations, the two tax 
systems are in no wise similar. California has no statute of limitations 
on the determination or collection of inheritance tax. The Revenue and 
Taxation Code specifically provides that the provisions of the Code of 
Civil Procedure relating to limitation of actions are not applicable.66 
The Internal Revenue Code, on the other hand, has a limitation of 
three years after the return is filed (six years if more than 25 percent 
of the gross estate has been omitted). Any action must be brought 
within six years after assessment.67 

.. [d. Sections 14510-13. 
57 INT. REV. CODE Section 6036; U. S. Treas. Reg. 105, Section 81.58. 
58 [d. Sections 6075, 6151. 
.. [d. Sections 6211-13. 
00 [d. Section 6161. 
61 CAL. REV. & TAX. CODE Section 14812 . 
.. [d. Section 14347 . 
.. INT. REv. CODE Section 6651 et seq. ; Section 7201 et seq . 
.. Form 843. 
M CAL. REV. & TAX. CODE Sections 14361-428 . 
.. [d. Sections 14355, 14674 . 
.. INT. REV. CODE Sections 6501-503. 
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The California time limit on making refund claims varies with the 
ground for refund. Generally the period is six months or a year after 
the event takes place which justifies the refund. 68 The federal limit is 
three years from the date the return was required to be filed, or two 
years after the date the tax was paid, whichever is later.69 A sui,t upon 
a refund claim must be brought within two years after the disal
lowance of the claim or at any time within six months after filing a 
claim, if it is not acted upon.70 

Interest. The United States charges 6 percent interest on defi
ciencies and allows interest at the same rate on refunds. 71 California 
also imposes 6 percent interest on deficiencies from the date the tax 
becomes delinquent.72 But there is no interest allowed on refunds un
less the refund is refused after final judgment; and then interest runs 
only from the date of such refusal. 73 

Liens. Both California and the United States have elaborate pro
visions for liens to secure the tax. The federal lien attaches at death 
and remains until the tax is paid or 10 years after death. The lien is 
divested in the case of administration expenses and certain sales to 
bona fide purchasers.74 The California lien continues until the tax and 
interest are paid in full; but there are provisions concerning mort
gages and bona fide purchasers, and for the release of a lien if a bond 
is posted.75 California makes specific provision for a suit to quiet title 
against a tax lien or to determine that property is not liable for tax.76 
Under both systems liens may be released by authorized officials, and 
the taxing authorities are specifically allowed to levy upon property to 
enforce the tax.77 

Special Oalifornia Provisions. Two aspects of the California in
heritance tax are completely unlike anything found in the federal 
system. The California law provides detailed requirements for obtain
ing releases on the transfer of bank accounts, stocks, etc. Before stock 
may be transferred or property delivered by a bank or custodian, and 
before the payment of any benefits under life insurance, the transferor 
must obtain from the Office of the Controller a "Consent to Transfer." 
These Consents are freely given; but they provide the inheritance tax 
authorities with a way of checking up on the property which should 
be included in the inventory of an estate. California also has statutory 
provisions concerning the opening of safe deposit boxes to which the 
decedent has access and the taking of an inventory of the contents.78 

California provides a special discount for prompt payment of tax, 
something the federal system does not allow. To the extent the inherit
ance tax is paid within six months from the date of death, there is 
allowed a discount equal to 5 percent of the amount of tax. However, 
.. CAL. REV. & TAX. CODE Sections 14361-428 . 
.. INT. REV. CODE Section 6511. 
'10 [d. Section 6532. 
71 [d. Sections 6601, 6611. 
,. CAL. REV. & TAX. CODE Section 14211. 
73 [d. Sections 14431-32. 
,. INT. REV. CODE Section 6324. 
75 CAL. REV. & TAX. CODE Sections 14301-306. 
76 [d. Section 14571-77. 
77 INT. REV. CODE Sections 6325, 6331; CAL. REV & TAX. CODE Sections 14307-308, 

14321-23. 
78 CAL. REV. & TAX. CODE Sections 14341-46. 
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this discount may be paid and subsequently completely lost if it later 
develops that a "pick-up tax" is payable by the estate. 79 

The California "Pick-up Tax" 

One aspect of the California inheritance tax system which merits 
special comment and consideration is the additional estate tax, com
monly known as the "pick-up tax." Under the Internal Revenue Code 
the United States allows a credit against the estate tax (up to a spec
ified maximum amount) for any death taxes paid to a state.80 The 
credit applies only if the taxable estate (after deduction of the $60,000 
specific exemption) exceeds $40,000. In order to take full advantage of 
this federal provision, that is, to make sure that the state tax is at 
least equivalent to the federal credit, most states have enacted special 
taxes which come into play when the regular state death tax would 
not result in a tax equal to the amount of the credit. California has 
such a provision.81 

Because the tax imposed is simply" equal to the difference between 
the maximum credit and the inheritance tax payable," the pick-up tax 
is an estate tax, not an inheritance tax; like the federal estate tax itself, 
the maximum credit is simply a graduated percentage of the entire 
taxable estate. The nature of the pick-up tax is thus completely incon
sistent with the basic principle of the California inheritance tax. The 
tax can only be rationalized as a makeshift device by which the State 
can collect the maximum federal credit instead of seeing it paid to 
the United States. It is somewhat anomalous that, after California has 
gone through all its elaborate procedures to relate the tax imposed to 
the relationships between a decedent and his beneficiaries, an arbitrary 
estate tax is imposed which very often results in the final tax paid bear
ing little connection to asserted inheritance tax objectives. 

Another seeming anomaly now exists in connection with the pick-up 
tax, as a result of the recent federal change from a deduction for 
prior-taxed property to a credit for estate taxes paid on such property. 
A California statute specifically states that no California exemption for 
prior-taxed property is allowable with respect to the pick-up tax.82 

This made sense under the old setup, since such property was deducted 
from the federal gross estate before the allowable state credit was com
puted. But this is no longer true. Therefore it seems that property 
recently taxed will be, in effect, taxed again by the California pick-up 
~L . 

It may be noted that the pick-up tax generally comes into play only 
in fairly large estates. The reason for this is that the federal credit is 
based upon the entire taxable estate, without reduction on account of 
federal estate taxes assessed. The inheritance tax, on the other hand, 
is computed on the value of the property transferred, after a deduction 
for federal estate taxes paid. When the value of the gross estate is 
substantial, the graduated federal estate tax takes out a very large bite. 
As a result, the estate subject to inheritance tax is reduced to such an 
extent that the tax is less than the allowable federal credit. 
79 ld. Section 1416l. 
80 INT. REV. CODE Section 201l. 
81 CAL. REV. & TAX. CODE Sections 13441-42. 
82 CAL. REV. & TAX. CODE Section 13824. 
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GIFT TAX DETAilS 
Policy 

The basic purpose of any gift tax is to act as a backstop to a death 
tax. It prevents the tax-free transfer of wealth during life where a 
similar transfer at death would be subject to tax. As noted previously, 
the California statutes assess lifetime transfers and transfers upon 
death at the same tax rates.83 The federal provisions, encouraging life
time transfers, impose gift tax rates equal to three-fourths of the com
parable estate tax rates.84 

The federal and California gift taxes are, like the respective death 
taxes, based on entirely different principles. The federal provisions, 
donor-oriented like the estate tax, base the tax on the value of total 
lifetime gifts made by the donor, irrespective of who the donee may 
be. The California provisions, donee-oriented like the inheritance tax, 
base the tax on both the value of the property transferred by gift and 
the relationship of donee to donor. 

There is comparatively little statutory authority under either system 
to govern the details of imposition of the gift tax. In California, more
over, there have been almost no decided cases under the gift tax. There
fore it is difficult in many instances to make accurate comparisons of 
the California and federal laws. 

Taxable Transfers 

Both the federal and California statutory prOVISIOns speak in the 
broadest terms. They impose a tax on the transfer of any property 
by gift.85 Therefore, essentially, the two taxes reach the same transac
tions. To some extent differences in the application of the two systems 
have become apparent. Some of these are outlined below. 

California has no gift tax provisions specifically dealing with powers 
of appointment. The exercise or release of such a power is presumably 
not a gift. As was noted in connection with the inheritance tax, some 
surprising interpretations are possible with respect to the California 
tax law dealing with powers of appointment. The federal gift tax, on 
the other hand, not only reaches a transfer which creates a power of 
appointment but also has an elaborate provision taxing the exercise 
of a "general" power of appointment and the release (including the 
lapse, under certain circumstances, but not the disclaimer or renuncia
tion) of such a power.86 

In the case of certain transfers involving husband and wife there 
are several well-defined distinctions betwen the two gift taxes. If a 
gift of community property is made to a third person, both systems 
regard each spouse as the donor of one-half. California applies the same 
rule to community property regardless of when it was acquired.87 But 
the federal law treats California community property acquired prior 
to July 29, 1927, as separate property. Under both systems the equal 
division of community property into separate property incurs no tax. 

In their treatment of gifts of separate property, the federal and Cali
fornia statutes have little in common. If the separate property of either 
sa Compare CAL. REV. & TAX. CODE Sections 13404-407 with Sections 15205-208. 
84 Compare INT. REV. CODE Section 2001 with Section 2502. 
&, [d. Section 2501; CAL. REV. & TAX. CODE Section 15201. 
... INT. REV. CODE Section 2514. 
87 CAL. REV. & TAX CODE Section 15304. 
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spouse is transferred by agreement into the community property of 
both, it is regarded as a gift of one-half the value of the separate prop
erty under both systems. But in California if it is the separate prop
erty of the wife which is so converted, the other one-half will also be 
gift taxed if on her death it goes to her husband free of inheritance 
tax under the special inheritance tax exclusion. This one-half, in such 
event, is treated as a gift by the wife at the time of her death.ss More
over, a new provision of the 1954 Internal Revenue Code has elimi
nated the gift tax consequences of a transfer by a husband or wife of 
separate property into a joint tenancy in real property of both spouses 
unless the spouses elect to treat the transfer as a gift.s9 

The federal law contains a marital deduction provision completely 
unlike anything in the California statutes. Internal Revenue Code 
Section 2523 provides, in effect, that only one-half of a gift of separate 
property from one spouse to another is subject to federal gift tax, 
provided the gift is not of a "terminable interest." And on a gift to 
a third person, if the other spouse consents, a gift is treated for federal 
gift tax purposes as made one-half by each spouse.90 California has no 
such provisions. 

The California regulations contain a specific provision dealing with 
a widow's election to take under the terms of her husband's will a 
distribution of property which results in her receiving less than one
half of the value of the community property.91 It provides that the 
acceptance of such distribution is not a gift by her of the difference 
between what she gets and her one-half of the community property. 
There is some question under federal law as to whether a wife would 
be making a taxable gift in these circumstances. 

A new federal statute enacted in 1954 provides that where husband 
and wife enter into a written agreement relative to their marital and 
property rights and a divorce occurs within two years thereafter 
(whether or not the agreement is approved by the divorce decree), any 
transfer to a spouse in settlement of marital rights or to provide rea
sonable support for issue of the marriage during minority shall be 
deemed made for full and adequate consideration.92 California has no 
such provision. It seems doubtful that California could adopt the princi
ple of the federal statute without specific legislative authority. 

Deductions and Exemptions 

The deductions and exemptions allowed under the two gift taxes are 
quite different. Both systems allow an annual amount which may be 
given without incurring tax. California exempts the gift of $4,000 per 
year to any donee.9s This is equal to the old federal exclusion. The 
Internal Revenue Code 94 contains an exclusion for $3,000 per year 
per donee. Neither the California nor federal provisions apply to 
gifts of a "future interest." Considerable question formerly existed 
whether gifts to minors could be other than a future interest. However, 
by statutory provision (the California statute was adopted in 1955), 
SOld. Section 15303. 
III INT. REv. CODE Section 2515. 
00 ld. Section 2513. 
91 CAL. AD. CODE tit. 18, Section 79 . 
.. INT. REv. CODE Section 2516 . 
.. CAL. REV. & TAX. CODE Section 1540l. 
.. INT. REV. CODE Section 2503. 
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both laws now specify that a gift to a minor is not a gift of a future 
interest provided both the property and income therefrom may be 
expended by or for the benefit of the minor during his minority and 
will to the extent not so expended pass to the minor at the age of 21 
or, if he dies before reaching 21, be payable to his estate or as he may 
designate by general power of appointment.95 The California annual 
exemption specifically does not apply to the one-half of community 
property converted from a wife's separate property which is subject 
to gift tax if it passes to the surviving husband on the death of the wife. 
The federal system has no need for such a provision. 

Before imposing gift tax rates both California and the United States 
allow specific lifetime exemptions in addition to any applicable annual 
exemption or exclusion. The California specific exemptions vary de
pending on the relationship of the donee.96 They are the same as the 
equivalent inheritance tax exemptions. The Internal Revenue Code 97 

provides a specific exemption of $30,000 for each donor. This applies 
whether the total amount is given to one donee or a dozen, and regard
less of the relationship of the donees to the donor. There are other 
marked differences in the exemption procedures under the two gift 
taxes. California specific exemptions must be applied to net gifts as 
they are made.98 The federal $30,000 exemption, on the other hand, 
mayor may not be applied, as the donor desires. Another basic differ
ence is that, like all California exemptions, the California specific ex
emptions come off the bottom of a taxable transfer, not off the top as 
does the federal. The California gift tax rate brackets are thus applied 
before deducting the exemptions. The federal tax rate brackets are 
applied after the specific exemption is deducted. 

Neither the federal nor California gift tax applies to a bona fide 
charitable gift.99 But California has no provision comparable to the 
federal disallowance of a deduction for gifts made to a charitable or
ganization which engages in certain "prohibited transactions." Cali
fornia does have such a disallowance provision in its income tax law 
with respect to deductions for charitable gifts. But neither the inherit
ance nor gift tax law has been modified to include this concept. 

The federal gift tax exempts any gift of intangibles by a nonresident 
alien not engaged in business in the United States.lOO California im
poses a tax on certain intangibles with a California situs belonging to 
a nonresident unless the nonresident's state of residence: (1) has a 
gift tax; and (2) does not impose it on California residents or has 
specific reciprocity provisions.lOl 

Valuation 

In assigning a value to the property transferred, the California and 
federal practices under the gift taxes differ in the same fashion that 
they do under the death taxes. For example, California uses 4 percent 
interest tables where the federal authorities use 3i percent tables. 
Under the gift tax, as under the inheritance tax, California is faced 

95 Ibid.,· CAL. REV. & TAX CODE Section 15402. 
00 CAL. REV. & TAX. CODE Sections 15421-24. 
97 INT. REV. CODE Section 2521. 
98 CAL. REV. & TAX. CODE Section 15426 . 
.. INT. REV. CODE Section 2522; CAL. REV. & TAX. CODE Sections 15441-42. 
100 INT. REV. CODE Section 2501. 
101 CAL. REV. & TAX. CODE Section 15451. 
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with the problem of contingent transfers. Here too, it taxes such trans
fers at the highest rate possible.102 There is provision for compromise 
and for postponing tax payment by posting a bond. lo3 A refund may 
be obtained on the happening of a contingency which would have re
sulted in less tax.104 

Tax Rates 

The basic tax computation procedure is similar under both gift taxes. 
The tax rates are applied to the total accumulated gifts. Then the tax 
previously paid is subtracted in order to arrive at the tax currently 
payable. Of course, the California graduated tax rates vary, depending 
on the relationship of the donee to the donor, whereas the federal rates 
are graduated solely on the basis of the total taxable gifts made by a 
donor, regardless of donee. 

Taxing Procedure 

Under both gift taxes a return must be filed by April 15 of each year 
for gifts made during the preceding calendar year.105 A return is re
quired if the value of gifts made exceeds the annual exemption or ex
clusion, or if there is a gift of a future interest regardless of amount.106 

The federal gift tax is payable at the time the return is filed. l07 The 
California tax is technically due when the gift is made, but does not 
become delinquent until the Controller finally determines the tax.10S 
He is directed to do this within six months after the return is filed; 
but his determination is valid if made at any time within three years 
thereafter .109 . 

In California the donee may join in filing the donor's return 110 or 
may file a separate donee's return.u1 In the case of a gift in trust 
both beneficiary and trustee must file a return.u2 Under the federal 
system either the beneficiary or trustee must file a return if the gift 
is in trust.113 And there is no federal provision for a donee's joining 
in a donor's return. A separate donee return must be filed.1l4 

When the California Controller has determined the tax he notifies 
the donor by personal service or by mail of the amount due. His deter
mination becomes final 60 days after notice unless the tax is paid under 
written protest and an action is brought in the superior court to re
cover it. In the latter event the determination becomes final whenever 
the judgment in the action becomes final. ll5 Under the federal system 
the gift tax return is examined by a revenue agent. If a deficiency is 
proposed the government will issue a formal notice, and the taxpayer 
may appeal to the tax court within 90 days thereafter.116 

lOll ld. Section 15210. 
108 ld. Sections 15931-52. 
10< ld. Section 16223. 
106 INT. REV. CODE Sections 6019, 6075; CAL. REV. & TAX. CODE Section 1565l. 
100 U. S. Treas. Reg. 108, Section 86.20; CAL. AD. CODE tit. 18, Section 173. 
101 INT. REV. CODE Section 6151. 
lOB CAL. REV. & TAX. CODE Sections 15904-905. 
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The California gift tax is a lien upon the transferred property from 
the time of the gift until 10 years after the tax becomes delinquent. 
The lien may be released by the Controller in his discretion if he de
termines that the tax is otherwise sufficiently secured, or if a bond is 
posted. If the property is sold to a bona fide purchaser the lien is 
released; but then it attaches to all other personal property of the 
donee. The statutes provide for a writ of execution to enforce a judg
ment and for withholding credits or other personal property belonging 
to the person liable for tax and in the hands of a third person. Pro
ceedings to collect tax may be brought at any time up to 10 years after 
the date of delinquency.l17 

The federal statute of limitations on assessment is three years after 
the return is filed, unless the amount omitted from the return is more 
than 25 percent of the total gifts stated in the return, in which case 
it is six years. Any action must be brought within six years after assess
ment.118 The federal lien attaches for 10 years from the time the gift 
is made. If property is transferred to a bona fide purchaser it is di
vested of the lien, but the lien then attaches to all other property of 
the donee. The lien may be released if the Secretary of the Treasury 
or his delegate determines that the tax liability has been satisfied, 
become legally unenforceable, or been adequately provided for, or if a 
bond is furnished.119 There are specific provisions for the liability of 
transferees for the tax.120 

The California gift tax may be refunded in the following circum
stances: (1) if any tax was erroneously paid, by filing an application 
with the Controller within one year after payment or within one year 
after the tax determination becomes final, whichever is later; (2) if 
any tax paid was later declared by a competent court to be in excess 
of the amount due, by application to the Controller within one year 
after judgment becomes final; (3) if tax is paid on a "high contin
gency" and a lower contingency subsequently happens, by application 
filed with the Controller within six months ·after the happening of 
the contingency.l2l Any application for refund must set forth in detail 
and under oath all the relevant grounds and facts.122 

The United States provides a regular form for claiming a refund.123 
A claim for refund must be made within three years after the return 
is required to be filed or two years after the tax was paid, whichever is 
later.124 Suit may be brought within two years after disallowance of a 
claim or at any time within six months after filing a claim if it is not 
acted upon.125 

Under the California gift tax, if a return is not filed or if a return 
does not show all of the transfers made in the year for which the return 
is filed, a penalty equal to 5 percent of the tax on the transfers not 
117 CAL. REv. & TAX. CODE Sections 16061-121. 
118 INT. REv. CODE Sections 6501-502. 
118 Id. Sections 6324-25. 
uo Id. Sections 6901-902. 
lJIl CAL. REv. & TAX. CODE Sections 16221-24. 
122 CAL. AD. CODE tit. 18, Section 272. 
U8Form 843. 
:w. INT. REv. CODE Section 6511. 
l!J5Id. Section 6532. 
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reported is added to the tax. In the case of fraud, there is an additional 
penalty equal to 25 percent of the tax on the transfers not reported.126 
Wilful failure to file a return or pay a tax brings an additional penalty 
of $1,000.127 Refusal to give the Controller access to books and records 
relating to transfers, after his lawful demand, may result in a fine of 
from $1,000 to $20,000.128 

Under the federal gift tax, failure to file a return, unless there was 
reasonable cause, results in a penalty equal to 5 percent of the tax for 
each month of delay, up to a maximum of 25 percent.129 In the case of 
an underpayment due to negligence or intentional disregard of the 
rules and regulations there is imposed a penalty equal to "5 percent of 
the underpayment. In the case of fraud, there is a penalty equal to 50 
percent of the underpayment.130 Moreover, any wilful failure to pay 
a tax or file a return, or any wilful attempt to evade tax is subject to 
both a substantial fine and imprisonment.131 

California charges interest on delinquent taxes at the rate of 7 per
cent.132 Interest at 7 percent is also charged after June 15 of the year 
in which a gift was made if the return is filed after the due date.133 
California pays interest at 6 percent from the date of overpayment 
whenever an overpayment is determined by judgment of a court or was 
not due to an error or mistake of the taxpayer.134 The United States 
both charges and allows 6 percent interest.135 

CONCLUSION 

The foregoing survey in no way purports to be either an exhaustive 
catalogue of the differences between the California and federal transfer 
tax systems or a complete analysis of those differences which are dis
cussed. But it should point up some of the decisions necessary in any 
move" to bring the California laws into closer accord with the federal. " 

As was noted at the outset, the basic choice is between the estate tax 
and the inheritance tax principles. Regardless of the outcome of this 
decision, there are, of course, a number of minor discrepancies which 
merit correction. And some consideration should be given to other, more 
important differences. However, there seems little point in worrying 
about conformity in a multitude of minor details if the present basic 
difference between the two tax systems is to continue. It would seem 
far better for California to maintain an integrated and consistent 
system of its own. 

If California is to consider a basic change, strong arguments support 
the switch to an estate tax. Aside from the theoretical policy advantages 
outlined at the beginning of this survey, the main argument in favor 
of an inheritance tax is that California has one and so do most other 
,.. CAL. REV. & TAX. CODE Sections 15681-82. 
1%7 Id. Sections 15685, 16965. 
,.. Id. Section 16662. 
,.. INT. REV. CODE Section 6651. 
uo Id. Section 6653. 
J.Blld. Sections 7201-203. = CAL. REv. & TAX CODE Section 15961. 
188 Id. Section 15684.5. 
1M Id. Sections 16271-72. 
l8II INT. REV. CODE Sections 6601, 6611. 
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states.136 On the other hand, an estate tax has the important advantage 
of being relatively simple to administer. 

This relative simplicity is apparent in many ways. Most obviously, 
the tax calculation involves only one computation, regardless of the 
number of beneficiaries. And all the inheritance tax difficulties with 
contingent transfers are eliminated. (New York, for example, switched 
to an estate tax in 1930; but even today it is making adjustments on 
contingent transfers under its old inheritance tax.) The estate tax 
requires no special rules to deal with renunciations and will compro
mises. And the complicated income tax deduction for the death tax 
attributable to income in respect of a decedent is not further compli
cated by not knowing which inheritance tax rate to use. 

It should also be borne in mind that even now California does not 
impose a pure inheritance tax. As was observed above, the state pick-up 
tax is a function of the federal estate tax. It thus injects the principle 
of an estate tax into California death duties. 

CLASSIFICATION OF STATE INHERITANCE, ESTATE AND GIFT TAX LAWS 
Additional 

Inheritance estate tax jor 
State tax jederal credit Estate tax 

Estate tax 
jor federal 
credit only Gift tax 

Alabama _________ _ 
Arizona __________ _ 
Arkansas ________ _ 
California _________ x x 
Colorado __________ x x 
Connecticut ________ x x 
Delaware __________ x x 
District of Columbia x x 
Florida __________ _ 
Georgia __________ _ 
Idaho _____________ x 
Illinois ____________ x x 
Indiana ___________ x x 
Iowa ______________ x x 
Kansas ___________ x x 
Kentucky __________ x x 
Louisiana _________ x x 
Maine _____________ x x 
Maryland· ________ x x 
Massachusetts _____ x x 
Michigan __________ x x 
Minnesota _________ x x 
M!ssissippi _______ _ 
MIssouri __________ X x 
Montana __________ x x 
Nebraska __________ x x 
Nevada __________ _ 
New Hampshire ___ x x 
New Jersey ________ x x 
New Mexico _______ x x 
New York _________ x 
North Carolina ____ x x 
North Dakota ____ _ 
Ohio ______________ x x 
Oklahoma _________ x 
Oregon ____________ x 
Pennsylvania ______ x x 
Rhode Island x x 
South Carolina _____ x x 
South Dakota ______ x 
Tennessee _________ x x 
Texas _____________ x x 
Utah _____________ _ 
Vermont __________ x x 
Virginia ___________ x x 
Washington ________ x x 
West Virginia _____ x 
Wisconsin _________ x x 
Wyoming __________ x x 
• Maryland also levies a tax on commissions of 
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Of course the federal estate tax is no purebred either. It does not 
escape completely the necessity for valuing the interests of each bene
ficiary. Both the deduction for charitable bequests and the marital 
deduction require the valuation of separate interests. And the prora
tion of estate taxes, whether by will or by statute, requires a computa
tion of the value of each beneficiarv's share. 

In the last analysis, there is mu·ch to be said both for and against 
trying to achieve absolute conformity. This survey has tried to bring 
out some of these considerations. If California is to revise its inheri
tance and gift tax laws, it can choose from among the following alterna
tives: 

1. Switch to some sort of integrated transfer tax. This would be the 
most radical change. It is an alternative well beyond the scope of 
Resolution Chapter 205, but one well worth considering. 

2. Conform fully to the federal estate tax. This is open to the objec
tion that it involves an abdication of legislative responsibility to Con
gress. Moreover, this course necessitates constant revision by the Cali
fornia Legislature to keep abreast of federal changes. It has the ad
vantages of making considerably easier the job of the persons who 
must compute the tax and of facilitating integrated estate planning. 
The switch to an estate tax would mean a radical change in computa
tion and administration of the death tax. It would probably require a 
comprehensive study to decide where to set the rates. 

3. Switch to an estate tax and set up an independent system, similar 
to the federal. This is, in essence, the procedure California follows with 
respect to the income tax; it conforms where it is convenient and not 
too expensive. This, too, necessitates constant revision in the light of 
federal changes. But it permits more independent jUdgment. 

4. Retain an inheritance tax but try to conform to the federal system 
wherever possible. This would require a number of small changes. For 
example, treatment of certain types of trusts might be changed, only 
post-1927 community property might be regarded as true community, 
the life insurance exemption might be eliminated, etc. This would mean 
a multitude of minor decisions as to which aspects of the federal system 
should be followed. It would probably facilitate tax computation and 
administration and estate planning if even this modified conformity 
were achieved. 

5. Retain an inheritance tax and ignore the federal system, but cor
rect loopholes and inequities and simplify computation and adminis
tration under the present tax. This might include a different tax treat
ment for the exercise of powers of appointment, the imposition of some 
statute of limitations on the collection of an inheritance tax in the 
ordinary case, the elimination of the complicated calculations for the 
estate tax deduction and prior-tax property exemption, etc. Some 
step in this direction seems the minimum action that should be under
taken. The inheritance tax law for the most part dates from 1935, and 
the gift tax from 1939. Great changes in the law of transfer taxes and 
in the general economic picture have taken place since those dates. 

The ultimate decision ·as to which alternative is best for California 
is quite properly in the hands of the Legislature. 
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