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RECOMMENDATION OF THE CALIFORNIA LAW
REVISION COMMISSION

Relating to Overlapping Provisions of the Penal and Vehicle
Codes Relating to Unlawful Taking of Vehicles and
Driving While Intoxicated

Both the Penal Code and the Vehicle Code contain provisions relat-
ing to the unlawful taking of vehicles and to driving a vehicle while
intoxicated. The Commission has found that the provisions in each code
largely duplicate those in the other and that this overlapping of statu-
tory provisions has created a number of both theoretical and practical
problems for the courts. (See the Commission’s research study mfra.)
The Commission recominends, therefore, that the existing duplication
be eliminated by the following legislative action: ‘

Unlawful Taking of Yehicle

Delete from subsection (3) of Section 487 .of the Penal Code the pro-
vision which defines the permanent taking of an automobile as grand
theft, repeal:Section 508 of the Vehicle Code which makes the tempo-
rary or permanent taking of an. automabile a felony and amend Sec-
tion 499b of the Penal Code to provide that (1) the temporary taking
or driving of a motor vehicle without.the owner’s comsent is a misde-
meanor and (2) the permanent taking or driving of a motor vehiele
without the owner’s consent is a felony. There should alse be added
to Section 499b. the provision now found in Section 503 of the Vehicle
Code that the consent of an owner to its taking shall not be inferred
from the fact that he consented to past takings by the defendant or
another. These changes in the law relating to the unlawful taking of
motor vehieles would eliminate the unnecessary and somewhat confus-
ing duplication which now exists in the statutes relating to the various
offenses involved. While the proposed changes almost entirely preserve
existing - law, it should be noted that Vehicle Code Section 503 pres-
ently authorizes the charging of a felony in the case of the temporary
taking or driving of a motor vehicle without the owner’s consent,
whereas Penal Code Section 499b as proposed to be revised would make
such & taking a misdemeanor in all eases.

Driving While Intoxicated

- Repeal Sections 367d and 367e of the Penal Code and amend Section
502 of the Vehicle Code to make it applicable to driving while under
the influence of intoxicating liquor whether or not the driving occurs
upon a highway. These changes will preserve in Sections 501 and 502
of the Vehicle Code the substanee of the present law relating to driving
while intoxicated while eliminating two Penal Code provisions which
are unnecessary and whose continued existence can only be a source of
confusion. Moreover, it will assure that the provisions of the Vehicle
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E-6 CALIFORNIA LAW REVISION COMMISSION

Code which make jail sentences mandatory for second drunk driving
offenders and which require that judgments of conviction of all drunk
driving offenders be sent to the Department of Motor Vehicles with con-
sequent revocation of their drivers’ licenses will be applicable to all per-
sons who commit such offenses.

The Commission’s recommendation would be effectuated by enacting
the following measures: *

An act to repeal Section 503 of the Vehicle Code and to amend Seciions
487 and 499b of the Penal Code, all relating to taking a vehicle with-
out the consent of the owner.

The people of the State of California do enact as follows:

Section 1. Seetion 503 of the Vehicle Code is hereby repealed.

Sec. 2. Section 487 of the Penal Code is amended to read:

487. Grand theft is theft committed in any of the following cases:
- 1. When the money, labor or real or personal property taken is of &
value exceeding two hundred dollars {$2680) ; provided, that when do-
mestic fowls, avocados, olives, citrus or deciduous fruits, nuts and arti-
chokes are taken of a value exceeding fifty dollars {$803} ; provided, fur-
ther, that where the money, labor, real or personal property is taken by
a seryant, agent or employee from his principal or employer and aggre-
gates two hundred dollars €$200) or more in any 12 consecutive month
period, then the same shall constitute grand theft.

2. When the property is taken from the person of another.

3. When the property taken is ar automebile; ¢ horse, mare, gelding,
any bovine animal, any caprine animal, mule, jack, jenny, sheep, lamb,
hog, sow, boar, gilt, barrow or pig.

SEc. 3. Section 499b of the Penal Code is amended to read:

499b. Any person who shall | without the permission of the owner
thereof, take s or drives any automoblle bicyele, motoreycle or other
vehicle 5 mmw&mWﬂmﬁem
shall be deemed is guilty of a misdemeanor ; sf the act is done with the
intent to temporarily deprive the owner of possessw'n of such vehicls
and is guilty of a felony if the act is done with the sntent to perman-
ently deprive the owner of title to or possession of such vehicle. and
ﬂpeﬁeenweaeﬁ%hereef—shaﬂbepuashedbyaﬁﬁeﬂesexeeedmgtwe
hundred dollars {$300); er by imprisonment not exeeeding three
months; or by beth sueh fine and i

A person convicled of @ felony hereunder shall be subject to the same
punishment as that provided in Section 489 of this code.

* Matter in italics would be added to the present law; matter in “strikeout” type
would be omitted from the present law.




TAKING OF VEHICLES AND DRUNK DRIVING E-7

The consent of the owner of a vehicle to its taking or driving shall
not in any case be presumed or implied because of such owner’s consent
on a previous occasion to the taking or driving of such vehicle by the
same person or a differenl person. X

An act to repeal Sections 367d and 367¢ of the Penal Code and to amend
Section 502 of the Vehicle Code, all relating to driving a vehicle while
.under the influence of intoxicating liguor.

The people of the State of California do enact as follows:

-~ Secrion 1. Sections 367d and 867e of the Penal Code are hereby
repealed. : '

SEc. 2.  Section 502 of the Vehicle Code is amended to read:
- 502.° When Person Driving Under Influence of Liquor Guilty of
Misdemeanor. (a) If is unlawful for any person who is under the in-
fluence of intoxicating liGuor to drive a vehicle upen any highwey .
Any person convicted under this section shall be punished upon a first
eonvietion by imprisonment in the eounty jail for not less than 30 days
nor more than six months or by fine of not less than two hundred fifty
dollars {$250) nor more than five hundred dollars <$500} or by both
such fine and imprisonment and upon a second or any subsequent con-
viction by imprisonment in the county jail for not less than five days
nor more than one year and by a fine of not less than two hundred fifty
dollars €$250) nor more than one thousand dollars £$3600)-. A convic-
tion under this section shall be deeined a second conviction if the person
has previously been eonvicted of a violation of Section 501 of this code.

(b) Whenever any person is convicted of a violation of this seetion
it is the duty of the judge unless, under the provisions of Section 307,
the court recommends that there be no license suspension, to require
the surrender to him of any operator’s or chauffeur’s license of such
person and to forward the same to the department with the abstract of
convietion as provided in Seetion 744 hereof, and the department shall
suspend the driving privilege of any person so convicted as provided
in Seection 307. )

(¢) Any person convicted of a second or subsequent offense under
this section shall not be granted probation by the court, nor shall the
court suspend the execution of the sentence imposed upon such person.




A STUDY OF THE OVERLAPPING PROVISIONS OF THE
PENAL CODE AND THE VEHICLE CODE RELATING
TO THE UNLAWFUL TAKING OF VEHICLES
AND DRIVING WHILE INTOXICATED *

Both the Penal Code and the Vehicle Code contain provisions dealing
with the unlawful taking of a motor vehicle'and the driving of a motor
vehicle while intoxicated. Notwithstanding judicial. effort to differ-
entiate them, these provisions continue to overlap each other causing
unnecessary confusion and difficulty. The purpose of this-study is to
determjne whether and by what means this sityation should be: cor-
reeted. It should be kept in mind throughout that the later enacted
provisions of the Vehicle Code did not repeal the Penal Code provisions
under consideration by implication, despite various judicial pronpunee
ments to the contrary.! Vehicle Code Section 803(e) provides. that, the
code does not repeal any existing statute or part. &mﬁ.expept;ss
expressly provided in Seetion 802, which lists none of the Penal Gode
sections discussed herein. : P

UNLAWFUL TAKING OF A MOTOR VEHICLE

The Statutes

Three separate code sections deal with the unlawful taking of a
motor vehiele. :

Penal Code Section 487 provides in relevant part: .

487. Grand theft is theft committed in any of the following
cases: , :

3 When the property taken is an automobile, . . .2
Penal Code Section 499b provides:

Any person who shall, without the permission of the owner
thereof, take any automobile, bicycle, motoreyele, or other vehjcle,
for the purpose of temporarily using or operating the same, shall
be deemed guilty of a misdemeanor, . . .3

Vehicle Code Section 503 provides:

Any person who drives or takes a vehicle not his own, without
the consent of the owner thereof, and with intent to either perma-
nently or temporarily deprive the owner thereof of his title to or

* This_study was made at the direction of the Law Revision Commission by Mr.
I. Robert Harris.

1See, e.g., People v. Gossman, 95 Cal. App.2d 293, 212 P.2d 585 (1949), appeal dis-
missed, 340 U.S, 801 (1950) ; People v. Orona, 72 Cal. App.2d 478, 164 P.2d 769
(1946) ; People v. Bailey, 72 Cal. App.2d Supp. 880, 165 P.2d 558 (1946).

% Grand theft is punishable by imprisonment for not more than one year in the county
jail or for not more than ten years in the State prison. CAL. PEN. CopB § 489,

2 Violation of Section 499Db is punishable by a fine not exceeding $200, or by imprison-
ment for not more than three months, or by both fine and imprisonment.

ES8




TAKING OF VEHICLES AND DRUNK DRIVING E-9

possession of such vehicle, whether with or without intent to steal
the same . . . is guilty of a felony. . . .

It is evident that Penal Code Sections 487 and 499b are concerned
with two very different offenses. The former punishes theft—the un-
authorized taking of an automobile with intent to deprive the owner
wholly and permanently of his property. The latter prohibits the ‘‘joy-
ride’’—a temporary unauthorized use.® Just how the Vehicle Code
Section 503 fits into this scheme, however, is not clear. Much of it
comes close to duplicating one or the other of the Penal Code provi-
sions, and .a study of the cases is necessary to determine the minute
theoretical differences which do exist as well as the problems caused
byv this coexistence.

The Cases

Penql §°9|p Saction 487 ond Vehicle Code Section 503

" That portion of Section 508 whleh prohlbrts the unauthonzed taking
nf an automobile with intent:peimanenily to deprive its-owner of title
or posaession appears fo. be a duplicationt of Section 487 defining grand
theft. Beeause of the similarity of the offenses, it is eommon praetice
for :the:prosecuting: aitorney: to charge a defendant with violations of
both: sections. ‘Fhis raises the: guestion whether Section 503 is: a lesser
offense) neeessarily in¢luded in ‘grand theft.® This question is. frequently
presented ;whem: a defendant charged with violating both sections is
aequitted sinder Section 5037 and convieted under Section 487. In
this ditwation : defendants have drgued:that if one is not guilty of a
Sectiom -508 . violation :he cannot be guilty of grand :theft sinee both
charges involve: the: same act and depend on. the same evidenee for

elion. The courts, haye uniformly. held, hewever, that the .grand

t&ﬁ eonvmtl n my stand 8 Th h:ly have said that the aequittal on the

3 chm' the sale question on appeal being

9:1 1ent emdepce to uphold the convmt;on under

Seethp. 87 and 'if the inconsigtency does ‘eonstitute. error, it is
error favorable t0. tIie dqfendapt’

Face d with this questlon and reaqhmg the same conclus;on, the
Dlstrlct Court of Appeal in People v. Jeffries 1 attempted to Justify

its hélding by finding & difference betweéen the two sections. It reasoned
that tnder Seetion 508 a person may be guilty if he takes an automobile
afthiough he intends ‘only to deprive the owner temporarily of pessession
and even though the taking is without the intent to steal:it, whereas
grand -theft requires’ a: felonious taking of another’s property with
'Vlg g’on of Secthn 803 is punishable by 1mprlsonment for one to five ea.rs in the

e;s. %,o%lg‘n;tmnmanonevmh eountyjall or by a fine not
s People v, Telles, 33 Cal. App.3d 317, 89 @8,
sThe doctrine of included offenses is part of the constitutional gua.rantee agalnst
double jeopardy. CAL. CoNsT. Art. I, § 13, Section 1023 of thé Penal .Code imple-
ments that guarantee by providing that a priot conviction is a. baf to § subsequen
' tion for the same offense “or for an offénse necessarily included thoreln.
Paople v. Kehoe, 38 Cal.2d 711, 204 .30 831 (1949),
* Or its predecessor, Section 146 of the California Vehicle Act of 1933. Cal. Stat. 1923,
-r.cup{ge Stelia, 83 Cal. App.2d. 30, 198 P.2 104 (1948) ; People v. Jeffries, 47 Cal
aop.2d 801, 119 P.3d 180 (1841) ;. Peopie v. Smith, 117 Cal. App. 530, 4 o 566
(1931) ; People v. Stovall, 4 St Ay 645, 371 Pac. 676 (19533,

® People v. Smlth SUDPra N 8 People v. Stovall, supra note 8.
10 47 Cal. App.2d o1, 119 P 2d 190 (1941).
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intent to deprive him of it permanently. This approach led the court
to conclude simply that ‘‘both in substance and in form the offenses
charged are distinetly different.”’ 1 The court’s observation would
support the obviously correct rule that one may be convicted of a viola-
tion of Section 503 without having committed grand theft. But it does
not. follow from this that a defendant can be acquitted of having com-
mitted an offense under Section 503 and yet convicted under Section
487.

The relationship between Sections 487 and 503 is 1mportant not
only where a defendant is convicted under the former and acquitted
under the latter, but also where a prosecution under Section 487 is
barred. In People v. Cuevas *? the defendant was convicted under Sec-
tion 503 four years after he had stolen an automobile and after the
statute of limitation for grand theft had run. In aﬂirming the judgment
the court rejected the defendant’s contention that since the. prosecu-
tion for theft was barred it followed that the offense defined by Section
503 was likewise barred. The court held that the offense of unlawfully
driving an automobile taken with the intent to deprive the owner of it
permanently is quite distinet from that of stealing one, supporting its
opinion by reference to the use of the disjumctive in- Section. 508 —
*‘any person who drives or takes’’ (Emphasis added.) —and suggesting
that there are ways of stealing an automobile other than by driving it
away, for example by towing it or by leading it on a truck. On the
farther hypothesis that the defendant ‘might have left the-antomobile
in storage from the time he stole it until the limitation period on: theft
had run, and thereafter driven it, the court reaeched the comclusion
that the mmumty from prosecutlon for theft would mot appIy also to
proseeutlon for the illegal driving. In the court’s words:

, [W]here within the actual facts of this case, it appears that the

. . crime of larceny of the automobile had been fully comple the

- subsequent act by defendant in driving the antomabile without’ the

“consent of its owner was entirely separate and disconnected frdm

the original theft of it.... Without the consént of the owreér of

, ., the.automobile, each time. that defendant so drove it was in vmla
“i tion of the provisions of the statute.®.

" The questlen whether a violation of Sectlon 508 is an. moluded oﬁense
under Section 487 is also presentéd when a defendant is charged and
convicted of violating both sections. Such a convietion was affirmed in
People v. Bean,'* the court citing the Jeffries case as subdtantial au-
thority contrary to the defendant’s position that violation of Seation
503 is included in the offense of grand theft. The court remarked that
since the defendant’s sentences were to run concurrently ‘‘even if there
was error, defendant is not prejudiced thereby.’’ 16 e

2 Id. at 807, 119 P. 2d at 194

13 18, Cal. App 2d 151,63 P.2d 311 (1938).

B ]d, at 158, 63 P.2d at 812; of. People v. Foogert, 86 Cal. App.2d 290, 193 P.2d 14
(1948), where the defendant’s conviction for concealing a stolen. automobiie was

.~ upheld although the statute of limitations on the theft had run. ‘There was no
evidence, however, that the defendant was the one who had stolen the car; so that

al.though the court suggested that perha E)s })roper case a ‘thief might be

guilty of the separate and distinct act of concealment (citing the C«wae case by
way of analogy), it found it unnecessary to decide the point.

14 88 Cal. App.2d 34, 198 P.2d 379 (1948).

5 1d. at 41, 198 P. 2d at 383.
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A year later the California Supreme Court in People v. Kehoe
expressly disapproved the Bean opinion. The defendant was convicted
of grand theft and of violating Section 503, and was sentenced for each
offense. Bach crime, according to the information, had been committed
on or about the same day in Humboldt County where the case was
tried. Kehoe’s position was that the evidence showed but one criminal
act and that conviction on both counts constituted imposition of double
punishment prohibited by Penal Code Section 654. The Attorney Gen-
eral, on the other hand, framed the issue in terms of included offenses,
arguing that under the Jeffries, Bean and Cuevas cases Section 503
was not an offense included within the crime of grand theft.

The Supreme Court reversed the Section 503 convietion, but was
apparently unwilling to state definitely whether or not the one crime
was necessarily included within the other. Instead, the court reasoned
that even if a certain crime is not included within another for the
purpose of double jeopardy protection, the conviction of both crimes
cannot be justified under certain cirmumstances. 'ghus, Penal Code
Section 654 provides: ‘ :

An act or omission which is made punishable in different ways
. by different provisions of this code may be punished under either

of such provisions, but in no case can it be punished under more

than one; . ' ‘ : :

Observing that this section was not concerned with included offenses
but rather with the question whether two statutes punish one specific
aet of a-defendant and ignoring the statutory werds ‘‘of this code;’’
theé court invoked Section 654 rather than the: doctrine of included
offenses to reverse the double conviction. N co
Speaking of the three sections dealing with the unlawful taking of
an-gutomobile, the court said:
Obviously, the three statutes are part of a general legislative plan
 of protection and punishment conceived o prevent the taking or
" use of a1 automobile without the owners’ [sic] consent. Different
‘punishment is fixed to correspond with the intent with which each
_offense -is_committed, but the legislation is directed against one
~ evil. Insofar as they relate to a single act of taking an automobile
' without_the permission of the owner, section 503 of the Vehicle
Code and section 487 of the Penal Code may subject the offender to
but one punishment.'? .

* Although the Supreme Court in the Kehoe case avoided a direct
answer to the question whether a Section 503 violation is necessarily
included within the crime of grand theft, the implication is that previ-
ous cases indicating a negative answer are of little force today. In the
first place, the court’s reliance on Section 654 invites attention to a
further provision of that section, although the court itself did not
mention it: *‘[A]n scquittal or conviction and sentence under either
one bars a prosecution for the same act or omission under any other.”
(Emphasis added.) Assuming that the court was correet in applying
1 33 Cal.3d 711, 204 P.2@ 321 (1949), ) -

114, at 714, 204 P.2d at 323. See also People v. Saltz, 131 Cal. App.2d 459, 280 .P.2d

900 (1955) ; People v. McPheeley, 92 Cal..App.2d 689, 207 P.2d 651 (1949)
(dictum).
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Section 654 to this situation, the language just quoted should east
serious doubt on cases such as Jeffries ® which hold that acquittal
under Section 503 does not prevent convietion under Section 487.

Secondly, the court not only expressly dlsapproved the Bean opinion,
but also cast doubt on the views expressed in the other cases cited by
the Attorney General for the proposition that a Section 503 offense is
not included within the erime of grand theft. The court observed
that the language in the Jeffries case was not necessary to the opinion
and that the Cuevas decision involved an entirely different question.

Fma]ly, cases subsequent to the Kehoe opinion have interpreted it as
meaning that Section 503 is included within Section 487. For example,
a District Court of Appeal said in 1953 :

The charge, being grand theft committed in the stealing of an
automobile, included the offense of violation of section 503 of the
Vehicle Code. . . [T]he conviction of one oﬁense would amount
to an acquittal of the other [cltmg Kehoel, . .

The Supreme Court 1tse1f in the recent case of Pwph i 1 Harshall,
h d.that violation of Sectlon 503 is & lesser but necessarily included
ense in the crime of robbery 2! of an automqblle 80 tha.t a deferidant
c};arged with the Iatter could be ponvmted of e&) n itg opinion
the court discussed the relationship between' Sectlons 3 and 487 and
cited the Kehoe case as tending to support the view that theft of an
automobile includes the lesser Szctmn 508 offense.. The:court interpreted
that case as disapproving: the view: ipreviously taken by some district
courts. of @ppeal that.a Section 503 violation. is entirely different. from
the erime of automabile theft, and it reached the eoriclusion that ¢ the
intent to temporarily deprive the owner of the. use of a: vehlcle»aa »&n
element, incladed. in the intent to stpal the vehicle,”’23- ;. . - ..
However, one further aspect of People. v. Kehoe requires dlaenasmn.
This is its apparent 2 roval of the Cuevas distinctio between ‘‘tak-
mg” and *‘dri he court stated that because th? took
the car in Humholdt County and was arrestsd ‘While di-iirmg' the car in
Monterey_County one wee Iatér ‘'he ‘might’ alsp’ ﬁave”liglm uted
in the latter county. nnder Secti on '503. Furthermm'é the'o pi thi’ inted
that both Humboldt County donvictions might have g 1f Phe ‘infor-
mation had not chargell that each oﬁénse was -dommitted on or ‘bout
the same day in Humboldt Cognty ahd if ‘thers’ ‘hidd been * en}ence

showing a substantial ‘break between Kehoe’s taking ‘antl his'usd of the
automobile in that county.’’ 2 A concurring opihion' by Justice Carter
on the other hand, disapproved the Cuevas case-on the ground. that,the
crime of Section 508 is nat a centinnous. oﬂense but is eompleta fnee
the car has been driven, , .

In addition to the question nt‘ lesser mclnded oﬂemes, a prahlem of
what offénse a d endant was conthed of ‘ean - arise. under Seetwns

u see Ay nOte $d 838, 841, 252 P. 3(1 953 96 19 )
ADD. ’ 4 58
&za?ﬂ s«?fpzd 486 (1957). (

!!P Ma.rsh Ca.l 2 394 400, 309 P.2d 456, 459 (1967) ; ¢ Q0]
. 'e(g:lu”o 81 CaY/ kpp 24 §43) 185 P.2d 335 (1947), where. etendmgt's efonpdr o!
robbery of an automobile and violatlon of Section 503 was sustained
atta.ck on other grounds and without mention of the guestion of included enses
or double punishmen .
# People v. Kehoe, 33 Ca.l 24 711, 715, 204 P.2d 321, 324 (1949).
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487 and 503. In People v. McPheeley 2 the defendant who was charged
with feloniously escaping from prison argued that his original commit-
ment had been void. He had been convicted on an information charging
that he

did wilfully, unlawfully and feloniously drive and take a certain
vehicle, . ... without the consent of [the owners] with the intent
to deprive the said owners, . . . of their title to and possession of
said vehicle. 26

To the defendant’s contention in the second case that the earlier judg-
ment might have been a conviction of any one of three separate offenses
(Sections 499b, 503 or 487), the court answered that the information
had sufﬁelently charged grand theft, and that at any rate the defend-
ant’s imprisonment was anthorized by either Section 487 or Section 503
so that be was not prejudiced hy the vagneness of the first conyiction.
Since the court in the original ease dlq not state mdqr which section
the defendant was convicted, the court in the sécond case had to guess.
The-choice is -vitally important in view of the :fact that a gonwietion
wnder: Séction 487 may be the basis for a later judginent of habitwal
eriminality under Penal Cede Sectmn 644 whenm a- convmt:on unden
Sedtion-503 may not. 2¢
The -conclusion’ which may be dnwn from the f(mgomg mlyslﬂ is
that the law. with respect to the relationship between:Sestion 487 and
Beotion 808 is uncertsin. The Kehoe case judieates that a. defeudant may
be convicted of both offenses if the prosecution charges and proves-a
“substantlal Mn between tshe uwngn &nd ﬂlﬁ ud_.nm 13 bllt no
definition of “‘substantial break’’ ha.s yet emerged, But insofar as Sec-
tion; 508 prohibits the unlawful “‘takipg’’ of gn. automobile, it is ap-
parently a lesser oﬁense ﬂmiuded in grand theft, or at least a defendant
‘ot be’ cdimcted undér both for the same get. ¥t i3 also possible
altl{o h not certajn, howeVer, that the courts will continue,to hold
thata Section 503 acquittal does nat preclude 4 convietion miaer Sec-
tion 487. At any rate(}t is apphrent that 1o purposke whateveris served
by, the coexistence of the twp sections, ... ~ = ... .

Penal Code Secﬁdn 499b and Veh?cle Code Secﬁtm 503

Iu ﬂtuatmns where ‘the exime of grand theft ea.nnot be made qut be*

of the. defendant’s lagk of an’ mtegt to deprive the owner. perma-

Z of his property, either Section 503 of the Valuclq Codeor Seatwn

qu :the ,Pg);al (Gode may be ap le. Here again, dlﬂimﬂt;es amae
determining which ¢ offense the. de endapt has, committed,

On,p ‘very obvions ¢ -u-rgnce inheres here, 83 in the. case of Sectwn 487
in the fact that Seetion 503 punish Lt%pr the taking or the. dnvmg
whereas Section 499b prohibits only the taking of an automobile. 27

‘A less obvious digtinction, and perliaps ngt really & distinietion at
all, lies in the wording of the ‘two sections with ‘respeet to the sub;ec-
392 Cal. App.2d 589, 207 P2d 651 (1949). o
in 2 Coanell Iés“cﬁx 'App.2d 360, 166 P.2d 483 (1945); Peopls v, MoCH
w p 3L APR2d 36, 102 P2d 456 (1940 ople 3. osmey, 39

regle et LS At e ma s ot semery. gm0

required
Section 499b. This requiremrent was enmlnated however, by amendment in 1947
Cal. Stat. 1947, c. 8183, § 1, g 1926, See People v. Ball, 204 Cal. 241, l" Pae. 7

(1828) ; Comment. 21 So.’ Cavrr. L. RHW 176 (1948).
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tive element of intent. Section 503 uses the phrase: ‘‘with intent to . . .
temporarily deprive the owner thereof of his title to or possession of
such vehicle.”” Section 499b, on the other hand, requires the taking to
be ‘‘for the purpose of temporarily using or operating the same.’’
Although it is difficult to see how a person can take a car for the
purpose of using it without also intending to deprive its owner of
possession, the courts have bravely attempted to distinguish the two
concepts. A typical statement is found in People v. Neal:

Section 503 is distinguished from section 499b of the Penal Code
in that specific intent is not an element in the violation of this
latter statute. Section 499b is the so-called ‘‘Joy-ride’’ statute.
There is a violation within the meaning of the provisions of this
section when an individual without the permission of the owner
takes any aircraft, motor vehicle, bicycle, ete., for the purpose of
temporanly using or operating the same. The violation of section
~499b is made a misdemeanor. (Emphasis. added.)?®

Although such statements would seem to indicate that no ‘‘intent’’
whatever is required by Section 499b, and that the ‘‘ purpose’’ -element
of that section is something entlrely different from- ‘‘intent,’’ % the
opinion in People v. Bailey 3° indicates that such is not the ‘Gase-~that
both sections require intent, but different kinds of intent. The eburt
there interpreted the Neal statement ‘‘as meaning no more than that
the speeific intent made an element of the crime ereated by seetion 503
need not be present in the act made an offense by the Penal Code
section.”’ (Bmphasis added.)®* The court went on to sdy:

. A gpecific intent is essential to. constitute’ the m;sdemep.nor of
section 499b, and it serves further to distinguish the two sectlons

- To be a nnsd,emeanor, the taking must be for the purpose, that s,
with the intent, for the words are synonymous [citing cases and
- Webster’s: New Internatlonal Dictionary, 2d ed.] *‘of temporarily
using or operating the same.”” (Emphasis added. )32 :

The court then attempted to distinguish between the urtent Tneces-
sary to each offense,-but in se doing merely used the words. of .the
statutes.’® To sharpen the distinetion, however, the opinion suggested
that the taking of an automobile by a bailee in posseigiof, ‘such as a
garage attendant, woild not deprive the owner of posséssion and hetice
would be for mere temporary use. But this theory ignores the fact {;hat
the taking might still be with an infent to deprive the owner of posses-
sion. Moreover, Séction 499b prosecutions have not been confined to
eases of unauthorized use by bailées nor have bailees been immiune
from conviction under Section 503.%4 ]

40 Cal, App.2d 115, 104 P.2d 555, 557 (1940) ; see also  Poople v. Ray, 162 Adv.
ot Aoy 355, 358 B Ad 319, (19582 Pepple v, Oronal ol ADD.2d 475, 164 P24
769 (1948) 1 Pople +: Glimos, 63 Cal. Anp 2 632, 116 P94 9711 (1044) 3 Deopie w
Zervas, 61 Cal. App.2d 381, 142 P.2d 946 (1943).

% See, e.g., Case Note, 23 So. Cavrr. L. Ruv. 107 (1949)

%73 Cal, App.2d Supp. 880, 165 P. Zd 558 (1946)
nIg. at 883, 165 P.2d at 559-60.

= See also People v. Ball, 204 Cal. 241, 267 Pac. 701 (1938).

%In People v Greene, 80 Cal. 1. App.2d 746, 182 P.3d 576 (1947), and People v. Stayden,
73 Cal. p.2d 345, 166 P.2d 304 (1946), ballees were convicted of violating
Section 503 A possible distinction, however, is that the defendants in those cases
retainéd the aiutomobiles beyond the times when they should have returned them
to thelr owners, whereas the Bailey theory seems to assume a timely return.
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Whether or not there is a real distinction between the ‘‘intent’’
required by Section 503 and the ‘‘purpose’’ which is an element of
Section 499b, they have been construed to require different kinds of
proof. Although the courts have said that the question of intent under
Section 503 is one solely for the jury, whose verdiet will not normally
be disturbed on appeal,®® they have also insisted that the existence of
such intent—j.e., temporarily to deprive the owner of his title to or
possession of such vehicle—is a faet which must be proved by substan-
tial evidence like any.other fact. The burden of proving this intent is
not satisfied merely by evidence of an unauthorized taking or use and
a subsequent abandonment whereas such evidence is sufficient to prove
a violation of Section 499b.3¢ Mere retention of an automobile entrusted
to the defendant beyond the time required to perform a designated
mission has been held insufficient as a matter of law to show the intent
requiréd by Section 503.57. And merely riding as a passenger in a
stolen car, even if unexplained, cannot justify a finding of felonious
intent.38 s e :
. The elusive if not. phantom distinction between the elements of sub-
jective, intent requized by the two séctions has also caused & problem
of pleading. In People v. Bailey,®® for example, the court took the view
that in charging a violation of Section 499b it is insufficient merely to
allége an intent'to use temporarily in the language of the statute.:In
addition thereto the pleader must expressly negate the greater Seetion
503 offense by alleging a lack of the intent specified in that section.
The opinion declared: C ‘

“. In'charging the less frequently committed dnd minor ecrime, . . .

" it,should be made clear that it was a misdémeanor &nd not a félony

that.had béen committed. This may be done by chirging that there
. .was a taking, without the owner’s consent, . . . with the purpose

" of femporarily using or operating the same but not with intent

_ 't deprive the owner of his title to or possession of the automo-

“"bile, . . . [T]he complaint in this case is, for the reasons stated,

defective, . . 50

The eonclusion to be drawn from the. foregoing seems to be that the
difference between Section 503 and ‘Séction 499b (aside from the
“‘taking-driving”’ distinction) lies in the kinds of proof required. But
this is the énd result of an assumption that there is a real difference
between ‘fitending to ‘vse for one’s own purposes and -intending to
deptive the Giwuer .of possession; the rationsle behihd that assumption
has never been, nor can it be; adequately explained.. The hailee theory is
of questionable soundness, and at any rate such a situation would be
very rare. Consequently, for all practical purposes the two sections are
" jdentical, resulting in needless duplieation, difficulties in pleading and
the existence of an extrenely tenuous basis for distinguighing between
a felony (Section 503) and a misdemeanor (Section 499b). Further-

= See, e.9., People v. Ragone, 84 Cal, App.2d 476, 191 P.2d 126 (1948).

» People v. Neal, 40 Cal. App.2d 115, 104 P.2d 568 (1940). But ses People v. Bcore,
48 Cal. App.2d 495, 120 P.2d 62 (1941), where the defendant’s mere occupancy of

" the owner’'s parked ear at the time of the latter’s return was held s ent to

‘ sustdin a Section 508 conviction. s Lo : :

= People v. Gibson, 63 Cal. App.2d 632, 146 P.2d 971 (1944;.

2 People v. Zervas, 61 Cal. App.2d 381, 142 P.2d 946 (1943).

273 Cal.-App.2d Supp.-880, 166 P.2d 5568 -(1946).. .

w0 Id. at 884, 165 P.2d at 560.
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more it should be noted that a court is able to change a Section 503
conviction into a misdemeanor — in effect, the equivalent of a Section
499b conviction — for all purposes, simply by imposing punishment
other than imprisonment in the State prison.#

DRIVING OF A MOTOR VEHICLE WHILE INTOXICATED

The Statutes
Four code sections deal with the driving of a motor vehicle while
intoxicated. Of these, two make drunk driving in and of itself a mis-
demeanor. Thus, Penal Code Section 367d provides:

367d. Any person operating or driving an automobile, motor
cycle or other motor vehiele who becames or is intoxicated while so
engaged in operating or driving such automobile, motor cyele or
other motor vehicle shall be guilty of a misdemeahor.®

Vehicle Code Section 502 provides:

. 502. ... (a) Ttis unlawful for any person who’iamﬁ«lezi the
influence of mtoxlcating llquor to drwe a ve'hiele upon my ]ngh-
way. i

~Two other seehons make it ‘a. felonw to cause bOdlh mury whﬂe
driving under the' influence of lignor. "

Penal Code Section 367¢ prowdes

367e. person o era or dnvmg utomobﬂe, motor

. eyele or (itl?eyr motor v d o I;;exnestg 6’!:1 : ‘while

so engaged in operating or driving. utomobile e or

B jothe’:'g;jgbtor vehicle}?nd Who | byvreasonﬁo ﬁuc‘h‘ cﬁti&n does

. any, act, or neglects any duty imposed by law, which act or hésleet

of duty eauses the death of, or bodﬂy in_;,, y o, %ny
he pumishablg by imprisonment in the staté’s priﬁﬁn éﬂ
five years, or in the county jail not etééédlﬁg one yearém

not exceedmg $500 or by both such fine and mpnsonm

Vehicle Code Section, 501 provzdes, Co

:501. . . .: Any person who, wlile nnden the. mﬂmnﬁe Of mm-
ieating hquor, drives a. vehicle and when so driving. doeg;any aect
- forbidden: by law or neglests any dnty-impesed; by law..in . the
- driving of such vehidle, which act -or._neglact proximateky. causes
- ;):ldﬂymgurytomypersonotherthmkunselillmfofa
ony

4 CAL. . CopB § 17; Pooplo v Trimble, 18:Cal. App.3d 850, &3 Pisd 1193 (19“);

ERRCTEr A A B Y e el

Violatlon 6 not 8595” no;, ‘;'t‘h d
nonths ﬂm exceeding » OF 0
imprlsonment. CAL. Wéooi]; 3‘ ul an §n

4 Violation of Sectlon 502 is punishable by driver's license snspenslon. and upon a
first conviction by imprisonment for 80 daya to six menths in the ceunty Jjail pr
by;nnoezsnomssooorbymnm nd prigponment, and . ypon- 2 a
e o e Bne ol 3520 o s 000 A pemon, “&&’3"?@ 2 or
eoun an a , 00 Y or
subsequent violation is not eligible for probation nor may the -execytion-of his
sentence be suspended.

« Violation of Section 501 is punishable by lmpriaonme -for ome to ﬁvo
?éa(.’t:oprison or for 90 days to one year in the county jaill and by ﬂno of 8350 to




TAKING OF VEHICLES AND DRUNK DRIVING E-17

Because Vehicle Code Sections 502 and 501 overlap and in many
respects duplicate the earlier Penal Code Sections 367d and 367e, the
courts have assumed that the former have repealed the latter by 1mp11-
cation, and the scarcity of cases even mentioning this coexistence indi-
cates that the courts are less troubled here than in the area of automo-
bile theft. Nevertheless an examination of the relationship and differ-
ences between the Vehicle Code and Penal Code sections is made
necessary by the fact that the latter sections remain in the code and
may well retain their vitality (in spite of Jlldlelal indication to the
contrary), by virtue of the non-repeal provisions of Vehicle Code See-
tions 803(e) and- 802.4%

The Cases

Penal Code Section 367d and Vehicle Code Section 502

‘The predecessor- of Section 502 was Section 112 of the California
Vehlele Act of 1928 46 which made driving while intoxicated a felony —
not in so many werds, but by virtue of the fact that imprisonment in
the. State prigon was a possible penalty.” When Section 502 was
adopted in 193548 the, offense was dowpgraded to a misdemeanor. At
the same time Section 501,% making it a felony to injure someone w.
driviag under the mﬁnenee of liquor, was enacted.

- While Section 112 was in force and until a year before it was auper-
seded by Seetion 502, the . question whether its enactment in 1923
repealed Penal. Code Seetlon 367d. pro tanto bgy implication was never
really considered by any of the higher eourts in California, In a few
cascs referened was made; bo the Penal Code section and te one or more
of the VighicleAct provisions, but no opinion was expressed regarding
their’ effect om each. other.”? One case 5! upheld a commitment under
Seetion 367d but the failure of the opinion to make any reference to
Section 112 indicates that the question was neither raiged nor
conmdered

Then, in 1934 the Appellate Department of the Superior Court in
People v. Lewis 52 reversed a conviction under Section 367d on the
ground that the Penal Code provision was no longer in force insofar
a§ it was duplicated by Section 112 of the Vehicle Act. The only
dlﬁerence between the two statutes, felt the court, was that Section
112 was limited to offenses committed while driving on highways
whiereas Section 367d was not. Although the complaint in the case did
not specify the location of the offense the evidence showed that it
occurred on & public highway. It was clear to the eourt that:

. [S]ection 367d of the Penal Code can no longer be regarded as in
force except in regard to oﬂenses not covered by the vehicle acts,

ucu.%'m. 15“5"" 366, § 112, p. §53.
 See Feople V. lns, § Cal. 325, 333 Pac. 97 (1925), which declared that driving
while intoxicated wa.s a felony unless non-felonious punishment was imposed.
“?&L Stat. 1936, c. 764, p. 2141

®»Sss People v. Collins, 195 Cal. 325, 233 Pac. 97 (1925) ; People v. Aguilar, 140 Cal.
?{:{”)1 35 P.2d 137 (1934); People v. L1oy3 7 Cal. App. 664, 276 Paec. 1010

8 In re Branham, 116 Cal. App. 59, 2 P.2d 41 (1931).
84 Cal. App.2d Supp 775, 37 P.2d "752 (1934). -

———
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such as the driving of a motor vehicle on private ground by one
who is intoxicated.’

‘Whether the restriction of Vehicle Code Section 502 to offenses com-
mitted on highways would actually preclude a Section 502 prosecution
in the rare case of drunk driving on private property has never been
decided, but it is clear from the Lewis case that in the more usual situa-
tion of an offense committed while driving on a highway a prosecution
under the more inclusive Penal Code provision is improper. ‘At least
the prosecutors appear to have thought so, for there seems to have been
no ecase sinee Lewis in which a defendant was charged under Section
367d.

Also discussed by the court in the Lewis opinion was the fact that
Section 367d prohibits driving while ‘intoxicated’’ whereas Section 112
(and subsequently Section 502) uses the term “‘under the influence of
intoxicating liquor.”’ Although the court denied that this was any dis-
tinetion at all between these statutory teérms, the California Supfeme
Court in People v. Haeussler % expressly disapproved this statement.
In this casé the trial judge, defining the phrase ‘‘under the influence
of intoxicating liquor’’ in a case brought under :Section 502; charged
the jury that it  was not necessary to find that the defendart:wds
“drunk’’ or ‘‘intoxicated,”’ but that it would be sufficient if they found
that intoxicating liquor had “‘so far affected the nervous system, brain
or muscles as to- impair to an appreciable degree the ability to operate
the vehicle in a manner like that of:an ordinarily prudent and cautious
person in the full posdession of his faculties; using reasomable care and
under like conditions.’’ % The defendant objected to-the instruction,
eiting the Lewis and other cases for the proposition that the phrase
“‘ynder the influence of intoxicating liquor’’ is synonymous with ‘the
word “‘intexicated.’” Upholding the instruction and referring to those
eases, the Supreme Court stated: S :

_ Insofar as these decisions hold that a person who is intoxicated
also is under the influence of intoxicating liquor they are correct.

~ [Citation omitted.] It is generally recognized, however, that per-
sons may be ‘‘under the influence of intoxicating liquor’” . . .

" without béing affected to the éxtent commonly associated with “‘in-
toxication’’ or ‘‘drunkenness.’”’ [Citations omitted.] To the extent

~ that they indicate a contrary holding, Taylor v. Joyce and People
v. Lewss . . . are disapproved.®® ' ' '

It may: be concluded then, that two differences exist between Section
867d and Section 502—aside from the punishments imposed, ** which
of course have no bearing on applicability. The first lies in the limita-
tion of Section ‘502 to offenses committed on highways. No reason ap-
pears to justify the maintenance of two separate code provisions de-
fining the offense of drunk driving, the application of each depending

88 Id. at 778, 37 P.2d at 753 ; see also People v. Gossman, 95 Cal. App.2d 293, 212 P.2d
585 (1949), appeal dismissed, 340 U.S. 801 (1950), the only case which. discusses
the relationship between Section 367d and the present Vehicle Code Section 502,
and which, without mentioning the language of Vehicle Code Section 803(c), re-
affirms the Lewis position. . .

st 41 Cal.2d 252, 260 P.2d 8 (1953), cert. denied, 347 U.S. 981 (1954). L

88 Id, at 261, 260 P.2d at 13.

% People v. Haeussler, 41 Cal.2d 252, 262, 260 P.2d 8, 14 (1953), cert. denied, 347
U.S. 931 (1954).

5 See notes 42 and 43 supra.
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on the location of the forbidden act. The second is that a lesser degree
of intoxication is apparently required by Section 502. In this respect
Section 367d is quite unnecessary since Section 502 applies to every
situation to which Section 367d would be applicable.

It would appear to be desirable to repeal Penal Code Section 367d
and to revise Vehicle Code Section 502 by deleting the words ‘‘upon
any highway’’ therefrom. These legislative changes would make no sub-
stantive change in the law relating to the offense of drunk driving
while eliminating the present unnecessary and somewhat confusing
duplication of statutory provisions on this subject. Moreover, it would
have two substantial collateral advantages:

(1) By conforming Section 502 to Section 501 through the elimina-
tion of ‘‘upon the highway’’ it would eliminate the awkward situation
now prevailing with regard to ‘‘included offenses.”’ People v. Goss-
man °® had indicated that a person charged with violation of Section
501 could be found guilty as an ‘‘included offense’’ of a violation of
Section 502 of the Vehicle Code. However, the Gossman case was disap-
proved in People v. Marshall. ® The new test of ‘‘included offense’’ is
whether the lesser offense must necessarily have been ecommitted if the
offense described in the language of the accusatory pleading was com-
mitted. Sinee the ordinary information or indictment charging a viola-
tion of Section 501 will not specify that the driving was done on a
public highway, the crime of violation of Section 502 is not.an included
offense. If Section 502 were amended as suggested above, it would be.

(2) The continued existence of Section 367d permits evasion of legis-
lative intent as manifested in the Vehicle Code in two particulars. Sec-
tion 502 provides for mandatory jail terms for second offenders. Such
sentences can be avoided in particular cases by charging a violation of
Section 367d rather than Section 502. Similarly, abstracts of judgments
of conviction for Vehicle Code violations are sent by the courts to the
Department of Motor Vehicles ¢ and on the basis of these abstracts the
Department suspends the driver’s license of a person convicted of
driving while under the influence of intoxicating liquor.®! Abstracts
of judgments are not received by the Department of Motor Vehicles
for Penal Code violations and consequently a person convicted under
Section 367d does not lose his driver’s license even though he has beeri
convicted many times previously. Here again it is possible to aveid a
penalty for drunken driving prescribed by the Legislature by charging
a violation of Section 367d rather than of Section 502.

Penal Code Section 367e and Vehicle Code Section 501

In instances where the misdemeanor of drunk driving is aggravated
by killing or injuring some person, the.more serious offense defined
by Sections 367e and 501 is made out. Because of the essential similar-
ity of these sections no case has been found in which a violation of
Section 367e¢ was charged subsequent to the adoption of Section 501.
Nevertheless, certain differences between them do exist and, as previ-
ously indicated, Section 367¢ must still be regarded as in force al-
® 95 Cal, App.2d 293, 212 P.2d 585 (1949).

@ 43 Cal 2d 394, 405, 309 P.2d 456, 462 (1957).

6 CAL. VEH. CODE § 744.
o 1d, § 307.
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though it has apparently been forgotten by the prosecutors and the
courts.

One difference between Section 367e and Section 501 is that the
latter requires that the act which causes the injury be ‘‘an act for-
bidden by law’’ whereas the former does not. Thus, to obtain a convic-
tion under Section 501 the commission of two ‘‘forbidden acts’’ must
be proved: (1) driving while intoxicated, forbidden by Seetion 502
and (2) another act forbidden by law—e.g., speeding. It is clear that
the mere fact that the defendant injured someone while driving in
an intoxicated condition is not sufficient for a conviction under Section
501.82 This aspect of Seetion 501 has been criticized:

‘Why should there be required still another ‘‘forbidden’’ act apart
from the act of driving while under the influence of liquor, which
is unlawful in itself? It might be considered reasonable to elim-
inate the requirement of a causal connection between intoxication
and injury, but there was no necessity to accompany this chang

with the requirement of an additional ‘‘forbidden’’ act.% :

.- A second difference between Section 367¢ and Section 501 is that
the former requires that the aet or neglect which causes-the injury
occur ‘‘by reason of such intoxication’’ whereas the latter speeifies
only that the act or neglect take place ‘‘when so driving.’’ In other
words, Section 367e¢ expressly demands a causal eonnection between
the intoxication and the injury whereas Section 501 dees mnot. This
difference is offset, however, by the fact that the courts have héld that
there must be a causal relationship between the ‘‘aet forbidden by
law’’ required by Section 502 and the injury. This has resulted in
acquittals of defendants who probably would not have eseaped under
Section 367e. For example, in the case of In re Ryan,* the court on
a writ of habeas corpus set free the petitioner, who while intoxieated
(or 8o the court assumed) had driven his car 55 miles an hour, swerved
to the left, and then drove over the right embankment on an open
and comparatively straight road fatally injuring his passenger. The
eourt held that the State was required. to prove not only that petitioner
had driven while intoxicated and had committed a ‘‘forbidden act,”
but that that act had been the proximate cause of the injury. Thus,
the court said: ’ :

In the absence of a showing herein, either that the circumstances
required a slower speed than the evidence disclosed or that the
. one failure to comply with the terms of Section 525 of the Vehicla
Code (driving on right side of highway) proximately eausgd the
fatal injury to [petitioner’s passenger], it cannot be said that
petitioner’s driving was such as to bring his actions within the
prohibitions of Section 501 of the Vehicle Code.®

o Whitlock v. Superior Court, 97 Cal. App.2d 26, 217 P.2d 158 (1950) ; People v.
Levens, 28 Cal. Apg.zd 455, 82 P.2d 698 (1938).

@ Comment, 24 CaLiF. L. Rev. 556, 559 (1936).

o« g1 Cal. App.2d 310, 142 P.2d 769 (1943).

& Id. at 313, 142 P.2d at 771; of. People v. Trantham, 24 Cal. App.2d 177, 74 P.2d 851
(1937), where defendant’s driving on the left-hand side of the road just before
the accident was held to constitute the additional forbidden act, but there an
oncoming vehicle was involved in the accident. .




TAKING OF VEHICLES AND DRUNK DRIVING E-21

A third difference between Section 367e and Section 501 is that
while the former includes the causing of death the latter refers only
to bodily injury. This difference is more apparent than real, however,
since it seems clear that a defendant could be prosecuted under Section
502 in a death case since bodily injury is necessarily involved in every
such case. Moreover, if the prosecutor chooses to invoke a law specifi-
cally mentioning homicide, he may charge a violation of Section 192(3)
of the Penal Code which provides that the unlawful killing of a human
being without malice constitutes the crime of manslaughter if the
killing oceurs in the driving of a vehicle, with or without gross negli-
gence, ‘‘in the commission of an unlawful act, not amounting to a
felony . . . or in the commission of a lawful act which might produce
death . . . in an unlawful manner’’ provided that the death is the
proximate result of the commission of the aect.

Although Section 367e of the Penal Code has been in the law for
nearly 50 years, there is not a single reported case showing that anyone
has been prosecuted for this violation. There have been, of course,
countless prosecutions for violation of Section 501 of the Vehicle Code
and for Section 192(3) of the Penal Code. It seems clear that Section
367e should be repealed as being wholly unnecessary and potentially
a source of confusion. Such repeal would also have the collateral advan-
tage of making it impossible for a prosecutor, by charging a violation
of Section 367e rather than of Section 501, to relieve the defendant of
the more stringent provisions relating to suspension of drivers’ licenses
which are applicable to persons convicted under Section 501.%¢

8 See CaL. VeH. CopE § 307.
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