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FINAL AGENDA

for meeting of the

C A L I F O R N I A  L A W  R E V I S I O N  C O M M I S S I O N

Thursday, May 12, 1994

1. MINUTES OF FEBRUARY 10-11, MEETING

(sent 3/14/94)

2. ADMINISTRATIVE ADJUDICATION (Study N-100)

Proposed Restructuring of Statute
Memorandum 94-18 (NS) (sent 4/13/94) ($25)

Comments on Tentative Recommendation
Memorandum 94-19 (RJM) (sent 4/20/94) ($35)
First Supplement to Memorandum 94-19 (to be sent) ($)
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Friday, May 13, 1994

3. ADMINISTRATIVE MATTERS

CLRC Conflict of Interest Code
Memorandum 94-20 (SU) (to be sent)

CLRC Handbook of Practices and Procedures
Memorandum 94-21 (SU) (sent 3/10/94)

Communications from Interested Persons

4. 1994 LEGISLATIVE PROGRAM

Status of Bills
Memorandum 94-14 (NS) (enclosed)

Family Code Cleanup — 1994 (Study F-1002)
Memorandum 94-22 (SU) (to be sent) ($)

Comprehensive Power of Attorney Law (Study L-3044)
Memorandum 94-23 (SU) (to be sent) ($)

Effect of Joint Tenancy Title on Marital Property (Study F/L-521.1)
Memorandum 94-24 (NS) (to be sent) ($)

5. TRIAL COURT UNIFICATION

Transitional Provisions (Study J-1090)
Memorandum 94-15 (NS) (sent 4/20/94) ($5.50)

6. DEBTOR-CREDITOR RELATIONS

Attachment Where Claim Is Partially Secured (Study D-331)
Memorandum 94-16 (SU) (to be sent) ($)

Exemptions from Enforcement of Money Judgments: Decennial Review
(Study D-351)
Memorandum 94-17 (SU) (to be sent) ($)

Miscellaneous Debtor-Creditor Issues (Study D-1002)
Memorandum 94-25 (SU) (to be sent) ($)
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MINUTES OF MEETING

C A L I F ORN I A  L A W RE VI SI ON  C OMMI SSI ON

MAY 12-13, 1994

SACRAMENTO

A meeting of the California Law Revision Commission was held in

Sacramento on May 12-13, 1994.

Commission:

Present: Sanford Skaggs, Chairperson
Daniel M. Kolkey, Vice Chairperson
Christine W.S. Byrd
Tom Campbell, Senate Member (May 12)
Allan L. Fink
Arthur K. Marshall
Colin Wied

Absent: Terry B. Friedman, Assembly Member
Bion M. Gregory, Legislative Counsel
Edwin K. Marzec

Staff:
Present: Nathaniel Sterling, Executive Secretary

Stan Ulrich, Assistant Executive Secretary
Robert J. Murphy, Staff Counsel

Absent: Barbara S. Gaal, Staff Counsel

Consultant:
Michael Asimow, Administrative Law (May 12)

Other Persons:

Larry Alamao, California Department of Real Estate, Sacramento (May 12)
Scott Beseda, Judicial Council, San Francisco (May 13)
Herb Bolz, Office of Administrative Law, Sacramento (May 12)
James Browning, Parole Hearings, Department of Corrections, Sacramento (May 12)
William M. Chamberlain, California Energy Commission, Sacramento (May 12)
Michael M. Connolly, Parole Hearings Division, Department of Corrections,

Sacramento (May 12)
Karl Engeman, Office of Administrative Hearings, Sacramento (May 12)
Jeffrey Fine, Unemployment Insurance Appeals Board, Sacramento (May 12)
Gary Gallery, Public Employment Relations Board, Sacramento (May 12)
John Glidden, Office of Senator Tom Campbell, Sacramento (May 13)
Bill Heath, California School Employees’ Association, San Jose (May 12)
Gary Hori, Commission on State Mandates, Sacramento (May 12)
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Gary Jugum, State Board of Equalization, Sacramento (May 12)
Julie Montoya, Department of Motor Vehicles, Sacramento (May 12)
Ted O’Toole, California Student Aid Commission, Sacramento (May 12)
Craig C. Page, California Land Title Association, Sacramento (May 13)
Joel Perlstein, Legal Division, California Public Utilities Commission, San Francisco

(May 12)
Madeline Rule, Department of Motor Vehicles, Sacramento (May 12)
Daniel Siegel, Office of the Attorney General, Sacramento (May 12)
James D. Simon, State Department of Social Services, Sacramento (May 12)
Norma Turner, Agricultural Labor Relations Board, Sacramento (May 12)
Stan Wieg, California Association of Realtors, Sacramento (May 13)
James Wolpman, Occupational Safety and Health Appeals Board, Sacramento

(May 12)
Steve Zimmerman, Commission on State Mandates, Sacramento (May 12)
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MINUTES OF FEBRUARY 10-11, 1994, COMMISSION MEETING

The Minutes of the February 10-11, 1994, Commission meeting were

approved as submitted by the staff, except that on page 6 and in the Contents on

page 2, the reference to Study J-1150 was changed to J-1090.

ADMINISTRATIVE MATTERS

Meeting Schedule

The Commission added a one-day meeting on June 17, 1994, in order to

complete its review of comments on the administrative adjudication draft. The
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preference was to meet in the Bay Area, perhaps San Jose, in the vicinity of an

airport.

Commission Conflict of Interest Code

The Commission considered Memorandum 94-20 concerning the new

procedure for determining disclosable financial interests under the Commission’s

Conflict of Interest Code. The Commission approved the suggested approach

and requested that the Executive Secretary immediately file the initial letter with

the Fair Political Practices Commission to establish the current disclosable

interest list.

Commission Handbook of Practices and Procedures

The Commission considered Memorandum 94-21 and the attached draft of

the text of the Commission’s Handbook of Practices and Procedures. The

Commission approved the Handbook with the addition of the rule proposed in

the memorandum concerning participation of the Chairperson in Commission

proceedings. The Handbook will be prepared and distributed to Commissioners

when all the appendices have been completed.

1994 LEGISLATIVE PROGRAM

The Commission considered Memorandum 94-14, concerning the status of

bills in the Commission’s 1994 legislative program. The Executive Secretary

updated the chart attached to the memorandum with the information that AB

3600 was approved by the Assembly Judiciary Committee on May 11, and that

SB 1868 and 1907 are set for hearing in the Senate Judiciary Committee on May

17. [Detailed discussion of issues concerning the legislative program may be

found elsewhere in these Minutes under Studies F-521.1, F-1002, and L-3044.]

STUDY D-331 – ATTACHMENT WHERE CLAIM IS PARTIALLY SECURED

The Commission considered Memorandum 94-16 concerning issuance of

attachment where a claim is partially secured by personal property. The staff

should make another effort to obtain comments on the experience under the 1990

amendments to Code of Civil Procedure Sections 483.010 and 483.015. Based on

the evidence at hand, however, the draft report to the Legislature on

continuation or modification of this statute should outline the efforts the
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Commission made to solicit comments, summarize comments received, and

conclude that the Commission has not found any grounds to modify the rule and

based on experience under the new rule does not find any convincing reason not

to renew the 1990 amendments by removal of the sunset clause.

STUDY D-351 – DECENNIAL REVIEW OF EXEMPTIONS

FROM ENFORCEMENT OF MONEY JUDGMENTS

The Commission considered Memorandum 94-17 concerning exemptions

from enforcement of money judgments. The Commission considered the

proposals concerning revision of exempt amounts and tentatively approved the

approach of adding a $5000 wildcard or homestead substitute exemption in place

of raising exempt amounts based on the Consumer Price Index. The exemption

would not be doubled for married persons. The staff will prepare a draft report

to implement this decision for consideration at a later meeting. As a general

approach, the Commission has adopted the approach of making a minimal

number of amendments necessary to discharge the statutory duty to review

exempt amounts every 10 years imposed by Code of Civil Procedure Section

703.120(a) and not to undertake a general review of exemptions and procedural

rules.

STUDY D-1002 – MISCELLANEOUS DEBTOR-CREDITOR ISSUES

The Commission considered Memorandum 94-25 concerning several

miscellaneous debtor-creditor issues. The Commission did not approve the

proposal to impose additional sanctions on employers for failing to mail an

employer’s return to a wage garnishment within 15 days. The Commission

deferred consideration of the issue relating to enforceability and renewal of

family code judgments.

STUDY F-521.1 – EFFECT OF JOINT TENANCY TITLE ON MARITAL PROPERTY

The Commission considered Memorandum 94-24 and the First Supplement to

94-24, relating to the effect of joint tenancy title on marital property and the

political opposition to SB 1868 (Campbell), which would implement the

Commission’s recommendation on the subject. Present at the meeting were Jon

Glidden of Senator Campbell’s office, Craig Page of the California Land Title
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Association, and Stan Wieg of the California Association of Realtors. The State

Bar Estate Planning, Trust & Probate Law Section was unable to send a

representative, but left a phone message to the effect that the bill is very

important and should not be allowed to die.

The Commission reviewed the background of the current recommendation,

the problems of the title companies, banks, and realtors, and other possible

approaches to resolving the problems caused by imposition of joint tenancy title

on marital property. After a wide-ranging discussion of the issues, the

Commission directed the staff to continue discussions with the interested parties

in an effort to find common ground before June 14, the last realistic opportunity

to have the bill heard this year in Senate Judiciary Committee with a rule waiver.

If the staff is able to develop a satisfactory agreement with the interested parties,

and if the agreement is approved by the Chairperson and Vice Chairperson, the

staff should proceed on that basis. If no satisfactory agreement is achieved or if

an agreement is not approved by the Commission officers, the staff should return

the matter to the Commission for further consideration with the objective of a

revised recommendation for the 1995 legislative session.

Mr. Page agreed to make an effort to obtain the involvement of CLTA earlier

in the process on future Commission projects of interest to CLTA.

STUDY F-1002 – FAMILY CODE CLEANUP (1994)

The Commission considered Memorandum 94-22 concerning  preparation of

a report on Family Code amendments in Assembly Bill 2208 that have been

drawn from Commission materials. The Commission approved the draft report

attached to the memorandum for inclusion as an appendix to the Annual Report

for 1994, subject to any revisions necessary to reflect amendments made to the

bill. The final draft report will be included in the draft annual report submitted to

the Commission at the end of the year.

STUDY J-1090 – TRIAL COURT UNIFICATION (TRANSITIONAL PROVISIONS)

The Commission considered Memorandum 94-15, relating to trial court

unification transitional provisions and comments received on the draft personnel

decision structure. The Commission approved the proposed legislation that had

been circulated for comment, which was attached to the memorandum as Exhibit

pp. 1-2. The commentary to the proposed legislation was revised as set out on
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page 2 of the memorandum, except that the word “delegation” was replaced by

the word “implementation” in line 2 of the Comment.

As thus revised and approved, the proposed legislation reads:

Gov’t Code § 70200 (added). Transitional rules of court
SECTION 1. Chapter 5.5 (commencing with Section 70200) is

added to Title 8 of the Government Code to read:

CHAPTER 5.5. THE UNIFIED SUPERIOR COURTS

70200. The Judicial Council shall, before July 1, 1996, adopt rules
of court not inconsistent with statute for:

(a) The orderly conversion on July 1, 1996, of proceedings
pending in municipal and justice courts to proceedings in superior
courts, and for proceedings commenced in superior courts on and
after July 1, 1996.

(b) Selection of persons to coordinate implementation activities
for the unification of municipal and justice courts with superior
courts in each county, including:

(1) Selection of a presiding judge for the unified superior court.
(2) Selection of a court executive officer for the unified superior

court.
(3) Appointment of court committees or working groups to

assist the presiding judge and court executive officer in
implementing trial court unification.

(c) The authority of the presiding judge, in conjunction with the
court executive officer and appropriate individuals or working
groups of the unified superior court, to act on behalf of the court to
implement trial court unification.

(d) Preparation and submission of a written personnel plan to
the judges of the unified superior court for adoption.

(e) Preparation of any necessary local court rules that shall, on
July 1, 1996, be the rules of the unified superior court.

(f) Other necessary activities to facilitate the transition to a
unified court system.

Comment. Section 70200 is a statutory implementation of
authority to coordinate and guide the trial courts in effectively
implementing trial court unification. See Cal. Const. Art. VI, §23(c)
(constitutional transitional provisions for trial court unification
subject to contrary action pursuant to statute); see also Cal. Const.
Art. VI, § 6 (4th ¶) (Judicial Council shall adopt rules for court
administration, practice and procedure, not inconsistent with
statute). Section 70200 mandates that the Judicial Council adopt
rules of court for this purpose.

Subdivision (a) provides generally that the rules will ensure the
orderly conversion of proceedings in the unified superior court as
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of July 1, 1996, the operative date of Senate Constitutional
Amendment No 3 .

Subdivision (b) provides for the selection of the presiding judge,
court executive officer, and appropriate committees or working
groups to assist the presiding judge. The method of selection, and
the specific duties and authorities for each will be set forth in the
rules, as is currently the case in existing Rules 204, 205, 207, 532,5,
532.6, and 573 of the California Rules of Court. This preserves the
balance of power that currently exists between the legislature and
the judiciary.

Subdivision (c) is intended to encourage the presiding judge to
work closely with the court executive officer and court committees
or other working groups to implement unification decisions.

Subdivision (d) provides that the courts will develop and adopt
a personnel plan. The section parallels Rule 205(11). Decisions on
the appropriate personnel system and related labor relations
matters can only be made after comprehensive study and with
input from all affected entities.

Subdivision (e) provides for local rule adoption before July 1,
1996. As under current practice, the Judicial Council will determine
which procedural issues shall be addressed by local rule and which
by statewide rule.

Examples of issues that may be addressed by rule of court
under subdivision (f) include the development of informational
programs for the public and the Bar about unification, and
education and training programs for judicial officers and court staff
to facilitate the effective transition to a unified court system. See
also Cal. Const. Art. VI, § 23(b) (Judicial Council may prescribe
appropriate education and training for judges with regard to trial
court unification).

Operative date
SEC. 2. This act shall become operative only if Senate

Constitutional Amendment No. 3 is approved by the voters at the
November 8, 1994, general election, in which case this act shall
become operative on the day after the election.

Urgency clause
SEC. 3. This act is an urgency statute necessary for the

immediate preservation of the public peace, health, or safety within
the meaning or Article IV of the Constitution and shall go into
immediate effect. The facts constituting the necessity are:

Senate Constitutional Amendment No. 3, if approved by the
voters at the November 8, 1994, general election, would unify the
trial courts operative July 1, 1996. It is necessary that implementing
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steps be taken immediately so that an orderly transition of the trial
court system will occur on that date.

The Commission directed that the proposed legislation be submitted to the

Governor and Legislature as a supplemental report on SCA 3.

STUDY L-521.1 – EFFECT OF JOINT TENANCY TITLE ON MARITAL PROPERTY

See Study F-521.1.

STUDY L-3044 – COMPREHENSIVE POWER OF ATTORNEY LAW

The Commission considered Memorandum 94-23 and the First Supplement

concerning amendments to Senate Bill 1907, the bill implementing the

Commission’s recommendation proposing the Comprehensive Power of

Attorney Law.

The Commission learned at the meeting that the California Bankers

Association (CBA) had withdrawn the April 8, 1994, letter attached to

Memorandum 94-23, thereby negating the amendments that had been worked

out among interested persons and submitted to the Commission for approval. A

new letter from Maurine Padden, on behalf of CBA, dated May 12, was

distributed at the meeting. (See Exhibit pp. 1-7.) Based on this new letter, the

Commission approved the following amendments to SB 1907, as amended in the

Senate, May 11, 1994, in order to remove the opposition of CBA:

Amendment 1 — Section 4302 (new language)
On page 24, line 27, after “the” insert:

principal and the

Amendment 2 — Section 4302 (new language)
On page 24, line 29, after the period, insert:

A third person may require an attorney-in-fact to provide the current and
permanent residence addresses of the principal before agreeing to engage in
a transaction with the attorney-in-fact.

Amendment 3 — Sections 4305-4306 (restored)
On page 26, strike out lines 18 to 40, inclusive, strike out page 27, strike

out page 28, lines 1 to 19, inclusive, and insert:
4305. (a) As to acts undertaken in good faith reliance thereon, an

affidavit executed by the attorney-in-fact under a power of attorney, whether
durable or nondurable, stating that, at the time of the exercise of the power,
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the attorney-in-fact did not have actual knowledge of the termination of the
power of attorney or the attorney-in-fact’s authority by revocation or of the
principal’s death or incapacity is conclusive proof of the nonrevocation or
nontermination of the power at that time. If the exercise of the power of
attorney requires execution and delivery of any instrument that is
recordable, the affidavit when authenticated for record is likewise
recordable.

(b) This section does not affect any provision in a power of attorney for
its termination by expiration of time or occurrence of an event other than
express revocation or a change in the principal’s capacity.

4306. (a) If the attorney-in-fact furnishes an affidavit pursuant to Section
4305, whether voluntarily or on demand, a third person dealing with the
attorney-in-fact who refuses to accept the exercise of an attorney-in-fact’s
authority referred to in the affidavit is liable for attorney’s fees incurred in an
action or proceeding necessary to confirm the attorney-in-fact’s
qualifications or authority, unless the court determines that the third person
believed in good faith that the attorney-in-fact was not qualified or was
attempting to exceed or improperly exercise the attorney-in-fact’s authority.

(b) A third person’s failure to demand an affidavit pursuant to Section
4305 does not affect the protection provided the third person by this chapter,
and no inference as to whether a third person has acted in good faith may be
drawn from the failure to demand an affidavit from the attorney-in-fact.

Amendment 4 — Sections 4309-4310 (new)
On page 29, strike out lines 13 to 23, inclusive, and insert:
4309. Nothing in this chapter requires a third person to engage in

transactions with the attorney-in-fact if the attorney-in-fact has previously
breached any agreement with the third person.

4310. Without limiting the generality of Section 4300, nothing in this
chapter requires a financial institution to open a deposit account for the
principal at the request of an attorney-in-fact if the principal is not currently
a depositor of the financial institution or to make a loan to the attorney-in-
fact on the principal’s behalf if the principal is not currently a borrower of
the financial institution.

Amendment 5 — Section 4406 (restored)
On page 38, between lines 7 and 8, insert:
4406. (a) If a third person to whom a properly executed statutory form

power of attorney under this part is presented refuses to honor the agent’s
authority under the power of attorney within a reasonable time, the third
person may be compelled to honor the agent’s authority under the power of
attorney, in an action for this purpose brought against the third person,
except that the third person may not be compelled to honor the agent’s
authority if the principal could not compel the third person to act in the same
circumstances.
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(b) If an action is brought under this section, the court shall award
attorney’s fees to the agent if the court finds that the third person acted
unreasonably in refusing to accept the agent’s authority under the statutory
form power of attorney.

(c) For the purpose of subdivision (b) and without limiting other
grounds that may constitute a reasonable refusal to accept an agent’s
authority under a statutory form power of attorney, a third person does not
act unreasonably in refusing to accept the agent’s authority if the refusal is
authorized or required by provision of a state or federal statute or
regulation.

(d) Notwithstanding subdivision (c), a third person’s refusal to accept
an agent’s authority under a statutory form power of attorney under this
part is unreasonable if the only reason for the refusal is that the power of
attorney is not on a form prescribed by the third person to whom the power
of attorney is presented.

(e) The remedy provided in this section is cumulative and nonexclusive.

This set of amendments removes some amendments made in response to the

first CBA letter and makes new revisions to the bill in response to the second,

superseding CBA letter. The purpose of the new language in Section 4310 above

was the cause of some concern. The Commission accepted inclusion of this

amendment in the bill if necessary to remove opposition, but the staff was

instructed to attempt to locate the CBA representative before the amendments

were offered to see if CBA would withdraw that section or would accept addition

of language in a Comment to deal with the concern.

Other amendments discussed in Memorandum 94-23 were approved as

presented. It was also the understanding at the meeting that the California Land

Title Association would go along with the new CBA letter and therefore was

withdrawing the letter from Craig Page attached to the First Supplement to

Memorandum 94-23 which suggested further revisions in the language that had

been earlier amended into SB 1907 to deal with the first CBA letter.

The Commission also approved amendments to deal with the concerns of Len

Pollard relating to the duty of loyalty (as set out in Memorandum 94-23) and

James Sepulveda, Deputy District Attorney, Contra Costa County, relating to

gifts made by an attorney-in-fact (as set out in the First Supplement to

Memorandum 94-23).
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STUDY N-100 – ADMINISTRATIVE ADJUDICATION

General Comments

Dan Siegel of the Attorney General’s office delivered a letter to the

Commission from the Attorney General, attached to these Minutes as Exhibit pp.

8-22. Mr. Siegel explained that the Attorney General does not believe a

comprehensive revision of the Administrative Procedure Act is warranted, since

its costs of implementation will outweigh any benefits to be obtained from the

revision. Mr. Siegel indicated that only limited changes are needed to address

specific problems, as identified in Attachment A of the Attorney General’s letter.

Other than these specific problems, the Attorney General has seen no systematic

documentation of abuses that would justify an overhaul of the system.

Professor Asimow stated his belief that the Attorney General’s position is

short-sighted on the major benefits of procedural reform in this area for all who

become involved with administrative adjudication. He noted that, while specific

instances of abuse can be identified, the kind of systematic documentation

requested by the Attorney General would be difficult to compile other than

anecdotally. The major benefits of a comprehensive revision are to be found in

modernization and increased uniformity of procedures, and a sound structure

for future development. He noted that these benefits have been recognized

everywhere throughout the country at both the federal and state levels, except in

California and Connecticut.

Bill Heath of the California School Employees Association stated that there

are major problems in state administrative procedure from the perspective of the

private sector. In particular, there are abuses of separation of powers, where in

some agencies the prosecutor and hearing officer in a case are the same

individual. He felt the reforms being proposed by the Commission were of

fundamental importance, and expressed appreciation for the efforts of the

Commission to build greater fairness into the system in light of demonstrated

problems.

Herb Bolz of the Office of Administrative Law supported the approach of the

draft to require either that an agency follow a standard procedure or a procedure

that is stated in regulations accessible to the public. He indicated that the

problem of unwritten procedural rules known only to insiders and experts is

substantial and is a major concern to the public.
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Karl Engeman, Director of the Office of Administrative Hearings, indicated

that the primary concern of OAH is to maintain the uniformity and efficiency of

hearings conducted by that office. He felt that the reforms included in the

Commission were helpful in that respect. The reforms are relatively modest but

will improve efficiency, e.g. the improvement in resolving discovery disputes at

the administrative level without having to go to court. Mr. Engeman noted that

any time there is a change in statutory wording there is the possibility of

increased litigation to resolve unresolved issues, but that in his experience

litigation over the meaning of administrative procedure statutes is not a

significant factor, and the possibility of some increased litigation should not

deter enactment of beneficial improvements of the type embodied in the

Commission’s proposals.

Commissioners noted that their personal experiences dealing with state

agency procedures from a private practitioner perspective indicates a need for

overhaul of the system as well as greater uniformity. It is difficult to practice

before different state agencies because of the lack of accurate information about

the procedural rules followed by a particular agency, either because the rules are

unwritten or because the actual procedures do not conform to the written rules.

It was noted that there also is a substantial cost to the state, including the

Attorney General’s office itself, in coping with variant procedures from agency to

agency. It is believed that, with standardization and regularity of administrative

procedures, over time agency procedures as a whole will become more uniform

rather than following the current pattern of greater diversity.

The Commission will take into account the Attorney General’s concerns as it

works through a restructuring of the statute and specific problems on the draft of

the formal hearing procedure. The Commission requested that the Attorney

General’s office give further consideration to this matter after the Commission

has completed its restructuring of the statute and made detailed changes in the

draft in response to comments of the Attorney General in Attachment B to the

Attorney General’s letter and in response to the many other comments received

on the tentative recommendation.

Proposed Restructuring of Statute

The Commission considered Memorandum 94-18 and the First Supplement to

Memorandum 94-18, relating to the proposed restructuring of the administrative

adjudication statute.
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The Commission approved the general approach of the staff-proposed

restructuring of the administrative adjudication statute. The staff should prepare

a memorandum describing the new approach for distribution to agencies and

other interested persons. The memorandum might be publicized through the

California Notice Register.

The Commission’s goal is to complete a revision of the restructured statute

and the detailed provisions of the formal hearing procedure by summer, with the

objective of circulating a revised tentative recommendation for comment by

agencies and interested persons. The Commission may solicit comment in this

connection on whether a more modest approach such as that proposed by the

Attorney General would be preferable to comprehensive legislation on the

subject. A more modest approach could incorporate the template concept for

non-OAH hearings, with OAH hearings continuing to be governed by the

existing APA, as modified in specific instances, such as the 17 specific

improvements identified in Attachment A to the Attorney General’s letter.

Agencies the Commission had previously determined should be exempt from

the proposed administrative adjudication statute should be exempt from the

proposed restructuring of the statute as well, since the exemption is based on

substantive differences in function rather than on the burden of adopting

regulations.

INFORMAL HEARING

§ 632.010. Purpose of informal hearing procedure. The term “presiding

officer” appears somewhat formal for the informal hearing. A definition should

be added, with a note in the Comment that the term does not signify formality in

the hearing process.

§ 632.030. Procedure for informal hearing. The order of subdivisions (a) and

(b) of this section should be reversed to help make clear that the general

evidentiary limitations of the formal hearing procedure, such as the residuum

rule for hearsay evidence, apply in the informal hearing procedure.

AGENCY HEARING

§ 633.010. Agency hearing procedure authorized. A better term should be

found for the agency hearing procedure, such as “internal”, “template”,

“special”, or “non-OAH” hearing procedure.
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§ 633.030. Requirements of agency hearing procedure. The provisions of the

formal hearing procedure referred to in individual subdivisions of this section

should be revised to separate out procedural provisions, so that it is only the

substantive requirements that are incorporated by reference in Section 633.030.

(f) Ex parte communications. The reference to Section 648.510 should be

changed to 648.520.

(h) Precedent decisions. The provision of Section 649.320, incorporated by

this subdivision, that requires an agency to designate precedent decisions, should

be made discretionary rather than mandatory, but indexing should still be

required for decisions designated as precedential. The wording of subdivision (h)

should be revised accordingly.

§ 633.040. Regulations governing agency hearing procedure. The provision

of subdivision (c) that an agency’s regulations may state provisions equivalent to,

or more protective of the rights of the parties than, the relevant provisions of the

formal hearing procedure should be relocated to Section 633.030.

A provision should be added to the effect that an agency’s regulations under

the template are not subject to challenge as not conforming to the template except

to the extent the alleged nonconformance has caused prejudice in a particular

case. The Comment should note the “clearly erroneous” standard for judicial

review and deference to properly adopted agency regulations in such a case. The

Commission will solicit comments from agencies on whether this is a satisfactory

way to handle the potential for litigation of agency regulations under the

template approach.

§ 633.050. Transitional provision for adoption of regulations. The staff

should review this provision in connection with existing OAL provisions for

adoption of nonsubstantive regulations or statutorily required provisions in

regulations. The concept of eliminating necessity review for agency hearing

procedures should be extended to regulations adopted under other provisions of

the APA, with OAL review possibly being limited to consistency with statute and

clarity.

FORMAL HEARING

§ 648.310. Proceeding commenced by agency pleading. The reference to

“agency pleading” should be changed to “notice of commencement of

proceeding”.
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§ 648.550. Disqualification of presiding officer. The reference to this

“section” should be changed to this “article”.

Comments on Tentative Recommendation

The Commission commenced, but did not complete, consideration of

Memorandum 94-19 and the attached letters commenting on the Tentative

Recommendation on administrative adjudication. The Commission considered

comments on Sections 614.020 through 636.110 of the restructured statute (pages

1 to 14 of the memorandum), plus Section 643.320. The Commission also

considered the Attorney General’s letter attached to these Minutes as Exhibit pp.

8-22

The Commission approved the staff-recommended revisions to the

Comments to Sections 631.030, 632.020, 634.010, 634.020, 634.050, 635.010, and

635.020. The Commission made the following decisions on proposed statutory

revisions:

§ 614.020. Presiding officer [§ 614.120 in Tentative Recommendation]

The Commission approved the following revision to Section 614.020:

614.020. If the presiding officer or other agency official
responsible for the original proceeding would not have authority
over the new proceeding to which it is to be converted, the officer
or official agency head shall secure the appointment of appoint a
successor to preside over or be responsible for the new proceeding.

§ 632.020. When informal hearing may be used [§ 647.110 in TR]

The Commission considered a suggestion from the Attorney General that an

agency holding a hearing not required by statute but which is being held to meet

due process requirements may use the informal hearing procedure if the agency

states in the notice of hearing that the hearing is to meet due process

requirements. The Attorney General was particularly concerned about imposing

an unanticipated requirement of a formal hearing on land use decisions. There

was some sentiment for expanding subdivision (b) of Section 632.020 to permit

use of the informal hearing procedure where a party asserts a due process right

to a hearing not provided by statute or regulation, and the agency decides to

provide a hearing. The Commission asked the staff to confer with the Attorney

General’s Office to draft language and report back.
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§ 634.020. When emergency decision available [§ 641.320 in TR]

The Commission did not adopt the language set out on page 6 of the

memorandum, and decided to leave Section 634.020 unchanged.

§ 634.040. Emergency decision [§ 641.340 in TR]

The Commission approved the following revision to subdivision (b) of

Section 634.040:

(b) The agency shall give notice to the extent practicable to the
person to which the agency action is directed. The emergency
decision is effective when issued or as provided in the decision.

§ 634.060. Agency record [§ 641.360 in TR]

The Commission considered the staff recommendation to delete subdivision

(b) of Section 634.060, which says that the agency record need not constitute the

exclusive basis for an emergency decision or for administrative or judicial review

of an emergency decision. The Commission noted this provision came from the

1981 Model State APA. The Commission was inclined to delete it, but asked the

staff to discuss the reason for and desirability of this provision with Professor

Asimow and to report back.

§ 634.070. Agency review [formerly § 641.370]

The Commission decided to delete Section 634.070 because it provides too

little time for review of an emergency decision (15 days), the record for review

may not be useful, it seems to make little sense to have the agency head review

the emergency decision at the same time the agency is holding a hearing to

confirm it, and because the section does not provide a useful remedy in light of

the expedited agency hearing procedure in Section 634.060 and the availability of

immediate judicial review under Section 634.080.

§ 635.020. Notice of application [formerly § 641.230]

The Commission approved the following revision to Section 635.020:

635.020. Within 30 days after receipt of an application for a
declaratory decision, an agency shall give notice of the application,
and of the right to intervene, to all persons to which notice of an
adjudicative proceeding is otherwise required, and may give notice
to any other person.
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§ 636.110. Office of Administrative Hearings [§ 641.410 in TR]

The Commission rejected the suggestion to rename the Office of

Administrative Hearings as the Administrative Law Court and the Director as

Chief Administrative Law Judge.

§ 643.320. When separation required

The Commission reaffirmed its previous decision to exempt from the

separation of functions requirement the issuance, denial, revocation, or

suspension of a driver’s license pursuant to Division 6 (commencing with Section

12500) of the Vehicle Code. The Commission noted this would not exempt school

bus driver certificates, ambulance certificates, and license endorsements pursuant

to other parts of the Vehicle Code. The Department of Motor Vehicles

representative agreed to provide cost estimates of what it might cost to require

separation of functions for hearings on school bus driver and ambulance

certificates and other license endorsements.

■ APPROVED AS SUBMITTED
■ APPROVED AS CORRECTED
(for corrections, see Minutes of next meeting)

Date

Chairperson

Executive Secretary
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