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STATE OF CALIFORNIA PETE WILSON, GcW!'fflOT 

CALIFORNIA LAW REVISION COMMISSION 
4000 MIDDLEFiElD ROAD, SUITE 0--2 

PALO ALTO, CA 94303-4739 
(415) 494-1335 03/27/91 

DATE & TIME: • April 11 & 12 I PLACE: • Sacramento 

• April 11 (Thursday) 1:30 pm - 6:00 pm -- State Capitol, Room 437 

• April 12 (Friday) 9:00 am - 2:00 pm -- State Capitol, Room 3191 
[no 1tmch break] 

NOTE: Changes may be made in this agenda, or the meeting may be 
rescheduled, on short notice. IF YOU PLAB TO ATTEND THE MEETING, 
PLEASE CALL (415) 494-1335 AND YOU WILL BE NOTIFIED OF LATE CHANGES. 

FINAL AGENDA 

£or meeting o£ 

CALIFORNIA LAW REVISION COMMISSION 

Thursday, April II, 1991 

1. MINUTES OF JANUARY 10, 1991, COMMISSION MEETING (sent 1/28/91) 

2. ADMINISTRATIVE ADJUDICATION 

STUDY N-100 - ADMINISTRATIVE ADJUDICATION GENERALLY 
Procedure on Study 
Memorandum 91-17 (NS) (sent 3/5/91) 

STUDY N-105 - EFFECT OF ALJ DECISION 
Revised Draft 
Memorandum 91-4 (NS) (sent 3/5/91) 

STUDY N-106 - FACT FINDER IMPARTIALITY 
Consultant's Background Study 
Memorandum 91-6 (NS) (enclosed) 
Backgrotmd Study (sent 1/17/91) 
First Supplement to Memorandum 91-6 (to be sent) 
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3. ADMINISTRATIVE MATTERS 

PERSORBEL MATTERS 
Memorandum 91-26 (JHD) (to be sent) 

PROCEDURE FOR CIRCULATION OF FAMILY CODE DRAFTS FOR COMMENT 
Memorandum 91-27 (NS) (to be sent) 
First Supplement to Memorandum 91-27 (JHD) (to be sent) 
Staff Draft (attached to First Supplement to Memorandum 91-27) 

PRIORITIES, SCHEDULE FOR WORK, AND HEW TOPICS 
Memorandum 91-20 (NS) (sent 2/11/91) 
First Supplement to Memorandum 91-20 (SU) (aent 3/25/91) 

COMl'llllfICATIONS FROM INTERESTED PERSONS 

Friday, April 12, 1991 

4. 1991 LEGISLATIVE PROGRAM 

STATUS OF COMMISSION BILLS 
Handout at Meeting 

STUDY L-30l8 - LITIGATION INVOLVING DECEDENTS 
Transitional Issue 
Memor.andum 91-24 (SU) (sent 3/14/91) 
First Supplement to Memorandum 91-24 (SU) (enclosed) 

STUDY L-3046 - RECOGNITION OF AGENT'S AUTHORITY 
Clarification of Standard 
Memorandum 91-25 (SU) (enclosed) 

5. STUDY F-3050/L-3050 - DONATIVE TRANSFERS OF COI'l'lllNITY PROPERTY 

Consultant'S Bark,round Study 
Memorandum 91-19 (NS) (sent 3/7/91) 
Background Study (attached to Memorandum 91-19) 
First Supplement to Memorandum 91-19 (to be sent) 

6. STUDY L-3044 - COMPREHENSIVE POWERS OF ATTORNEY STATUTE 

Procedure for Consideration of Bar Comments 
Memorandum 91-28 (SU) (enclosed) 
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7. STUDY L-3002 - RELOCATION OF POWERS OF APPOINTMENT FROM CIVIL CODE TO 
PROBATE CODE 

Draft Statute 
Memorandum 91-9 (SU) (sent 12/20/90; another copy sent 2111191) 

8. STUDY L-3041 - PROCEDURE FOR CREDITOR TO REACH NONPROBATE ASSETS 

Memorandum 91-10 (NS) (sent 12/18/90; another copy sent 2111191) 

9. STUDY L-3051 - POUR-OVER WILL FOR CONSERVATEE 

Memorandum 91-11 (RJH) (sent 12/14/90; another copy sent 2111191) 

10. STUDY L-812 - INDEPENDENT ADMINISTRATION OF ESTATES ACT 

Drafts of Tentative ReCOmmendations 
Memorandum 91-21 (RJM) Court-Supervised Preliminary Distribution 

(sent 2115/91) 
Memorandum 91-18 (RJM) Preliminary Distribution Without Court 

Supervision (sent 2/15/91) 

11. STUDY L-3052 - NONPROBATE TRANSFER TO TRUSTEE NAMED IN WILL 

Draft of Tentative ReCOmmendation 
Memorandum 91-13 (RJM) (sent 3/5/91) 

12. STUDY L-3053 - TRUSTS FOR INCAPACITATED PERSONS 

Memorandum 91-16 (SU) (sent 3/5/91) 

§§§ 
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AJ;lril 1991 
Apr. 11 (Thur. ) 
Apr. 12 (Fr!. ) 

May 1991 
May 9 (Thur.) 
May 10 (Fri.) 

June 1991 
June 13 (Thur. ) 
June 14 (Fr!. ) 

July 1921 
July 18 (Thur.) 
July 19 (Fri.) 

August 1991 

September 1991 
Sep. 12 (Thur.) 
Sep. 13 (Fr!.) 

October 1991 
Oct. 10 (Thur.) 
Oct. 11 (Fr!.) 

November 1291 
Nov. 14 (Thur.) 
Nov. 15 (Fr!.) 

December 1991 

MEETING SCHEDULE 

1:30 p.m. - 6:00 p.m. 
9:00 a.m. - 2:00 p.m. 

1:30 p.m. - 6:00 p.m. 
9:00 a.m. - 2:00 p.m. 

1:30 p.m. - 6:00 p.m. 
9:00 a.m. - 2:00 p.m. 

1:30 p.m. - 6:00 p.m. 
9:00 a.m. - 2:00 p.m. 

No Meeting 

1:30 p.m. - 6:00 p.m. 
9:00 a.m. - 2:00 p.m. 

1:30 p.m. - 6:00 p.m. 
9:00 a.m. - 2:00 p.m. 

1:30 p.m. - 6:00 p.m. 
9:00 a.m. - 2:00 p.m. 

No Meeting 
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Sacramento 
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MINUTES OF MEETING 

of 

Minutes, April 11-12, 1991 

CALIFORNIA LAW REVISION COMMISSION 

April 11-12, 1991 

SACRAMENTO 

A meet ing 0 f the Cali fornia Law Revision Commiss ion was held in 

Sacramento on April 11-12, 1991. 

Commission: 
Present: 

Absent: 

Staff: 
Present: 

Consultants: 

Roger Arnebergh 
Chairperson 

Edwin K. Marzec 
Vice Chairperson 

Bill Lockyer 
Senate Member 

Terry B. Friedman 
Assembly Member 

John H. DeMoully 
Nathaniel Sterling 

Arthur K. Marshall 
Forrest A. Plant 
Sanford Skaggs 
Ann E. Stodden 

Bion M. Gregory 
Legislative Counsel 

Stan Ulrich 
Robert J. Murphy III 

Michael Asimow, Administrative Law (April 11) 
Edward C. Halbach, Jr., Probate Law (April 12) 
Jerry Kasner, Community Property (April 12) 
Preble Stolz, Administrative Law (April 11) 
Robert J. Sullivan, Administrative Law (April 11) 
Richard K. Turner, Administrative Law (April 11) 

Other Persons: 
Joni S. Ackerman, Legislative Cornrni ttee, Probate, Trust and Estate 

Planning Section, Beverly Hills Bar Association, Los Angeles 
(April 12) 

Larry Alamao, Department of Real Estate, Sacramento (April 11) 
Seymour R. Appleby, California Probate Referees Association, Hayward 

(April 12) 
Susan Buzynski, Public Employees' Retirement System, Sacramento 

(April 11) 
Steve Cohn, Energy Commission, Sacramento (April 11) 
Michael Day, Public Utilities Commission, San Francisco (April 11) 
Michael D'Onofrio, Association of California State Attorneys and 

Administrative Law Judges, Sacramento (April 11) 
Karl Engeman, Director, Office of Administrative Hearings, 

Sacramento (April 11) 
Margaret Farrow, Office of Administrative Hearings, Sacramento 

(April 11) 
Gary Gallery, Chief Administrative Law Judge, Public Employment 

Relations Board, Sacramento (April 11) 
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Don Green, Executive Committee, State Bar Estate Planning, Trust and 
Probate Law Section, Sacramento (April 12) 

Bill Heath, California School Employees Association, San Jose 
(April 11) 

Gary Jugum, Assistant Chief Counsel, State Board of Equalization, 
Sacramento (April 11) 

Harry LeVine, Department of Insurance, San Francisco (April 11) 
Daniel Louis, Department of Social Services, Sacramento (April 11) 
Tim McArdle, Chief Counsel, California Unemployment Insurance 

Appeals Board, Sacramento (April 11) 
Melanie McClure, State Teachers' Retirement System, Sacramento 

(April 11) 
Robert A. Miller, Department of Consumer Affairs, Sacramento 

(April 11) 
Prudence Poppink, Senior Counsel, Fair Employment and Housing 

Commission, San Francisco (April 11) 
Carol A. Reichstetter, Probate and Trust Law Section, Los Angeles 

County Bar Association, Los Angeles (April 12) 
Terry Ross, Executive Committee, State Bar Estate Planning, Trust 

and Probate Law Section, Mill Valley (April 12) 
Steve Ryan, E1 Dorado Hills (April 11) 
Marilyn Schaff, Department of Motor Vehicles, Sacramento (April 11) 
Willard A. Shank, Member, Public Employment Relations Board, 

Sacramento (April 11) 
John Sikora, Association of California State Attorneys and 

Administrative Law Judges, Sacramento (April 11) 
Mikki Bako Sorensen, Assembly Judiciary Committee, Sacramento 

(April 12) 
Bob Temmerman, Executive Committee, State Bar Estate Planning, Trust 

and Probate Law Section, Campbell (April 12) 
John Wagner, Administrative Law Judge, Office of Administrative 

Hearings, Sacramento (April 11) 
Stuart Wein, Occupational Safety and Health Appeals Board, 

Sacramento (April 11) 
James Wo1pman, Agricultural Labor Relations Board, Sacramento 

(April 11) 
Shirley Yawitz, California Probate Referees Association, San 

Francisco 
Richard Younkin, Secretary and Deputy Commissioner, Workers' 

Compensation Appeals Board, San Francisco (April 11) 

ADMINISTRATIVE MATTERS 

APPROVAL OF MINUTES OF JANUARY 10, 1991, MEETING 

The Commission approved the Minutes of the January 10, 1991, 

Commission Meeting as submitted by the staff. 

TIME AND PLACE OF MEETINGS 

The Commission changed the location of the May 9-10 meeting from 

Los Angeles to Sacramento. The May 9 session should begin at 11:00 am. 
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APPOINTMENT OF COMMISSIONERS 

Vice Chairperson Marzec reported that the Governor's office lacks 

records of individual Commissioners, and Commissioners should fill out 

and submit position application forms for their records. Mr. Marzec's 

conversations with the Governor's Office also indicate that they are 

aware of the vacancy on the Commission but are unable to get to it 

immediately. They will make an effort to fill the vacancy as soon as 

reasonably possible. 

PROCEDURE FOR CIRCULATION OF FAMILY CODE DRAFTS FOR COMMENT 

The Commission considered Memorandum 91-27 and the First 

Supplement to Memorandum 91-27, relating to the procedure for 

circulation of Family Code drafts for comment. After considerable 

discussion, the Commission decided that interested persons should 

receive notice of the availability of the Family Code draft for review 

at a charge of up to $15 per copy, as appropriate. The notice should 

indicate the charge is imposed due to budget constraints. Copies 

should be made available free of charge to legislators, elected state 

officials, and Commission consultants. Interested bar associations 

should receive one or two free copies, in the discretion of the 

Executive Secretary. The staff should prepare a memorandum outlining a 

general policy relating to distribution of Commission materials on all 

subjects for the next fiscal year in light of the Commission's actual 

budget for the year. 

PRIORITIES, SCHEDULE FOR WORK, AND NEW TOPICS 

The Commission considered Memorandum 91-20 and the First 

Supplement to Memorandum 91-20, together with the Second Supplement to 

Memorandum 91-20, which was distributed at the meeting, relating to the 

Commission's priorities, schedule for work, and new topics for the 

coming year. The Commission decided to continue to press the 

administrative law study on a priority basis, along with the Family 

Code. Resolution of MacDonald case problems should also be expedited 

with a view to legislation for next session. The other issues 

suggested by the staff in the memorandum and supplements, including 

communi ty property, real property, and creditors' remedies problems, 

were left to staff discretion to work into the Commission's agenda as 
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the subject merits and as staff and Commission time becomes available. 

Included on this list of issues should be transmutation and other 

matters raised by Professor Kasner in the MacDonald study, and the 

Commission's statutory mandate to review the exemptions from execution 

every ten years. With respect to the exemptions from execution, one 

possible way to handle it is to circulate a tentative recommendation 

indicating no Commission recommendations because of ongoing legislative 

involvement in the area, and seeing whether any of the comments on the 

tentative recommendation reveal any problems. 

1991 LEGISLATIVE PROGRAM 

The Assistant Executive Secretary made the following report on the 

Commission's 1991 legislative program. 

PASSED FIRST HOUSE 

SENATE CONCURRENT RESOLUTION 4 (SENATOR LOCKYER) 
of California Law Revision Commission 
Authorized for Study 
Approved by Senste on March 21. 

PASSED POLICY C!!I'IIITTEE III FIRST HOUSE 

- Continues Authority 
to Study Topics Previously 

ASSEMBLY BILL 793 (ASSEMBLY MEMBER POLANCO) - Elimination of Seven-Year Limit 
for Durable Power of Attorney for Health Care 
Approved unanimously by Assembly Judiciary Committee on April 10. 

SENATE BILL 256 (SENATOR BEVERLY) - Commercial Real Property Leases: Remedies 
for Breach of Assignment or Sublease Covenant: Use Restrictions 
Approved by Senate Judiciary Committee on March 19, with clarifying 

language that the remedies provided in the bil1 are "subject to any applicable 
defense, whether legal or equitable, including, but not limited to, waiver and 
estoppel". On special consent calendar for Senate for April 11. 

IIITRODUCBD 

ASSEMBLY BILL 1577 (ASSEMBLY MEMBER SHER) - Uniform Statutory Rule Against 
Perpetui ties 
We will add to this bill the recommendation on Application of Marketable 

Title Statute to Executory Interests, approved at the January 1991 meeting. 
Set for hearing in Assembly Judiciary Committee, Subcommittee on 
Administration of Justice, on April 30. 
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SENATE BILL 271 (SENATOR KOPP) - TOD-Beneficiary Designation for Vehicles and 
Certain Other State Registered Property 
This bill will become an omnibus probate bill, including the State Bar's 

revised statutory will form, other State Bar Conference of Delegates 
proposals, and the Law Revision Commission's general probate recommendations. 
The staff understands that the Legislative Counsel has raised concern that 
some of the general probate recommendations may be beyond the subject of the 
bill; we will make an effort to include as much as can be included. If any of 
the general probate recommendations proves to be controversial and cannot be 
simply resolved, it will be dropped from the omnibus bill so as not to 
jeopardize enactment of the rest of the bill. Set for hearing in Senate 
Judiciary Committee on April 23. 

The Executive Secretary reported opposition of the Departments of Motor 
Vehicles and Housing to the TOD provisions of the bill; DMV opposition is 
based on an estimated $400,000 cost. The Commission's staff has met wi th 
representatives of DMV and Senator Kopp's office, and worked out language to 
limit the bill to one owner and one beneficiary, with a statutory fee and a 
deferred operative date to allow for reprogramming computers. It is not clear 
whether this will completely eliminate the opposition. 

The staff should make clear to the legislative committees that the 
Commission's sponsorship of this bill only extends to matters on which the 
Commission has made recommendations, and does not extend to matters sponsored 
by the State Bar. 

SENATE BILL 896 (SENATOR MELLO) - Urgency Probate Bill 
This bill makes only technical, noncontroversial corrections in the new 

Probate Code. Set for hearing in Senate Judiciary Committee on May 14. 

ARRANGlMKNTS PENDING FOR IftTRODUCTIOB 

(1) General Probate Bill 
This bill will contain the following recommendations: 

Debts That Are Contingent, Disputed, or Not Due 
Remedies of Creditor Where PR Fails to Give Notice 
Repeal of Civil Code Section 704 (U. S. Bonds) 
Disposition of Small Estate Without Probate 
Right of Surviving Spouse to Dispose of Community Property 
Litigation Involving Decedents 
Compensation in Guardianship and Conservatorship Proceedings 
Gifts in View of Impending Death 
Access to Decedent's Safe Deposit Box 
Technical and Minor Substantive Revisions 

Senator Kopp has agreed to amend these recommendations into SB 271. 
If an opportunity presents itself we will amend into this bill or another 

bill the Civil Code Section 2476 revision relating to the certificate of 
acknowledgment of a notary public in a statutory form power of attorney, 
approved at the January 1991 meeting. 

(2) Powers of Fiduciaries 
At present we do not have an author for this bill. It will contain the 

following recommendations: 
Recognition of Trustee's Powers 
Recognition of Agent's Authority Under Statutory Form Power of 

Attorney 
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If we can eliminate banking and title insurance industry opposition, it may be 
possible to add this to one of our other probate bills. 

(3) Repeal of In-Law Inheritance 
At present we do not have an author for this bill. It is now supported 

by the Estate Planning, Trust and Probate Law Section of the State Bar, the 
Probate and Trust Law Section of the Los Angeles County Bar Association, the 
Probate, Trust & Estate Planning Section of the Beverly Hills Bar Association, 
the California Association of Public Administrators, Public Guardians, and 
Public Conservators, and a number of individual lawyers. 

STUDY F-30S0 - DONATIVE TRANSFERS OF COMMUNITY PROPERTY 

The Commission considered Memorandum 91-19 and the Consultant's 

Background Study relating to donative transfers of community property. 

The Commission's consultant, Professor Kasner, summarized the 

background study for the Commission. 

Professor Halbach indicated his general agreement with the study, 

particularly the portions relating to transmutations. He also 

suggested, with respect to the isaues relating to beneficiary 

designations, that the Commission consider the possibility of (1) 

allowing the consenting spouse to dispose of the spouse's share of the 

community property by an express provision in a will notwithstanding 

the prior consent, and (2) if the consenting spouse does not address 

the matter in the will, allowing the other spouse full authority to 

make beneficiary changes and otherwise deal with the community property 

after the death of the consenting spouse. 

Representatives of the State Bar Association, Los Angeles County 

Bar Association, and Beverly Hills Bar Association estate planning and 

probate sections all indicated that they were actively studying these 

problems and were committed to give the Commission their input on the 

issues at forthcoming meetings. 

The Commission discussed the immediate problems facing estate 

planners and the need for prompt attention to the problems created by 

the MacDonald case. The Commission decided to proceed with the 

objective of legislation for the 1992 legislative session directed to 

the problems surrounding consents to beneficiary designations. For 

this purpose, the staff should prepare for the next Commission meeting 

a memorandum that summarizes the various policy issues raised in the 
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consul tant' s background study and that presents approaches proposed by 

the consultant as well as by interested groups and persons and by the 

staff. 

The beneficiary designation issues should take priority, but the 

Commission will also consider on a lower-priority basis collateral 

issues raised in the background study and by other persons. These 

issues include whether the transmutation statute should be modified, 

whether the law governing community rights in life insurance requires 

further clarification, whether the law relating to marital and 

premarital agreements should be harmonized, whether community property 

presumptions are still needed, whether the rules governing separate and 

community rights in the case of property improvement should be further 

adjusted, and whether the statute providing for unilateral severance of 

joint tenancy real property should be extended to personal property 

such as securities. The impact of the terminable interest rule, and 

whether it has been repealed for purposes of rights at death, may be 

considered as a collateral matter or may be considered in connection 

with beneficiary designation issues, depending on how the Commission's 

recommendations develop. 

STUDY L-S12 - INDEPENDENT ADMINISTRATION OF ESTATES ACT 

(COURT-SUPERVISED PRELIMINARY DISTRIBUTION) 

The Commission considered Memorandum 91-21 and attached staff 

draft of a Tentative Recommendation relating to Court-Supervised 

Preliminary Distribution Under the Independent Administration of 

Estates Act. Team 1 of the State Bar Estate Planning, Trust and 

Probate Law Section advised that Team 1 believes Section 11623 of the 

Probate Code is a useful section and should be kept. Team 1 and the 

Executive Committee of the Probate and Trust Section of the Los Angeles 

County Bar supported the amendment to Section 11623 proposed in the 

Tentative Recommendation. 

The Commission approved the proposed amendment to Section 11623 to 

be amended into one of the Commission's probate bills at the current 

session without being further circulated for comment. 
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The Commission considered Memorandum 91-18 and attached staff 

draft of a Tentative Recommendation relating to Preliminary 

Distribution Without Court Supervision Under the Independent 

Administration of Estates Act. The State Bar Estate Planning, Trust 

and Probate Law Section requested the following revisions to proposed 

new Section 10520 of the Probate Code: 

Prob. Code § 10520 (added). Preliminary distribution of 
specified personal property 

10520. fa+ If the time for filing claims has expired 
and it appears that the distribution may be made without loss 
to creditors or injury to the estate or any interested 
person, the personal representative has the power to do the 
following: 

fl+ !Al To make preliminary distribution of iB~e~ee~-aBd 
income received during administration to the persons entitled 
under Chapter 8 (commencing with Section 12000) of Part 10. 

fa+ iQl To make preliminary distribution to epeei€ie the 
devisees ent i tied to the property under the decedent's will 
of household furniture and furnishings, automobiles. 
clothing, jewelry, and pepseRal-~~~~ tangible articles of 
a personal nature. not to exceed a total value of fifty 
thousand dollars ($50.000) to all devisees in the aggregate. 

fa+ i£l To make preliminary distribution of cash to ~he 

general pecuniary devisees eRH~led--4;G---4-t---tiR<l&r---the 
deeedeR~~e--w!~~ , not to exceed ten thousand dollars 
{$10,0001 to any one devisee. 

f&+-~twi-tM-\;afttj,iftg---eubd-i¥-ie-ioft.--{-a-)-,--.Q4*d-kt4 ___ -lI!ay 
Be~-&e-lI!ade-QRdep-~hie-eee~ieR-~e-~ke-pepeeRal-peppeseR~a~i¥eT 

The Commission asked the staff to bring back for Commission 

consideration both versions of Section 10520 -- the version in the 

staff draft of the Tentative Recommendation and the revised version 

above. The Commission had reservations about deleting subdivision (b) 

from Section 10520 as suggested by the State Bar. 

STUDY L-l048 - SHORTENING TIME FOR NOTICE 

UNDER PROBATE CODE SECTION 1203 

The Commission considered Memorandum 91-30 concerning a technical 

problem with the Probate Code provisions relating to shortening time 

for notice of hearing. The Commission approved the proposed amendment 

to make clear that the court may shorten time unless a specific section 
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governing notice of a hearing provides that the time may not be 

shortened. This amendment will be included in the urgency probate bill 

(SB 896). 

STUDY L-3002 - POWERS OF APPOINTMENT 

The Commission considered Memorandum 91-9 concerning the proposal 

to relocate the power of appointment statute from the Civil Code to the 

Probate Code. The Commission also considered a letter from the Probate 

and Trust Law Section of the Los Angeles County Bar Association 

distributed at the meeting. (See Exhibit 1.) The staff reported that 

research did not indicate any need to make a general substantive review 

of the power of appointment statute since there did not appear to be 

any major developments since the statute was enacted. The Commission 

decided that the necessary amendments to move the statute should be 

included in the general probate bill (SB 271) in the current 

legislative session, if it is feasible to do so. The staff was 

directed to prepare the necessary amendments. Any known substantive 

issues concerning the statute, such as the rules governing exercise of 

a power of appointment by a residuary clause in a will, should be 

outlined in a memorandum for the next meeting so that the Commission 

will have the positions of the various bar groups. 

STUDY L-30l0 - TRUSTEES' FEES 

The Commission deferred consideration of Memorandum 91-29 

concerning the California Bankers Association's proposal to make a 

number of amendments in the trustees' fees provisions and to include 

these amendments in the Commission'S urgency probate bill. A letter 

from Irwin D. Goldring concerning the memorandum was distributed at the 

meeting. (See Exhibit 2.) Consideration was deferred because several 

Commissioners had not received the memorandum. The matter will be 

presented at the next meeting. 
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STUDY L-3018 - LITIGATION INVOLVING DECEDENTS 

The Commission considered Memorandum 91-24 and the First 

Supplement thereto concerning transitional provisions needed in the 

Recommendation Relating to Litigation Involving Decedents, which is 

part of the Commission's 1991 legislative program. The Commission 

approved the suggested revisions. 

STUDY L-3044 - COMPREHENSIVE POWERS OF ATTORNEY STATUTE 

The Commission considered Memorandum 91-28 which suggested that 

the staff meet with bar groups and interested persons to work on the 

technical details of the draft comprehensive powers of attorney statute 

and then present a revised draft, outlining the policy issues and 

unresolved technical issues, at a future meeting. The Commission 

approved the suggested approach. 

STUDY L-3046 - RECOGNITION OF AGENT'S AUTHORITY 

The Commission considered Memorandum 91-25 concerning 

clarification of the standard for requiring third persons to recognize 

the authority of an agent. The 

proposed to satisfy objections 

Association. 

Commission approved the revision 

from the California Land Title 

STUDY L-3050 - DONATIVE TRANSFERS OF COMMUNITY PROPERTY 

See Study F-3050, above. 
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STUDY L-3051 - POUR-OVER WILL FOR CONSERVATEE 

The Commission considered Memorandum 91-11 and the First 

Supplement concerning pour-over will for a conservatee. The Commission 

decided to amend Probate Code Section 2580 substantially as follows: 

Probate Code § 2580 (amended). Petition to authorize proposed 
action 

2580. (a) The conservator or other interested person 
may file a petition under this article for an order of the 
court authorizing or requiring the conservator to take a 
proposed action for any one or more of the following purposes: 

(1) Benefiting the conservatee or the estate. 
(2) Minimizing current or prospective taxes or exPenses 

of administration of the conservatorship estate or of the 
estate upon the death of the conservatee. 

(3) Providing gifts for such purposes, and to such 
charities, relatives (including the other spouse), friends, 
or other objects of bounty, as would be likely beneficiaries 
of gifts from the conservatee. 

(b) The action proposed in the petition may include, but 
is not limited to, the following: 

(1) Making gifts of principal or income, or both, of the 
estate, outright or in trust. 

(2) Conveying or releasing the conservatee' s contingent 
and expectant interests in property, including mar! tal 
property rights and any right of survivorship incident to 
joint tenancy or tenancy by the entirety. 

(3) Exercising or releasing the conservatee' s powers as 
donee of a power of appointment. 

(4) Entering into contracts. 
(5) Creating for the benefit of the conservatee or 

others, revocable or irrevocable trusts of the property of 
the estate, which trusts may extend beyond the conservatee's 
disability or life. The court's order may authorize or 
require the conservator to transfer to the trust so created 
any property unintentionally omitted from the trust. 

(6) Exercising options of the conservatee to purchase or 
exchange securities or other property. 

(7) Exercising the rights of the conservatee to elect 
benefit or payment options, to terminate, to change 
beneficiaries or ownership, to assign rights, to borrow, or 
to receive cash value in return for a surrender of rights 
under any of the following: 

(i) Life insurance policies, plans, or benefits. 
(ii) Annuity policies, plans, or benefits. 
(iii) Mutual fund and other dividend investment plans. 
(iv) Retirement, profit sharing, and employee welfare 

plans and benefits. 
(8) Exercising the right of the conservatee to elect to 

take under or against a will. 
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(9) Exercising the right of the conservatee to disclaim 
any interest that may be disclaimed under Part 8 (commencing 
with Section 260) of Division 2. 

(10) Exercising the right of the conservatee (i) to 
revoke a revocable trust or (ii) to surrender the right to 
revoke a revocable trust, but the court shall not authorize 
or require the conservstor to exercise the right to revoke a 
revocable trust if the instrument governing the trust (i) 
evidences an intent to reserve the right of revocation 
exclusively to the conservatee, (ii) provides expressly that 
a conservator may not revoke the trust, or (iii) otherwise 
evidences an intent that would be inconsistent with 
authorizing or requiring the conservator to exercise the 
right to revoke the trust. 

(11) Making an election referred to in Section 13502 or 
an election and agreement referred to in Section 13503. 

STUDY L-3052 - NONPROBATE TRANSFER TO A TRUSTEE 

NAMED IN DECEDENT'S WILL 

The Commission considered Memorandum 91-13 and attached staff 

draft of a Tentative Recommendation relating to Nonprobate Transfer to 

a Trustee Named in Decedent's Will. The proposal was supported by the 

Executive Committee of the State Bar Estate Planning, Trust and Probate 

Law Section. 

The proposal was also supported by the Executive Committee of the 

Probate and Trust Section of the Los Angeles County Bar, with the 

caveat that it should not change existing law requiring the decedent's 

will to be admitted to probate before the transfer is made outside 

probate to a trustee named in the will. The Commission asked the staff 

to resesrch this question, and to make clesr in the Tentative 

Recommendation that the will must be admitted to probate. 

The Commission asked the staff to bring the Tentative 

Recommendation back to the Commission after addressing the foregoing 

question. 

STUDY L-3053 - TRUSTS FOR INCAPACITATED PERSONS 

The Commission considered Memorandum 91-16 concerning a suggestion 

to consider studying the concept of a state-sanctioned family trust 

fund for disabled and incapacitated persons. The Commission also 
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considered a letter from the Probate and Trust Law Section of the Los 

Angeles County Bar Association distributed at the meeting. (See 

Exhi bi t 3.) The Commiss ion decided not to study this subj ec t. Many 

interest groups are active in the field and can be expected to promote 

legislation if there is a need. Representatives of the Executive 

Committee of the State Bar Estate Planning, Trust and Probate Law 

Section also suggested that private arrangements and regional 

organizations are coping with the problems of long-term care for the 

developmentally disabled. 

STUDY N-IOO - ADMINISTRATIVE ADJUDICATION GENERALLY 

The Commission considered Memorandum 91-17, relating to the 

procedure being followed on the administrative adjudication study. The 

staff reviewed the material in the memorandum with the Commission. 

This item was informational only; no action was required or taken on it. 

The Commission also greeted three of its new consultants, Richard 

Turner and Robert Sullivan of Sacramento and Professor Preble Stolz of 

Boalt Hall, who have been named consultants to provide the Conunission 

with differing perspectives at meetings. 

STUDY N-I05 - EFFECT OF ALJ DECISION 

The Conunission began, but did not complete, consideration of 

Memorandum 91-4 and the First Supplement to Memorandum 91-4. The First 

Supplement contained letters form the Department of Consumer Affairs 

and the Board of Prison Term; copies were distributed at the meeting, 

and will be distributed in due course after the meeting. The memoranda 

relate to the effect of the administrative law judge's decision and 

appeals within the agency. 

The Commission began its consideration by addressing the issue 

raised by the staff whether the effort to draft a single administrative 

procedure act that can be appli ed uni formly to all state agencies is 

creating in this area a statute that is unduly complex. Professor 

Asimow noted that such a scheme is workable, and has worked well in 

-13-
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other jurisdictions; the flexibility of agencies to adopt regulations 

that vary the act is desirable and will make the statute more usable. 

Consultants Turner and Sullivan felt it would be desirable for 

practitioners who appear before agencies to have a basic procedural 

act, with the opportunity for narrowly defined variation by 

regulation. Professor Stolz felt it would be worthwhile to cover local 

agency adjudication as well. Suggestions for agencies or agency 

functions that might be exempted from a uniform administrative 

adjudication act included ratemaking by the Public Utilities Commission 

and adjudications by the Coastal Commission and the Water Resources 

Control Board. 

Michael Day of the Public Utilities Commission indicated that the 

ratemaking procedures of PUC would be a likely candidate for exemption 

from the standardized administrative adjudication rules because of the 

specialized nature of the practice and the legislative and policy 

aspects of ratemaking proceedings. Bill Heath of the California School 

Employees Association indicated that they appear before a number of 

different agencies, and that they do not have a problem finding the 

applicable procedures; their problem is with procedures that may not be 

fair, particularly in the Department of Motor Vehicles and at the local 

level; also, they believe the Public Employment Relations Board has 

excellent adjudicatory procedures adapted to its mission, and they 

would not like to see the procedures statutorily altered in a way that 

would hamper PERB proceedings. Steve Ryan, a hearing officer with the 

State Board of Equalization, appeared in a personal capacity to inform 

the Commission about adjudicatory procedures at SBE; he distributed to 

the Commission relevant excerpts from SBE publications (Exhibit 4); he 

noted that the hearing officer functions within SBE are involved with 

excise taxes, which have a statutory rather than a constitutional 

basis. Dan Louis of the Department of Social Services expressed 

concern that the statute could impose hearing requirements that do not 

now exist; the staff noted that the draft under consideration by the 

Commission is limited to hearings required by the constitution or 

statute. Marilyn Schaff of the Department of Motor Vehicles noted that 

drivers license revocation hearings are conducted by lay hearing 

officers who both present the department's case and make the decision; 

if separation of functions and other formalities of the administrative 

-14-
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procedure act were applied to these types of adjudicatory proceedings, 

the cost to DMV would be sUbstantial; Professor Asimow suggested this 

type of procedure should be recognized in the statute. 

The Commission felt it is premature in the study to exempt 

particular agencies or programs from the proposed uniform act. As the 

statute begins to develop, the need for exemptions mayor may not 

become more apparent. But for now, the Commission will proceed with 

the goal of a uniform statute applicable to all state agencies. 

The Commission made the following decisions with respect to the 

draft attached to Memorandum 91-4: 

§ 610.310. Decision. The section should state that, "Nothing in 

this section limits the precedential effect of a decision." Also, to 

address concerns about the need to make policy in the context of an 

adjudicatory proceeding, the Commission will receive suggestions from 

its consultant for a "conference" type adjudicatory proceeding which 

may lend itself to policy-type decisions. The Comment should be 

expanded to clarify the meaning of the phrase "particular 

applicability", as used in the section. The Comment should also make 

clear that the statute is not intended to expand the types of cases in 

which an adjudicatory proceeding, whether formal or informal, is 

required. 

§ 612.030. Application of division notwithstanding exemption. 

This section will be suppressed for the time being, until exemptions 

from the new administrative procedure act are considered. Meanwhile, 

the staff will try to improve the wording of the section for clarity. 

§ 613.020. Mail. This section was approved as revised by the 

staff. 

§ 640.010. When adjudicative proceeding required. The statute 

should make clear that the ability to settle cases is not impaired by 

the hearing requirement. Thought also should be given to making the 

least formal type of hearing procedure the basic procedure applicable 

in all cases unless a more formal hearing procedure is required by a 

court's due process finding, by statute, or by agency regulation. Or, 

an agency might be able to select any of the statutory hearing models 

without first adopting a regulation. 
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§ 640.210. Definitions. Thought should be given to structuring 

the definitions in such a way that they do not imply that only an OAH 

hearing officer is entitled to be called an "administrative law judge." 

§ 640.260. Voluntary temporary assignment of hearing personnel. 

This section should be removed from the OAH article of the draft so as 

to avoid the implication that OAH ALJs are entitled to a transfer 

preference. The Commission asked the director of OAH to give the 

Commission his thoughts about the feasibility of this scheme, with the 

idea of developing separate legislation on it for next session. 

§ 640.290. Study of administrative law and procedure. Language 

should be incorporated in this section protecting the confidentiality 

of confidential personal records. 

§ 642.710. Proposed and final decisions. Subdivision (b) of this 

section allows the agency by regulation to vary the 3~-day period 

within which the presiding officer must issue a proposed decision, 

unless the presiding officer is from OAH. The Commission deleted the 

OAH limitation, allowing any agency to vary the 30-day period. The 

staff should consider language to provide that a failure of the 

presiding officer to meet the time limit does not inure to the benefit 

of the party, or that the failure does not prejudice the right of the 

agency to take action against the party. Mr. Louis of DSS noted the 

problem of temporary suspension orders expiring before the agency has 

time to act on the presiding officer's proposed decision; he agreed to 

provide the Commission with suggested language addressed to this 

problem. 

APPROVED AS SUBMITTED 

APPROVED AS 
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Study :"-J002 ::::lliIBIT 1 

CAROL A. REICHSTETTER 
ATTORNEY AT LAW 

1163 WEST 27~" STRe:ET 

LOS ANGELES, CALIFORNIA 90007 

April 4, 1991 

Nathaniel sterling 
Assistant Executive Secretary 
California Law Revision Commission 
4000 Middlefield Road, Suite 0-2 
Palo Alto, California 94303-4739 

~.linutes, April 11-12, 1991 

r' -: 

APR 05 1991 

Re: Studv L-3002 IR~loc'3.tion of POt~'?'"c; of !>,p'Oci~t!:',ent frem 
civil Code to Probate Code) 

Dear Mr. Sterling: 

The Executive Committee of the Probate and Trust Section of 
the Los Angeles County Bar Association has reviewed the draft 
statute proposing a move of Civil Code sections 1380.1 to 1392.1 
into Division 2 of the Probate Code. As a member of the Executive 
Committee, I have been asked to convey to the Commission our 
observations. 

We support the relocation but do not feel that there is any 
need to investigate making substantive changes in these sections. 

Thank you for your consideration of these comments. I expect 
to attend the April meeting and will be glad to answer any 
questions that may arise. 

Very truly yours, 

Carol A. Reichstetter 

cc: Members of the Executive Committee 
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yIA TBLlconZR IRWIN D. GOLDRING 
ATTO~N!.'t .T L.AW 

'os ANGt.e:S. CAL"O~NII\ 90067 
TEL.£P""c;. .... i: [l .)j .201·03006 

~E:.tCr)"·EA Icoll) 27"'7.9'" 

April 10, 1991 

Calitornia Law Revision Commission 
4000 Middletield Road, 'D-2 
Palo Alto, California 94303-4739 

Gentleaen: 

Attentions stan UlriCh 
Res M_orandua 91-29 

'lRlJ&F. ~TT','S. 

I aa writinq to expres. my personal opinion in r.qard to 
Maaorandum 91-29. Because of the ahort notice whiCh we received 
in re;ard to this matter it waa not possible to have a .. eting of 
Team 2 to consider this memo, nor to have it revi_ed by the 
Executive COmmittee ot the Estate Planning, Trust and Probate Law 
Section. 

I was pre.ent at the various commission .. etings during wbich the 
discu88ion took place which led up to the recommendation of 
probate Code section 15686. As the commission will recall theSe 
discus.ions took place over several months and the bankers had 
ample opportunity to present, and did present, their position, 
particularly in regard to the matter of the definition of fee., 
whiCh is the subject of the first change suggested by the CM 
[Subsection (a)]. 

I believe that the section was written as it ia now because of 
the concern that were it more limited aa the word "means" would 
limit the definition, it would give the tru.t institutions 
opportunity to add other faes and charges, such .s outside 
contracted accounting services or investment advice, or the like, 
whereas the intention was that the banks not be able to 
circu.vent the intent of this S.ction by designating new Charges 
out.ide of a limited definition of "tru.tee'. tee.". 

In reqard to the second change [to Subsection (b)] although I 
psrsonally have no objection to the limitation suggested by the 
bank, I know that at least the Lo. Angeles Superior court in 
trust matter. requires that "All petitions involvinq a 
t.staaentary trust or an inter vivo. trust under Probate Code 
Section 17200 must set forth the nue. and last known addres.e. 
ot all beneficiaries whether their int.re.ts are ve.ted or 
contiftCJent. This 18 all per.ons in beinq who shall or may 
participate in the incolle or corpus of the trustU [Los Anqale. 
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California Law Revision Commission 
April 10, 1991 
Page TWO 

Superior Court Probate Policy Memorandum 20:2.01]. 

As I said, the Executive Committee of the Estate Planning, Trust 
and Probata Law Section haa not had an opportunity to consider 
this matter but I would ques. that ita pOSition would be aa it 
was in the paat in supporting the Ssction as it now read., 
particularly Subsection (a). This matter certainly is not non­
controversial as suggeeted by the CBA. 

V].~:4:£Z 
IRWIN D.' GOLD G 

IDG:bs 
cc: Bruce S. Ross, Esq. 

Willi .. V. Scba14t, Esq. 
Robert I. T .... l'IIIII.n, Jr., Esq. 
Sterling L. Ross, Jr., Eaq. 
Valerie J. Merritt, Esq. 
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Nathaniel sterling 

CAROL A. REICHSTETTER 
ATTORNE.Y AT LAW 

LOS ANGELES. CALIFORNIA 90007 

12131 747·6304 

April 4, 1991 

Assistant Executive Secretary 
California Law Revision Commission 
4000 Middlefield Road, Suite D-2 
Palo Alto, California 94303-4739 

CA taW "'" I'fIIIIII'tI 

APR 05 1991 
"'11'110 

Re: studv L-3053 f·Tru~t$ for !nca'Oaci+:e";~d Persens) 

Dear Mr. Sterling: 

The Executive Committee of the Probate and Trust section of 
the Los Angeles County Bar Association has reviewed the proposal 
contained in Memorandum 91-16 regarding the possibility of a 
state-sanctioned family trust fund for disabled and incapacitated 
persons. As a member of the Executive Committee, I have been asked 
to convey to the Commission our observations. 

The Executive Committee feels that an investigation should be 
undertaken as a project for Commission study, and that the staff be 
authorized to consult such experts as are available. 

Thank you for your consideration of these comments. I expect 
to attend the April meeting and will be glad to answer any 
questions that may arise. 

Very truly yours, 

Carol A. Reichstetter 

cc: Members of the Executive Committee 
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. d~ts; most 
noteworthy being t1!e"adoption of a 

.Sttirkgic PIIDI for'program planning 
and passage pi the Harris-Katz 
Taxpayers' Bill of Rights. . 

Other significant developments 
or achievements included: the 
creation of an independent Appeals 
Unit, taxpayer educational seminats, 
an extended office bows pilot project. 
a conference on tax issues for the 
entertainment industry, a pilot mail­
order auditing project, progxess in 
forms automation. and the creation 
of a simplified and less expensive 
pamphlet on New District Taxes. 

1hose and other developments 
are summarized below ... 

Strategic Planning 

In 1988 the Board adopted a 
mission statement committing the 
agency to providing informative and 
responsive services to taxpayers and 
to providing fair, fum, and uniform 
enforcement of tax laws. 

The goals developed by the 
Board state that the agency will 

• Collect revenues effectively 
• Be dedicated to leadelShip in 

the field of taxpayer services 
and information 

• Be dedicated to leadership in 
the field of tax administration 

• Improve services and 
productivity 

• Maintain an effective communi­
cations system 

• Maintain a professional and 
knowledgeable staff 

• Promote a cohesive, unified 
organization ... ' .•... ~, . 
Early in 1989 the Board finalized 

its first strategic plan for implement­
ing its goaIs.Thepian will enable the 
Board to JeSPOnd aggressively to the 
many challenges and opportunities 
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f· , The strategic planning process 
brought together managers &om 
throughout the organization to define 
and articulate the organization's op- ~ 
erating philosophy and vision for the :, 
future, to identify the si8nificant I 
issues which could impair or improve . 
the Board's ability-to attain its \ 
mission and goaIs. and. to formulate 
strategies for dealing with those 
issues. . 

The Strategic PIIm undezsrores 
the Board's belief that the public 
interest is best served through sound 
administration of the tax laws. It also 
emphasizes that this is best accom­
plished through programs which 
enable people to voluntarily comply 
with tax laws. AS the plan states, 
"Providing quality services, products, 
and information to the public is 
essential, as is a firm enforcement 
program that I!IISUNS the public that 
everyone is paying their fair share." 

The plan identifies seven strat~ 
gic issues (i.e., challenges and oppor­
tunities) that must be addressed in 
order for the agency to achieve its 
mission and goals. 1hose issues are as 
follows: providing quality public 
service; ensuring compliance through 
education and enforcement; prepar­
ing for tax law change; ensuring an 
effective workforce; managing 
workload growth with limited 
resources; using advanced technol­
ogy; and creating a quality 
workplace. Strategies have been 
adopted for dealing with each of 
those critical issues. 

The Strategic PIIm will provide 
continuing guidance to decision 
makers over the next several years 
and will be continually evaluated to 
determine whether new issues and 
strategies should be incorporated. 

. -' . _. --. .,... ..~~ .,. 
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During 1988-89 the Board's 
business taxes audit program dis­
closed net deficiencies of $418.6 
million. Net tax deficiencies per audit 
hour for the fiscal year were $359.98. 
Net tax deficiencies per d n liar of cost 
were $6.91 for the sales and use tax 
audit program. 

Areas of Noncompliance 

The Board is required by the 
Taxpayers' BiD of Rights biD to 
identify areas of the Sales and Use 
Tax Law with which taxpayers are 
not complying and to report its 
findings in the annual report. A 
permanent system for captoring 
needed data from the audit program 
was implemented September 1, 1989. 
Until this system was available for 
use, data was manually gathered on a 
sample basis through the audit 
program. 

The sales and use taxes assessed 
or refunded as a result of the Board's 
aud it program (for the period Janu­
ary 1, 1989 through June 30,1989) are 
categorized in the tables on the left. 

Of the taxpayers audited, 3 
percent had failed 10 file tax returns 
for the audit period. In addition, 15 
percent of the taxpayers used profes­
sional tax preparers. 

Appeals Procedure 
(Petition Unit) 

The Board provides an adminis­
trative appeals process for taxpayers 
who disagree with the results of an 
audit. This process normally begins 
with the taxpayer working directly 
with the auditor to resolve a dispute. 
If the dispute cannot be resolved, the 
taxpayer may meet with the auditor's 
supervisor, or from there, with a 
higher level Board representative. 

. The taxpayer may also petition.. 
for nedetermination of audit findings 
through the Board's Petition Unit 
and, as part of their petition, may 
request a formal hearing from the 
newly formed Appeals Unit (please 
see "Year in Review'" for a descrip­
tion of this unit).····· '., 
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satisfied with the resullS--<!ven those 
found to owe the state additioMI 
monies. 

In another four-month project. 
districts provided questionnaires to a 
sampling of taxpayers, who were 
asked to evaluate the services of the 
Board related to the registration 
process. The results from this pilot 
project showed an overwhelming 
approval of those services. 

In addition. in fiscal year 1989-
90 District Offices will be distributing 
questionnaires that ask taxpayers to 
evaluate employee conduct and 
Board services. 

Areas of Noncompliance 

The Board is required by the bill 
to identify areas of the Sal<!s and Use 
Tax Law with which taxpayers are 
not complying and to report its 
findings in the annual report. Fmd­
ings for the period January 1, 1989, 
through June 30, 1989, are summa­
rized under "Business Taxes~ in the 
Operations section of this report. 

Other Developments 

New Appointment 

John William Hagerty was 
appointed as Deputy Director, 
Property Taxes, in January of 1989. 
The PI operty Taxes Department is 
responsible for overseeing county 
assessment practices, recomn\eI!9.ing 
values for railroad and public utility 
companies, and administering the 
state's Tunber Yield Tax program. 

Hagerty brings a wealth of 
management experience tothe job 
"and has a long-time familiarity with 
state government. having served 
most notably as Executive Offu:er for 
the California Waste Management 
~ of an impressive2S year 
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career. A graduate of California State 
University, Sacramento, Hagerty has 
held high-level positions with the De­
partment of Health Services, the De­
partment of Social Services, arid the 

- Employment Development Depart­
ment 

New Appeals Unit 

In February 1989 the Board 
created a new Appeals Unit. It 
reports directly to the Executive 
Director and is totally independent of 
audit staff. It is staffed by hearing 
officers whose role is to amduct a 
fresh and independent review of the 
facts. Taxpayers who do not agree 
with the findings of a bearing officer 
may request a hearing before the 
Members of the Board. 

Extended Office Hours 

A pilot project to evaluate the 
demand for extended office hours 
was implemented in January in the 
Fourth Equalization District's offices 
in Arcadia and Hollywood. Offices 
were kept open until 7 p.m. on Thurs­
days. The pilot project was scheduled 
to end in June 1989 but was extended 
until December. 

In the first six months of opera­
tion,672 taxpayers took advantage of 
the later office hours. Most partici­
pants learned of the new hours by 
telephoning prior to their visit 
Attractive posta s and flyers in the 
lobbies of Fourth Equalization 
District Offices also informed the 
public of the new program. In 
addition. news releases and inserts 
included in quarterly tax returns 
mailed to businesses in the Fourth 
Equalization District publicized the 
pilot project. 

Taxpayers and staff were 
surveyed to assess their attitudes and 
pe:tcepti.ms about the extended office 
hours. For the most part. the program 
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A Unit 
WithAppeal 

Creation of a New 
Appeals Unit 

The prospect of paying taxes is 
seldom met with enthusiasm, and 
one can well imagine the anxiety a 
taxpayer must feel when faced with 
the prospect of contesting or ap­
pealing a tax bill. 

As stated in the introduction to 
the Taxpayers' Bill of Rights, 
'Taxes are the most sensitive point 
of contact between citizens and 
their government." Likewise, the 
process for dealing with disagree­
ments between citizens and their 
government constitutes another 
sensitive point of contact. Citizens 
must feel they are treated fairly and 
impartially and that their concerns 
are taken seriously. 
To help ensure a fair and impar­

tial hearing process for taxpayer 
appeals, the Board has created an 
independent Appeals Unit, which 
began operations in February 1989. 
Reporting directly to the Executive 
Director the new unit is autono­
mous ofthe Board's Business Taxes 
Department and the Board's Legal 
Office. 

Implementing A New 
Approach 

If a taxpayer and the Board's audit 
staff cannot agree on the results of 
an audit, the taxpayer has the right 
to have his or her case reviewed at 
a hearing conducted by an Appeals 
Unit hearing officer. The officer 
takes a fresh and independent look 
at the facts and the law and recom­
mends to the Board means for 
resolving the dispute. 

Previously, the hearing officer's 
recommendations were reviewed by 
the Department of Business Taxes. 
Because this requirement tended to 
create the appearance of a lack of 

objectivity and fmmess in the 
hearing process the Board decided 
to remove the Department of 
Business Taxes from final review 
and to make the Appeals Unit an 
independent division within the 
agency. 

Streamlining the Appeals 
Process 

The Taxpayers' Bill of Rights 
required the Board, in cooperation 
with the State Bar, th e California 
Society of Certified Publ ic Accoun t­
ants, other interested taxpayer 
groups, and the taxpayers' rights 
advocate, to develop a plan to 
reduce the time required to resolve 
appeals. 

The unit identified several 
changes that enabled them to cut 
the time required for resolving 
petitions in half. Those changes 
included: 

• Increasing Production 
The first need was to increase 
production by changing the 
methods for presenting cases to 
the Board and by using over­
time. Previously, hearing 
officers presented cases to the 
Board. Under the new proce­
dure, only the chief of the 
Appeals Unit makes presenta-

10 
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tions to the Board. The time 
saved as a result of not having 
hearing officers appear before 
the Board is used to complete 
additional hearing reports. 
Since the unit was created 
(about ten months ago), produc­
tion has increased substan­
tially. Hearing officers have 
completed 698 decisions in that 
time-an average of nearly 70 
per month. That rate compares 
with a four-year average of 
approximately 56 decisions per 
month under the previous 
system. 

• Developing New Proceduru 
for Expediting Small Clairru 

In a new procedure for hearing 
small claims, selected cases are 
heard and decided the same 
day. The decision is confirmed 
later in the form of a brief 
written decision (rather than 
the detailed formal decision and 
recommendation now used). 
Participation in this expedited 
procedure is voluntary. 

• Implementing Other Changes 
In addition, the Appeals Unit is 
working to automate manual 
processes and improve the 
monitoring of time frames. 

9 
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o The right to be free 
from harassment. 

o The right to have the law 
administered uniformly. 

o The right to have the 
audit completed within 
a reasonable time period. 

D The right to an explanation 
of procedures used. 

D The right to an explanation of the 
audit results. 

o The right to disagree with the audit 
findings. 

If your business records are audited, feel free 
to ask the auditor questions about the 
process and results, or talk with his/ her 
supervisor. 

YOUR RIGHT TO A HEARING 

There are times when you, the taxpayer, 
may disagree with the conclusions of a 
Board audit. 

When that happens. there are various 
informal processes available to you, to 
resolve those audit findings with which 
you disagree. 

Some of the steps you have the right to take 
include the following: 

D Consultation with the 
auditor and his/ her 
supervisor. 

D Discussion with a Board 
representative at your 
local district office. 

D A hearing with a Hearing Officer from the 
Board's independent Appeals Unit. 

o Board hearing before the five members of 
the State Board. 

If you prevail or change your mind at any of the 
above steps, it would be unnecessary to proceed 
further. For more information on this process or I 

vour rights as they relate to a specific issue, I . 
contact your local Board office. :". 

YOUR RIGHTS AT AN APPEALS 
UNIT HEARING 

As part of the Appeals U nit hearing process. 
you have cc: .. :c. c:;;hts which you need to be 
aware of, including: 

o The right to have the hearing at a Board 
Office, at a reasonable time. 

D The right to have the hearing recorded. to 
know in advance that it will be recorded 
and to receive a copy of that recording. a 
fee for which may be required. 

D The right to have an attorney, accountant 
or any other agent present at the hearing. 

D The right to receive a written hearing 
report. 

For more information about the Appeals 
process, contact your local Board office. 

YOUR RIGHT TO REIMBURSEMENT 
OF FEES AND EXPENSES 

You are entitled to be reim­
bursed for reasonable fees and 
expenses related to a hearing 
before the State Board of Equal­
ization, if all of the following 
basic conditions are met: 

D You must file a claim for the fees and 
expenses with the State Board of Control. 

I" 

'.". ~, 

• 

-~--~-
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b. Aftr eom,n.tiDn tlf tJw Audit 
After completion of the audit. discuss the audit thoroughly with the auditor. The auditor can 
at this time. correct any disputed items which you successfully convince him/her are 
erroneous. 

Step 2. Consultation with Auditor's Field Supervisor 
If you and the auditor are unable to agree on the auditor"s recommendation. ask the auditor to 
arrange a meeting between you and his/her field supervisor. Explain your position to the field 
supervisor and what you think should be done to resolve any disagreement. 

If any points of disagreement still exist after this conference. the audit will be specially marked 
to indicate that you do not concur with the results. 

Stap 3. Discussion et the Locel Offic~otice of Detarminetion 
If the auditor submits your audit with the notation that you do not concur. you will ordinarily 
receive a lener Irom the local oHice giving you the opportunity to appear before a local Board 
representative for a discussion of your case before a billing is made. 

This lener will give you len ( 10). days.within wNoh to make an appointment for a discussion. The 
discussion will be informal and you may present any maner which you believe is pertinent. If. 
after the hearing the Board representative believes you have not paid the proper amount of tax. 
you will later be sent by mail from Sacramento Headquarters a Notice of Determination of the 
amount asserted to be underpaid. 

You may not receive a notice for a discussion at the local office if a Statute 01 Limitation is 
involved or if the facts indicate a discussion would not be advisable. In such a case. a letter will 
be sent to you by the local oHice telling you that the audit has been forwarded to Sacramento 
Headquarters. Later you will be sent by mail a Notice of Determination from Sacramento 
without further communication from the local office. 

Stap Co Petition far Redetarminetion 
When you receive a Notice of Determination. you have 30 days from the date 01 mailing to file 
a Petition for Redetermination in all business tax cases except those pertaining to payment for 
Cigarette Tax stamps and meter register settings. In the latter case. Petitions lor Redetermina­
tion must be filed within 10 days from the date of mailing the Notice 01 Determination. and the 
security may be adjusted by the Board as It may deem necessary. 

Each petition must be in writing and filed with the Board. It should be sent to the State Board 
of Equalization. Petitions Unit. P.O. Box 942879. Sacramento. California 9427S<XJ01. 

Although your petition need not be in any particular form. it should identify the protested Items 
and must contain a statement of the specific grounds or reasons why you believe the tax does 
not apply. 

a. P,..."tlltitJn tlf AdditRHr.1 RM:0rd6 tJt' OtJcu",."rs 
Upon receipt of your petition. you may be asked to prOVide evidence to support your 
contention. or the district staff will be instructed to contact you to examine additional data. 

b. AppMl6 Unit H .. ,;"g. 
" your petition cannot be resolved with the staff. you may request that the petition proceed 
to an Appeals Unit hearing. Appeals Unit hearings are preSided over by HeaTing Officers. 
Upon receipt of your request for a hearing. you will be notified of the time and place where 
you may present your case to a Hearing Officer. 

NOTE: Appeals Unit hearings are nOt held for insurance tax cases. Insurance tax cases are 
heard directly by the members of the Board of Equalization. 

The purpose 01 the AppealS Unit hearing is to establish the facts and to apply the law and 
regulations to these facts. If you have not yet submined your arguments and suppOrting 
evidence and wish to do so. you should immediately submit them with your Response to 
Notice of Hearing. 
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At the heering. the Heering Officer will consider your erguments and any orel or written 
evidence that you present. A representative of the Board's Business Taxes Depanment will 
also be present to provide its position as to why the tax is due. After the hearing. the Hearing 
Officer will prepare a wrinen Hearing Decision and Recommendation containing an analysis. 
conclusion. and recommendation on your case. 

In the event you do not agree with the Hearing Officer's recommendation. you will have the 
option of requesting reconsideration of the case by the Hearing Officer and/or an orel 
hearing before the members of the State Board of Equalization. Information concerning the 
Request for Reconsideration procedure and the manner in which to request a Board hearing 
will accompany the Haaring Officer's Dacision and Recommendation. 

c. BoIII'd HHring6 
This is a hearing before the members of the Board of Equalization. A Board hearing is 
available to any taxpayer who disagrees with the Hearing Officer's Recommendation. If you 
have requested such a hearing. you will be given notice of the time and place of the hearing. 
The Business Taxes Depanment may also request a hearing before the Board if it disagrees 
with the Hearing Officer's recommendation. . 

Tbe Board Hearing Procedures Regulations are printed in this pamphlet beginning at Page 26. 
Sections 5001-5007 of the regulations are general provisions which apply to all hearings before 
the State Board of Equalization. Sections 5051-5059 cover petitions for redetermination of 
liability under the Sales and Use Tax. the Motor Vehicle Fuel License Tax. the Use Fuel Tax. 
the Alcoholic Beverage Tax. and the Cigarene Tax Laws. Petitions for reassessment and 
claims for refund of Insurance Tax and Energy Resources Surcharge are handled in a similar 
manner. Sections 5061-5067 of the regulations cover petitions for hearing in jeopardy 
detenminations. 

The Board hearing is not designed to accommodate the presentation of new arguments 
and/or evidence not previously considered by the Hearing Officer. As explained above. you 
should present your evidence and arguments prior to. or at the Appeals Unit hearing. If you 
discover new evidence and/or wish to make additional arguments after receiving the Hearing 
Officer's Decision and Recommendation. you should file a Request for ReconSIderation with 
the Hearing Officer. 

A number of Board hearings are scheduled for the same day. Experience has demonstrated 
that if new evidence and/or arguments are presented. the Board will generally order that the 
new evidence and/or arguments first be presented to the Hearing Officer for consideration. 
In order to avoid unnecessary delays in the consideration of your case and to assure an 
orderly and proper consideration of your case before the Board. both you and the Business 
Taxes Depanment should first submit aJi relevant evidence and arguments to the Hearing 
Officer. 

Members of the Board. taxpayers. and representatives of the Business Taxes Depanment 
may question any witness. The Board will conclude the hearing by announcing its decision 
or. more frequently. by taking the maner under submission for later decision. 

After the Board has heard your case and made the adjustmants. if any. which it deems 
proper. a Notice of Redetenmination will be issued. If the Board agrees that you owe no tax. 
the Redetenmination will so indicate. If the Board decides that you owe tax. the Redetermi­
natIon will show this. A Redetermination becomes final in 30 days from the date thereof. and 
if not paid by that time. a 10% penalty attaches. No funher steps can be taken on the maner 
until the amount of the Redetermination has been paid. 

Step 5. Claim for Rafund 
This step is available only for amounts which have been paid. After payment. if you still believe 
that the tax has been incorrectly determined. you may file a wrinen claim for rafund with the 
Board within: 

• 6 months from the date the determination became final. or 
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5052. CONTENTS OF permON. Every petition for redetermination shall be in writing and ahaIl Stale 
the specific grounds upon which the petition is founded. II shall be signed by the tllXllayer, his authorized represen· 
tative or any person direclly interested. Any portion of the determination which the lIlXII8yer concedes is owing by 
him shOUld be indicated in the petition. The petition may be amended to state additional grounds at any time pnor 
to the date the board issues its order or decision on the petition. (Amended Fearuary 6, 1968) 

5053. STAFF HEARING. A petition for redeterminetion will be initially scheduled lor a hearing before 
a hearing officer of the stall. II is expected that at the statl hearing a tllXllayer will present all the evidence in his 
behalllO the extent that it is possible for him 10 do at that time. It is the primary purpose of the staff hearing 10 establiSh 
the facts in the case end the appliCation thereto 01 the law and regulations. Statements of witnesses at the staff hear· 
Ing need not be under oath or affirmalion. 

5054. BOARD HEARINGS - FUNCTION OF STAFF. Hearings before the board under the applicable 
Stalutory prDYIsions are noc in Ihe natura of trials or contests between adverse parties. They aramllatings ollhe board 
at Which the taxpayer presents orally to Ihe board his arguments fora reduction Qr cancellation 01 a liability previously 
determined against h'im or for a relund of tax previously paid. It is the duty of the stalf of the board at heanngs to 
assist the board in ascertaining the facts and in determining the correct application of the law and the regulations 
to the facts. 

50SS. CONSOUDA TlON FOR HEARING, Where taxpayers so desire, two or more datarminallOns or claims 
for retund may be consolidated lor hearing when the faas and issues are similar and no substantial rignt of any pany 
will be prejudiced. 

5056. PRESENTATION OF MATTERS FOR CONSIDERATION, A memoer of the staff shall Introduce 
the matter lor consideration by an oral statement of Ihe facts, the law applicable, the ISSues, and the tentative views 
of the statl. The tllXllayer may then presenl his position 10 the board. He may appear in his own behalf or he may 
be represented by any person 01 his choice, such as an attorney, accountant, bookkeeper or buSInesS assocIate. 

As herelnaller used. the word "taxpayer" includes his representative at the hearing. Taxpayer may present hIS case 
as he sees frt, suoject to rulings of the ch8lrman of the board. Ordinarily adherence to teChnical rules of evIdence 
will not be requihld. Taxpeyer may offer witnesses to testily under oath il taxpayer so requests, or il the ChaIrman 
of the board so directs. Any member of the board or staff member participating in the hearing may Ilpon recognItIon 
of the ChaIrman question the taxpayer and may cross-examine anyone called as a witness by taxpayer. 

PartiCIpating staff members may upon recognition of the Chairman comment upon the taxpayer's argument and ex· 
pl8ln 10 the board and the taxpayer lhe statl's views as 10 the validity of any argument made, the value of evidence 
submItted and any Other matters pertinent 10 the proceedings. 

5057. CUlMS FOR REFUND. Every ctaim shall be in writing and shell state the specific grounds upon 
whiCh the CI8Im is founded. It shall be signed by the taxpayer, his authorIZed represenlatlVe or any parson directly 
interested. Although not required by Stalute 10 do SO, the board in its discretion may grant hearings on refund claIms. 
The procedure on sUCh hearings is the same as in the case of healings on petitIons tor redetermination pursuant 
to Stalutory provisions. (Amended February 6, 1968) 

5057.5. CUSS CI.AIMS FOR REFUND. 

(aJ Foreword. 

The Califomia couns have recogniZed tllBt Class clalrns for refund 01 sales and usa taxes can be valid. 
However, the courts have not given instructions as to hOw the board shOUld handle suCh claims. This 
regulation is intenCled to provide an orderly procedure for handling such claims and to r.'ieve the courts 
of unnacesaary litigation. 

(b) Procedures Required of Class Representative. 

The represantatiw Claiming a refund on behalf of himself and other members 01 a ctass must estaIIfish: 

(I) Thalli is rnDnI beneficial to the Class and to lhe state 10 proceed as a ctass raII1er than individUally. 

(2) The exiStence and the cornpolitlon of the cfus, Including 
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ARTICLE 4. HEARINGS ON JEOPARDY DETERMINATIONS .. 

5061. PETITION FOR REDETERMINATION AND STAY OF COLLECTION ACTIVITIES. The person 
against whom a jeopardy determinabon is made may petition lor redetermination thereol il the person. within to days 
alter service 01 the nabca 01 the jeopardy determination. flies a petition for redetermination and within that period 
deposits with the Board suCh security as the Board deems necessary to secure compliance wTtiiihe tax law or laws 
pursuant to which the determination is made. The petilion shall be In writing and shall state the specific grounds 
upon whiCh iI is based. The filing 01 the pebtion and depositing of the required security will stay lunher collection 
activities unW such tima as the determination becomes final. Hearings on such petrtion shall be governed by the 
procedures set Ionh in Anicie 3 01 these regulations. (Amended December 7. 1977) 

5062. APPUCA TION FOR ADMINISTRATIVE HEARING. Within 30 days aftar serviCe of the notice of 
jeopardy determination. the P8fSOII against wham a jeopardy determination has been made may. with or without com· 
ply,"g with the reqUirements 01 Regulation 5061 • apply lor an administratiVe hearing lor one or more of the loIlowing 
purposes: 

(a) to establish that tha determination is excessive or 
(b) to establish that the sale of property that may haw been seized alter issuance 01 the )8Opardy deter· 

mination or any pan thereol. should be delayed pending the administrative neanng because the sale 
would result in irreparable injury to him or 

(c) to request the rel4!ase 01 all or a pan of the property to him or 
(d) to request a stay of collection activities. 

The applicabon must be in Writing and must stale the specific lactual and legal grounds upon which it is Iounded. 
No security need be posted to obtain this hearing. Unless the person complies with the provisions of Regulation 5061 
relating to the deposit 01 security, the filing of the petition shall not operate as a stay 01 collection activities except 
sale 01 the property seized. Upon a showing 01 good cause lor failure to file a timely petition lor administrative hear· 
ing, the Board may allow a late filing 01 the petition and grant petitioner an administrallVe hearing. (Amended December 
7. 1977) 

5063. EFFECT OF RUNG APPUCATION. The seized property shall not be sold Without the consent 
01 the owner during the first 30 days after service 01 the notice 01 jeopanIy determination nor While a bmely applicallon 
lor an administraliw hearing is pending. The storing 01 the property during the period the appliCation is pending shall 
be at the applicant's expense. (Amended December 15. 1976) . 

5064. ADMINISTRA nVE HEARING. An administraliw hearing shall be scheduled promptly aher the Iii· 
ing 01 the appllcabon. The decision 01 the administratiVe officer holding the hearing shall become linal 30 days after 
the notice 01 the decision is mailed to the applicant unless wiIIIin that time the applicam makes a wrinen request 
lor an oral heanng before the Board. When an oral hearing before the Board is ~, the hearing shall be sCheduled 
as soon as practicable. The Board shall gIVe the applicant at least 10 clays' notICe 01 the lime and piece 01 the hear­
ing. The Board may continue the hearing !nom time 10 time as may be necessary. (Amended December 15. 1976) 

5065. ORDER OF HEARING OFRCER. Tha adminiSII'IIIMI officer or the Board may lind that the appli· 
cant is not entitled to the rellel requested or may order that one or mare 01 the following types 01 reliel be granted: 
that the sale ollhe property will irreparaDly damage the applicant and lhat the property shall not be sold; that the 
property, or a panion thereof, be released to tha applicant or to the person from whOm ij was seized: that the tax 
as datenm,"ed is axcflSSiw and thal the amount 01 tha determination be reduced. The Order oltha Board shall become 
Iinal 30 days after mailing notice thereol to tha applicant. (Amended December 15, 1976) 

5086. carrlFiCAnoN TO STATE BOARD OF CONTROL. II. under the terms 01 the tax law involved. 
the leopardy determinatiOn has become final, any reduction of the determination In an amount '" excess 01 five thou­
sand dollars (SS,ooo), one thousand dollars ($1,000) lor use fuel tax. may be made only iltha Board sets Ionh in 
itS records that the amount has been illegally determined and cenities to the Stata Board 01 Control the amount cleter· 
mined in excess 01 the amount legally due and the person egainst Whom the determination was made. If the State 
Board 01 Control approves and so authOrizes. the amount 01 the determination shall be reduced. (Amended December 
1. 1983) 

S067. NOTIces. Any notice gMIn puf8U8ltl to this article shall be seMld persanally or by mail in the 
manner prescribed lor service 01 notice of a deficiency determination. (Amended December 15. 1976) 
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STATE Of CAlFORNIA 

STATE BOARD OF EQUALIZATION 
1020 N STREET. SACIAM8<TO. CAlifORNIA 
('.0. lOX 9.2179. SACRAMENTO. CAUfORNIA ~1) 

Telephone (916) 445-4110 

In reply refer to: 

- ... -.. Ant 1IIIrict ......... 

COHNAY H. cows --.... -
ERNEST J. DIICIIfI._.a, .. . ...... -..... ..... 

'AUL CAIftNTII -_ ... -
QlAY DA'VIS 

~."--'" 

Your file has been reviewed, and it has been decided 
that the issues presented can best be resolved by referring 
your case to the Appeals Unit for a hearing before a Hearing 
Officer. 

Appeals Unit Hearing Officers are located in 
Sacramento, but travel to Board offices to conduct hearings. 
The hearing will normally be held in the Board office which 
prepared the audit and, as such, is convenient to your business 
location. However, the hearing may be held at a different 
Board office if you choose. See the list of Board offices on 
the enclosed information sheet. 

If you wish to have the hearing at a different Board 
office, please write to: State Board of Equalization, P.O. BOX 
942879, Sacramento, CA 94279-0001, Attn: Mr. wayne Philpot, 
Supervisor, Appeals Unit. 

A notice of the time 
hearing will be mailed to you 
advance of the hearing date. 
enclosed information sheet on 

Enclosure 

cc: 

BT-1350-A REV. 12 (6-89) 

and place scheduled for the 
approximately two weeks in 
Please read carefully the 
Appeals unit hearings. 

Sincerely, 

iJ:L9.d2unit 
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_ FRONT REV. I (5-89) 

INFORMATION - APPEALS UNIT HEARINGS 

1. GENERAL 

. ~ I .. . r~- ; -. ,_ . 
. ~ ... " 

Soo'E BOARD OF EOUAUZRlON 

The purpose of the Appeals Unit hearing is to acquire a complete record of the evidence and arguments 
relied upon by the parties 10 !he hearing, I.e., the ~r and the Business llIxss Department. and to resolve 
any factual disputes andAlr disputes as 10 the prqI&t" .!JIPIicalion of the law. The Hearing Officer assigned 
to your case will review the file prior 10 the hearing. H you have not yet submitted your 8IlIumem and suppor. 
tlng evidence. and wish to do so. you should do so immedialely. Send 10: Stale Board of Equalization P.O. 
Blllc942819. Sacramento. CA. 94279-0001, Attn:· Mr. W8yne Philpot, SupeMsoI; Appeals Unit; (916) 445-5677. 

III the '-ring, the HearIng Officw will collslder your arguments and any oral Of written evidence thai you 
present. A representative at the Business Taxes DepaIIment will also be present to present its position. Aller 
the Maring, the Hearing Offocer wiI prepare a written Hearing Decision and Recommendation containing 
his analysis, conclusions, and i&COil ""endation on your case. In the eYent you do not agree with the Hearing 
Officer's recommendation, you will hIM! the option 01 requesting reconsideration of the case by the Hearing 
Officer and/or an oral hearing belont !he Members of the State Board of Equalization. If the Business Taxes 
D9!*Ifn8nt disagrees with the Hearing OffIC8f's Recommendation, it will hIM! the same options. 

2. SETTING 

The Appeals Unit hesring is presided O\I9r by the Hearing Officer. You hIM! the right to be represented by 
an attorney, accountant, or any other person you choose. There is no requirement that you have represenla­
tion other then yourself. You may bring witnesses to the hearing. 

3. INTEREST AND PENALTIES 

Interest will continue to accrue on my unpaid amount, if any, which may ultimately be found to be due. If 
there is a reduction in the tax, the. Interest (and penalty if any) will be correspondingly reduced. It is recom· 
mended that you pay the amount 01 any uncontested tax liabilily promptly since interest on the unpaid liabilities 
accrues on a monthly basis. 

4. NOTIFICATION 

There is a large backlog 01 cases awaiting hearing, and it may be some time before your case can be heard. 
However, if time is 01 the essence. you may contact the Appeals Unit and request that an expedited hearing 
be conducted. Direct any such requests to the address given above, and specify the reasons for which an 
expedited hearing is requested. 

5. RECORDING OF APPEALS UNIT HEARINGS 

Revenue and Taxation Code Section 7090 provides that Appeals Unit hearings may be recorded. The deci' 
sion to record the hearing may be made by you, the Business Taxes Department, or the Hearing Officer. 
The law requires that if the Business Taxes Department or the Hearing Officer wish to record !he hearing 
that !here be prior notice to you. It such recording is requested, you will be notified in the Notice of Hearing. 
" you wish to record the hearing, specify on the Response to Notice 01 Hearing. The party electing to record 
!he hesring, whether by electronic means or court reporter, is then responsible tor providing a copy 01 the 
recording or transcript at !he hearing to the other parties to the hearing. 

-
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SllVE OF.CAUFORNIA-·. 
BQt.RO OF EQtJAI.Jz..t;no , , "_,,- I .... 

APPEALS UNIT 

In IIIe Malter of the ••••...••••..••••.••••.. 01 ' Aceount Number: •••••••••••••••••••••....••• :." 

for •.••••••••...•••••••••••••..••• of ....••• : ...................................................... . 

N011CE OF HEARING 

You are hereby noIifHld thai the abo~ mailer has been scheduled tJr hearing before an AppeeI8 Unit Hearing Officer 
on the dale and Blthe hour and place sallorth below. Be prepared to discuss the lacts and issues and bring wiIh you all sup­
porting documentary avidanca and wiI.",.., il MY. 

0IIfE: PLACE: 

HOUR: TElEPHONE: 

Dated aI Sacramento, California STATE BOARD OF EQUAUZATION 

HEARING OFFICER 

o This box, il checlred, indicates thai the hearing will be racordad althe raquesl of the Department 01 Business Taxas 
and/or the Hearing Officer. 'lbu will b&-provIdad a copy 0I1IIe I1ICOrding. 

IMPORTANT 

Complete this form and retum a copy to the State Board 01 Equali7lll;on, P.O. Box 942879, Sacramento, 94279-0001, Attn: 
AppaaIs UnR, in the enclosed salf«lclressad elMllopa within fiw (5) days 01 receipt. A postponement will be granted only 
lor good causa. In ordarto ensure prompt disposition of this matter, H may be necessary to reschedule any poSlpOned hearing 
aI another office of the Board. 

The hearing Iocalion is ace essible to the disabled. " you raquire special assistance. 
please contact the place of hearing to make specific arrangemenlS. 

RESPONSE 10 Nonce OF HEARING 

o Appearance will be made aI the time and place designated. 

o Appearance althe hearing is waiwd. The AppeeIe UnH Hearing Officer Is requesled to consider the inlormalion 
and contentions previously submilled. (Additional documentation lor consideration may be enclosed.) I understand 
thai the Business -ra.s Department retains IIIe right to make a ~ aI the hearing. 

o I haw aIacIed to recon:Ilhe Maring. I undenIIand thai I am responsible lor ananging lor this ,ecordillg, and pro­
viding a copy to the lfeellllg Officer and the BusIness ..... Oepartment. 

, 
Data .........................•••..........•.. SIgned ..................•...........•...•...... 

cc: Mailed to: 

See _ tar furthar 1nIarrnalioIt. ", 

20 

2.,S 



,. 
.. , , ..... , '-~~-'~i' .-j ",: '.- _ ," _-.0; 

. ao.d '-Ing pnx:eduras RJgUIaIianI_ published In the COd8Of Rego"""ons. Tide 18. Chapter 2. SWchIpIar 10 and _ 
included In Pamph1e117. Appeals PIOceduras.whk:h Is available at any BoanI office. 

Sections 5001-0007 of the regulations are general provisions which apply to all hearings before the Stale Board of EqualI2a­
lion. SecIIons 5051-5059_ peIlIiww for redetermJnaIion of liability and claims for refund under the Sales ancI Use Tax. 
the Mota Vehicle Fuel license Tax. the Use Fuel Tax. the MotorVehicle Transportatian license Tax. the AIcchoIIc Bewarage 
Tax. the CigaNIIa Tax. and the En8rgy Resources Swdwga ...... Petltlonsfor reass-..ant ancI claims fOr refund of ..... 
IIInIIC8 Tax are handled In a limilar manner. 

APPEALS UNIT HEARINGS 
Appeal. UnIt hearings are presided CMII" by HearIng 0IIIcers. experience has shown thai most cas. are resolved at this 1ewII. 
Ills the purpose of \he Appeals UnIt Maring to establish the facts and the application IhenIID of \he law and regLllalions. If 
you have not yut IIbmitIed your argunIfIIIIS and aupporting evidence and wish to do 80, you aIIoI*IlmmediateIy aubmillhem 
willi your Response to NoIice 01 Hearing. 

Althe '-Ing.the Her.l1g 0fIIcer wII COIISideI your argumants and any oral or written evidence \hat you PfM*Il. A ,....n· 
taIMI.of the IIuIIras T_ Dapar1manI wID aI80 be ..-n to provide lis posllioli as to why the laX Is due. After the '-ring. 
the IIeartIIg 0IIicer wII prapara awrlllan HaarIng DecIsion and RecomrneIIdatIon ___ nIng his 11l81)'li8, concIuIIona, and 
11ICOI11i118l1dallol. on your __ In the -.t you do not agree wIIh the Hearing OIIIcer's IIICOIIImendatioli, you wi! have the 
option 01 requesting reconsideraIlon 01 \he ceae by the Hearing OffIcer and/or an oral hearing before the membanl of \he 
State BoanI 01 EquallzaIIon. Information concerning the Request for Recotlsldetalion procedure and the manner In which to 
request a IIoaId hea-ing will accompany the Hearing Officec's Decision and Recommendalion. 

BOARD HEARINGS 
ThIs Is a I..tng before .. members of the 80afd of Equalization. A Boerd hearing Is avaI .... to any taxpayer who disagrees 
wiIh \he HellIng OIIIcer's Reconilll8l1dalion. The BusiMa Taxes Department may also request a hearing before the B-.I 
/I H disagrees with the Hearing OffIcer', recommandation. 

Tbe BoatrI '-*'fIls not dll!gned III accommodIII8 the ~ oI_1lTf1IItJIfJtII1l/Idfor IMdsnce not pt81I/ousIy con­
sIdeted by the HNrlng otrIoer. AI explained above, you should present your evidence and argumants prior to. or Ill, the Ap­
peals UnIt Maring. /I you discover new evidence and/or wish to make eddlllOnai arguments after receiving the Hearing Of· 
ficer's DecIsion and Recommendation, you should file a Requast for ReconskIeratlon. 

A number 01 Board heImgs are scheduled for the SImS day. ExperiBIICB has demOIiSllaIed !hal It new IIYkIence and/or arguments 
are prwented, \he BosnI will (I8I18ially on:Ier!h8t \he new evidence and/or argunIfIIIIS first be prwenIed to the Hearing OfIicer 
for his collsidlli astion. It Is lor the purpose or4Yolding unlllC B liar)' delay In \he consIdIIi stion of your cau and also to enhance 
orderly and ptqIeI" COIlSideiation of your ceae befOlllthe BoanI, \hat boti1 you and the Business Taxes Oepar\Inent should 
first submit all relevant IlYidence and arguments to \he Hearing Officer. 

When a case is properly before \he Boerd, the Boerd will consider argumants besed upon the psrtinentlaw belora rendering 
lis decision. The Boerd's rules and regulations are designed \0 facilitate the orderly and eIIec:tiYe performance of this vital 
BoanIIunction while allowing taxpayers and the Business Taxes Depa1ment to present their positions. 

Members of the BosnI, taxpayers, and representatives 01 \he Business Taxes Department may question any wilnessas. The 
B-.I will conclude the hearing by announcing its decision or, more frequently, by taIcIng the matter under submission for 
later decision. 

Aller !he B-.I has heard your case and made the edjustments, II l1li)', which H deems proper, a Notice of Redetermination 
will be issued. II the B-.I agrees \hat you O'ft no tax, the Redetanninatlon will so indicate. lithe B-.I decides \hal you 
O'ft tax, the Redetermination will allow this. A Redetermination becomes final in thirty (30) days 110m the dale thereof, and 
II not paid bylhat lime. e 10% penalty attaches. No further steps can be taken on the matter until !he amount 01 the Redater· 
mination has been paid. 

Altar payment, if you still feel thai the tax has been illCOl rectly determined, you may file a written ciaim for refund with the 
BoanI within six (6) months from !he dale the determination became final, or within three (3) years from the due dale of the 
reIUm for the pariod lor which the overpayment was made (or within three (3) years 110m the due dale of the payment for Cigarette 

. Tax SIamps or meter nvstar settings) orwilhln six (6) months 110m the date of overpayment whichever date expires the 1_. 
This claim must set forth e/Ithe grounds or retISOI'III which you ~ render the Items not aubject to laX. 

You may be gIwn a hearing on e claim for refund If you have not had a hearing on a petition for redetermination irMIIving 
the _ Issues. The Boerd wilin any -.t reconsidB the CIISIIln light of your formal claim for refund. If you are not suc­
cessful, you may \hen take your ceaeto court. You muatllsrt such IegaIIICIion by filing a complaint In a court 0I8pIIIOpriate 
lwledlclion within ninety (90) days altar \he mailing of notice \hal your claim Is denied. If \he Boerd falls to mall a notice of 
IICIion on your claim within six (8) monIhe after you file the claim,. yOu may. prior to the mslOng 01 notice by the BoIWd 01 its 
IICIion on the cIUn, COIISIdei \he claim "sallcMed and _ a lUll for 1IIfund. In ceae cI daniIII by the eo.d. unIees 
court IICIion Is commanced within nil1illy (90) days. the msttar wII be 'Clllllpletialy dosed.YOII _ IImIIad In 811)' court 

. accfon to the lor ffIIUnd wIrIt:h ... .-d III Jhe BoatrIIn J'OI'. cIIIIm lor ..... nu.:_,' 
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STATE OF CALIFORNIA 

STATE BOARD OF EQUALIZATION 
'020 N STREET. SoICRAMENTO. CALIFORNIA 
(P.o. BOX II42I7V, SACIWoENI'O. CALIFORNIA _I 

MEMORAIilDUJI 'l'O SET HEARING 

mITIONEB ACCOUNT trnMBEB 

M1JAM 1I.IEHNnT -----' __ w __ 

~-.III. lNoI-.lIono;,p -__ w ...... 

GllAV_ 

"""'--
CllDl'IWIIO --To assist us in scheduling theijoard hearing of the 

above-captioned petitions, please write in below your best 
estimate of the time necessary ·topresent your arguments. to the 
Board. Because all evidence and arguments have been considered 
at the Appeals Unit hearing, Board hearings typically take 
approximately 10 to 20 minutes. 

The Board will have a copy of the decision and 
recommendation you received from the hearing officer and a 
summary of your petition prepared by the staff. The Appeals 
Unit chief will summarize the facts of the case, the applicable 
law, and the issues still in dispute. 

If the petitioner has new evidence and/or arguments after 
the Appeals Unit hearing, the Board will generally refer them 
back to the hearing officer. Your oral presentation should 
summarize the important points of your argument. 

This case will be set for hearing in Torrance. You will 
receive a notice of hearing approximately six weeks in advance 
of the scheduled hearing date. 

If you plan to submit any written evidence or documents, 
eight copies are requested. 

Mary Ann Stumpf 
Associate Analyst, for 

Janice Masterton 
Assistant to Executive Director 

TIKE ESTDIATE _____ MINUTES 

Date Signature (Name & Title) 

Phone Number 
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""~"'iIi'!"",f!~~I!e!:~~II. !II. Ik'!. Wi!!.""IIJl!i1j1tiijo\-t"'.-. ~"~:i 

~~?~f-f~~ .:~:,:J,; 

In the Matter a£ the CJ.ajm 
far Refurd tbIar the 
Bales ani Use Tax raw a£: 

<XR'CRATICN 

Far Clainent: 

Business: Himlfacturer a£ fLaues 

) 
) 
) 
) 
) 
) 
) 
) 

::" .. ~ . 
. ,~,'-'. 

SRGH 

San Jose 

A timely clajm far refun:i was filed en 1988 far $41,139.80 
u4aJS lltinq the 10t penalty a£ $39,000.00 a'S!ttai far failure to pay the tax 
due timely (~ penalty) plus interest of $2,139.80 incl'""" in a 
natice a£ SIll l['s ljatrjlity far the period' . to 12-31-8"4. 

sta1=eTnf: qt. tlgre e}yM r"ne 

Whether relief fraD the penalty far failure to pay the tax due timely is 
warranted. . 

Clainent's reliance en the ppt~eacJelecl!Sl!ICl["II:"s acxx"lItallt: is reascmable cause to 
justify relief fraD the penalty. 

ME', piyjsm smmmr 
•• ~.: . ':.: .. ''':'!~ '-'-- . 

. . 
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-2- SR GEl: 

'!be sale of hIsiness an:! a ts to claimant: was CCIlS" IIeted a1 
. _, 1984 far $6,000,000. '!be CXlllUa.:::t of sale provided that· ~ was 

respc:llSible far $200,000 sales tax due far the sale an:l claiwent was 
respcnsible far the rmaininq $190,000 sales tax due. 

At the AR;>eal S Divjskn bearing, Mr.. _ . stated that he was awaJ:e that 
was respcnsible far payin;J the entire $390,000 to the Board by the due date 

far the fourth quarter 1984 sales an:l use tax return. Hr." ": also stated 
that he o:all &::ted the natialal QIA finn respaiSible far J sales and use tax 
matters aramd [I .... .,.. ez 1984 and was advised nat to pay the tax until SO 
infacaed by his acco.mtant. 

Claimant: tDaly filed a fcmth quatter 1984 sales and use tax return..men 
incllDd grcss receipts fraD . fcmth quarter 1984 cperatiaiS, b.it did not 
include the sale by: n: to claiDBnt. After receiviDJ the $190,000 tax 
rejl!!bll'St!lleit fraD c1aiDBnt, ltii.dl cxx"l"Z"I9d after the due date of the 
appLupdate sales an:l use tax return, ... : was infcu:macl by its acccunt:ant (see 
Exhibit A attadJed to the Decisial and Re· MiMismtial) to pay the total 
$390,000 sales tax, due fraD the sale, to the Board..men it did with an 
auUlE.sty reblrn a1 Mardl 11, 1985. 

en April 26, 1985, the Depart:ue1t of lllsiness TaXes (lET) issned a deman::1 
far jmnpcljate payment to . _ : ass in:;} interest an:l penalty fOr the late 
payment since the aDDIesty ptCXJLa14 did net ~y to periods SlViSequent to 
June 30, 1984. en May 7, 1985, a request fOr relief fraD penalty was filed by 

. citin:;J that _. late payment of tax was a result of the late 
rejmblr'3Elllellt received fraD claiuent. '!be Board denied the request un 
SeptBDber 12, 1985 an:l denied II se:xad request a1 April 9, 1986. 

DB'1' SI¢Ee;pJently collected the $39,000 penalty frail claimant: p.n:suant to a 
notice of Slncessar ljatrlHty followed by the filin:;J of this claim far refuIn 
an:l a third request far relief of" the penalty. 

lfflrjm Off; GfTI S PeG; sial am Fe t """dat; m 

'!be hearin:;J officer ocn:l.lDd that relief fraD the delinquency penalty was 
not warranted an:l re:> ii'*, IdOO that the claim far refuIn be denied. 

JW:qjm Wirer's Analysis 
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-3- SR GH-

to pay any tax to the state ar any IIIIIlUllt of tax require:i to be COl iecte1 ani 
paid to the state within the time require:i sball. pay a penalty of lot of the 
tax. ReIIenle ani Taxatial 0Jde Sectim 6592 provides that if the Board fims 
that a fELSCA1'S failure to lIIiIke a tmely return ar payment is due to ri!asa1abl.e 
cause and ciralmstances beyad the fELsul's CXlIUW., and ...,..,vred 
nobr.i.thst:arIiing the exetc:ise of c::a:dirmy care, the paSUl1lBY be relieved of 
the penalty provided by varioos sec:tiaIs incl.udin;J Sectim 6591-. 

the claimant's argIlIIII!IIts did net satisfy each of the three requiraDent:s 
specifie:l by Sectim 6592. l<Ilil.e claimant exetc:ised prudent: cxnmct: by 
ret:a:in:in:J prof jaW. aclvioe, a prof iaW.'s failure to ptoperly pay the tax 
does net canstitute ~ beyad the claimant's CXlIUol. It is clear 
that tile principals of this case were CXRICims of the me:l to lIIiIke a timely 
payment: ani there is no questial that Mr. - . . acted in gcocl faith. H::lwI!M!r, 
the failure to lIIiIke a tmely payment: was net due to ciromstances beyad . 
CXlluol. the state is net tile guararstar of last resort far negligent 
professionals . 

• 

S>1IIIIBT'Y prepared by 
. ',-91 

-- ". 
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JANUARY 30, 19811 

CALlrORNIA STATE BOARD Or EQUALIZATION 
P. D. BOX 17 99 
SACRAMENTO, CA 95808-1799 

ATTENTION: ROBERT PIERONI 
SUPERVISOR, RErUND UNIT 

NAME: 

ACCOUNT NUMBERS: SR GH 

Dear Mr. Pieroni: 

::ORPORA TI ON 

This letter constitutes the Claim for Refund (Claim) of 
Corporation, - - corporation 

(Claimant) with respect to amounts paid pursuant to a Notice of 
Successor Liability for the period:~' to December 31, 
1984. It also constitutes a request for relief from penalty 
pursuant to section 6592 and section 6596 of'the Revenue and 
Taxation Code. The Claimant requests a ten day office discussion 
with the Board's District staff and, if required, an informal 

~ ~earing with one of the Board's Hearing Officers and, if required, 
a formal Board Hearing. 

The amounts paid represent interest and penalty added to 
tax paid wi th an amnesty return by . . _ Inc., a 
California corporation (predecessor), account number SN GH 

Claimant's predecessor on the sale of 
certain assets to Claimant. The tax was paid on amnesty return 
account number SN GH ~ 

The events leading to the payment of the amounts being 
claimed are: 

1. A sale of the assets was Signed during the forth 
quarter 1984. 

2. The Claimant and predecessor had disagreements with 
respect to compliance with certain terms and 
conditions of the sales agreement. It was 
contemplated that the sale would be rescinded. 

3. These differences were not resolved until rebruary 
1985. It was at this time that the parties felt the 
sale was completed. 

4. The predecessor was informed by the Board's staff that­
the tax could be paid on an amnesty return and no 
penalty would be due. 
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5. Tax of $390,000.00 was paid by the p~edecessor during 
1985. 

6. Request was made by the predecessor for relief from 
the penalty pursuant to section 6592 of the Revenue 
and Taxation code. 

7. Request for relief was denied by th~ Board. 

8. The Board's ~ompliance staff in San Jose requested the 
issuance of Notice of Successor Liability on December 

1985. 

9. The Board's compliance staff in San ~::e processed a 
refund of a certificate of deposit (security) to the 
predecessor on January 1986. 

10. A Notice of Successor Liability was issued to Claimant 
on January 1986. 

11. The Board attached the Claimant's bank account and 
received payment of the interest and penalty in 
September, 1986. 

All documents and letters submitted to the Board which 
relate to the req~est for relief from penalty referred to in 6 
above are included in this claim for refund by reference. 

It is requested that the Board rescind the denials of the 
request for relief from penalty referred to in 7 above. 

Claimant claims a refund of: 

1. Interest and penalty relating to the refund of tax 
refunded on the separate claim for refund of the 
predecessor. That claim is also dated January 30, 1986 
and is included in this claim for refund by reference. 

2. All of.the penalty paid by Claimant plus applicable 
interest. 

The .grounds upon which this Claim is based are: 

1. An overpayment of tax was made by the predecessor for 
reasons state~in the referenced claim. Any refund of 
tax' should also result in a refund of interest and 
penalty which relates to that "overpayment of tax. 

r. 
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2. Payment of the tax was made late because of reasonable 
cause and circumstances beyond the control of the 
parties involved. Specifically, the parties believed 
the sale occurred in first Quarter 1965 because that is 
when they agreed not to rescind the sale and they, 
reached final agreement on the terms of the sale .. 

3. Tne parties received misinformation from the Board's 
staff when told the tax could be paid on an amnesty 
return. 

4. Well established Board procedures were not followed 
when the staff collected the interest and penalty from 
the Claimant rather than from the predecessor. The 
procedures that are to be used by the staff dictate 
that the interest and penalty should have been 
collected from the Claimant only after staff had 
exhausted its efforts to collect the amounts from the 
predecessor. This was not done, in fact the 
predecessor's security deposit was refunded after 
collection activities had been started against the 
Claimant • 

. ~ If this claim and the referenced claim of the predecessor 
can not be granted without hearings, it is requested that both 
claims be scheduled for joint hearings. 

The above statements are made under penalty of perjury. 

If you have any questions, please feel free to contact me • 

• 

:ckj 

'. 
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-. . .... 
STA~ OF CALIFORNIA 

BOARD OF EQUALIZATION 

APPEALS UNIT 

HEARING In the Matter of the Claim 
for Refund Under the Sales 
arid Use Tax Law of: 

) 
) 
) 
) 
) 
) 

DECISION AND RECOMMENDATION 

CORPORATION No. SR GH 

) 
~C~l~a~i=m~a~n~t~ ____________________ ) 

The above-referenced matter came on regularly for 
hearing before Hearing Officer , on . 
1990, in San Diego, California. 

Appearing for Claimant: 

Appearing for the Department 
of Business Taxes: 

President, 

Senior Tax Auditor 

Protested Item 

Claimant filed a claim for refund dated 
January 1988. At the hearing conducted on this matter, 
confirmed by letter of April 27, 1990, claimant's 
representatives specified that the claim for refund is in 
the a~ount of $39,000, and relates exclusively to the 
amount paid for the Section 6591 penalty assessed against 
claimant's predecessor, . - '., SY GH 

" and paid by claimant. The penalty was assessed 
against claimant's predecessor for the period 

. . through December 31, 1984. 

?9 
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CORPORATION dba 
SR GH _ 

Contention of Claimant 

-2-

Claimant, the successor to ;. Inc., 
contends that relief of the penalty assessed against its 
predecessor is warranted because the predecessor's failure 
to pay timely was due to reasonable cause. 

Summary 

Claimant is the successor to _,: ~ • 
. , SY GH a corporation which was engaged 

in the business of manufacturing and selling frames for 
personal computers. While the claim for refund in this 
instance has been filed by ~ successor, the real party 
in interest is' -. 1 president, Mr. _ _'. who has 
reimbursed claimant for the subject $39,000 penalty 
assessed against, and paid by, claimant as the successor to 

At the hearing conducted on this matter, 
Mr. ~ and his representative set forth the relevant 
sequence of events as follows: In late 1984, 
commenced negotiations with claimant (hereinafter referred 
to as -) with respect to the latter's purchase of 

: business and assets. The negotiations were complex, 
and involved the sale of a substantial business enterprise • 

. retained legal counsel to represent its interests, and 
was also represented by the CPA firm which had been 
responsible for the filing of its returns. _ ~~greemen~ 
with the CPA firm provided that the latter was to be 
responsible for filfng·-· 1 fina-r sales and use tax -return ~ "-_. __ . .. ------ .,-- -.-- -

The sale from . : to was consumated on 
November 28, 1984, at which time transferred title and 
possession to its assets to in exchange for 
$6,000,000. There is no dispute that sales tax was due 
measured by $6,000,000. The contract of sale provided that 
the sales tax of $390,000 was to be paid as follows: 
$200,000 by" . and $190,000 by 

At the hearing conducted on this matter, 
Mr_ stated that he was aware that it was _ 
responsibility to pay the entire $390,000 to the Board by 
the due date for the fourth quarter 1984 return. He statedl, 
that he contacted the CPA firm in or about December 1984 to \ 
inquire about the filing of the return, and was advised not 
to pay the tax until so informed by bis accountant. 

j 
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CORPORATION dba 
SR GH - -3-

Mr. 4tated that he did not further contact the CPA 
firm regarding the payment of the tax. 

On or about January 31, 1985, ,filed a 
timely return for the fourth quarter of 1984. Gross 
receipts for. _ , operations in " November 1984 
were included, as well as' _·s sales in December. The 
return did not, however, report the gross receipts of 
S6,000,000 from the sale by" - to ' 

On or about February 21, 1985, - . paid to 
the $190,000 in sales tax reimbursement due under the sales 
contract. On March 4, 1985, _ _' CPA firm advised its 
client to pay the $390,000 sales tax liability resulting 
from the sale. (See Exhibtt A.) Payment of the $390,000 
was made to the Board on March 11, 1985. 

On April 26, 1985, the Department of Business 
Taxes ("DBT") issued a notice of determination to . 
assessing intetest<>rS--6 ~T88 .19 on 'the 'late payment of 
S390,000; the sub)ect penalty of S39,000 was also assessed. 
By letter of May 7, 1985,· .. CPA firm requested relief 
from the penalty, citing as the reason for _; late 
payment -- '; failure to pay to : , ' the S190,000 in sales --
tax reimbursement until February 21, 1985, i.e., after the 
due date of the return. : had sufficient funds to timely 
pay the $390,000, and was not dependent upon the $190,000 --, 
reimbursement payment from, "in order to make timely , 
payment. The reason for the late payment, as disclosed by 
the aforementioned letter of May 7, 1985, was that the CPA 
firm was utilizing the $190,000 payment due from ~ as 
the "trigger" to file the fourth quarter 1984 return. 
Since did not make the S190,000 payment until after 
the due date; the payment was accordingly late. The DBT 
denied the request for relief from the penalty. Th~D~T 
subsequently collected~he $39,000 penalty from_ 

- _. --

Mr. - ',subsequently brought suit against the 
CPA firm, asserting that the latter's alleged negligence in 
timely filing the fourth quarter 1984 return had resulted 
in the assessment of the penalty. At the hearing, -
Mr. '; stated that he later decided not to pursue this 
action because of the cost involved. 

Mr. -, and his representative argue that the 
claim for refund should be granted because relief from the 
penalty assessed against ' '_ is proper under the 
circumstances. Specifically, they contend that Mr. 
acted as a prudent businessaan in retaining the services of 

! 
\ 
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CORPORATION dba 
SR GH -4-

professional accountants. He relied upon those 
professionals to timely file the required return, and 
should not be penalized for their negligence. 

Analysis and Conclusions 

Revenue and Taxation Code Sections 6591, 6592, 
and 6593 provide, respectively, as follows: 

"6591. Any person who fails to pay any tax 
to the state or any amount of tax required 
to be collected and paid to the state, 
except amounts of determinations made by the 
board under Article 2 (commencing with 
Section 6481) or Article 3 (commencing with 
Section 6511) of this chapter, within the 
time required shall pay a penalty of 10 
percent of the tax or amount of the tax, in 
addition to the tax or amount of tax, plus 
interest at the modified adjusted rate per 
month, or fraction thereof, established 
pursuant to Section 6591.5, from the date on 
which the tax or the amount of tax required 
to be collected became due and payable to 
the state until the date of payment." 

"6592. If the board finds that a person's 
failure to make a timely return or payment 
is due to reasonable cause and circumstances 
beyond the person's control, and occurred 
notwithstanding the exercise of ordinary 
care and the absence of willful neglect, the 
person may be relieved of the penalty 
provided by Sections 6476, 6477, 6480.4, 
6480.8, 6511, 6565, 6591, and 7051.2. 

"Any person seeking to be relieved of the 
penalty shall file with the board a 
statement under penalty of perjury setting 
forth the facts upon which he or she bases 
his or her claim for relief." (Emphasis 
added.) . 

"6593. If the board finds that a person's 
failure to make a timely return or payment 
was due to a disaster, and occurred 
notwithstanding the exercise of ordinary 
care and the absence of willful neglect, the 
person may be relieved of the interest 
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CORPORATION dba 
SR...GH • 

provided by Sections 6459, 6480.4, 6480.8~ 
6513, and 6591. 

"Any person seeking to be relieved of the 
interest shall file with the board a 
statement under penalty of perjury setting 
forth the facts upon which he bases his. 
claim for relief." 

The statement under penalty of perjury required under 
Section 6592 has been filed. 

-5-

It is our conclusion that relief from the penalty 
is not warranted, and that the claim for refund should be 
denied. • 

Claimant's argument is that the failure to make 
timely payment was due to reasonable cause and occurred 
notwithstanding the exercise of ordinary care because 
Mr. _ ... relied upon professionals. Section 6592 
~rovides, insofar as relevant here, that the Section 6591 
penalty may be relieved if the failure to make timely 
payment was due to: (1) reasonable cause; (2) circum­
stances beyond the person's control; and (3) occurred 
notwithstanding the exercise of ordinary care. The present 
request for relief does not satisfy each of these three 
elements. While it may be prudent conduct to retain 
professional advice, a professional's failure to timely 
make payment on behalf of his or her client does not 
generally constitute circumstances beyond the client's 
control. In this particular case, 1·lr. ..~ was conscious 
of the need to make a timely payment, as evidenced by the 
fact that he contacted his CPA regarding the matter. Thus, 
while there j,s no question that lir. - .. acted in good 
faith, the failure to make timely payment was not due to 
circumstances beyond . ~ control. In this context, we 
note that the phrase "circumstances beyond the person's 
control" as used in Section 6592 refers to other than 
catastrophic events. (Cf. Revenue and Taxation Section 
6593. ) 

The essence of claimant's argument is that relief 
from the penalty should be granted because _. \ CPA firm 
negligently~ailed to advise its client to make the 
payment. This is not-a persuasive argument for the reasons 
already noted. The appropriate remedy in such a case is to 
bring a cause of action against the allegedly negligent 
party. The State is not the guarantor of last resort for 
negligent professionals. -

~ 
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CORPORATION dba --6-

Recommendation 

Deny the claim for refund. 

Hear ing-of f icer Date 

i 

I 
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-.. C:l:iI;:leO PUBLiC ACCOUNtANTS 

Memorandum to. 
~-- .---.-. -

PAYROLL Ah"D SALES TAX RETURli TRANSHITTAL 
FOR TilE QUARTER ENDED , a€¢4ft7VA'<$/, 19/¥ 

Form 941. EmDloyer's Quarterly Federal Tax Return 

Pay the 
Reserve 
Deposi"t 

amount of $ to your local Federal 
Bank with a coupon from your Federal Tax 
Coupon Book, Form 8109, on or hefore 

________ ~~ __ , 19 __ • 

1:1 Pay the amount of $ to the IRS with this 
return on or before:-----------, 19 __ " 

1:1 No payment is required. File the return on or before 
_____________ , 19_·_" 

1::1 Form DE-3. Quarterly Contribution Return and Renort. 

1:1 Pay the amount of $ shown on line J to the 
Employment Development Department on or before 
_____________ , 19 __ " 

1:1 No payment is required. File the return on or 
be:fore , 19 __ • 

~ Sales Tax Return , . " 

p.(J Pay the al:lount of"....,;=~=~;-. to t :'f~ Board of 
Equalization on ____ ~~~' 19 __ " 

1:1 No pa~ent i 
before ------'''o:::=::!-~ 

1::1 Federal Unecclovment Taxes 

Pay the amoun~ of S to your local Federal 
Reserve Ban~ with a coupon from yo~ Federal Tax 
Deposit Coupon Book, Form 8109, on or before ___________ , 19 __ • 

1:1 No payment is required. 

• 

~------------------------------------------~(~~ ~ 
(,IJI_ 



§6561 

eros. References 

Cancellation procedure for illegal determinations, see § 6981. 
Computation of lime. 

In general, see Code of Civil Procedure § 12. 
Holidays, see Code of Civil Procedure §§ 12. to 13a. 

SALES AND USE TAXES 
Dlv.2 

Investigation and hearings. see Government Code § 11180 et seq. 
Mailing, time of filing. see Government Code § 11003. 
Notice of deficiency. limitation, see § 6487. 
Penalty for failure to make return, see § 7153. 
Service by mail. time, Code of Civil Procedure § 1005. 

Ulmory References 

State and Local Taxation, Lane, §§ 295, 298. 

WESTLA W Electronlc Research 

See WESTLA W guide following the For .. 
word of this volume. 

Notes of Declolons 

1. Due procea 
As a general rule, due process clause of fed· 

eral constitution is satisfied in matters of taxa­
tion if, at some stage before tax becomes irre­
vocably fixed, taxpayer is given right, of which 

he shall have notice, to contest validity or 
amount of tax before board or tribunal provid­
ed for that J'IlfPO$O- People v. Sonleitner 
(1960) 8 CaI.Rptr. 528, 185 C.A.2d 350. 

§ 6561.5. Form of petition; amendment 

Every petition for redetermination shall be in writing and shall state the 
specific grounds upon which the petition is founded. The petition may be 
amended to state additional grounds at any time prior to the date on which 
the board issues its order or decision upon the petition for redetermination. 
(Added by Stats.1967, c. 881, p. 2328, § 1.) 

Ubrary References 

State and Local Taxation, Lane, §§ 295, 298. 

§ 6562. Reconsideration; hearing; notice; continuances 

If a petition for redetermination is filed within the 30-day period, the board 
shall reconsider the determination and, if the person has so requested in his 
petition, shall grant the person an oral hearing and shall give him 10 days' 
notice of the time and place of the hearing. The board may continue the 
hearing from time to time as may be necessary. 
(Added by Stats.1941, c. 36, p. 547, § I, eff. July I, 1943.) 

Hiatorlcai Note 

Derlyation: See Derivation under § 6561. 

Forma 

See West's California Code Forms, Revenue and Taxation.' 

Cro .. Refereaca 

Investigations and hearings. see Government Code § 11180 et seq. 
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by that retailer, then the direct payment permitholder shall be liable to the 
state for a penalty of 10 percent of the amount of that retailer's tax liability 
not properly allocated by the direct payment permitholder for improper 
allocation due to negligence or intentional disregard of the law. 
(Added by Stats.1985. c. 1343, § 4.) 

Ubrary References 

Stale and Local Taxation, Lane, § 292. 

§ 7051.5. Rules and regulations; retail grocers; report of sales tax Ifabll­
Itles 

The board shall prescribe rules and regulations respecting retail grocers 
who sell both taxable items and exempt food items to provide one or more 
methods whereby they may report their sales tax liabilities in as simplified a 
manner as is consistent with law. Such rules and regulations shall be applied 
equally to all grocers who report their sales tax liabilities thereunder. 
(Added by Sta15.1972, c. 1351, p. 2684, § 2.J 

HlsIori<al Note 

Section 3 of Stats.I972, c. 1351, p. 2684, 
provides: 

-n.e Legislature by addiog Section 7051.5 to 
tbe Revenue and Taxation Code intends to di· 
rect !be Stale Board of Equalization to make 
more specific tbe provisions of its regulation 
contained in subdivision <oj of Regulation 
1602. Title 18, Chapter 2, Subchapter 4, Califor· 
nia Administrative Code, relatiog to the meth· 
ods autborized for the use by grocers in repon· 

§ 7052. Employees; representatives 

iog their sales tax liabilities. The Legislature 
desires that the relevant regulation be simple. 
clear, and precise. so as to substantiaUy restrict 
any area of staff interpretation at the time of 
audiL In the event of change in the regulation 
there should be adequate notice and opponuni­
ty to be heard afforded to grocers and, in the 
event of any substantial change in an estab­
lished interpretation it should be applied pro­
spectively only." 

The board may employ accountants, auditors, investigators, assistants, and 
clerks necessary for the efficient administration of this part and may desig­
nate repreSentatives to conduct hearings, prescribe regulations,. or perform_ 
any other dunes imposed by this"part or other laws of this State upon the 
00ard. 
(Added by Stats.1941, c. 36, p. 556, § I, eff. July 1, 1943.) 

HlsIori<al Note 

_ See Derivation UDder § 7051. 

WESTlA W EIeetroIllc ReseardI 

See WESTI.A W guide following the Fore-
word of this volume. 

Nota of DecIalOIU 

t. Vlllldlty violate federal constitutional standards. 1. A. 
SeeIion 7051 and this section authorizing J., Inc. v. Stale Bd. of Equalization (1974) t13 

board of equ1Ua'ion 10 adopt ruJes aod regu- CaLRptr. 319, 38 C.A.3d 549. 
IaIioas 10 Cufon:e sa1es and use taxes do not 
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§7087 REVENUE AND TAXATIONCODB\ 

§ 1087. Lilllil OR .... of _ ..... eoUecled;,certificaUon of _pIiaace 

'(a) TIIe'&mo •• t of reveuue colleeted o. aoaesiecI parsuaut'to this 'part shaD DOt be ueci for uy of 
the followiug: 

(i) 'To ~Ie indi-ridual ofrKierii .. " emplOyees. 
(2) To impooe o. suggest production quotas or goaIL 

(b) TIle board shaD certify in its 8DD11II report submitted pun .... t to Section li61G of the 
Government Code that revenue ~IIeCted or Illeaed is DOt used hi •. maDDer prohibited by 
subdi-riaioa (a~ 
(Added by Ststs.1988, c. 1574, § 1.) --UII '."do-

Optrative dTcct of Stall.l911. Co 151". see HisIoricaI NoIc 

• ..... 11010. 

§ 7088. Provam to o.,.luale emploYfl". or officer'. eontael with taxpayen; coonIlaatioa with 
, laspoyon' riP\I' ad.....ue;' report to lel\llature" ' , ', 

(a) The board shall develop and implement a program whidl will evaluate an individual employee'. 
o. officer'. perforinaiice with reopeet to his or he. contact with taXpayers. The development and 
implementation of the program shall be coonIinated with the Taxpayen' Rigblo Advocate. 

(b) The board ,hall report to the Legisli.ture on the 'impiementstioD of this program in its annual 
report. 

(Added by Ststa.l988, t. 1574, § 1.) 

_N ... 1_ ' .... r:tfee 

Opentin: dI'ect of Stats.l91I, Co 1574 tee H'tICOricaI Note 
....... 11010. . " 

f 7089. Plan to redUce Ume reqiilied to reaoI •• Petw- : 
, No later tho July 1, '1989, the board lliaiI;' in CoOperatiOn With the. state Bar of Califonria, the 

Califomis SocietJ of Certified·PUtilieAceouDtanto.·the Taxpayen' Riplo AdYOCate, and other 
intel'eated taxpayeroriented -. cIenIop a plan to reduee the time required to reooife petitions 
fo. redetennination and claima for refuDcls. The plan ohaJl include cIeterminatioo of .taadu1l time 
f ....... ancIlpeciaI ..me.. of ..... wbich taU more time than the appropriAte standard time frame. 
(Added by stats.l988, t. 157(, fl.) " .... ' ,. ".. ' ' --1911'.' , 

Oponoioo _ or_l9U, c. IS7'" _II-.at_ 
-11010. 

§ 7090. ~ IoearInp; pr' .. darea 
: ~:.. ".,- ~:; .T. .". 
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