
UINUTES OF HEETING 

of 

CALIFORNIA LAW REVISION COMMISSION 

AUGUST 3 AND 4, 1978 

San Francisco· 

A meeting of the California Law Revision Commission was held in San 

Francisco ·on August 3 and 4, 1978. 

Law Revision Commission 

Present: Howard R. Vlilliams, Chairman 
Beatrice P. Lawson, V. Chairman 
Judith Ashmann 

Absent: George Deukmejian, Senate Member 
Alister McAlister, Assembly Member 

Staff }!embers Present 

John H. De'\foully 
Nathaniel Sterling 

Consultant Present 

John D. ~liller 

Thomas E. Stanton, Jr. 
Laurence N. Walker 

Jean C. Love 
BionH. Gregory, Ex Officio 

Robert J. Uurphy III 

Garrett H. Elmore, Guardianship-Conservatorship 

11embers of State Bar Subcommittee 

Present: William S. Johnstone, Jr. 

Absent: Arne S. Lindgren, Chairman 
Hon. Arthur K. Uarshall 
Ann E. Stodden 

David Lee 
Uatthew S. Rae, Jr. 

Other Invited Participants Present 

,1. Allen Bidwell, L.A. County Counsel 's Office, August 3 
~~rgaret Fraser, Assemblyman Lanterman's Staff, August 4 
G. Sinclair Price, Vice President & Regional Trust Counsel, 

United California Bank, August 3 and 4 
Edward J. Wise, California Land Title Ass'n, August 4 

ADl-iINISTRATIVE l'!ATTERS 

Minutes of July Meeting 

The !·linutes of the July 6, 7, and 8, 1978, Heeting were approved as 

submitted by the staff. 
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Minutes 
August 3 and 4, 1978 

STUDY F-3Q. 300 - ,GUAIUlIANSHIP-CONSERVATORSHIP REVISION , '. --:~; . '--, .. . - -, . 

The Commission reviewed various portions of the proposed legisla­

tion contained in the Exposure'Draft 01ay 1978), the Supplemental Mate­

rial (Jun~, 1978) ~nd the, IW-draftof First Portion of the Proposed Legis­

lation (Jnly 1978). The Commission considered r~randum 78-42 (medical 
"." - . .' - i' 

treatment), First Supplement to i'IelilOrandum 78-39 (co;mments on E,xpo,su.re 

Draft), a portion of l1emorandum 78-45 (rev:iew of redraft of portions, of 
. ... . ; .-::;" . . .. . - '. ~ ; 

proposed legislation), and additional 'staff. suggestioIls handed out at 

t'~' 'nieetfug. 

The, Comm:!.ssion made t}lefoll'?14p.g deciSions. 

Revision of Provisions of Probate Code Affected by A& J4J 7',':, ,,' 

j " '""At" the request of the COImnission, l1s. 'Hargaret A. 'Fraser (Associa-
,! : i.. . : _. '-".i: J,r" 

tion Consultant from Assemblyman Lanterman's Office) appeared at the 

meeting to discuss with 

redrafted st:;tute would 

. , 
the Coumission the various revisions d';at" the , 
;;.;;.k~ ·in the Probate Code provisiOns affected by 

Assembly Bill 1417, enacted during thE' 1975'-1976 RegUl~r'sessi~ as 

Chapter 1357. She provided the members of the, Commi~sion' with a copy of 

t~ Report of th~ ~sembly Interim CO~1:tee';'~ 'J'udiciary on Probate 

Code Guardianships and Conservatorships (October' 7, 1974). This report 

is not reproduced as a part of these minutes,;"but is a valuable back­

ground':doc'ument that'should be studied by persOns, interested in this 

S~b.;i,~<;t~·;:Oner,e~~'i;p,endah~ ,of the Interim CoIDIDittee was particularly 

noted--a recottmlendat'ion that ,the,:existing guardianship and conservator-

ship stai:utias shoul',j be revised in'to one' workable statute. Hs. Fraser 

also provided the Commission with a copy of a melilOrandum from Assembly­

man Frank Lanterman to Senator Alfred' H. Song which states the Assembly­

man's views concerning various matters in connectio~ with Assembly Bill 

14i7~·'·<Thi.s)lei:ter is attached a's an exhibit to i:hese minutes. 
i . ~ . -.: .. 

Various provisions of the redrafted statute were discussed with bls. 

Fraser. COmmission actions taken as a result of this discussion are 

recorded under the particular sections. 118. Fraser reported that 

Assemblyman Lanterman planned to send his written comments on the Com­

mission's draft statute and the Commission indicated that these comments 

would be considered by the Commission when received. 
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Court Authorization 

l<here prior court authorization is required, the statute should use 

the word "authorization." The entire statute should be checked and 

"authorization" should be substituted for "approval" where prior author­

ization is required. The Comment to an appropriate section should note 

that the court may confirm an action taken without prior authorization, 

but if the court does not approve an action taken without required prior 

authorization, the guardian or conservator may be surcharged. 

Other Interested Person 

The phrase "other interested per"on" should be substi.tuted for 

"person interested in the estate H in the various provisions of the 

proposed legislation. 

Nonprofit Charitable Corporation 

Consideration should be given to consolidating in one provision the 

various provisions like subdivision Cd) of Section 2630 of the Exposure 

Draft relating to the compensation of the guardian or conservator or the 

attorney representing the g·uardian ·01:" conservator. See also the last 

sentence of Section 2642. 

Authorization for Hedical Treatment for Adult Vlithout Establishing 
Conservatorship 

A relative or friend or medical facility should be authorized to 

petition under the procedure to be drafted. 

The Commission discussed whether the statute should deal with the 

problem of whether a spouse or relative can give informed consent for a 

person who is unable to give informed consent because of lack of capaci­

ty or because the person is not conscious. The Commissiqn declined to 

deal with the problem in the proposed legislation. 

The staff should give consideration to including such a procedure 

in the temporary conservatorship statute or adding a provision for a 

special proceeding to obtain such an order. 

§ 1200. "mnner of giving notice in certain instances under law appli­
cable to decedent's estates 

A provision should be added to Section 1200 to indicate that Sec­

tion 1200 does not apply to proceedings in connection with guardianships 

or conservatorships and that, whenever a provision of Division 4 (com­

mencing with Section 1400) applies the provisions of the Probate Code 
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applicable to executors or administrators to proceedings under Division 

4, a reference to Section 1200 in the provisions applicable to executors 

or administrators shall be deemed to be a reference to Chapter 3 (com­

mencing with Section 1460) of Part 1 of Division 4. 

§ 1422. Other intere,.ted person 

~e follol.ring, new ,section was added to the proposed legislation: 

1422. "Other' inferested person" includes, but is not limited 
to, any interested state, local, or federal entity or agency and 
any interested public officer or employee' of',thisst.at<! oFa",':i:ocal 
public entity of this state or of the federal government,. 

COlllIllElnt" Section 142.2 'is new,. 1t"I!lakes cleiilr that iil"p.ublic 
officer or employee or public entity may be an interested person 
for the purposes of this division. The section"is 'c'onsiSten't 'with 
provisions of prior law. See, e.g., former Section 1600 (request 
for special notice in guardianship proceeding)'; fo'rmer Ssct'ion2002 

. ,(request for special, nqj;ice in conservatorshipprocee,Ung). 

§ 1'4'54. Court invest~gator 
, 

1·1s. Fraser noted that a bill had been introduc,~d but not passed at 

the current session of the Legislature affecting the definition of the 

court investigator. Assemblyman ;'!cVittie was the author. She also 

noted that the meaning of' "tra'ined' ill law" may need to be cla1:'ified at 

some future time. The latter language comes' froln the Uniform Probate 

Code. 

" § 1464. Formo~ notice 

SUlldivision ,(b) of this section was deleted, such provisionbe;i.ng 

continued in new Section, 1469,. 

'§ 146'9. 'Application of' Sec'tions t200 'IUd 1'201 to proceedings under 
this division, 

Anew section,wasaddeli to ;read in substance: 

1469., (a) When a provision cif this division applies the 
provisions of this code applicable to executors or administTators 
to proceedings under this division, a reference to Section 1200 in 
the provisioJ;ls, applicable to execu;tol;s.or adminis t;ratQrs shall be 
deemed to be a reference to this c4ap£er. 

(b) Se,ction 1201 does not apply to proceedings under this 
division. 

Co~nt. Section 1469 is new. Subdivision (a) insures that 
the notice proviSiollscontalned 'in this chapter Will be used in all 
proceedings under this division. Some, ,sectio;ms of this division 
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incorporate by reference and apply the procedures ·applicable to 
executors or administrators which include Section 1200 concerning 
notice. However, Section 1469 provides that notice is to be given 
under this chapter rather than as provided in Section 1200. For 
provisions of this division adopting procedures applicable to 
executors or administrators, see Sections 2543 (manner of sale), 
2546 (mines and mining claims), 2551 (borrowing money and giving 
security therefor), and 2553 (order authorizing lease). See also 
Section 2100 (law governing where no specific provisions of this 
division applicable). 

Subdivision (b) is an exception to the provisions of the 
sections referred to above which incorporate provisions applicable 
to executors or administrators. Section 1201 relate.s to additional 
notice by publication in case of a petition for leave to sell, or 
to give, an option to purchase a mining claim or real property 
worked as a mine, or for leave to borrow money or to execute a 
mortgage or deed of trust or to give other security, or for leave 
to execute a lease or sublease. 

§ 1501. Nomination of guardian as to particular property 

This section was revised to read: 

1501. Subject to Section 1502, a parent or any other person 
may nominate a guardian for property that a minor receives from or 
by designation of the nominator including, but not limited to, 

··property received by the minor by virtue of a gift, deed, trust, 
will, succession, insurance, or benefits of any· kind. 

The Comment should be adjusted to reflect the revision of this section. 

·The revised section clearly covers an insurance policy or a power of 

;1ppointment exen;ised by the nominator. 

§ 1511. Notice of hearing 

Subdivision (c)(3) was revised to read: 

(3) The person having the care of the proposed ward if other 
than the person having legal custody of the proposed ward. 

§ 1512. Amendment of petition to disclose newly discovered proceeding 
affecting custody 

This section was revised to read in substance: 

1512. Within 10 days after the petitioner in the guardianship 
proceeding becomes aware of any proceeding not disclosed in the 
guardianship petition affecting the custody of the proposed ward 
(including any adoption, juvenile court, marriage dissolution, 
domestic relatio!'ls, or other similar proceeding affecting the 
proposed ward), the petitioner shall amend the guardianship peti­
tion to disclose the other proceeding. 
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I", 

§ 1825. Attendance of proposed conservatee at hearing 
i· , , 

Subdivision (a) (3) was revised to read i.n substance: 

(3) Where'the court investigator reports :to the court that the 
proposed 'conservatee has expressly: communic'ated that the'proposed 
conservatee' (i) is not willing to attend the hearing, (ii) does not 
wish: to contest the establishment of the conservatorship,' ,and (iii) 
does not object to the'proposed conservator 'or prefer that another 
person act as conservator,'and the court makes an order, that the 
proposed conservatee need not attend the 'hea'ring. 

§ 1826. InfoI1l1a'tion to proposed" conservatee by court investigator i 
" ,.:.- investigation '/IUd, 'report'" ", 

The SUj>,s'tMC~ of th~ follOWing was substituted for subdivillions (g) 

and (h) 'of this section: 

(g) If the proposed conservatee opposes the establishment of 
the conservatorship, or object to the proposed conservator or 
prefers snother person to act as conservator, and has not retained 
counsel, d~termine whether th.iprop~sed cou'servatee desires the 
court to appoint legal counsel. ' 

(h) If the,prpposed conservatee has not retained. counsel and 
does not, pl,an to retain counsel, whether or not tlle prppo/ied con­
soerva,tee'opposes the eEitil,1;>lishment of the conserva~or!ih~por ob­
j ects, to i;h~ proposed,conservator, determine wIle~her i;.h~, ~I'point­
ment of Jegal counsel would be helpful to the resolution.9£ the 
matter'or is necessary to protect 'the interests of the proposed 
conservatee. 

," (i) Report to ,~h'r,,~ollrt in writing, a~.lea~t five days before 
the hearing, concerning all of the foregoing, including the pro­
posed conservatee's express communications concerning both of ,the 
following: 

(1) Representation by legal counsel. 

(2) Willingness to attend the hearing. 

The, C0lll'lloent, shoul,lLhlj.ve references to, sec;:tions th"t, have s:l, gn if i­

cance in connection with the determinations contained in the report of 

the ,court ,'investigator. 

§ 1828. Information toproposed,cpnservatee by court 

Paragraph (1) of subdivision (c) was deleted. 
Ij' " ; . 

§, lalL "\,tthdr.n.al or limitatiancif capacity of conservatee' 

".-; :' 

. . r ~ . . i r;. -: ' . .;; - _, '. "j- , ' :' :.. • j . -,' ~ : . 'i .': } - ,- . 

".,llle, Ca"",,:!-s~i,op. considered the re~raft o~»ecti9P ~831, 1ilI\"p,!ge 6 of 

the 'background study attached to Memorandum 78-45; "Jrhe Comission did 
, i 
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not complete its consideration of the section. However, paragraph (1) 

of subdivision (a) was revised to read but was not approved: 

(1) Adjudicate that the conservatee lacks legal capacity for 
all purposes. An adjudication of lack of legal capacity for all 
purposes is equivalent to an adjudication of incompetence, incapac­
ity, unsoundness of mind, and similar terms, as those terms or 
concepts are used in the law of this state other than criminal 
statutes. 

The above paragraph would be used only where a conservatee lacked capac­

ity to make a will and lacked capacity to do all other acts and engage 

in all other activities requiring capacity. 

Subdivision (b) of this section was revised to read in substance: 

(b) If the court determines that the conservatee does not have 
the capacity to give informed consent to medical treatment for any 
and all forms of medical treatment, the court may (1) adjudge that 
the conservatee lacks the capacity to give informed consent to 
medical treatment and. (2) by order give the conservator the powers 
specified in Section 2355. If an order is made under this subdivi­
sion, the letters of conservatorship shall include a statement that 
the conservator has the powers specified in Section 2355. 

§ 2253. Change of conservatee's residence generally 

To be consistent with the decisions made in connection with the 

attendance of the proposed conservatee on the petition to establish the 

conservatorship, subdivision (b) (B) and (d)(2) of this section should 

require an express communication by the conservatee. 

Subdivision (d)(l) should be conformed to the standard for at­

tendance of the conservatee at the hearin~ on the conservatorship peti­

tion (Section 1825) and a medical affidavit similar to that required in 

the case of the conservatorship hearing (Section 1825) should be re­

quired to back up the claim that the conservatee is unable to attend for 

medical reasons. 

It was noted that this section includes amendments to be made by 

SB 1682 which has not yet passed the Legislature. The bill is on third 

reading in the second house. 

§ 2254. Removal of conservatee from residence in case of emergency or 
with conservatee' s consent for medical treatment 

The toord "unfit" was substituted for "unsafe" in subdivision (a) of 

this section. 
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§ 2354; 'Dledical treatment of conservatee not adjudicated to" lack capac­
itX to make medical decisions 

Subdivision (a) of this section should be revised to refer to a 

, case wh.ere the conservatee ,has not been adj udicated to lack the capacity 

,,' ,to give informed consent for medical treatment and Section 1831 and 

ot,he'i: !,~ctions should conform to this change. 

In subdivision (c), the following should be substituted for the 

phrase "in anY,case where the conservator determines in g,?od f"ith,based 

,upon medical advice that the case is an em"n~ep.cy case in ,Which t1;>e: 

conservatee faces loss of life or serious,bod~ly inj~y if"such:treat-

ment is not performed":, 

in any case where the conservator dete~mines, in good faith based 
upon medical "dvice that the case is an emergency case in which the 
medical treatment is required because (1) suc!:) treat~en,t;i.s re­
quired for the' allevi"tion of severe pain or , (2 r ~h,e: cOn~ervatee 
has a medical condi'tion which, if not immediately diagnosed and 
'treated, will lead to disability or death. ' 

This section" and ot!}er provisions related to medical treatment, should 

be submitted to medical practitioners for review and comment. In re­

questing such revi~w and comment, the medical practitioners should be 

requested to commentonwhethet the words "diagnosed and" should be 

retained in the above provision or deleted • 
. ' I' 

§ 2355. Medical treatment of conservatee adjudicated to lack capacity 
to make medical'decis:lons 

The first sentence 'of this section was revised in substarice to 

read: ' 

'" <. : If the conservatee has 'been adj udicated to lack the capacity to 
give: 'informed consent 'forthedical treatment, tlte conservator has 
the exclusive ,aut!:)ority tq give consellct fOr, sUe!} medical treatment 
to be performed on the conservatee as the conservator in good faith 
based on medical advice determines to be necessary and t!:)e conser­
vator may require the conservatee to ,ecei"e such medical,treat-
ment, whether"or not the conservatee objects. " 

, 1!"'"' ( .. 

A provision should be added to Section 2355, to read in ?ubs~ance as 

follows: 
_c_:. 

(b), 'If,pri9r:~() the establishment of the -con~erVatorship the 
COn$er""Ite~ ,was all,,''Idherent of a religion whos~ tenets and prac­
tices cail'for reliance on prayer alone for heaiing, the treatment 
required by the conservator under the provisions of this section 
shall be by an accredited practitioner of that religion. 
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It should be noted in the Comment that this provision does not preclude 

the court from making the order with respect to particular treatment 

under Section 2357. 

§ 2356. Involuntary civil mental health treatment; Natural Death Act 

Hs. Fraser called the Commission's attention to the fact that 

Assemblyman Lanterman has Assembly Bill 3122 which calls upon the Direc­

tor of Hental Health to define what constitutes "mental health treatment 

facility" and may require some conforming revision of Section 2356. 

§ 2357. Court ordered medical treatment 

Section 2357 >Tas revised to read in substance as follows: 

2357. (a) As used in this section: 

(1) "Guardian or conservator" includes a temporary, guardian of 
the person or a temporary conservator of the person. 

(2) "Ward or conservatee" includes a person for whom a tempo­
rary guardian of the person or temporary conservator of the person 
has been appointed. 

(b) If the ward or conservatee requires medical treatment for 
an existing or continuing medical condition which is not authorized 
to be performed upon the· ward or conservatee under Section 2353, 
2354, or i~55, and the ward or conservatee is unable to give an 
informed consent to such medical treatment, the guardian or conser­
vator may petition the court under this section for an order au­
thOJ:izing such medical treatment and authorizing the guardian or 
conservator to consent on behalf of the ward or conservatee to such 
medical treatment. 

(c) The petition shall state, or set forth by medical affida­
vit attached thereto, all of the following so far as is known to 
the petitioner at the time the petition is filed: 

(1) The nature of the medical condition of the ward or conser­
vatee which requires treatment. 

(2) The recommended course of medical treatment which is 
considered to be medically appropriate. 

(3) The threat to the health of the ward or conservatee if 
authorization to consent to the recommended medical treatment is 
delayed or denied by the court. 

(4) The predictable or probable outcome of the recomn~nded 
course of medical treatment. 

(5) The medically available alternatives, if any, to the 
course of treatment recommended. 

(6) The reasonable efforts made to obtain an informed consent 
from the ward or conservatee. 
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Cd) Upon, tb~ Fling of the petition, the court shall notify 
the attorney of record for the ward or conservatee, if any, or 
shall appoint the public defender or private counsel under Section 
1471, to consult with and represent the ward orconservatee at ~he 
hearing on the petition. 

(el The hearing on the petition may be held pursuant to an 
ord~er, of the court, prescribing the notice to be given of the hear­
ing. The order shall specify the period of notice of the hearing 
and' the period so fixed shall take into account (1) the existing 
medical facts and circumstances set forth in the petition or ill the 
medical affidavit attached to the petition or i~ a medical affida-

, vit presented to the court and (2) the desirability, where the' 
condition of the ward or conservatee permits, of giving adequate 
notice to all interested persons. 

(f) A copy of~the notice of hearing or of the order prescrib­
ing notice of hearing, and a copy of the petition, shall be person­
ally served or mailed, as prescribed in the order, on all of the 
following: !,' 

(1) The ward, or conse'rvatee. 

'(2) The attorney of, record for the ward or,conservatee, if 
any, or the attorney'appointed by the court to represent the ward 
or conservatee at the hearing. 

(3) Such other persons, if any, as, the court in its discretion 
may require in the, order, which may include the spouse of the ward 
or conservatee and'any known relatives of the ward or conservatee 
within the second degree., ' 

(g) Notwithstandjl~gsubdivisions (e) and (f), the matter may 
be sublllitted for the dete,rinination of the court upon the

J 
proper and 

suificient medical affidavits or declarations if the attorney for 
the petitioner and the attorney'for the w~rd or conservatee so 
stipulate and further stipulate that there remains no issue of fact 
to be determined. 

(h) The ~ourt may make an ~rder autho~ii:ingthe recoinmended 
course of ~edical treatment of the ward or con~erv:':t~e and author­
'izing the guardian' or conservator to consent on~ behal'f of the ward 
or conservat ee to the recommended course of. medical treatment for 
the ward or conservatee if the court finds from all of the evidence 
presented' to the court all, of the following: 

(1) The existing or continuing medical condition of the ward 
or_ cOP!le,rvatee requires the ~ecommended course of medical treat­
ment. 

(2) If untreated, there is a probability that the condition 
will become life-endangering~r result in a serious threat to the 
physical health of the ward or conservatee. 

(3) The ward or con's~rv!ateeis unable to give an informed 
consent to the recommended ~course' of treatment. 

'(i) Upon petition of the w:':~rd or conservatee or other inter­
ested person, the court may order' that the guardian or conservator 
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obtain or permit or consent to specified Lledical treatment to be 
performed upon the ward or conservatee. Notice of the hearing on 
the petition under this subdivision shall be given for the period 
and in the manner provided in Chapter 3 (commencing with Section 
1460) of Part 1. 

Comment. Section 2357 is new. The section serves the same 
purpose as Section 5358.2 of the Helfare and Institutions code; but 
Section 2357 provides for notice to interested persons, for the 
appointment of counsel to represent the ward or conservatee where 
necessary, for the presentation to the court of medical affidavits 
showing the need for the medical treatment, and for findings by the 
court before an order authorizing the treatment is made. Subdivi­
sion (i) has no counterpart in the Vielfare and Institutions Code 
sectioD4 

§ 2432. Order authorizing periodic payments of compensation or fees 
to guardian or conservator or attorney 

In the introductory portion of subdivision (a), the words "that 

have been" were deleted. 

In the second line of the Comment, the word "monthly" was deleted. 

In the sixth line of the Comment, "arising from" was substituted for 

"by" and in the fourth sentence of the second paragraph, "court should" 

lvas substituted for "court mail, 

The substance of the following was added at the end of the first 

paragraph of the Comment: 

Periodic payments to the attorney providing periodic services to 
the estate avoid a number of problems that exist when payment is 
delayed until the time of the accounting of the guardian 'or conser­
vator. The periodic payment provides funds to cover overhead 
expenses the attorney has paid in connection with providing the 
services during the period covered by the payment. Periodic 
payments also avoid the difficult problem of determining the value 
of the loss of use of money caused by delay in payment and protect 
against variations in the value of money which may be significant 
in a period of double digit inflation. 1',There services are rendered 
on a periodic basis, Section 2432 provides a means to deal with 
these problems without the need to make frequent accountings 
merely to permit payment to the attorney or the guardian or conser­
vator. 

§ 2543. Banner of sale 

In the introductory portion of subdivision (b), "Section 1469" was 

substituted for "subdivision (b) of Section 1464" and the last sentence 

of subdivision (b) was deleted. 
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§ 2544. Listed stocks, bonds, and securities; United States obli­
gations 

The introductory clause was revised to read: "Except as specifical­

ly limited by order of the court, subject .!£. Section 2541," 

§ 2545. Sale or other disposition of tangible personal property 

The introductory clause was revised to read: "Subject to subdivi­

sions. (b) and (c) and .!£. Section 2541," 

In subdivision (b), the amount was changed from $1;000 to ,$5,000 

and the five percent provision was deleted. 

§ 2546. I1ines and mining claims 

In this section, "Section 1469" was substituted for "sl\bdivision 

(b) of Section 1463". 

§ 2551. Borrowing money and 'giving sec~rity therefor 

In subdivision (a), "Section 1469" was substituted for "subdivision 

(b) of Section 1463". 

§ 2553. Order authorizing lease required 

In this section, "Section 1469" was substituted for "subdivision 

(b) of Section 1463". 

§ 2556. Conveyance to complete contract 

Section 2556 was revised to read in substan~e: 

§ 2556. Conveyance to complete contract 

2556. (a) If an adult conservatee is bound by a ,contract in 
writing to' convey any real property or to transfer any personal 
property, executed by the conservatee while competent or executed 
by the conservatee's predecessor in interest, or if a ward or 
conservatee has succeeded to the interest of a person bound by a 
,contract in writing to convey any real property or transfer any 
personal property, and the contract is one that can be specifically 
enforced, the court. may by order authorize and direct the guardian 
or conservator to conveyor transfer the property to the person 
enti.tle.cl thereto. To obtain such order ,the' guardian or ,conserva­
tor or any person claiming to be entitled to such conveyance or 
transfer shall file a petition with the court setting forth the 
facts upon which the claim is predicated. 

(b) ~otice of the hearing on the petition shall be given for 
the period and in the manner provided in Chapter 3 (commenCing with 
Sec.tion 14,60) of Part l. 

(c) If the transaction relates to,.real.property., a certified 
copy of the order of the court shall be recorded in the office of 
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the county recorder in each county in which any portion of the real 
property is located. 

(d) After entry of the order, the person entitled thereunder 
has a right to the possession of the property, and to hold the 
property according to the terms of the order, as if the property 
had been conveyed or transferred in accordance with the terms of 
the order. The guardian or conservator shall execute the convey­
ance or transfer according to the directiOl,'; of the order, and the 
court may enforce execution of the order by process. 

Comment. Section 2556 supersedes fonjer Section 1537. Sec­
tion 2556 is drawn from Section 850, the first sentence of Section 
851, the last sentence of Section 852, and a portion of Section 
853, all of which were incorporated by reference in former Section 
1537. Section 2556, like Section 850, applies to specifically 
enforceable contracts to transfer personal property, thus expanding 
the scope of former Section 1537 which was limited to contracts to 
convey real property. 

The jurisdiction of the probate court under Section 2556 is 
not exclusive, and an independent action for specific performance, 
apart from the guardianship or conservatorship proceeding; may be 
maintained. Cf. Bewick v. Hecham, 26 Cal. 2d 92, 156 P. 2d 757 
(1945); O'Donnell v. Lutter, 68 Cal. App.2d 376, 156 P.2d 958 
(1945) (decedent's estate). 

CROSS-REFERENCES 

Clerk sets petition for hearing, § 1451 
Definitions 

Conservator, § 2400 
Court, § 1418 
Guardian,· § 2400 

Determination of ownership of property claimed or held by another, 
§ 2407 

Petition must be verified, § 1450 

§ 2557. Dedication or conveyance of real property or easement .with 
or without consideration 

The section was revised to read ill substance: 

2557. (a) If it is for the advantage, benefit, and·oest 
interests of the estate and those interested therein, the court may 
authorize the guardian or conservator to do any of the following, 
either with or without consideration: 

(1) Dedicate or convey any real property of the estate or any 
interest therein to any public entity (including but not limited to 
the United States or any agency or instrumentality thereof) for any 
purpose. 

(2) Dedicate or convey an easement over any real property of 
the estate to any person for any purpose. 
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(3) Convey , release, or relinquish to any public entity any 
access rights to any street, highway, or freeway from any real 
property of the estate, 

(4) Consent as a lienholder to a dedication, conveyance, 
release, or relinquishment under paragraph (1), (2), orO) by the 
owner, of property subject to the lien. 

(b) To obtain the authorization of the court, the guardian or 
conservator or any other interested person shall file a petition 
with the court. Notice of the hearing on the petition shall be 
given for the period and in the manner provided in Chapter 3 (com-

, ,mencing with Section 1460) of Part 1-

, ,', Comment. Section 2557 continues the substance of former 
, . .section 1515 with the addition of paragraph (4) of subdivision (a). 

CROSS-REFERENCES 

'cikrk sets petition for hearing, § 1451 
Community and homestead property, court authorization of trans­

action, ~ 3101 
Definitions 

Conservator, § 2400 
Court, § 1418 
Guardian, § 2400 

Independent exercise of powers, § 2591 
Petition must be verified, § 1450 

§ 2559. Exchange of property 

Assuming that Section 2558 of the Exposure Draft will be deleted, 

a new section, to be numbered as Section 2558, waa inserted, to read in 

substance: 

§ 2558. Exchange of property 

2558. (a) Whenever it is for the advantage, benefit, and best 
'interests, of the ward 'or conservatee and those legally entitled to 
support, maintenance, or education from thewaI'd otconservatee, 
the court may authorize the guardian or conservator ,to exchange any 
property of the estate for other property upon such terms and 
conditions.as the court may prescribe; Such conditions may include 
the payment..or receip~ oLpart cashby the guardian or conservator. 

(b) To obtain the authorization of the court, the guardian or 
conservator or any other interested person may file a petition with 

, the court. , E,xcept as provided in sub~ivision, (c), notice of the 
hearing, o,If' the, petitiqn shall be g,i ven for .the period and in the 
,mannerprovid,ed in Chapte,r .3 (com!'\encing with Section .1460)' of Part '1; . " 

(c), If, the petition is for authorization, t~ ,ex~hange stocks, 
bonds, or o'ther securities as defined iTt Section 771 for, different 
stocks, bonds, or othe~: sec~rities, the court " upon a ~howing of 
good cause, may order that the notice be dispensed with. 

--14-



(d) After authorization by the court, the guardian or conser­
vator may execute the conveyance or transfer to the person with 
whom the exchange is made to effectuate the exchange. 

Comment. Section 2558 continues the substance of former 
Section 1540 except that the reference to those legally entitled to 
support, maintenance, or education from the ward or conservatee is 

• substituted for the former reference to members of the ward's 
family the ward is legally bound to support and maintain. Instead 
of incorporating by reference the 'provisions of this code governing 
exchanges of property by administrators as did former Section 1540, 
comparable provisions drawn from Section 860 are included in Sec­
tion 2558. Notice may be dispensed with if an order is obtained 
under subdivision (c). In any case, the court may extend or short­
en the time for notice pursuant to Section 1462. 

CROSS-REFERENCES 

Clerk sets petition for hearing, § 1451 
Definitions 

Conservator, § 2400 
Court, § 1418 
Guardian, § 2400 

Exchange of tangible personal property, § 2545 
Independent exercise of powers, § 2591 
Petition must be verified, § 1450 

§ 2570. Authority to invest generally 

This section should be phrased in terms of a power of the guardian 

or conservator to make a particular investment in any type of property. 

The section should cover any type of real or personal property. The 

section should make clear that court authorization is required for each 

particular investment. 

§ 2571. Purchase of home for ward or conservatee or dependents 

This section was revised to read in substance as follows: 

2571. Hhen authorized by order of the court, the guardian or 
conservator may purchase: 

(a) Real property in this state as a horne for the ward or 
conservatee if such purchase is for the advantage, benefit, and 
best interest of the ward or conservatee. 

(b) Real property as a home for those legally entitled to 
support and maintenance from the "lard or conservatee if such pur­
chase is for the advantage, benefit, and best interest of the ward 
or conservatee and of those legally entitled to support and mainte­
nance from the ward or conservatee. 
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§ 2575. United States and State of California obligations'; listed 
stocks"bonds, and other securities 

In subdivision (a) (2Y, the word "estate" was inserted following 

"federal". 

In subdivision (b), the following was deleted: "or continue an 

investment p'olicy of a, prudent nature being followed 'Nith respect to the 

estate of the ward or conservatee at the time of the appointment of the 

guardian or con::>ervator 1i
, 

Article 9. Doctrine of Substituted Judgment 

The title of this article should be "Substituted Judgment"; the 

words "Doctrine of" were deleted. 

§ 2580. Petitio:'! for authorization of proposed ~'cdon 
Subdivision (a) (2) ,;as revised to read: 

(2) ;'iinimizing current or prospective taxes or expenses of 
administrat~on"of the conservator~hip estate or of the estate upon 
death of the conservatee. 

Substitute the following for subdivision (b)(7): 

(7) Exercise the rights of the ccinservatee to elect benefit or 
payment options, to terminate, to change beneficiaries or owner­
ship, to assign rights, to borrow, or to receive cash value in 
return 'for a surrender of rights, under any of the following: 

(i) Life insurance policies, plans, or benefits. 

'(fi) Annuity polides, plans, or benefits. 

(iii) Hutual fund or other dividend reinvestment plans. 

(iv) Retirement, profit sharing, and employ~_e welfare plans 
and benefits. 

§ 2581. Notice of hearing on petition 

Notice should be requited to heir~ presunptive under intestate 

s.ucce'ss iol1. 

§ 2582. Adequate provision for conservatee and dependents required 

In th~' second line of the t(,xt of the section, the word, "d,eter-, 
mines" was substituted for "is satisfied". 

§ 2583. Circumstances considered in determining whether to authorize 
proposed action 

The first portion of subdivision (f) ,,,as revised to read: 
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(f) Any known estate plan of the conservatee, including but 
not limited to the conservatee's will, any trust of which the con­
servatee is the settlor or beneficiary, any pm,er of appointment 
created by or exercisable by the conservatee, and . • • • 

In subdivision (j), the words "federal and state" were deleted. 

In subdivision (k), the word ''would'' was substituted for "might". 

The question was raised whether subdivision (d) codifies case law lan­

guage. The staff should check this. 

§ 2586. Production of conservatee's will and other relevant estate 
plan documents 

TIle substance of the following new section was added to the pro­

posed legislation: 

2586. (a) Notwithstanding Article 3 (commencing with Section 
950) of Chapter 4 of Division 8 of the Evidence Code (lawyer-client 
privilege), the court, in its discretion, may order that any person 
having possession of any document constituting all or part of the 
estate plan of the conservatee (including but not limited to the 
conservatee's will, any trust of which the conservatee is the 
settlor or beneficiary, any power of appointment created by or 
exercisable by the conservatee, and any contract, transfer, or 
joint ownership arrangement with provisions for payment or transfer 
of benefits or interests at the conservatee's death to another or 
others which the conservatee may have originated) shall deliver 
such document to the court for examination by the court, and by the 
attorneys for the persons who have appeared in the proceedings 
under this article, in connection with the petition filed under 
this article. 

(b) Unless the court otherwise orders, no person who examines 
any document produced pursuant to an order under this section shall 
disclose the contents of the document to any other person; and, if 
such disclosure is made, the court may adjudge the person making 
the disclosure to be in contempt of court. 

Comment. Section 2586 is new and permits the court to require 
production of the conservatee's estate plan for examination in 
proceedings under this article. Under the Evidence Code, the 
conservator is the holder of the lawyer-client privilege when the 
client has a conservator. See Evid. Code § 953(b). Under Evidence 
Code Section 912, the holder of the privilege may waive the lawyer­
client privilege. Accordingly, there is no need to rely on Section 
2586 if the conservator is willing to waive the lawyer-client 
privilege and have the lawyer produce the will or other document 
for consideration in the proceeding under this article. However, 
Section 2586 provides a procedural means for permitting examination 
of the will or other document and at the same time protecting the 
confidentiality of the document to the extent practical in cases 
where the document is not in the possession of the lawyer who 
drafted it for the conservatee or where the conservator refuses to 
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waive the lawyer-client privilege or where it is desired to pre­
serve the confidentiality of the document to the· extent permitted 
by the section. Where the document is in the custody of a person 
other than the lawyer who drafted it for the conservatee, Section 
2~86 changes prior law. Vign" v. Superior Court, 37 Cal. App.2d 
346, 99 P.2d 589 (1940), held that the probate court lacked statu­
tory authority to require: the custodian of the conservatee's will 
(the custodian was not the lawyer who drafted the will) to deliver 
the will to· the ward's guardian. Section 2586 provides a limited 
exception to this holding by permitting the court to compel such a 
custodian to deliver the will to the court for confidential consid­
eration by the court and. the attorneys in connection with a peti­
tion under this article. 

CROSS~UEFERENCES 

Definition, court, § 1413 

) 2591. Powers that maY be granted 

·The first portion of the Comment was revised to read as follows: 

Comment. Section 2591 is based on the second paragraph of 
former Section 1353. Under former Section: 1853, the court could 
authorize a conservator to exercise certain powers without the 
necessity of obtaining specific prior court approval in each case. 
Under Section 2590, this authority is broadened to include guard­
ians as well as conservators·. 

Except to the extent the court for· good tause··otheririse or­
ders, a guardian nominated by will may, to the extent; provided in 
the will, exercise anyone or more of the powers listed in Section 
2591 without notice, hearing, or court approval,.corifir~tion, or 
instructions. See Section 2108. 

, 
Some of the powers listed in former Section 1853·are not 

listed in Section 2591 because they are codified in this division 
as powers exercisable without coutt approval unless the power is 
restricted by the court. See Sections 2451 (power to collect debts 
and benefits), 2458 (power to vote shares and securities in person 
or by proxy), 2459 (power to concinue insurance), 2460 (liability 
and'casualty insurance), 2462 (power to n~intain actions and pro­
ceedings other than partition, and to defend actions and proceed­
ings), 2465 (power to abandon property), 2468 (taxes and tax 
returns).: The remaining powers from former Section 1853 are recod­
ified in Section 2591. The power to commence and maintain an 
action for partition (which former Section 1853 included the power 
to institute and. ma!.ntain "llLact~'Dc) ,:'.s retained in Section 2591 
since court· approval is otherwise required to commence a partition 
ac tion; 'Section 2463 .. 

§ 2616.. Examination concerning assets of estate 

The staff was requested to check to determine.·whether "innocent" 

(the last 'word in the Comment) is correctly used. [A check after the 
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meeting reveals that "innocent" is the word used in Section 613 which is 

incorporated by reference in Section 2616, so the staff does not plan to 

substitute another word for "innocent".] 

§ 2620. Presentation of account for settlement and allowance 

, The following section was substituted for Section 2620 of the Ex­

posure Draft: 

§ 2620. Presentation of account for settlement and allowance 

2620. (a) At the expiration of one year from the time of 
appointment and thereafter not less frequently than biennially, 
unless otherwise ordered by the court, the guardian or conservator 
shall present the accounEof the guardian or conservator to the 
court for settlement and al.lowance. 

(b) The account shall state the period covered by the account 
and contain a summary showing all of the following: 

(1) If the first account, the amount of appraisement; if a 
subsequent account, the amount chargeable from the prior account. 

(2) The amount of any supplemental appraisement filed within 
the period covered by the account. 

(3) The amount of cash receipts, excluding principal items • 

(4) The gains on sales or other increases in assets, if any. 

(5) The amount of. cash disbursements, excluding principal 
items. 

(6) The losses on sales or other decreases in assets~ if any. 

(7) The amount of , property on hand. 

(c) The account shall contain itemized schedules showing 
receipts, disbursements, transactions, and balance of property on 
hand. 

(d) The petition for approval of the account or a report 
accompanying the petition shall contain all of the following: 

(1) Descriptions of all sales, purchases, changes in the for~ 
of assets, or other transactions occurring during the period of the 
account that are not otherwise readily understandable from the 
schedules. 

(2) Explanations of any unusual items appearing in the ac­
count~ 

(3) Any additional information required by the court. 

(e) The petition requesting approval of the account may in­
clude additional requests for authorization, approval, instruction, 
or confirmation authorized by this division. 

(f) When an account is rendered by or on behalf of two or more 
joint guardians or conservators, the court, in its discretion, may 
settle and allow the account upon the verification of any of them. 
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Comment. Section 2620 supersedes former Sections 1553 and 
1904. SubdivisionS (a) and (f) continue the substance of former 
Section .1904. Subdivisions' (b), (c) ,,(d), and (e) are new. Subdi­
visions (b), (c), and (d) are drawn from local court rules. Subdi­
vision (e) makes clear that the petition for approval of the ac­
count may include such additional requests as requests for compen­
sation for services rendered by the' gUardian or c6nservator'!of the 
estate,-compensation for services rendered by the ,attorney for the 
'guardian or conservator of the estate, compensation for the guard­
ian or conservator of the person, monthly personal allowance for 
the conservatee, monthly allowance for the support of the conserva­
te'e and the dependents of the conservatee, periodic payments to the 
guardian or conservator or attorney, or distribution 'of excess 

,income to nexto£. kin of the, ,conservatee. The courts .generally 
". . p,J;efer to determine t'hese kinds of mat ters when an account, 'is being 

'" ,seUled. See II. Johnstone & G. Zillgitt California Conservator­
ships §§ 6.8, 6.26, 6.45 (Cal., Cont. Ed • .Bar 1968). ' 

CRO;;S-REFERENC ES 

Account must be veri! ied, § 1450 
Definitions 

Conservator,' § 2600 
Couit', § 1418 

,Guardian, § 2600 
Effect of court authorization or approval, § 2107 
Nonresident ward or conservatee, § 2107 
Review of sales, purchases, and other transactions, 

'jl·· 

§ 2625 

§ 2623., Compensation and expenses of guardian or conservator 

Paragraph (1) of subdivision (a) was revised to read: 

(I) The amount of the reasonable expenses incurred in the 
management of the estat'e, ir'icludin'g the cost of any suri!ty bond 
furnished, reasonable attorney's fees, and such compensation for 

,$eryices rendered by the guardian or conservat01; of the 'person as 
the court determines is just and reasonable. 

, ) 

§§ 2630~2632. Compensation for guardian, con~ervator"or attorney 

Cpnsidetat~on should be given to ~ing this article a separate 

chaptet.'Tlie' ~rovision for periodic payments should perhaps)" included 

in the same chapter. 

Sect:i,on 2630 was revised to read: 

§ 2630. Petition b~. g~ardian or conservator 

2630. (a) At any time after the filing of the inventory and 
appraisement',' but 'not before the expirati6n of three, ~nths from 
the issuance' 'of letters, the guardian or conserv,,:tor 'l~ypetition 
the court for an order' fixing and allowing' compensation to anyone 
or more of the, following: 
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(1) The guardian or conservator for services rendered to the 
estate to that time. 

(2) The guardian or conservator of the person for services 
rendered in that capacity to that time. 

(3) The attorney for services rendered by the attorney to the 
guardian or conservator of the person or estate. 

(b) Notice of the hearing shall be given for the period and in 
the manner provided in Chapter 3 (commencing with Section 1460) of 
Part l. 

(c) Upon the hearing, the court shall make an order allowing 
(1) such compensation as the court determines is just and reason­
able to the guardian or conservator for services rendered to the 
estate or to the guardian or conser'lator of the person for services 
rendered as guardian or conservator of the person, or to both, and 
(2) such compensation as the court determines is reasonable to the 
attorney for services rendered to the guardian or conservator of 
the person or estate. The compensation so allowed shall thereupon 
be charged to the estate. 

(d) If the guardian or conservator is a nonprofit charitable 
corporation described in Section 2104, the compensation of the 
guardian or conservator and the compensation of the attorney repre­
senting the guardian or conservator, in each instance, shall be for 
services actually rendered and shall not be based upon the value of 
the estate. 

Comment. Section 2630 is based on former Section 1556 (second 
paragraph), with the addition in subdivision (d) of Section 2630 of 
provisions in former Sections 1907 and 1908 relating to nonprofit 
charitable corporations. In addition to the notice prescribed by 
subdivision (b), the court may require further or additional no­
tice. See Section 1462. 

The matter of compensation for services of the guardian or 
conservator and the attorney in connection with obtaining instruc­
tions from the court is left to the discretion of the court. The 
court has discretion, for example, whether to allow compensation 
where 'instructions are sought concerning (1) a transaction that 
does not require court authorization or (2) a transaction covered 
by a previously made order granting authority for independent 
exercise of powers. See, e.g., Sections 2450 (right to petition 
for instructions concerning exercise of estate management powers); 
2595 (right to petition for instructions \.here order granting 
authority for indepe~dent exercise of powers made). 

CROSS-REFERENCES 

Clerk sets petition for hearing, § 1451 
Definitions 

Conservator, § 2600 
Court, § 1418 
Guardian" '§ 2600 

Fee for attorney rendering account for dead or incompetent guardian 
or conse~vator, § 2642 

Petition must be verified, § 1450 
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§ 2631. Petition by attorney 

This section should be numbered Section 2632 and,should be expanded 

to include the attorney for the ,guardian or conservator of the person. 

The following new section was added to the proposed legislation: 

§ 2631. Petition by guardian or conservator of person 
.-.j 

'; 2631. (a) At any time permitted by Section 2630 and upon the 
notice therein prescribed, the guardian or conservator of the 

,person may petition the court for an order ,fixing and allowing 
compensation for services rendered to th~~ time in such capacity. 

(b) Upon the hearing, the court shall"make an order allowing 
", such compensation as 'the court determines justand'reasonable to 

the 'guardian or conservator of the person for services'rendered. 
'Theccompensatiou allowed 'shall thereupon be charged against the 

to, ,iestate .. 

; .' Comment. Section 2631 is new. The section is 'comparable to 
Section 2631 and is in accord with prior practice. 'See Iv. John­
stone & ,G. Zillgitt, California Conservatorships §'6.26, at 244 
(Cal. 'Cont. Ed. Bar 1968) ("The conservator of the person does not 

", " 'sccount to the court. . • , •• His petition for fees for his services 
may be part of the account of the conservator of the estate or he 
may file a separate petition for fees."). 

CROSS-REFERENCES 

Accounting, compensation for guardian of person, :'§> 2623 
Appealability, of order for compensation, § 2750 
Clerk sets petition for hearing, § 1451 
Definitions,' court, § 1'418 

,_., I'J' ':'. ;1;" 

Petition must he verified, § 1450 

§ 2640. Continuing jurisdiction 'of coiirt" 

Following "necessary;" in the fourth ,line of this section; the 

following was added: ", by the removal or resignation of the guardian or 

conservator, " . 

§ 2641. Death of ward or conservatee; disposition of assets 

The word "reasonable" was added before "expen~es" in the fourth 
J ' 

line of the text of the section. 

§ 2660. ReSignation of guardian or conservator 

TI,is section was revised to read in substance: 

. i. 

2660. A guardian or conservator n~y at,aqy'time file with the 
court a petition tendering the resignation of the gua~dian or 
conservator. , The court may allow such resignation when it appears 
proper, t~;' take effect at such time 'as the c'citirt may fix, and may 
make any order as may be necessary to .deal 'with the ~uardianship or 
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conservatorship during the period prior to the appointment of a new 
guardian or conservator and the settlement of the accounts of the 
resigning guardian or conservator. 

Section 2660, as redrafted, is drawn in part from Section 1125.1 of the 

Probate Code (resignation of trustee). 

§ 2700. Requests for special notice 

This section was revised to read: 

2700. (a) At any time after the issuance of letters of 
guardianship or conservatorship, the ward if over 14 years of age 
or the conservatee, any relative or creditor of the ward or conser­
vatee, or any other inter·ested person, in person or by attorney, 

. may file with the clerk of the court a written request for special 
notice of the filing or commencing of anyone or more or all of the 
following: 

(1) Petitions to direct, authorize, or confirm the sale, 
lease, encumbrance, conveyance, or exchange of property. 

(2) Petitions for transfer of the proceeding to another coun-
ty. 

(3) Inventory and appraisement of the estate, including any 
supplemental inventory and appraisement. 

(4) Accounts of the guardian or conservator. 

(5) Petitipns for the authorization to commence an action for 
the partition o·f property. 

(6) Petitions for allowances of any nature payable from the 
estate of the ward or conservatee. 

(7) Petitions for the investment of funds of the estate or for 
the purchase of real property. 

(8) Petitions for the removal, suspension, or discharge of the 
guardian or conservator. 

(9) Proceedings for the final termination of the guardianship 
or conservatorship proceedings. 

(10) Petitions to direct or allow payment of a debt or claim 
or to fix, direct, or allow payment of attorney's fee. 

(11) Petitions to fix, direct, or allow payment of the compen­
sation or expenses of a guardian or conservator. 

(12) Petitions to direct, approve, or modify payments for the 
support, maintenance, or education of the ward or conservatee or a 
person legally entitled to support, maintenance, or education fro~ 
the ward or conservatee. 

(13) Petitions filed pursuant to Section 2423 (payment of 
surplus income to relatives of conservatee) or Article 9 (commenc­
ing with Section 2580) of Chapter 6 (substituted judgment). 
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(14) Petitions filed pursuant to Section 2359 or Section 2403 
(instruction froUl Dr approval by court). 

(15) PetitiDns filed pursliant to Article 10 (cDmmencing with 
Sest,iDn 2590) of Chapter 6 (independent exercise of powers). 

(16) PetitiDns for the adjudication of the merits .of any claim 
under SectiDn 2407 (determination of ownership Dt prDperty claimed 
Dr held by anDther) or Section 2556 (conveyance to cDmplete con-
tract). ' 

(17) PetitiDns filed pursuant to Article 5 (commencing with 
Section 2500) .of Chapter 6 (campromise .of claims and actians .or 
extension~renewal, .or modifi;;ation of .obligations). 

, (18) Petitians ,tD fix the residence .of the ward Dr tDnservatee 
at a place nat ~ithin this state. 

(19) Petiti'o';s ta remave property to anather jurisdi~tian. 

(b) The request far special notice shall be sa entitled and 
shall set farth the name of the persan and the address to which 
notices shall be sent. If the request is far all .of the matters 
referred'to in subdivision (a), the request ma.y refer generally to 
the pravisians,of this sectian. 

(c) A copy .of the request shall be served an the guardian .or 
canservatar or on the attorney far the guardian or conservator. 

(d) The .original of the request when filed i.'ith'the clerk 
shall be accompanied by a written admissian.or probf.of service. 

Comment. Su1>divisians (a), (c), and (d) of Section 2700 
continue the substance of former Sections 160G and, 1002, with the 
addition of express provision for special notice of the matters 
listed in paragraph (3) and paragraphs (0)-(17) of~l'bd,ivision 
(b). Subdivision (a) in its first climse is b'asecl onformer Sec­
tion 2002, but the balance is derived froul former Section 1600. 
The provision in paragraph (7) of subdivisi.on (a) for special 
noti,ce of petitions for the purchase .of real, property is drawn from 
'th~ third sentence of fonr.er Section )557.1. ' 

Paragraphs (10), (11), and (2) of subdivision (a) are specif­
ic provisions that are included withiJ;l the broad scope of paragraph 
(6) of that subdivision but are included to make clear that special 
notice may be requested of petitiens described in these paragraphs. 
The inclusion of the specific paragraphs does'net limit the bread 
scepe of paragraph (6). 

The first sentence .of subdivisien (b) continues the substance 
of the first sentence offermer ~ectiQn 2003 and supersedes that 
sentence a';d the first clause of the first sentence .of Sectien 
1601. The se~"nd sentence of 'subdivision (b) is new but cDntinues 
existing practice. See i·r. johns tone I!<, G, zjJIgitt, California 
Conservatorships § 2.10, at 31 (Cal. Cont. Ed: Bar 1968). 

If 'I- l'~tition i,s one listed in Sectio;' :2700 and special netice 
of the petition is requested, specialn.otice ~ust be given under 

'this chapter even though the particular prevision under which the 
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petition is filed permits an ex parte petition. See, e.g., Sec­
tions 2456 (court controlled deposit or account), 2463 (authoriza­
tion to commence partition action). 

The ward, if over 14 years of age, or conservatee may request 
special notice under Section 2700, whether or not the court has 
dispensed with notice to the ward or conservatee under Section 
1460. 

Appointment of counsel for ward or conservatee, §§ 1470-1472 
Definitions 

Court, § 1418 
Interested person, ~ 1422 

§ 2702. Petitioner required to give special notice 

The Comment to this section should be revised to read: 

Comment. Section 2702 supersedes the last portion of former 
Section 1601 and all of former Section 2004. Section 2702 contin­
ues the substance of former Section 2004 except that the time for 
giving the notice has been increased froffi 10 to 15 days and the 
provision for shortening the time for the notice is new. 

The provision of former Section 1601 that no notice is re­
quired when the petition is for the sale of perishable or certain 
other property is not continued. Section 2543 provides that the 
manner of sale shall conform to the procedure used for sales by 
administrators and Section 770 permits an adffiinistrator to sell 
perishable property and other personal property which will ·depreci­
ate in value if not disposed of promptly, or which will incur loss 
or expense by being kept, without notice. Accordingly, there is no 
need to continue the provision of former Section 1601 that no 
notice is required in such cases. 

The provision of former Section 1601 which required a copy of 
the petition, application, account, or proceeding to accompany the 
notice has not been continued. No comparable requirement was 
contained in the conservatorship statute. 

§ 2704. Request for, and furnishing of, notice of filing of inventory 
and appraisement 

Language should be added to subdivision (e) to make clear that the 

notice includes any supplemental inventory and appraisement. 

This section should be combined with Section 2700 if possible. 

§ 2750. Appealable orders 

The following revisions were "lade in this section: 

(1) Subdivision (e) ,.,as revised to read: 
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(c) Adjudicating the merits of any claim under Section 2407 
(determining ownership of property claimed or held by another) or 
Section 2556 (conveyance to complete contract). ' 

(2) TIle following was added at the end of subdivision (i): "or a 

person legally entitled to support, maintenance, or education from the 

1flard or conservat ee. II 

(3) The references in subdivision (j) were corrected by substitut­

ing "Sect'ion 2423 (payment of surplus income to relative!>. of conserva­

tee)" for "Section 2613" and "Article 9" for "Article 8'" and adding at 

the end" (substituted judgment)." 

§ 2751. Stay 

The COnimiSsion 'considered Professor Bodenheimer's"article and com­

ments relating to tilis section and decided not ·to change .the section. 

There was Some feeling on the part of the Conmdsston that the views of 
, 

practitioners in the field should be solicited concerning Section 917.7 

of the Code of Civil Procedure and other Commissioners took the view 

t:hat the rule stated in Section 917.7 was a sound rule. The matter will 
; 

be given further considerat.ion when,the child custody study i" consid-, . 
ered. 

§·2806. Order for transfer 

In the second line of the texf,of the section, the word "the" 

before the word "assets" was deleted.' 

§ 2807. i-Ianner oftrallsfer; conditions 

This, section was revised-to read: 

2807. If a transfer is otdered, the court may direct the man­
ner of transfer and impose such terms and conditions as may be 
~ust. " 

.9 2906. Notice 

The first sentence of this section was revised to ,relld: . 
".1 . 

',Upon the filing of a petition for the appointment of'a buardian 
under this part, notice of the time and place of hearing on the 
petition shall be given as provided in Sectiom 1511-. 

§ 2908. Petitions and accounts; notices and hearings 

The third sentence of subdivision (b) of this section was revised 

to read: 
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Not less than 15 days prior to the date fixed for the hearing, 
vIritten notice of the time and place of hearing shall be mailed to 
the e office of the Veterans Administration having jurisdiction 
over the area in which the court is located and to the guardian and 
to any others entitled to notice under subdivision (c) of Section 
1460 or who have requested special notice pursuant to Chapter 9 
(commencing with Section 2700) of Part 4. 

The last sentence of subdivision (b) "as deleted. 

§ 3701. Setting aside personal property of absentee 

The $5,000 amount specified in this section should be increased to 

$20,000 unless the federal statute has a limitation of $5,000. A 

comparable revision will be required in other provisions of the chapter. 

§ 3801. Notice 

Notice should be required to California creditors known to the 

petitioner. 

§ 3802. Certificate of nonresident fiduciary 

The "ords "in such state" "ere added at the end of subdivision (a). 

APPROVED AS SUBliITTED __ _ 

APPROVED AS CORRECTED (for correc-
tions, see i'linutes of next me" ting) 

Date 

Chairman 

Executive Secretary 
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I ~'Committe~ on Probate and Trust Law..,- State Bar of Clllifornia'" 
:;., .'(Analysis dated Auqustll, ,1975).. . 

> ••• 

"·1) CRITERIA'FOR APPOn:lTMmT , ': .~. "" 

. The StateBa:r is not opposed to the··eliminatiop oftheteirm 
"incompetent." However. in doing so, it belieyes consideration must 
be given to ·the effell:t of such elimination on exlstinqCali£ornia '. 
law (e.g. individu'al's capacity tooontra~t,marry, dissolve man'ime, 
vote, . and act as fiduciary]. . 

. 

RESPONSE: AB 1417 eliminates the tei:m "incl:HJlpetent" and' 
substitutes "incapacitated" in order to provide a JI\Ore accurate 
description of persons who arefllnc;tional:ly unabl, to manaqe certain 
aspects of their personal or financial aHa irs without Ilttaching. tite 
stiqma of incompetence. This is to emphaeizethe person"s physical" 
rather than mental, status because "incompetent" is derived from t,&'e 
~tin·term. non compos mentis a psychiatric-medical term. Histori~all 
incompetency, or nlim .. cDlRposmentil.s. has been linlced. and usep. inter!," 
changeably with such terms' as "insanity," "idioCy,". and "lunacy" ip 
statutes and case law. 

, '2) NOTICE TO PROPOSED WAAD!CONSERVA'!EE 

The State Bar has no objection to the principle of adequate 
notice to the ro sed ward conservatee •. However recitation of 
those legal consequences of guardianship conservatorship which are not 
statutoril defined is estionab1e~ Fur the re Ie a1 co s enees 
iii . oul.,b~. ln t e anquaSJe of the code., 

•. , .. 
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RESPONSE: ,,~'h~prFqu,i,re~ tllat ~~"cit~t.ion to ·the propoEled 
ward/conservatee contaUi'a list of the'lega1'COJl'luiquences "which may 
follow" the appointment of a guardian/conservator. The intent of the 
bill is to inform the proposed ward/cohsena\:ee of the possible leg",l 
disabilities of guardianship/conservatorship under current statute and 
case law.' FOr example,' the power of the guardian/conservator to 
determine the ward/conservatee''S place of, residence is clearly spelled 
out in statute (Sections 1500 and 1851 of the California Probate Co~e) • 

All of the potential deprivations listed in AS ~4l7 have been 
established in statute or' case law in California. ':, 

3) ,APPOIN'l'MENT OF LEGAL COUNSEL .l 

The State Bar does not 0 c unsel in 
ardianshi s conservatorshi s such ri ht bein e lained to the 

individual, or the use of the Public Defender in cases of financial 
inability. However, to make appointment of counsel mandatory upon· 
the court investi ator' s determination of the "wishes" of the non­

earin ro osed ward conservatee and in the case of an a earin 
sed war conservatee, absent a."knQWin and ntelli ent"waiveri 

appears unnecessary and costly, and tantamount tOdmandatoq apppint~ 
ment in many cases. 

RESPONSE: AS 1417 does not require mandatory apPointment of 
counsel' In all caSeS';'; The bill provides that if' a proposed ward/, . 
conservatee is hot .physLcally able to, attend the hearing, the court 
,investigator· shall personally interview the proposed ",ard/conservatee 
and determine whether he wish-es to be represented by cOWlsel and" 
if so, whether he has retained counsel, and, if 'tIOt, the name of an 
attorney he wishes to retain. If the propOsed ward/conservatee doe", 
notreque~tto ~ represented: by counsel, no :attorney ia, appointed. 

If 'theproposed'ward/conserVatee is pr"ent, ~t the hearing, 
AS 1417 requires the'ooul:tto appoint counsel !lI11ess the proposed 
ward/conservate'e mlikesa knowing and ,intelligent waiver of coUnsel. 
If: such a waiver is made,' no attorney is, appointed., .' " • ~ 

The State Bar: No reguirementfor appgintment, of, legal CO\Ulse 
should be required 'in €he case of voluntarycons!rvatorships. ' 

RESPONSE: If a guardianship/conservatorship is 'truly "vol~ta 
then the proposed ward/cGmeervatee may waive ,h1$ right to counsel . 
either to the court investigator or in court in person. 

\ : ... -, 
'- .. ,-.:..;. 
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4) PRESENCE OF PROPOSED WARD/CONSERVATEE IN COURT 

. 
" 

" '!'he State Bar questions limitation of avoidance of attending 
the 'hearing to "physical inability" and the mandatory appointment of 
a court investigator in every case of non-appearance. 

RESPONSE: AB 1417 eliminates the current proviSibJifthat a 
proposed ward7conse~atee maybe excused from the hearing if his 
presence in cOurt "would retard or impair the' recOvery of such persc:m 
or would increase his mental debility •••• " This ,provision has been' 
used to excuse persons ,from court if such persons would be emotionally 
or psychologically upset by the proceedings. Because of the fundamenta: 
r.ights which are at stake in the guardianship/c6ns.ervatonhip proce€f~H~ 
the' author believes that ·the proposed ward/consetvatee should be presen' 
if he is physically.able to attend. . 

If the presence of a proposed ward/conservatee is _dically 
inadvisable becauiJe of the potential deleterioUs effect on the 
individual physically (e.g. high blood pressure, heart· ctmaition) , it 
is the in,tent of AB'14l7 that such persons' be excused from attending 
,th~hearihg. A clarifying aMetidtnent. can be added if necessary. ~ 

The author is unwilling to maltea disHnctionbetweeri . 
"voluntarily requested proceedings" and those ,sought by third' parti.s 
because of the possibility that coercion or dec:!eption could be used to 
induce a person to self-petition for guardianship/conservatorship. 

5) ADMISSION OF HEARSAY EVIDENCE 

'!'he State Bar: In uncontested matters, and for that matter 
in contested matters wherf:> no ob ection is raisedt6 tbe"acbaission of 
certain evidence, to the extent the lan!I,1lage of.the bill 1, itinq 
the acbaission of hearsay evidencealters:bl:.restricts exiSting evidence 
rules,' it would appear unduly restrictive and.uhnecessa:ry~ 

, . '. " RESPONSE: AB 1417 provides that "'!'he rules of evidence, shall 
apply. and no hearsay evidence Which is not otherwise admissible by, 
e)tception in a court' of law shall be admitted into evidence'." '1'he pill 
simply. provides that therulea of evidenc"E!, including those relating' 
to hearsay, shallapp1.y in guardianshlp/conservato'rShipproceedinqs~ 
as, they do in any cO\lrt of, law~. If the h!!arsayevidence is'otherwise 
.amiss ible by exception, then such evidence can 1:)41 admitted in 
g'Qardianship/conservatorship proceedings. 

6) RIGHT TO JURY TRIAL 
, 

'!'he S.tate Bar has no object,ion to codification of this rule. 

7) ANNUAL REVIEW 

The State Bar does not ob"ect to aome form of riodic review 
of ardianshi s conservatorahi s. However .. ',cQn&ideration· slWuld·, be 
given to the follQwing: 

a. Makin a distinction between volu 
con~ervators i s an thosere es r 

.. " .. ,:",_.::;,:~ -~~'::1oJ'!''lo.~!~ • 

r ested 
rt e8. 
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b. Requiring only bIennial review after the first 
year in· -orger to coincide with financial accountings •. · 

, 
c. AllowinqreceEtification 

medicd affidayit. 
,.e 

, 
as to need based on § 

, ,. 
( 

, ' 

, ')' ,~ -
.' . RESpoNSE: ·.~e . author dpes not beli~v~ a distincticm should 

be ma4ebetween.volunta1:Y and third-party. 9'llardianships/con~ervator-
ships,' for the reason cited above. . , 

'. ' Limiting re.view to once every two ,y~r8 i-8 not sufficient 
protection to wards/conservatees, parti~larly if tlle guardianship/ 
conservatol(sh ipis ,of the person. 

The intent ofAB 1417 is to change the present system in 
which niedical evidence is often the only evidence submitted to supp\lrt 
a petition,.fpr. guardianshj,p/conservatorahip •. Recertifioation on th~ 
basiB of. JllGclical nefldwould not inform the ,'!'ard/conservate,e. of his 
legal rights. NOl: would it allow him the; oppOrtunity to contest the 
9'llardianship/conservatorshipor provide the court with in,fomat"ion pn 
whether the present guardian/conservator is acting in the best interest 
of, the ward/conservatee . ', 

8) RIGHT ,OFWARD!CON,SERVATEE 'l'OTERMINATE PROCEEDINGS 

the .. 

RESPONSE: Incapacity is not a continuing disability, and a 
person '!'ho has been incapacitated at one poirit in time should not be 
presumed to. be pel'lDanently incapacitated. ,The bllrden Qf proof in· . 
proceedings to tel'lDinate a guardianship!conservatorsllip, like the 
burden of proof in mental health conservatprshipsr should re~t on the 
9'llardian/conservator. 

, 
II. California Bankers Association (Letter dated May 5, 1975) 

1. NOTICE TO PROPOSED WARD/CONSBRvATEE 

The California Bankers Association ob'ects to the r uireme t t 
the sed ward conservate~.,€lontain the fac,ts show inc 
t e necessi for the a' intment of rdian conservator on the -

. rounds that such facts m'iI be embarrass in ta the . ased ward 
COftservatee. 

,"-;" -" ( , . 
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, 
RESPONSE: The author has made an amendment wh ich will transmit 

the specific facts showing the necessity of a quardianship/conservator­
ship to the proposed ward/conservatee in a confidential document Which 
will not become a matter of public record. , 

2) ANNUAL REVIEW' 

The California Bankers Association feels that annual review is 
unnecessary for guardianships/conservatorships of the estate only.' 

." 

RESPONSE: Guardianship/conservatorship of the estate can po~e 
severe restrictions on the ward/conservatee's rights to manage his: 
financial affairs. Furthermore, there is no reason to assume that· 
incapacity to manage one's financial affairs is a permanent disability. 
Annual review will insure that a ward/conservatee will have the . 
opportunity to have his case reviewed by the court to determine 
whether he has regained his capacity to manage his financial.affair~. 

3) TERMINATION OF GUARDIANSBIPS/CONSERVATORSHIPS 

The California Bankers Association would request an amendment 
absolving the guardian or conservator of the estate for failing to ; 
resist such a petition. ' 

The author has made this amendment. 

4) TEMPORARY GUARDIANSHIPS/CONSERVATORSHIPS 

The California Bankers Association oo'ects to the 30-da it. 
on tern ardianshi s conservatorshi s. 

The· author has made an amendment which allows the court for 
good cause to extend the powers of a temporary quardian/conservator 
pending completion of the hearing on the appointment of a general 
quardian/conservator. . 

FL:cwd 


