Note. Changes may be made in March 29, 1877
this tentative agenda. For

meeting information, call

{415) 497-1731) -

Time - Place
April 7 - 7:00 p.m, ~ 10:00 p.m. Howard johnson Motor Lodge
April 8 - 9:00 a.m., ~ 5:00 p.m. 5990 Green Valley Circle
Culver City, CA . 90230
FINAL AGENDA
for meeting of
CALIFORNIA LAW REVISION COMMISSION

Los Angeles _ o . April 7-8, 1977 -
April 7

1. Minutes of March 10-12, 1977, Meeting {enclosed)

2., Administrative Matters
Schedule for Future Meetings (attached)
Report on 1977 Legislative Program Generally

Memorandum 77-19 {to be sent)

3. Study 78.50 - Unlawful Detainer Proceedings (AB 13)
Memorandum 77-20 (sent 3/24/77)

4. Study 39.32 - Wage Garnishment (AB 393)
Memorandum 77-22 (sent 3/25/77)

5. Study 36 - Eminent Domain (Resoclution of Necessity)

Memorandum 77-23 (sent 3/24/77)
Tentative Recommendatlon (attached to Memorandum)}

Note. This item will be
considered at the April
meeting only if time permits

6. Study 77.100 - Nonprofit Corporations

Nonprofit corporation bills

]
Memorandum 77-21 (sent 3/24/77) ]
]

(to be sent) ]

April 8
7. Study 39 - Attachment (General Assignment for Benefit of Creditors)

Memorandum 77-24 {sent 3/24/77)
Recommendation {attached to Memorandum)



- March 2%,1977°

8. Study 39 - Atcachment (Chattel Paper: Negotiable Instruments)

Memorandum 77-25 (to be sent)
A;tachmen; Law With Official Comments (distributed for
previous meetings)
9. Study 3§.250 - Enforcement of Judgments (Homestead Exemption)
Memorandum 77-26 (to be sent)

10. Study 39.200 - Eanforcement of Judgments (Comprehensive Statute)

Memorandum 77-3 (sent If2lf7?}:;
Draft Statute {attached to Memorandum)

Note. We will start with Section 703.310 of the draft statute.
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MINUTES OF MEETING
of
CALIFORNIA LAW REVISION COMMISSION
APRIL 7 AND 8, 1977
Los Angeles

A meeting of the California Law Revislon Commission was held in Los
Angeles on April 7 and 8, 1977.

Present: John M. MclLaurin, Chairman, April 7
Howard R. Williams, Vice Chairman
John J. Balluff
Beatrice P. Lawson
Jean C. Love, April B8
John D. Miller

Absent: George Deukmejlan, Member of Senate
Alister McAllister, Member of Assembly
Thomas E. Stanton, Jr.
Bion M. Gregory, Ex officio

Members of Staff Present:
John H. DeMoully Nathaniel Sterling
Stan G. Ulrich Robert J. Murphy IIIX

Consultants Present:

Thomas M. Dankert, Condemmation Law and Procedure,
April 7

Professor Stefan A. Rienmsenfeld, Creditors' Remedies,
Aprll 7 and 8

The following persons were present as observers on days indicated:

April 7

Ronald P. Denitz, Tishman Realty, Los Angeles
Robert E., Leldigh, California Rural Legal Assistance, Sacramento
Terrence Terauchl, Western Center on Law and Poverty, Sacramento

April 8
Sander T. Boxer, Coskey, Coskey & Boxer, Los Angeles
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April 7 and 8, 1977

ADMINISTRATIVE MATTERS

The Hinqtgstof the March 10-12, 1977, méeting were corrected so
that the last sentence on page 13 (Study 39.250 - Enforcement of Judg-
ments) will read as follows: '

. The church pew exemption should be retained unless the staff findé
from consultation with appropriate church bodies that pews are not
generaliiy owned by church membe¥s+ members in any faith or denomi-
nation.

As thus corrected, the Minutes were approved.

Fuiqre Meetings
' The followlng schedule for future meetings was approved:

May Meeting
May 12 - 7:00 p.m. - 10:00 p.m. Room 6024
May 13 - 9:00 a.mi - 5:00 p.m. State Capitol
May 14 - 9:00 a.m. - 12:00 noon . . Bacramento

June Meeting

June 9 - 7:00 p.m. - 10:00 p;m. Los Angeles
June 10 - 9:00 a,m. - 5:00 p.m.
June 11 - 9:00 a.m. - 12:00 noon -

July Meeting

July 7 = 7:00 p.m. - 10:00 p.m. San Francisco
July 8 -~ 9:30 aum, = 5:00 p.m.
July 9 - 9:060 a.m. - 4:00 p.m

Consultant to Prepare Background Study on Homesteads

See discussion under "Study 39.250 - Enforcement of Judgments
(Homestead Exemption)."

Background Study on Retroactive Application of Exemptions From Exeéu-
tion

It was noted that, at the March 1977 meeting, an article was dis-

cﬁssed which summarized the existing California law on exemptions from

exectuipn as follows:
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A creditor is bound only by an exemption effective at the time
of the extension ¢f credit. Increases in the amounts of the home-
‘stead exemption [for example] have, therefore, no retroactive ap-
plicatiocn. -

A copy of this article 1s attached as Exhibit 2 to Memorandum 77-26
which was considered at the April meeting. See also the discussiqn of
this problem on pages 11-12 of’ “emorandum 77-26. -

The staff proposed that an expert consultant be obtained to prepare
a background study on: _ o

(1) Whether a statute constitutionally could provide that any law
changing an exemption from execution, or any law creating or abolishingr
an exemption, applies to all levies of execution made after the opera-
tive date of the law changing, creating, or abolishing the exemption
even though the extension of crtdit occutred beforg the law changing,
creating, or abolishing the exemption becomes opetative.

{2} Whether the statute reserving the right to change, create, or
abolish exemptions constitutionally could be made applicakle to con~
tracts and obligations entered into prior to the operative date of the
statute. - 7

The view was advanced that the constitutional problems presented by
the statutory provisions outlined :by the staff are not of sufficient
difficulty to require the use of an expert consultant. It was the
opinion of the Coﬁmission that a law student in a few hours -could pre-
pare an adequate background study. Accordingly, the staff proposal that
an expert consultant be obtained to prepare the background study was not

approved.

Letter to Chairman of State Bar Committee on Corporatioms

_The staff suggested that the Chairman of the Commission send a
letter to thé Chairman of the State Bar Committee on Corporations indi-
cating the willingness of the Commission to cooperate with the State Bar
Cormittee and Select Committee staff in preparing a statute based on -
that contained in the Commission's recommendation and expressing the
view that the Commission probably would be in a position to recommend

the jointly prepared statute for enactment by the 1978 Legislature.

-3-
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The Commission decided that the Chairman should send a letter to
the Chalrman of the State Rar Committee on Corporations along the
following lines:

A copy of the Law Revision Commission's Recommendation Relat-
ing to Jonprofit Corporation Law (November 1976) is enclosed and a
copy has been sent to each member of the State Bar Committee on
Corporations. The recommended legislation has been introduced by
the Senate Member of the Commigssion as Senate Bills 623 and 624,
and copies of these billls previously have been sent to you and to
each member of the State Bar Committee.

The Commission would welcome any comments the State Dar Com-
mittee on Corporatioms can offer on the legislation recommended by
the Commission.

Study on Assignment for the Benefit of Creditors

The Commission decided to give some prilority to the preparation of
a recommendation for a statute governing asgsignments for the benefit of
creditors. The statute should deal with practical problems that are
revealed by the experience under the existing California common law as-
signments for the henefit of creditors and should include comnsideration
of statutes that have been enacted in other states. The staff 1s to
make a preliminary review of this area of law with a view to recommend-
ing whether the study should be a staff study or a study prepared by an
expert consultant and to present its recommendations to a future meet-

ing.

Report on 1977 Legislative Program

The Commission noted Memorandum 77-19 which contained a report on

the 1977 legislative program.
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STUDY 36.800 - EMINENT DOMAIN (RESCLUTION OF NECESSITY)

The Commission considered Memorandum 77-23 and the attached staff
draft of a tentative recommendation relating to review of the resolutlon
of necessity by writ of mandate, The Commission directed the staff to
clarify the relation of subdivision (c} of Section 1245.255 (authorizing
rescinding and readoption of the resolution subject to the terms of a
conditional dismissal) to the rest of the section. A4s so clarified, the
tentative recommendation should be distributed for comment. The Commis-
slon will reconsider the policy of the tentative recommendatlon at the

time 1t reviews the comments received.
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STUDY 39.33 - WAGE GARNISHMENT (AP 393)
The Commission considered Memorandum 77-22 and the First Supplement
to Memorandum 77-22 and a -copy of AB 393 as amended in Assembly March
" 21, 1977. The followine decisions were made by the Commission:

Section 723,024
The substance of the following shcould be substituted'for this sec-

tion:

723,024, The employer may deduct two dollars and fifty cents
($2.50) from the amount required to be pald over to the levyine
officer pursuant to Section 723.025 and retain it as a charge for
the emplover's services in complving with the earnines withholding
order. The apgregate of such charpes withheld from the amount re-
guired to be paid over to the levyineg officer pursuant to Section
723,025 shall not exceed two dollars and fifty cents ($2.50) during
any month.

Section ?23.02?
This section may require an amendment to conform to revised Section
723,024,

Section 723.105

‘'The portion of Section 723,105, set out below, was revised as set

out below:

(e) If 2 notice of opposition to the claim of .exemption 1s

- filed with the levyinm officer within the 10-day period, the judg-
ment creditor is entitled to a hearing on the clalm of exemption.
If the judgment creditor desires a hearing on the claim of exemp-
tion, the judgment creditor shall file a notice of motion for am
order determining the claim of exemption with the court within 10
days after the date the levyine officer mailed the notice of claim
of exemption. If the notice of motion is so filed, the hearing on
the motion shall be held not later than +5 20 days from the date
the notice of motion was filed unless continued by the court for
rood cause. TFhe 4udgment orediter shaiit sive not less than
£dve days' "ot less than 10 days prior to the hearing, the judgment
creditor shall give written notice of the hearing to the levying
officer and shall serve em the judgment debtsr a notice of the
hearing and a copy of the notice of eppesitiens opposition on the
judgment debtor and, if the clalm of exemption so requested, on the
attorney for the judgment debtor. Service of the notice of the
hearing and the copy of the notice of opposition to the claim of
exemption em the judgment debter shall be made by first-class maill,
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postage prepaid, on the judgsment debtor semt to the address of the
judgment debtor stated in the claim of exemption, amd and, 1f the
claim of exemption so requested, on the attorney for the judgment
debtor sent to the address of the attorney stated in the claim of
exemption. Service is deemed made when deposited in the mail. The
judgment creditor shall file proof of such service em the judg-
ment debtor of the notiee of the hearing snd the ecopy ef the
netice of eppesitien to the elaim of exemptien- with the court.
After recelving the notice of the hearing and before the date set
for the hearing, the levyinpg officer shall file the claim of exemp-
tion and the notice of opposition to the claim of exemption with
the court,. :

{f) If the levying officer does not receive a notice of oppo-
sition to the claim of exemption within the Ifi-day period after the
date of mailing of the notice of claim of exemption and a notice of
the hearing not later than 10 days after the filling of the notice
of opposition to the claim of exemption, the levying officer shall
serve on the emplover one of the followlng:

(1) A notice that the earnings withholding order has been
terminated 1f all of the judgment debtor's earnings were claimed to
be exempt,

{2) A modified earnings withholding order which reflects the
amount of earnings claimed to be exempt in the claim of exemption
if onlvy a portion of the judement debtor's earnings was claimed to
be exempt.

Sectlon 723.124
Subdivision (d) of Section 723.124 was revised to read as follows:

(d) A listing of a3} the assets of the judgment debtor amd
of the persens listed im subdivisien {a} and the value of such
assets,
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STUDY 39.160 -~ ATTACHMENT (GENERAL ASSIGNMENT FOR BENKEFIT

OF CREDITORS:AHDfBANKRUPTCY)
. 4t . . . R
The Commisslon considered Mémdérandum 77-24 and the attached Recom-

mendation Relating to The Attachment Law--Effect EE'Bankrgptéyf?féceedf

ings, Effect of General Assignments for the Benefit of Creditors and a

letter from Mr. Harold Marsh, Jr., which was distributed at'the'méefing.
The Commission decided to submit. the recommendationm as revised to the
Legislature and was agreeable to Having the recommended lggisiation‘
substituted in the Assembly for the: present text of the Marsh bill
{5.B. 221)1 The Commission also decided to undertake a study of the law
relating to generallasgignyents fo; Fbe_benefit of,preditorg-with a yiew
toward introducing a bill ;nx;hg.near_futu;e. The recommendaticn
considered at thelmeeting shoﬁld be prefaced with a statemegnt that the.
Commission plans to study the entire area of general assignments and
that any provisions relating to the voiding of liens under the Attach-
ment Law will have to be reexamined when the new Bankruptcy Act (H.R. 6)
is enacted.

The recommendation should be revised as follows:

§ 493.010., General assignment for the benefit of creditors defined

The substance of the statement in the Comment, that trecognition of
preexisting preferences in the assignment does not violate the rule that
the asslgonment may not create preferences if it is to have the effect of
velding attachment liens, should be in the statute.

§ 493.030. Termination of llen of temporary protective order or attach-
ment

The limitation of the terminating effect of filing bankruptey peti-
tions to petitions filed in California should be deleted. In order to
prevent situations where creditors with California writs of attachment
lose their liens although creditors with writs of attachment in other
states do not lose thelr liens, a section should be added which provides
that the California lien 1s not terminated by the filing of a petition
in bankruptcy or the making of a general assigmment if there 1s an

attachment lien in another state which is not terminated.

-8-
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§ 493.040. ' Release of attachment
The staff should draft provisibnS'ﬁérmittiﬁg the Immediate release

of attached property upon the posting of a bond in favor of the plain-
tiff in the amount of the attachment lien. The bond would indemnify the
attachment plaintiff agalnst. any losses caused by the termination of the

attachment should the release of the attachment be impropet.

§ 493,050. Reinstatement of lien

The words "as a fraudulent conveyance or for some other reaébnf
should be deleted from paragraph (1) of subdivision (a) providing for
the: reihstatement of a terminated lien where the general assignment is

set aslde.

§ 493,060, Assigneé”subrogated_ggrrights of plaintiff
"'The Comment should contain an example of how the subrogation pro-

vision operafes.
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STUDY 39.160 ~ ATTACHMENT {(LEVY ON CHATTEL PAPER, ACCOUNTS
RECEIVABLE, CHOSES IN ACTIOH, NEGOTIABLE INSTRUMENTS
AND JUDGMENTS)

The Commission considered Memorandum 77-25 and the policy memo-
randum prepared by Professor Stefan A. Riesenfeld, the Commission's
consultant on creditors' remedies, attached thereto. The Commission
also considered a memorandum distributed at the meeting which contained
suggested amendments to implement these basic policies. (See Exhibit 1,
attached to these Minutes.) The Commission approved the policiles
outlined in Memorandum 77-25 pertaining to the recognition of prier
interests of secured parties in certain types of property and other
matters and directed the staff to prepare a tentative recommendation

based on the draft amendments prepared by Professor Riesenfeld.

-10-
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STUDY 39,160 - EXHIBIT t Minutes
April 7 and 8, 1977

Suggested Amendments
of California Code of Civil Procedure, $% 488.330,
488,380, 488,400, 48B.500 and 488.540 and
Suggested Insertion of a new Section 488.430.5

to implement prior mwemo

Stefan A. Riesenfeld
(consultant)

Add new subsection (&) to § 488,330

{e) Where goods are in possession of a bailee which are subject to a
perfected security interest of another person whose security
interest is perfected by Issuance of a non-negotiable document
in the name of the secured party, by the ballee's receipt of
notification of the secured party's interest or by filing as
to the goods, the defendant's interest in the collateral shall
be attached by serving upon the secured party a copy of the writ
and the notice of attachment. Thereafter the levying officer

shall comply with subsection (c) of this section.

Comment. This provision codifies the rule of Crow v. Yosemite
Creek Co., 149 Cal. App. 2d 188, 308 P.2d 421 (1957), taking
account of Calif., Comm. Code, § 9-304(b).

Add two sentences to § 483.380(c)

If the chattel paper results from s lease of tangible personal
property, the lessee upon termination of the lease, whether because
of the expiration of the term or because of default, shall deliver
the leased property to the sheriff except Iin the case where the
property censtitutes inventotry of the attachment defendant and the
plaintiff has levied upon the inventory pursuant to § 488.360(c).

In that case the leased property shall be returned to the attachment

defendant.
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Comment . This.section implements § 488.500(a), as amended, which
extends the lien resulting from a levy upon chattel paper to the .
lessor's property interests in the leased chattéls. If no para-
mount inﬁerest of a secured party, as recognized in § 48B.430.5
as newly inserted, 1s involved the goods should be delivered to
the sheriff. An exception 1s provided for the case where the
leased goods are inventory of the lessor and the creditor of fhe
leBsor hgs levied on the inventﬁry'pursuant to § &83.366(c). In
that case the leased and returned chattels can be leased out again -
and the iien on the goods shifts to the chattel paper resulting
from that lease, Cal; Comm, Code § 4~306(1). Although ﬁal. Cozm .
Code § 9-306(5) applieé only to therreturn of gold goods, the.

rule relating to the return of leased goods is not inconsistent.

Ingert new section 488.430.5:

488.430.5 Priority of persons holding a perfected security interest

in attached collateral and choses in action

{a} Notwithstanding any provision in Sections 488.370 [acéounts recetvable)
488.380 (chattel paper), 488.390 (deposit accounts), 488.400 (negotiable
instruments), 488.420 {(judgments), the defendant's rights in accounts

receivable, choses in action, deposit accounts and judgments that are

subject to a perfected security interest of ancther'p&rty and the defend~
ants rights in chattei'paper and negotiable instruments that are subject to

a gecurity interest of another person that is perfected-by posaegsion of
these writings shall be attached by serving the secured party with a

copy of the writ and the notice of asttachment.
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(b Promptly after the levy and in no event more than ﬂS days after levy,

the levying officer ghall serve the defendant with a copy of the writ and

the notice of attachment.

_(c] Unlese the secured party haa left the lihetty to collect paymente

due on the accounte receivable or chettel paper o
or to accept or enforce the return of gooda under ealee resulting in
accounts receivable or under sales or 1eases resulting 1in the chattel

paper, the eecureﬂ party shail remain entitled to collect a11 paymente

' due frun the account debtor or obligore on such aceounte receivable,

4chosee iu action, chattel paper, depoeit accounts, negotiable instrumenta-

and-judgmente and to enforce or accept the return~of tengible peraonal

'Aproperty 8o sold or 1eaeed. The attachiﬂg creditot ahall be entitled to

all paymente and proceedo of the collateral remaining in the hands of

the secured party after the satiefaction of the eecuted party B security

_interest..

(d) In ceees where the defeodant haa the
1iherty to collect amounts due on the coliaterai or to enforce or accept'
the return of tangible pereonal property sold or leaoed uoder sales or

leases resulting in the attsched accounts receivable or chattel peper.

. The lpvyinp officer ehall serve the account debtor or

ohligers obligated on the attached accounta receiveble ot chattel paper
with a copy of the writ end notice of attachment and with the deman& to
make payment of all amounts due to the levying officer and to deliver -
to the nfficer all retarnable tangible personal property, except vhere

such property upon it's return would constitute inventory.and the

creditor has sttached the inventory pﬁrsuant to § 488.360(c).
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Bomment" This section implemants Calif. Counerctal Code § 9-311

:.and providea fnr the method of levy of the defenﬁant s tights in

1atereat‘ If R

collateral when it is subject to a- perfected seuurity
the seeurity interest is nnt perfected the rights af the Secutad patty
'-fate suburdinate tn-the attaching creditat s lieﬁ, Cal comm. Gode,:

~'§ 9—301{1)(b) The sectinn cadifies the tulea applied 1n such<cases as

tﬁxe v. Commeruial Credit Curp., 227 C A Zﬂ Zlﬁ,A

" Crow . Yoaemite Greek Co.. 1&9 c A 2d 133 3ﬂ8 p,zdfa

Deering v. RichardsunJKimball Co., 109 Cale ?3; at Eﬁ, 41 Phc. ﬂﬂl (1895),

Dubods v, Spinks, 11& Cal 289, at 29& ﬁﬁ*?ac 953(13?5) puiasegur v.

Yarbtough. 29 c 2d 409 115 P zd 330 {195&} Rdbinson_m_fTevia, 38 Cal. '

‘__611 (1869} Accnrding to the priﬁciplea af theaﬂ asgsrg sﬁcnred party'

 hav1ng a perfecte& saturity interest-in'coliatetal whith invalvea the

1ndebtednesa uf an account debtor is entitied to the_diapuhition of the_‘_-

_collatatai. including the naliectinn of payuentsﬁ”ue thetean uithaut

interferenne'awing td a aubaegaent levy en the piadgo:‘afintetest. A

: qualificatiun of this rule seems to be approyriata whete s) the aecurity

;"1ntetest of the secured patty is han-pussessary, i.; vhera the per-'

fegtiun is by filing rathar than posaession or b);ﬂhere the secured

party has 1eft the nnllection to. the_deb er-purauant»tanﬁhmhercial Gnde,:."

¥ 9~205 by virtue uf a su~ca11ed inéirect cnllectia' nrrhasehent. aee'

1‘U C. C § 9 3&5 Official Comment, foieial Gumment_ﬂb. 1. Such arranng

ments are made 1n cases uf accoun
S aeema proper to extend the a”‘
the salea or 1eaaes cf which have tesulted ia tha attached accounts

_'receivable or chattel paper.. 5ince the 1evg ‘on’ the chattel paper

7 extends the attachment lien to the lassar 3 property 1ntetest in the

33?Ca""aptr. 553 (1964),

refniv'bie.ot‘chatt 1 paper financing.

tu the teturn of goods

v

Mo

N
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leased goods and to the aecurity intereat of the aeller in gaods sold,
the attaching cteditor ahnuld be- entitled to a return {whether voluntary
or involuntary) of such goods to the sheriff but qalyfif the secured
party has not parampunt rights tu pnssession. |

Any excess of payments made to the aecured partf and any excess from
the pledgee 8 aale'of the goods returned tqrthersecured patty_must be
turned over to the sheriff-tn'be hei& unaer the &ttacﬁmént;.

The rules codified in ‘the aection assure that securad partias are
not deprivad of their paramount right tu freely enfatce their aecurity -

interasta and that the accuunt debtors or ubligora obligatad on the

' collateral are not exposed to a splitting of nauaes of action.

if the secured party has 1eft 4 negotiable documentuor chattel paper
in the pussesaion of the attachmant defendant or. haa left the attachment
defendant with the liberty of cnllectian of chattel paper pr accounts
reeeivable, the levying offieet shnuld seize the document or chattel
paper, exercise the puwera of the attachment defendant for the benefit
of the persons ultimately entitled theretn and the secured party should
asaert-priqr gntitlement by meanq pf a third party ciaim.

It éhqﬁld Ee,nﬁted ﬁhat these rules aﬁply qnlj t6 éeparate'1evies

on accounts receivable and chattel baper and that in. the case of an

on-going businesa the attaching creditor may- be sntisfied with a levy on

‘the inventory and the proceeda therefrum pursuant to § 488 360(c) Even
where the credi;or has levied on chattel paper and 1nventory putsuant

to § 488,360(c) returned goods should remain invenﬁory;
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Amend Set:‘t‘i'.onVQBB.fLGD, |

Sy.stfikiﬁg the wnrdq ?bf ﬁﬁcﬁment"rin subaec;ion.(cj;

Cumﬁent. In the case-nf a négotia&le-dbtument noiﬁotice'of tﬁé levy
to the issuer of the negotinble document 1a necessary ‘or advisahle,
siace the baiiee cannut deliver the gnoda to anynne not in possession
of the document. |

Amend Section 488.500:

Add in. Section 488. 500(&) , The attachmant Iien on chattel paper shall

extend ko the 1nterest of the - leasor in tangible personal property the

lease of which has resultad in the chattel paper.

Camment. It seens to be settled that a perfected security interest

in chattel paper gives ‘the secu;ed psrty,a;perfgcteé 1ntere5t in the

gunds sold 1f that security interest 1s perfected by filing, In re

Western Leasing, Inc., 1? U c.C. Rep. 1369 {D Dre., Bankruptcy Judge,
19?5) There 1s cunflict, hawever, whether a secutity 1ntereat in
chattel paper which is perfected by puasession reaults in a perfected
sacurity interest in the lessor 8 pruperty 1nterest in the 1eaaed goods,
ainca the lessdr B intereat 18 no security 1ntereat in need of per-
fection, aee Comment, B4 Y&le L J 1722 {19?5} Thia section clarifiea'
that an attachment lien ofi chattel paper extenda to the property in-
terest 1n the lessor during the life uf the lease and after its

termination and 1apsea only upon authorized delivery to the lessor

' instegd qf the levying ufficer.
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Amend Section 488.540.
Add in Section 488.540
Addrat'the end of-firétrséntence'aftetrthe ﬁb:& officer:
unléaé éhe ﬂtfﬂched ﬁfoﬁerty 1s-suﬁject tﬁfa‘perfaéte&
- security interest which entitlea the secured patty to such

payments pursuant ta Section 483 h30 Sn

) Eomnsnt. The "uuless clause is added tn render Sacticn #88 5&0 :

consistent with Section &88 &30 5. -

Amend Settien dBB SOG(e} by changing "Sectinn" to "Eectiona ;ﬁd
by adding “and 488, 430.5" after. “438 380{a){1]" and after

. "488, ﬁﬂﬂ{a)(l} "

Add new subsection {1) to Section 488. 500 readingg L |
The 1ien of attachment 1evied on the defendant '8 intetest in a

judgment, depusit account, chose in. actibn, nr account receivahle

subject to a perfected security interest pursuant to Sactiou

488, 433 S(a) hecomes effective on the date of service on the secured ‘

party. -

Renumber Section 488f500(i) as 4§B.50ﬁ{j}1
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STUDY 39.200 - ENFORCEMENT OF JUDGMENTS
{COMPREHENSIVE STATUTE)

The Commilssion. continued its consideration of Memorﬁndum 17-3 and
the attached staff draft of the Enforcement of Judgments Law. Articles
3 and 4 of.Chaptér 3 of the draft statute were tentatively approved sub-
ject to the following decisiens: R

CHAPTER 3. EXECUTION

Article 3. Method of Levy
§§ 703.310-703.320. Method of levy
Thééé éections will be revised in view of the decision that the

Enforcement of Judgments Law should be self-sufficlent and not incor-

porate the Attachment Law.

§ 703.330. Manner of taking custody; keeper for farm or business

This section should be revised to conform to the substance of the

keeper provisions in the Recommendation Relating to Use of Keepers Pur-

suant to Writs of Execution (A.B. 1007) which contemplates a mandatory

two~day keeper (unless the judgment debtor does not consent).

§ 703.340. Levy on deposit account; contents of safe deposit box, not
exclugively in name of judgment debtor

Subdivision (i), which provides that a purported levy that does not
comply with; this section shall be disregarded, should be revised in
light of the decision at the March meeting to provide 1in Section ?03.259
for a narrowly-drawn interrogatory to the garnishee designed to elicitl
whether the garnishee has any property of the debtor or owes a debt to.
the debtor regardless of the defects in the procedure through which the

creditor attempted to reach the property.

Article 4. Sale

§ 703,.510. Sale of property levied upon
1f feasible, this section should be revised to provide for the

outright sale of negotiable instruments with a ready market and require

collection of consumer paper.

-11~
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§ 703.520. HNotice of sale

Persons holding interests of record in real property_should be
given:notice of ‘an execution sale of'the property. The.last sentence of
subdivision (g) concerning the costs of additional advertising for sale
should be deleted, The Comment should make clear that reasonable costs
of advertising are collectible under the general provisions pertaining
to costs. The Comment should note that the judgment debtor may also

advertise if he so desiree,

§ 703.530. Sale without notice; defacing notice; 1iability
Subdivision (b), providing for a $500 forfeiture for defacing a

notice of sale, should be deleted.

§ 703.540. Time and place of sale
This séction ghould be redrafted to make clear which aspects of the

time, place, and manner of sale are subject to judicial control. Sub-
ject to ultimate judicial control, the levying officer should follow
reasongble requests of the judgment debtor-as to':the order and groups in
which property is sold. Such requests should be followed if it is
likely that the requested wmanner of sale will yield no less than a dif-~
ferent manner of sale is likely to yield,, : -

§ 703.560. Canh_gayment;rexception

In subdivision (a), the words cash equivalent should be replaced

by ' certified check or cashier's check" to codify existing practice.

§_7D3.590. Nonpayment of bid; rejection of subsequent bids

_ - The levying officer should have discretion to reject all subsequent
bids of a defaulting bidder. Accordingly, the words “'on the resale of
such property" should be deleted at the end of this section.

§ 703.610. Certificate of sale of personal property

In this section or elsewhere, a provision should be added which
prnvides for the endorsement of negotiable instruments by the levying
officer rather than issuance of a certificate of sale of such instru-

ments,

-]2—
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§ 703.640. Disposition of proceeds of sale

This provision should be redrafted to properly deal with the pri-
orities of prior lienholders. Professor Stefan A. Riesenfeld, the
Commission's consultant on creditors' remedies, agreed to provide the

staff with a redrafted provision.

~13-
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STUDY 3%.250 - ENFORCEMENT OF JUDGMENTS (HOMESTEAD EXEMPTION)

The Commission considered Memorandum 77-26 which presented several
policy questions concerning the homestead exemption. The Commission
tentatlvely decided to seek the repeal of the declared homestead pro-
vigslong in the Civil Code and the revision of the claimed homestead pro-
visions in the Code of Civil Procedure. The Commission decided that a
consultant should be retained to study the judgment debtor's homestead
exemption, the probate homestead, and the marital dissolution homestead.
The consultant's study would involve an examination of the relatlonship
between these bodies of law, a resolution of any problems that might
arlse from the repeal of the declared homestead provisiona, and a coddi-
fication of any desirable rules arising from case law. The consultant
might also determine that existing law concerning the elaimed homestead
exemption should be amended to deal with sgpecific problems on an interim
basis until a comprehensive recommendation relating to homestead laws
can be prepared. The staff should propose a consultant at the next

meeting.

. VA
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STUDY 78.30 — UNLAWFUL DETAIWER PROCEFDINGS (AR 13)

The Commission considered “emorandum 77-20 and a copy of Assembly
Ri11 13 as amended in Senate “arch 29, 1977 {which was handed out at the
meeting and is attached to these “inutes as Exhibit 1). The bill as
amended 1s the same as the text of the bill as set out in Memorandum 77~
20. |

‘The substance of the following amendments to Assembly Bill 13 (as

set ‘out in Fxhibit 1 attached) was approved

AMENDMENTS TN ASSEMBL? RILL 13 AS AMENDED I SENATE
MARCH 29, 1977
AMENDMENT 1.

On page 2 of the printed bill as amended in Semate March 29,
1377, strike out lines 10 to 13, inclusive, and on pape 3, strike
out line 1, and insert:

{b) Unless the lessor amends- the complaint as provided 1In
paracraph (1)} of subdivision {a) of Section 1952.3 to state a claim
for damages not recoverable in the unlawful. detainer proceeding,

~the bringing of an action under the provisions of Chapter 4 (com-
mencing-with-Section 1159) 'of Title 3 of Part 3 of the Code of
Civil Procedure does not affect the lessor's’

AMENDMENT 2
Dn page 3, line 17, strike_out"ssrrenderédf and insert:
: delivered ' ' o
AMENDMENT 3
fn page 3, line 25, strike out pleaded and
ANENDNEHT‘A
on paﬂe 3, line 28, after'"procedure ingert-
so that possesqion of the property 1s no longer in iSSue aad
AMENDMENT 5° -
O page 3 11ne 37, strlke out . ‘eiviug up and Insért*
deliver1ng R -
METDMENT £
n page 3, line 38, strike out ' property,  and insert-’

property to the lessor,

<15~
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, AMENDMENT 7
On page &4, line 3, strike out “'surrender and insert:

delivery

AMENDMENT 8
On pare 4, strike out lines ¢ to 12, inclusive, and insert-

{c} The case shall proceed as an unlawful detainer proceeding
if the defendant’'s default (1) has been entered on the unlawful
detainer complaint and (2} has not heen opened by an amendment of
the complaint or otherwise set aside.

The substance of the following revised report prepared for the
Scnate Judiciary Committee containing a Comment to Section 19532 and

revised Comment to Section 1952.3 was approved:

"FPORT OF SENATE COMMITTEE N JUDICIARY
N ASSEMBLY BRILL 13

In order to indicate more fﬁll? its intent with reéspect to
- Assembly Rill 13, the Senate Committee on Judiciary makes the
following report. '

Assembly Bill 13 was introduced to effectuate the Tecommen-
dation of the California Law Revision Commission Relating to
Damages In Actlon for Breach of Lease, 13 Cal. L. Revision Comm'n
Reports'Tg?Q {1976). The following new comment and revised Law
Revision Commission comment reflect the Intent of the Senate
Committee on Judiciary in approving Assembly Bill 13.

Code of Civil Procedure ® 1252 (amended)

Comment. Subdivision (h) of Section 1952 is revised to make
clear that the bringing of an unlawful detalner proceeding does not
affect the lessor's right to bring a separate action for relief
under Sectlons 1951.2, 1951.5, and 1951.8 unless the unlawful
detainer proceeding has become an ordinary civil action and the
lesser has amended the complaint to state a claim for damages not
recoverable in the unlawful detainer proceeding. The lessor may,
of course, elect not to so amend the complaint and instead to
rrosecute the unlawful detainer proceeding to judement and to bring
a separate action for relief under Sections 1951.2, 1951.5, and
1951.8 if the lessor has a cause of action for such relief.
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" Code of Civil Procedure 7 1952.3 (added)

Comment . Sectilon 1952.3 relates to an unlawful detainer
Droceedlnp that has become an ordlnary civil action.

‘ The Drov1si0n of subdiv1sion (a} that delivery of possession
of phe property to the lessor converts an unlawful detainer pro-
peeﬂinp into an ordinary civil: action codifies prilor case law. TIf
the. lessee gives up possession of the property after commencement
.of an unlawful detalner proceeding, ' the action thus becomes an
ordinarv one for. damages. . Union 011 Co. v. Chandler, -4 Cal.
App.3d 716, 722, B4 Cal. “ptrl;?56; 760 .(1970). This is true where
nossession 1s given up "before the trial of the unlawful detainer
action. Green v, Superior Court, 10 Cal.3d 616, 633 n.i8, 517
P.2d 1168, 1179 n. lﬂ 111 Cal., Rptr. 704, 715 n.l18 (1974). Accord,
"Erbe Corp. wv. W. & H. Realty ‘Co., 255 Cal, App.2d 773 778, 63 Cal.
. Rptr. 4562, 465 (]967) “Turem v. Texaco, Ine., 236 Cal. App.2d 758,
763, 46 Cal. Zptr. 389, 392 (1965)., In this situation, the rules
degsipgned to preserve the summary naturé of the proceeding are no
* lonfer applicable. See, e.g., Cohen v. Superior Court, 248 Cal.
~#Anp.2d 551, 553- 554, 56 Cal, Rntr. 813, 815-816 (1967) (no trial
- nrecedence when Dossession not in 1ssue) Heller v. Wellidaz, N
“Cal. App.2d 6R9, €96-697, 141 P.2d 447, 451-452 (1943) (cross-
complaint allowable after surrender) The limitation of Section
1952.3 to unlawful detainer proceedings 1s not intended to preclude
“application of rules stated in the sectlon in forcible entry or
”forcihle detainer cases.

... Paragraph (1) of subdivision (a) makes .clear that, when the
B Statutorv conditions for the application of Section 1951.2 are met,
the damages authorized by that section are among the remedies

' aveilahle to the lessor when an unlawful detainer proceeding has
heen .converted to.an ordinary civil actien. The paragraph serves,
. among other purposes, the salutary purpose of avoiding multiplicity
of actions. The statutory conditions for the application of Sec-
tion 1951.2 are that there be a lease, breach of lease:by the
lessee, and either abandonment by the lessee before the end of the
- term or termination by the lessor of the lessee's right to posses-
sion. See Civil Code ® 1951.2(a). The lessor is not required to
:seek gsuch demages in the unlawful detalmer proceceding which has
been thus converted but may elect to recover them ip a separate
.action. See Civil Codé 4 1952(h). '

If damages for loss of rent accruing after judgement are sought
by the lessor pursuant to parapraph (3) of subdivision (a) of
Section 1951.2, the additional counditions of subdivision (e) of
that section must be met. And, if the lessor -seeks such damages or

-17-
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any other damages not recoverable in the unlawful detainer proceed-
ing, the last portion of  paragraph (1) of subdivision (a) of
Section 1952.3 requires the lessor to amend the complaint so that
possession of the property is no longer in issue and to state a
claim for such damages. If the case is at issue, the lessor's
application for leave to amend is addressed to the discretion of
.the court. See Code Civ. Proc. % 473, The court 1is puided by a
“policy of great liberality in permittineg amendments at any stase
of the proceading . . . . 3 F. 9itkin, California Procedure,
Pleading ¢ 1040, at 2618 {(2d ed. 1971}, Tf the lessor makes the
election so to amend the complaint, the lessor loses the right to
kring a separate adction for velief under Sectlons 1951.2, 1951.5,
and 1951.8. See Section 1952{%h)},

When the défendant has delivered possession of the property to
the lessor, the defendant is no longer subject to the restrictive
rules of unlawful detainer pleading and may cross-complain, whether
or net the lessor has amended. the complaint. See subdivision
(a)(2y, ™ere delivery of noussession does not, however, extend the
defendant's time to plead since such time is necessarily determined
by the form of the complaint. Thus, as subdivision (b) makes
clear, the defendant's response must be filed within the time
provided for unlawful detainer proceedings-——see Code Civ. Proc.
©§ 1167, 1167.3 (five days)--unless the lessor amends the complaint
so that possession is no longer in issue in the case. See subdivi-
sion {(a)(l). TIf the complaint is so amended, the defendant has a
right to answer within 30 days after service thereof or within
sich time as the court may ailow. Code Civ. Proc. §8 471.5, 586.

The defendant is not obliged to 'sllege in a cross-complaint
my related cause of action’ (Code Civ, Proc. § 426.30) unless
after delivering possession to the lessor the defendant files a
crass—complaint, or files an answer or an amended answer, in re-
sponse to the amended complaint. See subdivision {(a)(2). This
limitation of the application of the comrulsoty cross-complaint
statute will protect the defendant apainst inadvertent loss of a
related cause of action. o '

Mnce the defendant’s default has been entered on the unlawful
detainer complaint, whether before or after possession of the
property has been delivered to the lessor, the case will theveafter
remain an unlawful detainer proceeding unless the default is set
aside or the lessor arends the complaint to open the default. See
subdivision (¢}, If the defendant moves to have the defaultr set
aside, the motion is addressed to the discretion of the court.

See Code Civ. Proc. 7 473- ™. Moskovitz, P. VYonipsbere & D. Finkel-
stein, -California Eviction Defense Manual § 7.7, at 53 (1971). 1If
the lessor amends the complaint in some substantial way, the de-
fault may be waived. The amended complaint is said te open the
default. See 4 B, Mitkin California Procedure, Proceedings Without
Trial # 147, at 2809 {2d ed. 1971},

~-18-
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Subdivision {d) makes clear that Section 1952.3 has no effect
on existing law with respect teo unlawful detainer proceedings wher=
possession remains in issue. 1In such proceedings, there are a
numher of affirmative defenses the defendant is permitted to raise.
See, e.g., Green v. Superior Court, 10 Cal.3d &16, 517 P.2d 1168,
111 Cal. Rptr. 704 (1974): Abstract Investment Co. v. Hutchinson,
204 Cal, App.2d 242, 22 ©al. otr. 209 (1962).

APPROVED

Date

Chairman

Fxecutive Secretary
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‘_ASSP,MBLY BILL

i .,_i,ﬂ e o S e e a2 e i

- Introduced by Assemblymiun MeAfister | .

i.
0 December 7, 197671 oL
o : Ll'.(,‘lSLx\'l’iVE Q(’IUWL'S DIGF‘iT

AH 13 us 'amendcd MeAlister " sh
7. Existing'case law provides thatif the temm; givesup posws o
" .sion of real property after eommencement.of ap unfawful
. detainer’ proceedmg, the action becomes'an .ﬂrdtm“ry cml '
- action for damages. . R
~This ‘bill eodﬁes wou!d codr{y thc abmre cabe. law where_'~ DR
 possession of the property has been surrendaredm the i@smr o
. before trial.. - R T
.- This bill aisespeeiﬁes pmufd spec:fv that among the rt-me--'; I
. dies available loa lessor wheri an unlawhd detainer proceed-.
- ing has been converted to an ordinary civil action dre-the, .
¢ damages authorized by-statute if (1) a'lessée bieaches the -
. lease and abandons the property before the end of the term
or if (2) his. right to-possession s términated: by the Jessor
“because of a bredch, This bill permits the recovery of damages
- for the amacuit by which unpaid rent for the balance of the -
" term after the tipae of award' exceeds the amoiint of such.
" rental loss that the lesses proves could ke reasan.lbly ay mdud‘_ i
“only if the lessor first ainends his.complaing, - L
Th:.s bxl[ also speelﬁes wou!d apebif}f that the defvnrhrat in
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. provided in Section 1952.3, docs not affect the ossor's

right to bring u sepurate action for relicf under Sections -~

“1951.2, 19515, and 19558, but no damages shall be

recovered in the subsequent action for any detriment for

which a claim for damages was made mul d(,tc-rrmned on o
_ lhe merits in the previous action.

(c} After the lessot obtains pm\%ss;fiﬁ nf the pru;wrh i

under a judgment pursuant to Section 1174 of the Code’ |
“of Civil Procedure, he is no longer entitled to the remedy
" provided under Section 1951.4 unless the lessce obtains -

relief under Section 1179 of the Code of Civil Procedure.:
- SEC. 2. Snctfon 1352 31is 3dded ta tbe (wa ( nde lo

read: :
- 1932.3 (a) Fxcept as prowded i .subd:wuomr (b) .md

- (c), if the lessor hrings an unlawful deturner prmﬂmg,
- and possession: of the property is no:longer. it issie
- because possession of the property has been surrendered

‘to the lessor before trial or, if there.is na trial, before
Judgment is entered, Ule case becomasan ardgmuy ervil

action in. which:

(1) The lessor méjf abtmn any. relfef m whxch he is

entitled, including, where applicable, relief, autharized
by Section 1951.2; but, if the. lessor.secks, to reover
" damages described in pdragraph (3) of subdivision (a) of -

" Section 19512 or any other. damages fict pleadod- and
- recoverable ‘in the unlawful detainer. proceeding, the .
Jessor shall first amend the comp]m‘nt-“ ursyant to Section.

“472 or 473 of the Code of Civif Procedi '

for such damages and shall serve i copy. o{ the amended

_comiplaint on the defendant it the same.msnner. Ay a copy

of 3 summons and original complaint is served,
(2} The deferidant may, by appropriate plwdmgc or

,amendments to pleadings, seek any: affirmagtive reliel]
and assert all defenyes, to which he is entitled, whether
“oF not_the lessor has amended. the  complaint;: but
subdivision” (1) of Section 42630 of the Code of . Civil
_Pmcedurt’ does. not sppfy unless, - after. gving - up

possession .ol the _property; #:e defendant - (1) files o

- cross-eomplaint or (ii} files.an answer of an. wmended

answer i rpspanse to an. amended camp;'mnf f” lod

- T



N

Minu-ter, A -~
April T nd B, 1977 ) :

AB13 | atm  

purs'u ant to p,mtgmph o).

(b} The defendant’s time to respond to a. r‘ampf um‘ !or
, rmfawfuf detainer is not affocted By the
possession” of the property to- the
- c-omplmnt is amﬂndr'd a5 proy :rfed m T

respnnd to hﬁe dmendad z’omp;'m‘nr as m .

. (c') !f tﬁe de!é-ndmtsdefdn!r has been entﬁrpd on tfm R
un!awfi!! detiainer mmpfamt and such -defauglt his noé -~
11 _been sef aside. the case sha!! pmceed inkbiwfil
12 detainer pracm:fﬁh Aol R

- 18 | (d} Nothing.in this: sectmn zt?‘?'ects ti;e
14 maybe fled, relief that niay be sought,
_15_;',._maybemledinan m!aw!‘u!dewner T
16" has not_becorie an. orrﬁrna;:y c‘:tﬂ JMOH . pfOVfdf’d m o
17 subdmkrwr(a) iarend- ' oLl

B0 B o 10 -

.'e@ seeueu m m-_ m ehhe Code: ef@wﬁ;_ 3 j;:‘ |
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