Aoril 22 - 7:2C pam. - 10000 p.om. Stave Ear Zuildiag
April 23 - £:200 a.;m. - 5:U0 p.m. ' E01 MeAlllstear Street
April 2% - 5:00 a.m. - 12:00 noon- Sen Francisce 74102
FINAL AGENDA |
for meeting of
CALIFORNIA LAY REVISION COMMISSION
San Francisco | _ _ April 22.-24%, 1976
April 22 | | |
1. Minutes of febfuary"EG—EE’il9T65 Mbeting (3ént h/2/76}
. Minutes of uarch; 11-13, 1976 Meeting fsent lr/S/TS)
2. Administrative mttera | |
3. 1976 Legislatm Emgram-
Status of Legislative Progmm _
Oral Report at Meeting
Discussion ot varicus I.egislative Prepcsals

Memomn.dum Té=b2 {ta 'be sent)
L. study 78. 50 = Landlora-TEant Relations (UnlEqul Detalner Proceedinga)

Memorandum 76«34 (sent h}a/-rﬁ}

- Tentative Remnd&tion Qattached to uemorandum)

5. Study 39« 100 - Sisﬁer*State_JH&gmenta .

" Memorandim 76-35 (sent b/2/76)
- Tentative Recommendation (attached to Memorandum)

april gg and 2k -

6.

Study ?‘? @chproﬂt Corporations

New Gemeral Corpoxation Law (Chapter 682}( sent to you for January meeting)
(Please bring to April meeting)

Binder c:antaining Provisions of New chprofl, Corporation Iaw genclosad"
{Please bring to April meeting)

Study 77.15C - Records and Reports

Memorandum 76-36 (sent 4/2/76)

“l-



FOE LT dn o=l Ly
T TELLTU - Bapvics of Pooo=as
Jemprandwm T5-38 (sent 4/2/76;
study V7.200 - Additlonal Cocrnforming Revislons

demorancum 7H=43 (enclosed}
Ttudy 77-60 ~ Bharenolders’ Meétings and Corserts
MEmor&Hdum 76-wl (sent h/q/?o)

Study rT.ISGu Iuvo;untaL D;ssoluthn
Study 77.1%0 - Voluntary Dissolution. .

Vemorandum 76-28 (sent 3/4/76)
3tudy 77 .'zgc_‘ -General 'Pfov_isidﬁé Rele‘_at_mg ca Dissoluticn
| MEmoféﬁdﬁm'%ﬁbéé {seﬁ% W/2/76 )
3tudy T7. 100 - qale of ﬂssets |
Memorandum T6—b0 (sent L/S/Té)
Study T7. 110 - Mbreer and ”onsolidaticn
MEmnrandum 76;h6 (enciased} E
Jtudy 77.140 - Eankruptcy Reorgdnlzatlonq and Arrangements
Memora-ndum 76—- 33 (sent 4/2/?6 }.- |

Review of proviéiﬁné'inéluded ih binder coantaining Provisions af
rew Nonprofit Corporation Law {enclcsed)

Study 77 ?.Ndﬁpfbfit_qupofatibnS'(Generally)

MEmorandum_fSth-(ancldéed)



MINUTES OF MEETING
of
CALIFCRNLA TAW EEVISION COMMISSION

APRIL 22, 23, AND 24, 1976

San Francisco

A meeting of the California Law Revisien Commission was held in San Francisco
on April 22, 23, and 24, 1976.

Present: John N. Mclaurin, Chairman
Howzard R. Williams, Vice Chairman
John D. Miller
Thomas B. Stanton, Jr., Thursday and Saturday

Absent: Robert 5. Stevens, Member of Senste
Alister McAlister, Member of Assembly
John J. Bailuff
Marc Sandstrem
Geerge H. Murphy, ex officio

Members of Staff Tresent:

John H. DeMoully Nathaniel Sterling
Stan G. Ulrich Robert J. Murphy III
Peter A. Whitman

Commissian Consultant Present: G. Gervdls Davis IIX

The follewing persmns were present as observers en days indilcated:

Agril 22

Garrett H. Elmare, Atterney, Burlingame

Larry Kiml, Californla Chamber of Commerce, Sacramente

Bill Staiger, Callfornia Cattlemen's Ass'n, Sacramentm

Robert E. Young, S.F. Neighbarhmod Legal Assistance Foundation, San Francisco

April 23

Virgll P. Andersen, {elifornia State Autemobile Ass'n, 3acramente

John F. Duff, A:chdincese of San Francisce, San Francisce

Ira Ellman, Assemb. Select Comm. on Revislon of Neonprefit Cerp. Code, Berkeley
Mike Hone, Assemb. Select Comm. on Revision of Nonprefit Corp. Code, S5an Francisce
Wells A, Hutchins, {alifornia-State Automobile Ass'n, San Franclsce

R. H. ¥ida, Autemobile Club #f Southern Califernia, Ins Angeles

April 2k

Ira Ellman, Assemb. Select Comm. on Revisicn of Nonprefit Cerp. Code, Perkeley

Wells A. Butchins, California State Autemobile Ass'n, Taci-e %
R. H. Nida, Autcmobile Club of Southern Californiz, Les Angeles

1=



VMinutes
April 22, 23, and 2&, 1976

ADMINTETRATIVE MATTERS

Minutes of Februsiy 26=-282 snd March 11-13, 1976, Meetinus

1

The Minutes of iie Februa:y 26~2F, 1770, reeting vere approved 23 sub=
o 3 2

mitted. The Minutes of the March 11-1i73, 1576, meeting verec corrected to add
tne following paracraph on page 10 (Study »2.50 - Undertzkings for Costs):
The Commission pointe:dl out to My, Pollock tnst it hag

expressly di:.claimed any endorsement of the cest tond reguire~

ment in particular kinds of cases but had limited its recom-

mendation to remedying the procedurdl defects in the cost bond

statutes.
Az thus corrected, the Minutes of the Marcn 11-13, 1476, meetin: were approved.

Coordinetion of Nonprofit Corporation Study With State Bar and Assembly Select
Commlttee

The Commissicon discussed its prior plan fc prepare a2 recommendation in
copperation with the State Bar and a select commitiee of the Assembly that
Assemblyman Knox had indicated to the Eveuvutive Secretary he was planning te
reguest the Speaker to zuthorize. The Executive Secretary reported that a
Select Committee on Nomprofit Corporations Iaw had recently been created but
that the Executive Secretary lhad been cdvised that there was apparently some
misunderstanding concerning the pricr plan to prepare a bill for Assemblyman
Enox t¢ introduce as a result of 1 joint effort by the Commisslon, the State
Bir Commiitee, and the stafif of the Select Committee.

The Commission expressed its concern ove:r possiblie duplication of effort
on this project and directed the Executive Secretzry to do all of the follow-
ing in consultation with the Cheirran of the Commission:

(1) To transmit as soon is possible to the State Bir Subcommittee for
their review and comment those portions of the Law Revision Commission's draft

of the nonprofit corporation l<w which have been tentatively wpproved.

—t.
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(2) To draft a letter for the sipnature of the C airman, addressed to the
Chairman of the Ztate Bar Committee, expressing the Commission's desire to have
early Input from the State Bar on the Comrission's tentstive draft, to coordi-
nate the work of the Commission witl the work of tle stafl of the Assembly
Select Committes, 4912 to meintzin close communication with the State Bar Come
mittee until the completion of tke project.

{2) To prepare a caronclogy of the significant events in the history of
the Law Revision Commission's nonprofit corporations study, with a view to
sending a letter to Assemblym=rn McAlister providing aim with this informetion.

(4) To prepare for the Commission a schedule of progress goals which the
Commission should achieve ir the future in order to have the legislation ready
for introduction at the commencement of the 1577 legislative session.

(5) To attend tke meetins scheduled by Asserblyran Knox on May 4, with
the Chairman of the Commission if the Chairman finds it possitle to attend the
meeting, and with Assemblymzsn McAlister 1f Assemblyman McAllster can attend.

It is the understinding of the Commission that the purpose of this meeting is
to work out an arrangement to cocrdinate the efforts of the Commission, the
State Bar Committee, and the Select Committes with : view toc 32 jeoint effort
to produce a single draft of legislation to revise nonprofit corporatien law

which will be ready by the target date of Jamwary 1, 1S77.
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STUDY 39.100 - ENFORCEMENT OF SISTER STATE JUDGMENTS

The {ommission considered Memorandum TO-35 and the attached staff draft

of the Recommen:dation Relating to Interest on Sister State Money Judgments.

The Commission approved tae recommendation to be printed and sent out for
comment, subject to the revision set cut below znd to any editorial changes.

Subdivision (b}, which ig proposed to be sdded to Section 1710.320, should
be changed to resd substantially as follows:

(b), The fee for service of the notice of entry of judgment is
an item of costs recoverable in the same manner as eesis-rpeeverable
withouz-4-eouyt-arder-pursuaat-5e statutory fees for service of a
writ as provided in Section 1032.7, but such fee may not exceed the
amount a2llowed to a public offilcer or employee in this state for
such service.
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STUDY 77.10 - NONPROFIT CORPCGRATIUNS (DEFINITIONS)

The Commission considered Memorandum 76--3 und the following actions vere

taken.

§ 5113. Mziling

This section was tentatively approved, but the staif is to check the entire
statute to determine whether certified moil may be used in cases where registered
mall is specified. 7Tt was stated tnat no receipt of mziling is provided in the
case of certified mail. The staff Is to check this matter out and to report any

needed revisions.

§ 5114, Financizl statements

Approved as drafted

§ 5115. Independent .accountant

Approved as drafted.

§ 5145. Acknowledged

This definition should be consistent witu the corrective bill. also, the
necessity of "certificete of” in the last paragrzph of the section should be

determined.

§ 5167. Domestic nonprofit corporation

Approved as drafied. Uhetner this definition is sppropriztely used should
be checked each place it is used in the statute. #4lso, is this definition Intended

to include corporations neretofore ci nereafter Tormed:?

§ 5177. Proper county

fpproved as drafted.

A
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STUDY 77.20 - NOWPRUFIT CURPURATIUNS ((URGANTZATION)

The Commission considered Memovazndur 78~43 and Memorandum ToO=4h4.

§ 5250. Regulred contents of srticles

The suggested provision set cut in ¥emorandum 7&=43 to require designation
cf an initizl agent for process vas aisapproved. Tne reasons are given in the

letter from Mr. Robert Sullivan which wes attached to Memorandum 7o-Li.
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STUDY 7T.60 - NOWPROGFIT CURPURATIONS {MEMBERS'
VEETINGS AND CUNSENTS)
The Cummission considered Memorandum 76-41 and the zttached steff draft
of provisions relating to xembers' meetings 2nd conseats. The Commission

taok the following actiorn with respect to the provisions of the staff draft:

§ 5lyn. Vritten or in vritine

This section was not zpproved. It 1Is to be revised to regquire readsbility

by huran beings.

§ s264. Bylaws relating to meetings

This section was tentatively approved.

o~

§ 5610. Place of meeting

This section wes tentatively approved. A note should bte added to the

Comment that the bylaws may specify @ manner in which the meeting place 1s

4

fixed, such as by resolution of the board or in the notice of the meeting.

§ 561l. Annual meeting

This section should be subject to contrary provisions in the bylaws,

§ 5612. Failure to hold snnuzl meeting

This section should only apply where 4u anmual meeting is reguired hy
law or the byliaws. The stafif was instructed to investigate the possibility
of drafting a general statute for enforcement of members' rights, with more
detailed procedures spelled out {such as requirements of a prior demand on
the corporation and standards Tor awarding 2ttorney’'s fees), which would apply

to enumerated provisions.
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§ 5613, Special meetings

Subdivision (a}(4) relating to the percentige of members required to call
a gpecial meeting should te revised Lo msxe clear thet tae percentage is of
those members entitled to vote on the mzitters to be considered a2t the meeting.
The word "whatscever" was deleted from the parase "any purpose whatsoever' in

subdivision (b).

§ 5814, quorum

Subdivision (c} wac deleted from this section «nd should be recodified
with the provisions relating to mutual water companies either in the Civil

Code or elsewhere.

§ 561%. Vote regquired

This section was tentatively approved. The fomment should note that the

vote on any matter 1s subject to satisfaction of the proper notice requirements.

§ 5616, Adjournment absent a gucrum

The language relating to votes "represented either in person or by proxy’
should be replaced by a standard vhrase "represented at the meeting,” which is

used consistently throushout the statute.

§ 5617. Vote regquired absent 4 guorum

This section was tentatively approved.

§ 5620. When notice required

Subdivision (u) of this section was revised to read:

(a) Whenever membters are regquired or permitted to tske action
at a meeting, notice of the meeting shall ve given in the manner
provided in this article.



Minutes
April 22, 23, ang 24, 1476
4 new subdivision (b) should bhe zdded that provides in substance:
{b) HNotwithstanding any other provision of this article, the

bylaws of a nonprofit corporation may prescribe reasonable notice
requirements.

§ 5621, Time of notice

This section was tentatively approved.

§ 5€22. Contents of notice

Subdivision (d) of this section shoulz refer to regular as well as to
snnual meetings. The Comment should indicate that "proper” matters that may
be presented at such meetlings are those permitted by law or the bylaws.,

Subdivision (e) was revised to read;

{e) The notice of a meeting at which directeors are to be elected

shall include the names of nominees known to the board at the time of
the notice.

§ 5623. Manner of giving notice

Subdivision (b) should be revised to reguire that undeliverable notices
bé rosted snd made available <t the principal executive office. The Comment
should note that the bylaws may provide any other reasomable means of giving
notice.

Subdivision (d) should be revised to refer to an affidavit of the gziving

of notice rather than to an =ffigavit of mailing.

§ 5624. Alternative manner of giving notice

This section was deleted.

§ 5625. Notice of specizl meeting

This section should be revised to incorporste prior Commission decisions.
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§ 5626, Hotize of adjournsd meeting

The reference in the secomd sentence of subdivision {(a) to transaction of
business by the nonprofit corporation ghcould be changed to o reference to the

transaction of business by the members.

§ 5627, validation of defectively noticed meeting

This section was tentatively anproved.

§ 5628, Notice required for approval of specific proposals

This section should be an sbsolute reguirement which cannot be walved

in tne bylaws.

§ 5630. Consent to zction without a meeting and prior nrotice

The reference to "any annusl or speclal meeting" wae replaced by a refer-

ence to "a meeting."

§ 5631, Notice required For consent

After considerable discussion of the possible defects and ambiguities in
this provision, the Commission determined to conform to the comparable provie
sion &f the Jeneral Corporation I[aw and tentstively spproved this section ss

drafted.

§ 5632. Revocation of consent

This section was tentatively approved.

§ 5633. Consents required to elect directors

This section was not approved pending further staff research to ascertain

wnether it is appropriate for nonprofit corporations.
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§ 5&h0. Form of proxy or written consent

This secticn should he split into iwo provisions--one dealing with proxies
znd one dealing with written conzents. The staff should meke certain that the
proxy provision aces not preclude use of ¢ genersl proxy and, in this connec-

tion, should study the evolution of SB 364 (Dunlap 1975) for insight.

§§ 401, 3600 {repealed)

These repealers were tentatively approved.

-11-
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eTUDY 77.150 = HONPRUFIT CURPURATIVNS {RECURDS AND REPURTS)

The Cormission considered Memorardur 75-30 and reviewed the draft of
Chapter 15 aziached to the memorandun., The following -ctions were taken with
respect to sections not previously sporoved or with respect to previously

approved sections that were zevised.

§ 6510, Required books =nd records

This secticn was approved as revised after the word "if" was substituted
for "so long 2s" in subdivision (&).

The Commission discussed whether a provision comparable to subdivision (c)
of Section 312 (General Corporation law) should be included in the General
Nonprofit Corporation law and determined that Section 6510 covers everything
that is covered in subdivision (c) of Section 312, and subdivision (c) is more
limiting than Section 6511 because Sectlon €511 requires merely that the
minutes be kept in "written form" whereas subdivision (c¢] requires that they
be kept in a bork and also that they be kept at the principsl executive office

of the corporation whereas Section 6511 imposes no such requirement.

§ 6511. Form of records; place where kept

This section w=s approved after the third "offlce’ was deleted in

subdivision {b).

§ £512. Information to assessor

This seection will be compiled in Division &.

§ 6513, Lisbility for false report, record, or entry

This sectlon will need to be renumbered and perhaps should be compiled

in Division .
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§ £520. Annusl report required unless bylaws otherwise provide

The deletion of Section 6923 requires thet "6525%" be substituted for

"6526" in the second line of this secticn.

§ 6522. Aprual report; firmencial information

Tne phrese "fiscal yesr" was substituted for the phrase "lZ-month fisecal
reriod"” and the phrase "l12-month peried” In various pisces in this section.
Subdivision {b), peragraphs (1} and (2}, were revised to read:

(1) The zssets (including =ny held in trust} and liabilities
of tne nenproflt corporation as of the repert date.

{2) The major changes in assets (including any neld in trust)
and liabilities during the fiscal year ending on the report date.

The Comment should indicate that the initial repert may be for a flscal year

of less than 12 months.

§ 6523. Annual report; membership information

This section was deleted. The remasining sections in the srticle are to
be renumbered and any references corrected so they refer to the renumbered

sections.

§ 6525. Providing member with copy of annual report

This section is to he revised to provide that the snnual report is either

to be made reasonabliy awvaillzsble for examination or o copy mailed to the member.

§ 6527. Members' right to obtain fiscal information

The word "less” was substituted for "more"” in the fifth line of subdivi-
sion (b).

The Comment should include some discussion of the circumstances in which
subdivision (&) applies. Consideration should be given to including in the

discussion 2 statement that the written annual report can be obtained if one

-13-
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(2} The street adiress of its princip:l executive office.

(3} If the address of its principal executive ofTice is not in this
state, the street address of its principal office in tnis state, if any.

In addition, if there 15 any chauge in the above information, a new

statement must be filed within 20 days of suck change.

-

§ £532. Desiznation of agent for szervice

Approved as drafted.

& 6533, Filing nev statement when information changes

This section should be revised to reguire the new statement to be filed

within 30 days of the change. (See discussion under Section 6531.)

§ 6534, Statemert of resignation as agent; notice to corporation

Approved ss drafted.

§ 6535. When designation of new agent required

1

Section approved nfter inserting the phrazse ", upon potice of such fact,”

alter the "corporation skall” in the seventh line of the section.

§ 6536. Renewal forms

This section should codify exdsting practice. The Secretary of State
should be contacted to determine existing practice. The cost involved in-
sending renewal statements should be sscertdined. The wiews of the Secretary
of State as to whether renewal forms should be sent annuslly even though the
statement is required to be filed only once every five years should be ascertained.

§ 6337. New statement supersedes previous stutement; disposal of superseded
statement

Approved as drafted.



Minute
Apr®l

Ny m

537, Statement not constiued as notice
o3

Subdivisicn (a) was deleted, this matter heing covered by a section to
be zdded to the Jovernment Code by the corrcctive bill (AR 284%).

Subdivision {b) was approved .

§ £539. Neo fee recuired

This section was disapproved. Government Code 3ection 12210 is to te
amended to regquire all corporaticns to pay a five-dellar fee for filing =

statement.

§ 65LG.  Procedure upen failure to file statement

This section was not approved. The vievs of the Secretary of State should
be ascertained whether the system provided is as simple and as effective as it
might be. The Cormission believes the section is unduly complicsted and that
it will not sccomplisk the purpose 1t seeks to accomplish. If the procedure
provided by Section 6440 is not appropriate, the views of the Secretary of

State as To 2n approprizte procedure shoull be reguested.
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STUDY 77.160 - NONPRUFIT CORPCORATIONS (RIGHTS (F INSPECTION)

The Cummission considered Memorsndum 76-37 and the attached draft of
Chapter 16 relating to rights of inspection. The Commission made the follow-

ing decisions on the sections in Chapter 1&:

§ 6610. Rights may not be limited by articles or bylaws

Section 6610 should be deleted from Chapter 16, and a similar provision

put elsewhere in Divisicon 2 applicable to the entire division.

§ 6611, Ipspection by agent or attorney; right to copy and make extracts

Section 6611 was tentatively approved.

§ 6612. Records to be made available in written form

Section 6612 was tentatively approved. The term "written" or "writing"

should be defined in a genersl secticn to mean in readable English form.

§ 6620. Authorized member defined

Approval of Section 6620 was deferred pending consideration of the remainder
of Chapter 16. The term 'voting power" 2s used in Section 6620 should be
defined in a general section, possibly comparable to Section 194.5 of the
General Corporstion Luaw. It was suggested thet, in Section 6620, "voting power"

should probably mean the power to vote for the election of directors.

§ 6621. Aadoption of bylaw providing procedure for communicating to members

Subdivision (c) of Section G621 should be revised by deleting the words
"yithout cost to the authorized member” and "without cost to the nominee.”
There should be substituted for such langusge = sentence to the effect that

the cost of printing and mailing the communicaticn shall be borne by the

-17-
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corporation. The Comment snould mexe clear tnat cost of railing includes
postage, the cost of envelopes, and the cost of laber to put the material in
the envelopes.

The lanzusze in paragrash (2) of subdivision () referring to the nomina-
tion of zny "member or members’' should be revised since @ nonmember may be
nominated. A preferable term would be "person” or "qualified person.”

The second sentence of peracraph (2) should be revised to make clear that
"name"” refers to the neme of the person sougnt to be nominated.

The second sentence of paragrapn (4) of subdivision () should be revised
to allow the "authorized member"” who solicits proxies to furnish prepaid
envelopes with the proxy solicitation. This may be accomplished by amending
the language as followe:

The anthorlzed member shall be permitted to communicate & proxy

solicitation statement and a proxy form toc be returned,at the

expense of the member giving the proxy or of the authorized member,

at the latter's election, by a member who desires to gilve a proxy
to the authorized member.

Paragraph (&) should be further revised to provide that, il manacement solicits
proxies and provides prepald envelopes 4t cotmpany expense, management must do
the same for an authorlzed member who is sollciting proxies.

In subdivision (e), the language "in the opinion of independent counsel”
and 'such as matter which is libelous" should be deleted. The Comment may
refer to matter which is libelous as znr example of matter which properly may
be eliminated from a proxy solicitation statement by the nonprofit corporation.
Fither subdivision (e) or the Comment thereto should meke clear that, in the
event of litigation, the nonprofit corporaticn nas the burden of proving thst

the matter eliminated would likely result in the imposition of liability on it.

- 15~
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It was suggested that the ctalf misht find SEC proxy rules helpful on this
issue.
In subdivision {f), "any otlier metrod"” should be chansed to "any other

rezsonzble method.”

§ 6622, Right to inspect ard obtain menmbership record

The language proposed in parsgraph (2) of subdivision (a2 }("fils comply~-
ing with the provisions of the hylsw adopted pursusnt to Section £621") should
be deleted and replaced witl langvage indicating that Section 6622 does not
apply when the court has ordered & protedure Tor the nomination and electlon
of directors pursuant to Section 6&24, and such order includes a provision
that Section 6622 shall not spply to the nonprofit corporation.

The Comment should indicate that, 1f a member is permitted to inspect the
membership record for a purpose reasonably related to his interests as a member,
the subsequent use of such information shall be simillarly limited to such a
purpose. The Comment should :lso indicate that the burden is on the member
to show that such inspection 15 reasonably related to his ilnterests as a member.

The second sentence of paragreph {2) of subdivision {3) should be revised
as follows:

The nonprofit corporation msy reguire, as & conditlon of obtaiining

the membership list, that the demand be accompanied by a tender of

a reasonable charge specified by the nonprofit corporation, not in

excess of an-ameupi-egnal-te-five-genis-fer-cach-rame-ta-be-ga-pro-

wided-e# the actual cost to the nonprofit corporstion of furnishing

the list wkiehever-ig-fhe-ipgaser-sEeuat

Subdivision {e) should be rewritten to permit rather than to require the
court to postpone a membership meeting, znd should give the nonprofit corpora-

tion the opportunity to seek from the court an extension of time for complying

with a demand under subdivision (d4).
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§ 6623, Application of article

Considerstion of Seution G023 wves deferted until after the subject of

pseudo-Toreign corporations is corzigered.

§ 662L. authority of court not limited

A vrovision should be put in Sectioam 6624 giving the court the authority
to determine that the procedures provided by the -court pursuznt to Seciion
G624 for the nomination 2nd election of divectors or for communicating with

£22.

[

members ig in lieuw of the rights given by Section
A provision should be added, either in Section 6624 or in a separate sec-
ticn, to the effect that Article 2 is intended to deal with the nomination and
election of directors znd the solicitation of proxles and doez not limit the
vover of the court to permit reasomable icreess to membership receords or to

provide for communic:ting to members fer other lezgitimate purposes.

§ 6630, Inspectlon of books, recoris, and minutes

The term "finanecial records" should be substituted for the term "books
and records of account.” The term 'firanecizl records” should te defined, and
it should be rade clear tnat, when zuchk records are furnished for inspection,
they szhould be In readable English. Ccnsideration snculd be given to a re-
yuirement that such records be xept according to ;enerally accepted accounting
procedures.

The Comment to Section 6630 should point out the relationship between
this section and Section 5527 (members' right to obtain fiszal information).
Tae Comment should indicate tne judicial limitations whnich have been placed

on the term "reasonably related io suck member's inlerests as a member.”
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The Comment skould note that a member rway inspect records beyond those relat-
ing directiy to his own personal interests, but that this section does not

Ir

permit 5 merker to go on :n unrestrictel "fishing expedition.

§ €631. Application of article

{onsideration of Section BGE1 wag deferred until after the subject of

pseudo-foreigr cecrporations is considersd.

§ 6640. Director’s right to inspect and copy

The words "and copy’ should be deleted Trom Secvion 66407 in view of
Section 0611 which provides that the right of inspection includes the right

to copy and make extracts.

§ 66hil. Application of article

Consideration of Section 6641 wus deferred until after the subject of pseudo-

foreign corporations is consildered.

§ 6650. Enforcement of rigat of inspection; appointment of inspectors or
accountants

A provisinn should be put in Section 4£50 ziving the court the authority
to reyulre & nonprofit corperstion whick has adopted a bylaw pursuant to Sec-
tion 6621 but is not complying with such bylaw to comply with it,

The Comment should refer to some of the case law dealing with the showing
required by the membe:r in meeiing his burden of establishing thet the inspec-
tion sought 1s for a proper purrvose.

The staff should give additicnal consideraticn tn the effeci, if any,
that subdivision {¢) may kave on the attorney-client privilege or other

rrivileges.

-21-
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& 6651, Recovery of reasonztle expenses by member or director

3 ction 6651 was tentatively approved. The Commission noted the 3ifw
ference between the stundzrd in S-etion £651 ("failure . . . to comply .
was arbitrary and completely without justification™) and the standard in
Section 6522(c}(2){"willfully failed without justification to comply™}, and

approved such difference is kaving a sound policy basis.

2P
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STUDY 77.17C - NONPROFIT CORPURATIUNS (SERVICE UF PRUCESS)

The Cummission considered Memorandur 7¢-38. The following actions were
taken:

(1) This chapte. should be zeneralized and ccmpiled in new Division 4.

{2) As so generalized, the chapter was tentzzively zpproved. Section
6731 should be checked to determine whether certiflied ag well as registered

mail should be permitted to be used.

P 2m
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STUDY 77.180 - NUNPRUFIT CORPURATIUNS { INVULUNTARY TISSCLUTION)

The Cummission began consiceresion of Memorandum 70=-25 znd the attached
draft of Chapter 1€ reluating to inve untery dissolutior. The Commission made

tae followin: decisicns on the sections considered:

§ 6810. Arplication of chupter

Secticn €810 snould be celeted in view ol proposed Section 5102 (tenta-
tively approved Jemary 157¢) waich provides that all of Division 2 will apply
to every nonprofit corporation unless there 1s an spplicable special provision

which is inconsistent with Division 2.

§ 6820. Persons who may commence proceedings

Ir paracraph (3) of subdivisien {a), the word "terminated” should be changed
to "expired." The Comment should make = cross-refererce to Section 5214(d)
(tentetively approved February 1976)(if charter of subordinate body is revoked
by national body, subordinate body "shall dissolve"). lNote in the Comment
that subdivision (b} makes intervention of = member or creditor = matter of

rignt. See Hagan v. Superior Court, 53 fal.2d 408, 503, 348 P.24 896, ,

2 Cal. Rptr. 288, {1960).

§ 6821. Grounds for proceedings

Section £821 should be conformed te Section 1800(%w) as amended by AB 2845
{Corporations Code cleanup bill) by deleting from subdivision (b) of Section
6521 the lanszuage "or the merwbers have failed, for & period whick includes at
least two consecutive anmual meeting dates, to elect successors to directors
whose terms have expired or would hzve expired upon election of their successors.”
The replacement languaze of AB 2545 shouid be pliced in 2 separate subdivision

of Section BO21, as follows:

2l
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{4) The members haove {ailed in sn election in which a1l voting
power was exercised at twoe consecutive annuzil meetings, to elect suc-
cessors Lo directors whose terms have expired or would have explred
upon election cof their successors.

Subdivisions {d}, {e), and [I) of propcsed Section 0821 should be redesignated
as subdivisions {e), (f), and (g). The word "terminated" in subdivision (¢)
as thus redesignated should te chanzed to "expired." The lansuzge of subdivi-
sion () as thus :edesiznated should be revised to read:

(£} The nonprofit corporation is = subordinate body whose

charter has been surrendered to, taken sway, or revoked by the
head or ratiecnal bedy zranting 1t.

¥

The Comment should include 3 cross-reference te Section 5214(3Y(if charter of

subordinate body iz revoked by national body, subordinste btody "shall dissolve”}.

§ 6822, Appointment of provisional directors

Section 6822 is tentatively approved, but 1t should be moved out of Article
2 {Proceedings by Directors or Mermbers) and into Article & {General Provisions
Concerning Involuntary Dissolution), perhaps immediately following Section 6545

(Jurisdiction of the court in proceeding for winding up).

§ 6830. Grounds for proceedings {by state)

Revise zubdivision (e} to .zad:
(e) The nonprofit corporation is a subordinste body whose
charter has been surrendered to, taken away, or revoked by the
head or national body granting it.
The Comment should include a cross~reference to Section 5214(d)}(if charter of

subordinate body is revoked by national body, subtordinate body "shall dise

colve™ ).
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& 6831. Wotice to nonprofit corporation

The languaze '. . . 2nd {2) the nonprofit corporaticn his fiiled to insti-
tute proceedings to correct it witiin the 30-day period or therezfter fails to
prosecute such proceedings” should ke redrafted 1o make clear that it refers o
any 4nd all steps the nonprofit corpeorstion may take to correct the metter, z=nd

not merely %o judicial proceedings.

§ 6822. Powers of the court

Subdivision (&) of Section 6832 should be moved *to Article 4 (General Pro-
visions Concerning Involuntary Dissolution}, perhaps folleowing Section €8L6
(Jurisdiction of the court in proceeding Tor winding up). Sutdivision (&)
snould be consolidated with Scction D840 and revised to mske clear that the
court may appoint a receiver for the purpose of operazing the nonprofit cor-
poration and not merely %o wind it up. Thke Comment should note the existence
of =z general egquity power, apart from statute, to appoint & receiver (see

Misita v. Distillers Corp., Ltd., 54 Cal. App.2d 244, 250-2352, 128 P.24 888,

{1942)), and nothing in Section £832 is intended to 1limit that power.

§ 6833. BService of process

i

Section 6633 should be revised to read s follows:

6833. In addition to serving process on the nonprofit corporstion
as provided in Chapter 17, the Aztorney General shall publish ane .time
in s newspaper of eneral circulation in the proper county s notice to
the members of the nonprofit corporation.

§ 68L0.  Appointment of & receiver

Section 6240, whick in itz current draft form allows the court to appoint
a receiver to menage tne nenprofii corporatiorn =nd preserve its property

"pending the hearing and determinzstion of the complsint for dissoluticn,” should
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be reviced to mske clear that the court may 2lso appoint a receiver to do the
fellowing:
{1) To preserve and operste & :oing nonprofit corporation, e.z., to
cure a fraudulent electicn.
{2) To wind up the nonprofit corperation after dissolution has been
decreed.
Note in the Comment thzt theres is sutnority in Code of Civil Pracedure
Sections 554 and 365 for appointment of a receiver, and thst there is a zeneral

equity power, apart from statute, for such zppointment. BSee Misita v. Distillers

Corp. Itd., supra,

§ 6841. Decrees and orders of the court

The staff should give further consideration to whether the language a2uthor-
izing the court to "make suchk orders snd decrees and issue such injunctions”
is unnecessarily repetitive in view of Code of Civii Procedure Secticns 1003
(”{e]very direction of ¢ court or judge, made or entered in writing, and not
included in & judgment, iz denominated an order"), 577 ("'[a2] judgment is the
final determination of the rights of the parties in an sction or proceeding”),
and 166& {"[2] judgment in s special proceeding is the final determination of

the rights of the parties tnerein™).

§ €842. Wken proceedings for winding up commence

Section 6842 is tentatively zpproved.

§ 68L3. Persons wko shall conduct the winding up

The staff should study further the question of whether the word "directors"
ray have been used advisedly in the second sentence of Section 1505(b)
{General Corporation Iaw}, althoush the word "board" is used in the immediately

preceding sentence.
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STUDY 77.215 - NONPROFIT CORPORSTPIGNE (EKFORCEMERT BY ATTORNEY GENERAL)

N - . - . -
Tne Commission consideres Memorundum To-43.

Chapter 21.5. Enforcementi by Attorney Jeneral

The proposed chapter 21.5, set out on pege 5, of the draft statute

attached to the memorandum wss avproved us drafted.

-2
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STUCY 77.220 - NONEROFIT CURPURATIORS (CRIVES AND PENALTIES)

The (ormission considered Merorandum 7o-43. The Comuission reviewes
tne various provisicns reliting to crimes and penalties, listed telow, and
directed the staff to reconsider these provisions :rnd poesibly to redrait
tnem to improve their substancs. The following matters were raised in con=-

nection with tke discussion of particular sections.

§ 7200, TFailure o keep records ¢r submii finsncizl stetempents

Thne question was raised: How do you show you are damsged for the purposes
of this section? The section was not approved. Should the Attorney General be
the one who brings the action? Should *the state be able to intervene? Should
the state receive @ share of the penslty? PRasicelly the guestions involved are:
Who skould bte agble to bring the coticon for tae penalty and who should get the

reralty if cne is imposed”

88 7201 and 7202. Penzlties

These provisions were noi approved. They 4are to be considered by the staff

a5 a part of the review of the penaliy provisions generally.

§ 7254, False report or statement

Consideration should be given to revising subdivision (b} to read:

(b} Knowingly refuses to mske any book entry reguired by law in
the manner requirved by law.

This section was not approved. The penalty wes considered an overkill, especizlly

as far as subdivision (t)} as contained in the staff draft is concerned.

§ 7255. TFraudulent records; criminal peraliy

This sectlon was not approved. The stafi is to give the subject matter of

the section further consideraticn.

PG
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NOWPROFIT CORPORATIONS {DIVISION 4 - PROVISIONS
AFPLICARLE TO CORPORATIONS GENERALLY)

STUDY T77.250

The Commission discussed the effect of limiting the application of Divisien 1
(the General Corporetion law) t¢ certain corporztions only. It was noted that
Section 112 of the former General Corperation Lew made Division 1 of the Core
porations Code applicable to every private corporation, profit or nonprofit,
now existing or hereafter formed, unless the corporation was expressly excepted
from the operation thereof if there was a specizl provision applicable to the
corporation inconsistent with some provisicn of the division, in which case
the speclal provision prevailed. By way of contrast, Section 102 of the new
General Corporation ILaw limits ilke application of Division 1 to corporatlons
organized under the division and to certain other corporations. However, 1t
appears that the effect of Assembly Bill 2843, as smended March 8, will be to

mzxe Division 1 not apply ito nonprofit corporations, chambers of commerce, boards
of trade, mechanics' institutes, cooperative corporations, fish marketing corpora-

tions, Californi: Jobt Creation Corporations, business and industrial corporations
organized under Corporations Code Section 14200 et seg., or to corporations
organized under codes other than the Corporztions Code or to corperations organ-

ized under special statutes.

The problem created when the application of Division 1 is limited is that
some of the provisions In Division 1 should apply to 21l corporatlons without
regard to the statute under which they are formed. For example, some of the
following sections of Division 1 probatly should have general application te all
corporations (some would have to te redrafted to gilve them general application):

§ 101(b) - reservation of right to amend or repeal

§ 103 - capital stock owned by United States or federal agency

§ 105 -~ rignt to sue corporation

§ 106 =« right to attach corporate property
§ 107 = issuing money

- 3(}-
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108 - fees of Seceret.ry of State

109 - certificetes of correction

110 - duty of Secretary of S5tate to file instrument
201 ~ misleading or deceptive naime

1506 - furnisting information to assessor

1507 ~ false vreperts, statements, eto.

1700 - gervice on domestic corporztions

1701 - service on domestic corporations

1702 - service on dorestic corporations

2204 « fzilure to file annual statement; notice by Secretary of State
2254 ~ false reports, statements, etc.

L) L LA LT LM G L Y O L e

This does not purpcrt to be = compleie listing; it is merely illustrative of the
problem.

The Commission discussed what was tne best method of dealing with the
problem. COne method would be to merely coaify comparable provisicns in the
nonprofit corporation lsw and leave the problem to be solved in the conforming
legialation to clean up on the General Corpeoration Iaw. However, the Commlssion
concluded that a better solution would be to add a new division--Division 4e=
to Title 1 of the Corporations Code to spply to corporations generally and to
inzlude in this division those provisions that are not integral parts of the
business corperation law or ihe nonprofit corporaticn law. This would provide
provisions of general application to 41l corporations (as was the case formerly
by application of former Section 119}, would avoid the need to duplicate the
provisions in the nonprofit corporation law, and would {if the State Bar Com-
mittee on Corporations decides that is appropriate) permit the repeal of the
provisions in Division 1.

The staff was directed to prepare a draft of a new Division 4 which should
include those provisions the staffl believes are of general applicetion and are

not an integral part of the business or nonprofit corporation law.
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ATUDY 78.5C - IESSOR-IESSEE REL.TIUES (UNLAWFUL DFETAINTR PRCCEEDINGS )

i

The Cormission ronsidered Merorandurm 75-34 a2nd the revised staff draft

in :2tiong for Lresch of lease. The

o

of a recammend=ticn relating: tc dima.e
Commission made the following decisions:

1. The lainguage "lven up pessession” should be substituted for
"surrender of possession” in proposed Civil Code Section 1952.3 in view of
decisions requiring the landlord's vonsent to & "surrender.”

2. Propesed Section 17392.3 should be revised to make clear that, when
an unlawful detainer proceeding becomes converted 4o 2n ordinzry 2ivil sction
by the defendant having given up possession, the defendant is not subject to
the compulsory crosse-complaint statute {Code Civ. Proc. § 426.30) unless the
defendznt subseguently files or amends the answer.

3. The Comment should indicate that smong the effects of conversion
of tne action 1s loss of trial precedence (see Code Civ. Proc. § 11792).

The staff was directed to bring & revised proposal tack to the Commission

at a4 future meeting for approval fcr distribution for comment.
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