
Time -
January 15 • 1:00 p.m •• 10:00 p.m. 
January 16 • 9:00 a.m.. 5:00 p.m. 
January 11 • 9:00 a.m. - 1:00 p.m. 

FINAL MENDA 

for meeting of 

January 8, 1916 

Place 

HYatt House Hotel, Room 1291 
at L.A. Internatienal Airport 
6225 W. Century Blvd. 
Los Angeles, CA 90045 

CALIFORNIA IAloI REVISION COMMtSSION 

Los Angeles January 15.11. 1976 

January 15 

1. Minutes of November 6-7, 1915, Meeting (sent 12/10/15) 

2. Adlnio.istrat1ve l4Itters 

Executive 8essien on Personnel Matters 

MelllOI'9ndum 76.3 (sent ~/10/75) 

Memsrandum 76.4 (sent 32./10/75) 

3· Study 6~.70. IUV4Irse Condell1lllitionJC1aims presentat.1.fll.BeQuirement) 

Memorandum 16.2 (sent 12/10/15) 
Cons\lltant's Study (attached to Mell1Orandum) 
First Supplement to l-!emo19ndum 76.a 'sellt il7tr6) 

4 • Study 36..a:i • Condell1ll8. tioll (~:roa d s ) 

Memorandum 76.12 (sent 1/1/76) 
RecOlll1llendation (attaehed to MelllOrandum) 

5. Study 36.60 • Condemnat4,on (Relocation Assistance) 

Memorandum 76.14 (sent 1/7/16) 
Recommendation (attached to Memorandum) 

6. Study 63.70. Evidence (llninent Domin and Inverse Condemnation) 

Memorandum 76.6 (sent ~/26/751 

7. Study 52,80 .l)ndertskinge for ~sts 

Me~ndlIm ~6-l6 {sent l/7/16) 



January 8, 1976 

January 16 

8. Study 78.50 - Lessor-Lessee Relations (Unlawful Detainer Proceedings) 

Memorandum 76-11 (enclosed' 

9. Study 77 - Nonprofit Corporations (Generally) 

Memorandum 76-15 (sent 1/7/76) 

10. Study 77.20 - Nonprofit Corporations (Organization) 

New General Corporation Law (sent l2/26/75)(bring to meeting) 

Name; Purpose; Formation 

Memorandum 76-7 (sent 12/26/75) 
First Supplement to Memorandum 76-7 (sent 12/26/75) 

Powers 

Memora ndum 76-8 (sent 12/26/75) 
First Supplement to Memorandum 76-8 (sent 12/26/15) 

11. Study 17.40 - Nonprofit Corporations (Members) 

Memorandum 76-9 (sent 12/26/75) 

12. Study 77.200 - Nonprofit Corporations (Dissolution-.D1stribut1on of 
Assets) 

Memorandum 76-10 (sent 12/26/75) 

13· 1976 Legislative Program 

Oral Report 

January 17 

-- 14. Study 39.230 - Enforcement of Judgments (SUpplementary Proceedings) 

Memorandum 75-70 (previously sent; another copy enclosed for 
Commissioners)(sent 12/10/15) 

15. Study 39.260 - Enforcement of Judgments (Nonmoney Judgments) 

Memorandum 75-71 (previously sent; another copy enclosed for 
Comrnissioners)(sent 12/10/75) 

16. Study 39.150 - Credit Card Sales 

Memorandum 76-1 (sent 12/10/75) 
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J8!1U8ry 8, 1916 

CALIFORNIA rAW REVISION COfot4ISSION 

SCHEDULE FOR FUTURE MEETINGS 

February 

February 27 - 9:30' a.m. - 4:30 p.m. 
:February 28 - 9:00 8.m. - 12:00 noon 

Mirch 

Mirch 18 - 7:00 p.m. - 10:00 p.m. 
Mirch 19 -9:00 a.m. - 5:00 p.m. 
March 20 - 9:00 8.m. - 12:00 noon 

AprU 

June--

Apr11 22 .. 7100 p.m. - 10100 p.m. 
Aprl1 23 • 9100 a.m. - 5:00 p.m. 
Apr1124 - 9:00a.m. - 1:00 p.m. 

"1 20 • 1:00 p.m. - 10:00 p.m. 
May 21 - 9:00 a.m. - 5:00 ,p.m. 

, June 24 - 7:00 p.m. - 10:00 p.m. 
JURe 25 - 9100 a.m. - 5:00 p,m. 
JuDe 26 ... 9:00 a ,m. - 12100 noon 

Jul¥ 22 - 7:00 p.m. - 10;00 p,m. 
July 23 ~9:00 a.m. - 5:00 p.m. 
July ,24 - 9:00 a.m. - 12:00 noon 

San F-ranciscQ 

los Angeles 

,'Z- Aaple. 

los Aligeles 



MINUTES OF MEETING 

of 

CALIFORNIA lAW REVISION COMMISSION 

JANUARY 15, 16, /,ND 17, 1976 

Los Angeles 

A meeting of the California Law Revisien Cammiss1en was held in Los Angeles 

on J!lnuaa 15, 16, and 17, 1976. 

Present: John N. Mclaurin, Chairman 
John J. BJlluff 

Absent: 

John D. Miller 
!&Irc Sandst.rom, January 15 and 16 
Themes E. Stant.n, Jr. 

Howard R. Hilliams, Vice Cha:l.rman 
Robert S. Stevens, Member 'f Senate 
Alister McAlister, Member of Assembly 
Gesrge H. M..trpby~ ~ off:l.c10 

Members of Staff Present: 

John H. DeM:lully 
Stan G. Ulrich 

Comm1~ Donsultants Present: 

Nathaoie1 Sterl1ng 
Robert J. M.\rphy III 

G. Gervaise Davis III (nonpr.f1t cOrpQrat:l.&ns,. Janusry 16 
~s ·M. Dankert fC~I).e"'IIIi;101', January 15 and 16 
!'ref. Gide$!. Kanner {COJId_tton), Janusry 15 
Pref. Stefan A. Rie.senfeld (C~:Ltoril.' rellledies)..ranuary 17 

The follov1ng perSMS were present as ebservers en days indicated; 

Janusry 15 
i 

S. Robert Ambrose, County Counsel, Los Angeles 
Eroest L. Aubry, Attorney, Los Angeles 
Jerrold A. Fadem, Atterney, Beverly Hills 
John M. MOrrison, Offtce of Attorney General, Sacramento 
Anthony J. RuffolCl, Depa rtment of 'l'ransperta t1on, Lels Angeles 
James H. Wernicke, Office of Attorney General, Sacramento 

January 16 
• 
S. Robert Ambr,se, County Counsel, Los Angeles 
Virgil P. Anderson, California State Automobile Ass'n.. Sacramento 
Ronald P. Denitz, Tishman Realty, Los Angeles 
W. A. Hutchins, California State Automobile Ass'n, San Francisco 
Carl teonard, State Ear Corporations Committee, San Francisco 
R. H. Nida, Automobile Club of So. California, Los Angeles 
R. U. Robison, Automobile Club of So. California, Loe Angeles 
Prof. Leslie Rothenberg, Loyola University School of Law, Los Angeles 
Thomas E. Shardlo", UClA ,raw student, Los Angeles 
La"rence R. Tapper, Or:fice of Attorney General, Los Angeles 
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Minutes 
January 15. 16, and 17, 1976 

ADMINISTRATIVE MATTERS 

Minutes of November 6-7, 1975, Meeting 

The Minutes of the November 6-7, 1975, meeting were corrected to reflect 

that Carl Leonard, an observer on November 7, appeared as a representative of 

the State Bar rather than the State Automobile Association (page 1). As thus 

corrected, the Minutes were approved. 

Distinguished Service Award to Consultants 

The Commission considered Memorandum 76-3 relating to recognition of 

distinguished service by consultants. The Commission approved the concept of 

a distinguished service award and decided that the award should be limited to 

the consultants listed in Exhibit I to Memorandum 76-3, plus Ronald P. Denitz 

and Carl M. Olsen. The Commission suggested that consideration be given to 

inclusion in the Commission's Handbook of Practices and Procedures of a poliCY 

statement indicating the circumstances under which the distinguished service 

award will be given. 

Consultants on Class Action Study 

The Commission considered Memorandum 76-4 and approved the employment of 

Professor Jack Friedenthal as the Commission's consultant to write a back-

ground study on class actions. The Compensation should be at least $5,000 

and such greater amount dS the budget for 1976-77 permits. 

The Commission suggested that at an appropriate future date the staff 

identify practicing lawyers or law firms actively engaged in class action' 

litigation, both for plaintiff and defense, who might be available to ~dvise 

the Commission on the practical considerations involved. 
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Minutes 
January 15, 16, and 17, 1976 

New Topics 

Professor Leslie S. Rothenberg of the Loyola University School of 

Law appeared before the Commission to recommend a broadly defined study 

~f the tort compensation system, including an examination of the economic 

impact of rules of law ;,hich internalize and spread the social cost of 

tortious conduct. He suggested that the most urgent need for such a 

study is in the areas of professional liability and products liability, 

the "tip of a rising iceberg." He concluded that, of the vartous bodies 

in this state, the Califernid law Revision Commissi~n is best equipped to 

conduct a study of this kind and to produce a thorough and credible 

recommendatien. 

Although the Commissien had some reservations sb~ut undertaking such 

a study in view of the need for ecenomic and other nonlegal expertise, 

the resources required by a study of such broad scope and extended dura_ 

tion, and the inevitable political dimension of any reform proposal, the 

Commissien indicated its willingness to make such a study if; 

1. The Governor, state legislative leadership, and the State Bar 

Board of Governors want the Commission to make such a study; 

2. Such a study were adequately funded; 

3. The Governor resists pressure to appoint to the Commission repre-

sentatives of special interest groups having hn interest in the outcome 

Of such a study; and 

4. A special lep,islative committee were appointed at the appropriate 

time to review the tentative recommendations of the Commission and to pro-

vide feedback concerning their."political feasibility. 

-3-



Minutes 
January 15, 16, and 17, 1976 

The Commission determined not to request authority to make such a 

study, believing that the initidtive should come from the Le6islature. 

The Executive Secretary was directed to communicdte these views orally 

to Assemblyman McAlister and Senator Stevens. 

-4-



Minutes 
Janu3ry 15, 16, and 17, 1976 

STUDY 36.25 - CONDEMNATION (BYROADS) 

The Commission considered Memorandum 76-12 relating to condemnation 

by private persons for byroads and utility easements, and a letter dated 

January 7, 1976, from Roger M. sullivan, Esq., on behalf of the State Bar 

Committee on Condemnation. The letter was handed out at the meeting and a 

copy of it is attached to the Minutes of this meeting as Exhibit I. 

The Commission made the following decisions: 

1. Approved the staff recommendation to amend proposed Section lOOl(b) 

of the Civil Code (contained in the Commission's Recommendation Relating to 

Condemnation for Byroads and Utility Edsements of October 1975) to read: 

(b) Any owner of real property may acquire by eminent domain 
an appurtenant easement over ~~iYB~e property for which there is a 
great necessity to provide utility service to, or access to a public 
road from, the owner's property ..•• 

2. Reaffirmed its prior decision that byroad condemnation authority 

is needed because of inadequacies in the common law doctrine of way of 

necessity. 

3. Disapproved the addition of language to the Comment to proposed 

Section 1001 of the Civil Code dealing with the question of use of neighbor-

iog existing easements. 

-5-
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,. Minutes 
January 15. 16, and 17, 1976 

.,JOHN O. 'fIotORftE 
10100-1:" loll, s,.,uU .. IVAt.II 
+otI[NRY K.-wb"fliMAH 
.... INCEHT v,. 'HO;'''' 
'fMO ... "". l:.o'SuL.Li ...... N 
,JOHN.J. DIEE . 

c. ""-E;Or:IIt'CM: "1:.15" 
NI(;:f1.Ar.t. A. SUf.f.IVA"'" 
et4ARLIt-S 11,), CUMMINGS-

L·AW OFt-f'':ES 

THORPE, SULLIVAN, WORKMAN, THORPE Ii. O'SULLIVAN. 
FOURT~t FL,.OOR 

800 Wll.5HtJ::'~ £I0UL"f:VARD' 

1...09 ANGEL£S, C ..... U,..O~NI .... SOOJ7 

T£L~PHONC I; l.l~ 6aO·:l'g.4{~ 

January 7, 1976 

California Law Revision Commission 
Stanford Law School 
Stanford, California 94305 

Attention: 

Dear John: 

Mr.. John H. DeMoully 
Executive Secretary' 

.or -Co ....... ~.:\. 
f O'W","A! ... 'COWiI'IlS 

DtIllNI'S G ....... " .... v~ 

PL~"'~C'~~E~ TO 
0'1,.0l1'li ,.~ ... NO. 

Pleaaebe ad'Viaed .that the State. Bar Committee on Con­
dealnaUon baa voted to recOIIIIIend enactment of . Ci vU Code 
Section' 1001 in the following fc>rm: 

"Any. person may, . without 'further 
legislative action, acquire private property 
for any us. specified in ,section 1240.010 of 
the Code of Civil Procedure either by consent 
of the owner or by proceedings had .. uMer the 
provi8~~8 of title seve,n, part thr"e of. the 
Code ofCiVi1. Proceduu,anCl any pe~son seeking 
to _aCqUire ~rt.y for any ofthe,1.\iles .... 
mentJ.ot1edin. 8uchtitle is·an.agentof the 
state,· .. or - .. person in charqe· .pfsuch uses· 
within tbeaeaning of those ter,tIIB 4$ used in 
suchtit1e.· . 

As 1'01.\ will tlotet.he above represents substantially the 
same langullge that existed" prior.to repeal of' the section 
last Y'ea~. Thellmmbers Of . the ColIIJDittee(repr.senting both 
Governmental A4J8ncies/and private condemnors). aU felt that 
the aeetion haatunc:t:ione4 without being abused since. its 
enactlaent in lUi andrepr.e.entsatl iJnpQrtant' -safetyva1ve­
on tho.e infrequent oG!caaions where a prQP~ty owneria 1and-
locke4 inoriereapect or another. ." 

In addition it was the feeling ·of the COIIIJIlittee that the 
requiJ;ement to obtain prior legislative approval called for 
by tbeproposed section 1245.325 would tend to negate the 
relief granted by this section and would be sUbject to 
bureaucratic delays,and other political considerations. We 
request the Law Revision C~ssion to reenact the section· 
,. •. proposed.'· 

" , 
' .. ' 
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STUDr 36.25 - EXHIBIT I 

• 
Mr. John H. DeMou11y 
January 7, 1976 
Page Two· 

" 
H1nutes 
January 15, 16, and 17, 19'(6 

The COlUDitt;ee has I.Inanimously approved the Law 1tevi'sion 
recommenclation'dated October 1975 which applies·the provision 
of the relocation assistance act· contained in GO.vernment Code 
Section 7267, etseq. to quasi public and private condemnors 
subject to the'following'sdditional'provi'sion: 

Rln the absence·of reasonable stand.ards, the 
reloqation assistance quiclelines of the Califor­
nia Stat!! Department of Transportatiop shall be 
appHecl, to the .extent appropriate." 

The Tea son for the proposed addItion is to provide some . 
quideli~es in cases where qUestiQ!1sarise' in. the administration 
of the 9uidelines. It is the feeling.' of the COI!\IIIi ttaa that the 
st,and~rds ad(lpte4 by thi!' StateD~partment O£'l'ransportation have 
been workable and shOuld be applied to private condemnors also. 

In the event the COmm.lssion desires to hear further from 
o~r Colllllittee, I will beliappyto arrange for a representative 
to appear before the COIIIIlissiori at any time that you would suggest. 

'. RMSfmb 
cc: Kurt Helchior 

Jo~ H~gan . 
William Eades . , 
Tom Dankert 
James Jefferis 
John'Malone 

BOJtPE, SULLIVAN •. WORXMAM. 
'i'HORPE , O"SULtIVAN' 



Minutes 
January 15, 16, and 17, 1976 

STUDY 36.60 - CONDFNN,TION (RELOCATION ASSISTANCE) 

The Cvmmission considered Memorandum 76-14 concerning the Commission's 

Recommendation Relating to Relocation ;\ssistance by Private Condemnors 

(October 1975). 

The Commission determined that Section 7276 and The Comment thereto 

should be revised in the follol>1n2' manner: 

7276. K If a resolution is adopted under Section 1245.330 con­
senting to the acquisition of the PFoperty. by eminent doma~n, a person 
acquiring real property by eminent domain , purchase, or otherwise, 
shall provide relocdtion advisory assistance and shall make any of 
the payments re~uired of puhlic entities by this chapter. This sec­
tion does not apply to public utilities which are governed by Section 
600 of the Public Utilities Code or to public entities which are 
governed by this chapter. 

Comment. " Section 7276 extends this application to eminent 
domain acquisitions , and to negotiated settlements after adoption 
of a resolution consenting to the condemnation of the property under 
Section 1245.330, by priv~te condemnors other than public utillt~es. 

The Commission also considered a letter dated January 7, 1976, from 

. . . 

Roger M. Sullivan, Esq., on behalf of the State Ber Committee on Condemnation 

(handed out at the meeting). A copy of the letter is attached to these 

Minutes under Study 36.25--Condernnation (Byroads). The letter suggested 

adding the following sentence to the relocation assistance provision of the 

Government Code: 

In the a bsence of rea sona ble standd rds, the reloc" tion a ssista nce 
guidelines of the California state Department of Transportation 
shall be applied to the extent appropriate. 

The Commission approved the proposal in principle, but referred it to 

the staff for ~dditional work on the drafting of the proposal. The Commis-

sion requested tiki t the staff investigate the extent to which the "guidelines" 

of the Department of Transportation are published, either in the California 

Administrative Code or elsewhere. 

-6-



Minutes 
January 15, 16, dnd 17, 1976 

STUDY 52.80 - UNDER~~KINGS FOR COSTS 

The Commission considered Memorandum 76-16 dnd the attached letter from 

attorney Ernest L. Aubry expre3sing concern ~bout several dspects of the 

initial staff draft of a recommendation relating to undertakings for costs 

(attached to Memorandum 75-74 of September 23, 1975). Mr. Aubry also appeared 

persondlly dnd made an oral presentation. 

The Commission noted that several of Mr. Aubry's points had been resolved 

by changes in the initial staff draft made at Commission meetings on October 11 

and November 6, 1975. The Commission thanked Mr. Aubry for his vie'rpoints and 

took no further a etion. 

-7-



Minutes 
January 15, 16, and 17, 1976 

STUDY 39.230 - ENFORCEMENT OF JUDGMENTS 
(SUPPLEMENl'ARY PROCEDURES) 

The Commission began its consideration of the draft of Chapter 5 (Supple-

mentary Procedures) of the Enforcement of Judgments title which was attached 

to Memorandum 75-70. The Commission made the following decisions: 

§ 705.010. Power of court commissioner and referee; contempt 

The staff should consider reorganizing this section and putting it at the 

end of the article on examination of judgment debtors and third persons in-

debted to them. The existing law concerning whether court commissioners may 

issue orders for examinations should be retained; hence, if there is nO deci-

sion permitting commissioners to issue such orders (other than in Los Angeles 

County), subdivision (a) should be deleted. The staff should also consider 

the power of commissioners to conduct examinations and issue orders applying 

property to the satisfaction of judgments provided in subdivision (b). Sub-

division (c) should be reworded substantially as follows: 

(c) AB~ A person is eligible for appointment as a referee a"e4R~ea 
pursuant to ~~e-~P8v~sieBs-e~ this article 6~a~~-~e-~B-at*e~Be~-a~~y 
~leeBsea-te-~~et~ee-±aw-~B-8~~-~ke·€9~Ft8·8f-*k~s-s~ate·a~·~e8e~ only if 
such person has been a member of the State Bar for at least five years 
prior to the date of s~ek appointment. 

In subdivision (d) it should be made clear that only the judge can punish for 

contempt of court. The staff should also consider whether the provision of 

Section 721 that the judge or court ordering the reference may punish for con-

tempt for violation of an order of a referee should be continued. 

§ 705.020. Examination of judgment debtor 

In subdivision (a), the word "properly" should be deleted from the phrase 

"whenever a writ of execution against property of a judgment debtor may properly 

.8. 



Minutes 
January 15, 16, and 17, 1976 

be issued .• " . , because it is superfluous. The Comment should state that 

the intent of this phruse is to preclude issuance of an order for examination 

where the enforcement of the judgment is stayed or where the time for issuance 

of a writ has passed. Subdivision (b) should be redrafted as follows: 

(b) Notwithstanding subdivision (a), 6 judgment debtor may not 
be required to appear and dnswer more ~~eE!1<eB";t:f than once every four 
months. He",e"e"-Bet"~Bg Notl1ing in this section shalllie'"" construed 
to restrict the rights granted by Section 705.030. 

The staff should consider the meaning of the language in Section 714 concern-

ing several debtors in the same judgment and whether Section 705.020 adequately 

provides for a situation where thel€ are several judgment debtors. 

The Commission considered the suggestion in the note following Section 

705.020 relating to the New York procedure for subpoenas and interrogatories 

and decided to continue existing California law. 

§ 705.030. Examination where judgment debtor unjustly refuses to apply 
property to the judgment 

Subdivision (b), providing for the arrest of the judgment debtor and his 

imprisonment unless he gives an undertaking, should be deleted because it is 

inconsistent .lith the pOlicies stated in the Commission's Recommendation 

Relating to Civil Arrest. 

§ 705.040. Examination of debtor of judgment debtor 

The language in brackets at the beginning of subdivision (a) should be 

replaced by the phrase "whenever a writ of execution against property of a 

judgment debtor may be issued, whether or not a writ of execution has been 

issued or returned . . " This avoids the necessity under current law of 

obtaining a writ of execution, the purpose of '.,hich apparently is to show 

-9-



Minutes 
January 15, 16, and 17, 1976 

that a \Hit can be issued. The $50 minimum amount of indebtedness provided 

in subdivision (a) should be raised to $250. The staff should consider re-

placin;; the phrase "in the case of a corporation, any officer or member thereof" 

with language from the federal discovery statute to the effect thst a corporate 

officer or employee having the requisite knowledge may be required to appear 

and be examined. The provision in brackets in subdivision (a) concerning the 

right of a spouse not to testify should be retained. 

In subdivision (b), it should be provided that the judgment creditor 

supplies the address of the judgment debtor to the clerk for purposes of sending 

the judgment debtor notice of the examination. 

§ 705.050. Order applying property to satisfaction of judgment; adverse claim 

The staff should further consider the provision in subdivision (b) for 

a restraining order against the third person who denies the debt. It ws 

suggested that it might not be constitutional to provide for an automatic 

temporary restraining order without requiring a hea ring on the likelihood that 

the third person will transfer or >Taste the property or abscond. HO>TeYer, an 

automatic temporary restraining order may be appropriate to prevent the third 

person from paying the judgment debtor or transferring property to him. It 

ws also suggested thst the staff consider putting a time limit on the temporary 

restraining order. 

§ 70'5.060. Arrest of person ordered to appear 

The last paragraph of Section 714, which provides that it is a misdemeanor 

to fail to serve an order to appear on 3 person if that person is subsequently 

arrested for failure to appear, should be continued in Section 705.060. 

-10-



Minutes 
January 15, 16, and 17, 1976 

STUDY 63.70 - EVIDENCE (EMINENT DOMAIN .AND 
INVERSE COh~EMNATION) 

The Cow~ission began consideration of Memorandum 76-6 and the provisions 

of the Evidence Code relating to value, damages, and benefits in condemnation 

and inverse condemnstion cases (Sections 810-822). The Commission considered 

Sections 810 through 816 but did not reach Sections 817-822. 

The Commission took the fo11m{ing action: 

1. The question of whether Section 810 should be broadened, so that 

the special rules of evidence for valuation of property in eminent domain and 

inverse condemnation "ould be applied to other proceedings where fair market 

value must be detenr.,ined, should be considered after the necessary decisions 

have been made conderning possible amendments to Sections 811-822. 

2. Recommended no change in Sections 811 and 812. 

3. Determined to retain the language of subdivision (a) of Section 81}, 

limiting evidence of value of property to opinion testimony (rejecting the 

less restrictive approach of the Uniform Eminent Domain Act). 

4. Reaffirmed its previous tentative recommendation that Section 

813(a)(2) be amended to read: 

813. (a) The value of property may be shmm only by the opinions 
of: 

* * * * * 
(2) The owner of any right, title, or interest in the property 

e¥-~~e~e~tr-!Bt@~@st being valued. 

* * * * * 
Comment. Section 013(a)(2) is amended to make clear that not 

only the fee O\mer of the property, but any person having a compensable 
interest in the property, may testify dS to the value of the property 
or his iJilterest therein. Cf. Code Ci v. Proc. §§ 1235.170 ("property" 
defined) and 1263.010 (rig~to compensation). 

-11-



Minutes 
Jdnuary 15, 16, and 17, 1976 

5. Referred to staff the language proposed to be added as subdivision 

(a)(3) of Section 813 in a previous tentative recommendation of the Commis-

sion, with instructions to draft lanbuage "pplicable to officers or 

employees of partnerships dnd unincorporated associations and to consider 

whether the Comment should indicate that the court has the power to restrict 

the number of witnesses who may testify as to value. 

6. Recommended nO change in subdivision (b) of Section 813, or in 

Sections 814 and 815. 

7. Referred to staff the language proposed to be added as subdivision 

(c) of Section 816 in a previous tentative recommendation of the Commission, 

with instructions to draft Idnb~age codifying the rule that great latitude 

is allowed in cross-examination of an expert witness. It was also suggested 

that language be put in ,the Comment indicating that, while the court should 

be liberal in allowing an expert Hitness wide discretion in his selection 

of compa ra ble sa les, the court should still adhere to the standa I'd in the 

statute that comparable sales must not be too remote in time, space, and 

chartlcter. The staff was also directed to check the last paragraph of the 

proposed Comment explaininG subdivision (c) of Section 816 (noting that 

existence of project enhancement or blight on comparable sales is one aspect 

of relevance) in view of a possible similar Comment in the eminent domain law. 

-12-



Minutes 
J3nuary 15, 16, and 17, 1976 

STUDY 65.70 - INVERSE CONDEMNATION (CLAIMS 
PRESENTATION RE(UlREMENT) 

The Commission considered Memorandum 76-2, the attached consultant's 

study, and the First Supplement to Memorandum 76-2. The Commission was 

advised that the Assembly Judiciary Committee approved the State Bar bill 

to eliminate the claims presentation requirement in inverse condemnation 

cases and had sent the bill to the Assembly con'gent calendar. 

The Commission decided to table the subject until the ultimate fate 

of the State Bar bill is determined. 

-13-



Minutes 
January 15, 16, and 17, 1976 

STUDY 77 - NONPROFIT CORPORATIONS (GENERALLY) 

The Commission devoted considerable time to discussing the general 

dpproach to the nonprofit corporations study "nd matters of organization and 

drafting. The gener21 topics of discussion are noted below. 

Comments of Professor Oleck 

The Commission considered Memorandum 76-15, along with a letter from 

Professor Oleck distributed at the meeting and attached as an Exhibit hereto, 

relating to the gener~l approach to the nonprofit corporations study Jnd to 

the role of the ",ttorney General in supervising nonprofit corpordtions. The 

Commission directed the staff to write a letter to frcfeasor Oleck thsnRing" 

tim for his interest in its work and requesting him to elaborate some of his 

concerns with the management of nonprofit corporations. The Commission also 

requested the staff to indicate that, while it does not have sufficient funds 

to retain the professor as a consultant, it would welcome the opportunity 

to hear from him personally if he should be in California for other reasons. 

Comments of Attorney General's Office 

The Commission heard a presentation by Mr. Lawrence Tapper of the State 

Attorney General's Office--Charitable Trust Division. Mr. Tapper reported 

that the California Attorney General has a whole staff of qualified and 

dedicated investigative experts, including four':auditor-investigators in 

Los Angeles, three in San Francisco, and a full registry in Sacramento; at 

Idst count, the entire charitable trust staff numbered 28. The Attorney 

General maintains a registry of charitable corporations pursuant to the 

Uniform Supervision of Trustees for Charitable Purposes Act (Govt. Code 

§§ 12580-12597), which currently includes 15,000 foundations. The Charitable 
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Trust Division has instituted d system of computer checks whereby suspect 

transactions by foundations in the registry dre flagged for investigation. 

Mr. Tapper had a number of suggestions for improvement of the Attorney 

General's supervisory role, including notification to the Attorney General 

of mergers and consolidations and of radical changes in the purpose clause 

of the articles. He agreed to give some consideration to the possibility 

of requiring nonprofit corporations to characterize themselves as membership 

or charitable, and to requiring notice to the Attorney General of distribu-

tion of substantially all of the corporate assets. 

Comments of Commission Consultant 

The Commission's consultant, Mr. G. Gervaise Davis III, raised a number 

of questions concerning the general approach to drafting the nonprofit cor-

poration law. 

(1) Mr. Davis suggested that the new law be organized in three basic 

divisions: (a) general provisions, (b) provisions relating to charitable 

corporations, and (e) provisions relating to special nonprofit corporations. 

The staff reported that its experience in the initial phases of the study 

was that separate divisions for membership corpoNtions and charitable cor-

porations, at least, 1,ere not necessary: Special provisions for charitable 

corporations could be inserted immediately following the general provisions 

in cases where it is necessary to make a distinction. The Commission 

determined to continue its study in the manner suggested by the staff but, 

towards the conclusion of the study, it will revie". the number of special 

provisions and determine at that time whether separate divisions would be 

advisable. 
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(2) Mr. Davis noted that, in many instances, the new General Corpora-

tion Law is poorly drafted ~nd suggested that in such cases the nonprofit 

corporations provisions might pcofitably depart from the precise wording 

or organization of the General Corporation law. The staff concurred with 

Mr. Davis that the ne1o/ law is poorly drafted but expressed a reluctance to 

depart from itc text except in egregious cases: Having the two statutes 

as nearly similar as possible will aid in the interpretation of both Id"s 

as well as being a help to the practitioner active in both fields. The 

Commission determined that, as a general policy, it "ould follow the new 

law but would feel free to depart from it "here it believed clarity could 

be achieved without affecting the SUbstance of the provisions. 

(3) Mr. Davis suggested that it would be helpful to define membership 

and charitable corporations for the purposes of determining the applicability 

of general provisions of the nonprofit corporation law. The staff reported 

that its experience so far in the study leads it to believe that the differ-

ences in treatment are so few as to rendeT such d definition unnecessary. 

The Corr~ission decided to defer a decision on this point but requested the 

staff to keep a tally of the instances in which types of nonprofit corpora-

tions are distin~~ished for special treatment. 

Use of Nonprofit ~orporat~ons Statutes of Other Jurisdictions 

The Commission discussed the extent to which reform efforts in other 

jurisdictions should be drawn upon in drafting the new nonprofit corporation 

law. The CO~T.ission instructed the staff to look to the other jurisdictions 

in areas of the law in which there appeared to be controversy or tension 

and to reproduce sample provisions for the Commission's use. The staff 

should also bring copies of the other laws to Commission meetings for 

reference purposes. 
-16-
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I , WAKE FOREST UNIVERSITY SCHOOL OF LAW 

Mr. Nathaniel,Sterling 
. Assistant Exec:utiva Sac:retarj 
California Law Revisiou Commission 
School of Law 
Stanford,' .California '94305, 

Dear Mr. SterUn,: 

• 

January 12, 1976 

.,. .' .. 

Thanks for tha copies of your December 1975 and January 6, 1916 
_randa, apparently Nnt to .. by Mr .• John H. De Moully, Executive 
. Secretary. . 

Your stat_t in Memo 76-15 (l/6/76). last sentence, 'leadalle 
to cOllllll8Ut' on the asauit:pt1outhsrein. Youliaid : "He also appears to 
be c~erned withmiau .. of thecharitablecorporat10n fOrD; we'aseume 
that· this will be adequately c01l.troUad in C.Uforuiatbrougb .super­
vision by the AttorllllY Ge!laral and restrictiOlls, on distt'ibutiona of 
assa ta .• tI . , 

'Xakiq th.laat part firat. 1 8I1gs.at that there ,will not be 
any enormou.· bu1it of a .. eta to badi.lltrUNted, if self-aer;vera control 
the corporat~on without lIUCh pubUc acruttny prior to the . time. for 
auchdta tributiol1. • 

'. '!hia' _bub .. tha ilrlport6!)ca of. lIlY utter disbelief, that pres.nt­
styl. Attoruy .... GIID.ral Offic.s' supervisions silffic.to keep non-profit . 
corporation. "adaquat.ely c:ontroll.d." In fac:t the spot cbeck:l.n8 by pre';' 

. alllltattornay-pnsral (or Seeretary of State) offices is pathetic:ally 
inadaquate alaos!: evaryVhara; A wbolli.taff of qualified and dedicated 
bvestipt1,ve a:qterta:l.a what· i.needad, ~d is founcl .alIIIost in no such 
offic.;· rather, a few po1:l.tically ealected young 'amateurs are "the staff" 
in many plac .. ~~ or even a -:/.nile pert~t1ae recent law school graduate. 
And of couraa allloat nobody In.s the prosPect of need for IIOre tax 
IlOhY for support of new and expansive adII1nistrativeageueies or agents. 
But my axp.ri~c. with, curraat (.nd ~at) aupervis~on in a.veral states 
has"led .. to vie. the preaent standard's of supervision .. sanerally a 
rather bad joke. 

. '~ '. 

. ,-,. ~". 
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• Mr. Nathaniel SterUw; -2- lanuar:; 12,-1976 

• 
S.t.C. ·supervisi.)n usudll" ,.i11 r.ot apply, Ii" an outside "safety 

factor." Tha I.R.S. only ve:~y nl'Emtly sH up for t·1e first time a new 
division to sup~rvise. nc!_·~prof1t (tax ex~mpt) org,~r:i~atio':s, and has 
barely begun to crack down em tax ",-aSions "",p:oy; ng nun-profit corpo­
ration form; and io eApe:danc1! lIl,;y be helpful tn setting ul> a pr;)per 
~.!. supervisory structure ,mel "caf i. 

More -specifically. ~lld uubelov .. d as it may be, a stern statutory 
rule (with teeoth) H:quiring raguler and detailed sworn reports by all 
non-profit organizatic~s -- ~s to who is ~ho (and his or her oth~ posi­
tions "nd holding/:). ;md ~hat is what ("minutes," plus financial data in 
detail) should be set up. Perjury rules should he &tated in this statute. 

In effect this advocates a pOBitivelyaggressive view of the duties 
of the supervisory authority Where charitable status is claimed by anyone 
or any group. 

Incidentally, too, this requires sharp reversal of the idea of 
tight li~tation of the ultra vires doctrine. I believe that any 
fraudulent or self-serving action should be open to quo warranto attack, 
as ultra viras. The grant of the advantages of corporate (e .• g., at least 
"dual personality") status should be Viewed as basically limited, rather 

'than as basically unlimited. If this .. ans multiplication of lawsuits 
by "aggrieved persona or factions," than we must bear that burden; Bupport­
ing it by a ayatem of haavy finas (or Other criminal punishment) for those 
who betray thair clsima to be altruistic people. Your statute draft aeems 
to echo the dseire of management in bueineaa corporations not to be annoyed 
by any questioniua of the rilht of the seigneur to rule~ 

All thi' IIIOralillinl may aound very "ivory tower" to hardboilad 
bueinaas lawyars who lIIO'tly derive their fe8s from management rather than 
from sur.acld.re. But 1If1 lack of childli~ faith ill unacrutinized 
allegations of nobla purpo.es is the result of long and too-of ten-bitter 
experience with non-profit organization manag~nts. The "proprietary 
mentality" of officera in non-profit oraanizations is evsn less restrained 
(by fear of challenaa by public authorities) than in business organizations. 

I cOlllll8nd to the cOllllliaaicn the idea of a nonpartisan "blue ribbon 
atanding cOlDie.ioo" (or "diViaioo") in the Secretary of State and/or 
Attorney-General', Office. to (1) arant. (2) supervise, (3) revoke, and 
(4) institute punishment procald1Dgs for abuse of -- all non-profit­
privileaed orgenilations. 

BLOla 

Sincerely, 

..j,l .. ~ t. ~ 
Howard L. Oleck 
Professor of Law 
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STUDY 77 .20 - NONPROFIT CORpORATIONS (ORGAliJIZATION) 

The Corr~ission co~~enced consideration of Memorandum 76-7 relating to the 

name, purposes, and formation of nonprofit corporations. The Co~~ission m~de 

the fo11m,inc decisions '.1ith respect to the draft statute: 

§ 50OC. Short title 

This section was tentatively approved. 

§ 5110. Application of general provisions 

This section 'TaS tentatively approved. The Comment should indicate that 

the general provisions of the preliminary part of the Corporations Code may be 

applicable. 

§ 5111. Scope of division 

This section should be redrafted to state that the General Nonprofit Corpora-

tion Law applies to all nonprofit corporations presently existing or hereafter 

formed, followed by enumerated exceptions. '['he section or Comment should a Iso 

make clear that the provisions of the General Corporation Law do not apply to 

nonprofit corporations; the Comment might indicate' that lecisions under comparable 

provisions of the General Corporation Law may be an aid to interpretation, however. 

The Comment should note that special provisions applicable to nonprofit corpora-

tions in other codes "'hieh are not repealed remain in effect. 

§ 5115. Filing by Secretary of State 

This section should be revised to make clear that, if the Secretary of State 

refuses to file 2n instrument because it does not conform to law, and if the 

instrument is resubmitted with an opinion of an attorney that it does conform to 

law, the date of tiling is the date the instrument was originally received. The 
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staff should investigate the procedure ,,,hereby articles are filed with the 

Franchise ~dX Board in order to ascertain whether anything in this section inter-

feres "i th tha t procedure. 

§ 5116. Delayed effective date of instruments 

Subdivision (a) "as revised to refer to instruments that are to "become 

effecti ve on a de te not later !3.8-"'8>''' tha n 90 days a fter the filing date." The 

meaning of the phra se "by appropriate corporate action" in subdivision (b) should 

be ascertained by communication '"ith the Secretary of State to enable Commission 

action on this section. 

§ 5117. Instruments conforming to la" 

This section Has tentatively approved. 

§ 5120. Application of definitions 

This section Has tentatively approved. 

§ 5122. Articles 

This section was tentatively approved, subject to Commission review of 

certificates of incorporation (uhen foreign corporations are studied) and ~gree-

ments of merger (When mergers are studied). 

§ 5124. Corporation 

This section should be redrafted to define business corporations. In the 

nonprofit corporation bw, the term corporation should ahrays be modified by 

either !1business fl or 'lnonprofit.ll 

Other definitions 

The Commission directed that definitions of "association" and ~instrument" 

be initiated or at least places reserved for them in the nonprofit corporation 

la1-1. -18-
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SWDY 77.200 - NONPROFIT CORPORATIONS (l.HNDING UP~ND 
DISSOLUTION--DISTRIEUTION OF ASSETS) 

The Corm;-,ission corm;-,enced considercltion of J0emorandum 76-10 relating to 

distribution of assets by a nonprofit corporation on dissolution. The Commission 

made the folloving decisions vith respect to the draft stitute: 

§ 7011. Notice to Attorney General 

This section >ldS tentatively approved, "ith the phrase "reasonably required" 

substituted for "specified" in the last sentence. The staff should give considera-

tion to ',hether the notice should also be required in cases of merger, radical 

change of purposes, or divestment of assets; the staff should also give considera-

tion to possible penalties for fBilure to comply with this section. 

§ 7032. Distribution among members or in accordance with articles 

The Commission approved the concept that members of a nonprofit corporation 

may receive assets on dissolution absent other disposition required in the 

articles. The Corrmission directed the staff to give some consideration to 

permitting other disposition to be designated in the bylavs. In addition, the 

determination of "respective rights" mi"ht be elaborated, and the requirement 

of "equal distribution" among members should be reviewed. 

§ 7033. Return of assets held on condition 

This section "as tentatively approved. 

§ 7034. Disposition of assets held on trust or by charitable corporation 

Subdivision (a) of this section, providing for distributions of nonprofit 

corporations in conformity "ith the doctrine of cy pres should be revised to 

(1) permit distribution to other nonprofit orgdnizations and (2) require 
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distribution not in ~ccordan2e 1hTit~1 cy p:ces but in :iccordance 'Vlith the purposes 

for which the dSBets \Jere received on tJ·'~st.:rhe starf snoilld consult statutes 

of .other jurisiictions to de1;enc.ine hm; these problems are handled else;rhere. 

The staff should ",ive considerdtion cO placin", a time limit in subdivision 

(b) for brin~ing a petition for court supervision of the distribution. 
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STUDY 78.50 - LESSOR-LESSEE RELATIONS 
(UNLAliFUL DETAINER PROCEEDINGS) 

The COllJIT.ission considered Hemorandurn 76-11, the proposal of Mr. Ronald 

P. Denitz "hich vas attached to the merr.crJndum, and l>'Jr. Denitz' letter of 

Janu~ry 15, 1~ll6, ,jllich '.,as h.mded out at the meeting, concerning possible 

chdnges to Section 1174 of the Code of Civil Procedure and Section 1952 of the 

Civil Code (unlcmf'ul detainer) .. 4 copy of Mi. Denitz' letter is attached to 

these Minutes as Exhibit 1. 

The Commission made the f'ollm·,ing iecisions: 

1. No change should be made to the existing language of subdivision (b) 

of' Section 1174 of the Code of Civil Procedure concerning treble dama g['ls. 

2. No change should be made to the existing language of subdivision (c) 

of Section 1174 concerning restoration of the tenant to his estate upon pay-

ment of the judgment ',ri thin five days. 

3. The Commission approved (,-lith Commissioner Stanton dissenting) the 

concept of codifying, either in Section 1174 or in a separate section, exist-

ing la" ,·,hich converts an unlawful detainer a ction into an ordinary civil 

action f'or damages '"hen the tenant surrenders possession before trial and 

gives the court discretion to grant the plaintif'f leave to amend his complaint 

to seek damages for loss of' future rent. The proposal to make mandstory the 

granting of the plaintiff's application for leave to amend in such circum-

stances was disapproved. 

The proposal was returned to the staff' with directions to study the 

matter further and to give additional consideration to the following problems: 

1. Tdhether, after the ten.,nt surrenders possession, the pl~intiff' ID9.y 

in some circumstances be required to join additional parties under existing 
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rules of joinder (e ~g. J -;n a ssignor or guo rsntor not in possession) and hOv.,T 

the rights of such parties cen be protected. 

2. Hhet',er the original complaint in unlawful detdiner might be drawn 

to put the tenant on notice that damages for loss of future rent viII be 

sought in the unla,,,ful detainer action if the tenant surrenders possession 

before trLl, thereby obviating the need to dmend to seek such damages. 

3. How an amendment to Section 1174 to apply the contract concept of 

damages contained in Section 1951.2 of the Civil Code to unlawful detainer 

8ctions can be drawn to keep clear the distinction between situations where 

there is d lease and situations where there is not. 

4. ,Ihether applicdtion of the contrdct concept of dam8ges contained 

in Section 1951.2 to unlawful detainer actions would reallocate the burden 

of pleading and proof on the issue of miti§Jtion of damages. 

APPROVED 

Late 

Chairman 

Executive Secretsry 
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WEST COAST HEAOQUII.Ri"ERS 

~O!;,leo WIL.SHtRE BOUL.EVARO. L.OS ""'GEl-ESt C ..... Ltf:"OA ... IA 800204 

&. I CONTF~L .... CTOt:ll'S. LIC!:NSE NO, 170'7300 

January 15, 1976 

John H. DeMoully, Esq. 
Executive Secretary 
California Law Revision Commission 
School of Law 
Stanford University 
Stanford, California 94305 

• Rei Study 7B.50 -Lessor-Lessee Relations 
'(UnlawfulDetainer Proceedings) , 

Dear John: 
• 

• 

I am gratified that Memorandum 76-11 dated January 6, 
1976 substantially approves the proposal for amending Section 
1174 of the Code of Civil Procedure and Section 1952 of the 

'Civil Code in order to make possible the award of Rl951.2 
damages· in an unlawful detainer proceeding after the tenant 
has vacated. • 

However. two aspects of the proposal were disapproved 
by Staff and, as to the disa~proval pf Prop~sal ~II (making 
mandatory the present discretion to grant Plaintiff's leave 
to amend in order to plead prospective damages after the 
tenant vacates), I urge that ,the disapproval be reconsidered 
in the light of the following: 

Prior to the en~c~~ent of Section 1951.2 in 1970, the 
Court enjoyed a judicially developed discretionary right to 
grant leave to make the type of amendment in question. Prior 
to Section 1951.2 becoming effective, it was both judicially 
and legislatively impossible for the Court to permit the kind 
of an' action which Section 1951.2 contemplates. However, when 
the Legislature enacted Section 1951.2 it gave to the Landlord 
an ureualified right to seek in a plenary separate action the 
comp ete range of expectancy damages as are detailed in Section 
1951.2. If the Plaintiff-Landlord could in any and all events 
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file a separate action to recover these "1951.2 damages·, it 
would simply invite a multiplicity of actions if the revision 
of Code of Civil Procedure Section 1174 made the amendment of 
Plaintiff's unlawful detainer complaint merely Jiscretionary. 

I realize that in a limited number of cases the statute 
of limitations might be an issue, but in the vast majority of 
factual situations the Plaintiff in an unlawful detainer action 
will have pursued his action well within the minimum two year 
statute ot limitations which would be applicable to even an 

'or'al month to month tenancy. Consequently, it would be 
justifiable (based upon the legislative change brought about 
by Section 1951.2) for the Commission to recommend a: change 
(~lbeit substantive) obligating the Court to permit an amendment 
of the unlaWful detainer Complaint to prevent a multiplicity of 
actions, particularly since the tenant will have been well aware 
from the unlawful detainer proceedings of, the Plaintiff-Landlord's 
intent to litigate with reference to the tenancy and Will, of 
course, be given ample time by the Court to plead to the amended 
Complaint I in this latter connection, I certainly would not object 
·to an insertion in the Statute of a prOVision making mandatory a 
30 day riqht to Answer the amended Complaint. 

tordially I 

RPD/Bvh 


