Jamary 8, 1976

Time Place

Jaguary 15 e 7:00 p.m. = 10:00 p.m, Hyatt House Hetel, Room 12351
January 16 » 9:00 a.m, « 5:00 p.m. at L.A, Internatienal Alrport
January 17 = 9:00 a.m, = 1;00 p.m. 6225 W, Century Blvd.

Los Angeles, QA 90045
FINAL AGENDA
for meeting of
CALIFORNIA [AW REVISION COMMISSION
1os Angeles January 15e17, 1976
January 1
1. Minutes of November Ge7, 1975, Meeting (sent 12/10/75)
2. Administrative Matters
Executive Bessign on Personnel Matters
Memorandum TGe3 (sent 12/10/75)
Memsrandum Téek (sent 12/10/75)
3. Study 63.70 e Inverse Condempation {Claims Presentatign Bequirement)
Memprandum TGe2 (sent 13/10/75)
gonsultant's Study (attached to Memorandum)
First Supplement to Memgrandum T6e2 {sent 1/7/76)
b, study 36,25 ¢ Coudempation (Byvoads)

Memprandum 76el2 (sent 1/7/76)
Recemmendation (attached te Memorandum)

5. Study 36.60 » Condemnation (Relecation Assistance)

Memerandum 76«14 (sent 1/7/76)
Recommendation {attached te Memerandum)

6. Study 63.70 » Evidence {Eminent Domain and Inverse Condemnation)
Memorandum T6e§ {sent 12/26/75)

7. Study 52,80 ¢ Undertakings for fests
Memorandum 76-16 {sent 1/7/76)
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January 16
8. Study 78.50 - lesspr-lessee Relations (Unlawful Detainer Proceedings)
Memorandum 76-11 (enclosed?}
9. Study 77 - Nonprofit Corporations {Generally)
Memorandum 76-15 (sent 1/7/76)
10. Study 77.20 - Nonprofit Corporations {Organization)
New General Corporation Law (sent 12/26/75)(bring to meeting)
Name; Purpose; Formation

Memorandum T6~7 (sent 12/26/75)
First Supplement to Memorandum 76-7 (sent 12/26/75)

Powers

Memorandum 76-8 (sent 12/26/75)
First Supplement to Memorandum 76-8 (sent 12/26/15)

11. Study 77.40 - Nonprofit Corporaticns (Members}
Memorandum 76-~9 (sent 12/26/75)

12, Study 77.200 - Nonprofit Corporations (Dissolutione-Distributien of
Assets)

Memorandum 76-10 (sent 12/26/75)
13. 1376 legislative Program U

Oral Report

January 17
14, Study 39.230 - Enforcement of Judgments (Supplementary Proceedings)

Memorandum 75-70 (previously sent; another copy enclosed for
Commissioners }{sent 12/10/75)

15. Study 39.260 - Enforcement of Judgments (Nobmoney Judgments )

Memorandum 75-T1 {previously sent; another copy enclosed for
Commissioners ){sent 12/10/75)

16. Study 39.150 - Credit Card Sales

Memorandum 76-1 (sent 12/10/75)
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CALIFORNIA LAW REVISION COMMISSION
SCHEDULE FOR FUTURE MEETINGS

Fébmag _
February 27 - 9330‘ a.n, - 'h:30 Pels S8an Franclisce
February 28 - 9:00 e.ms - 12:00 noon R

March

March 18 = 7:00 p.m, = 10:00
March 19 - 9:00 a.m. =~
March 20 -« 9:00 a.m.

.m. 108 A’ngeleé
A |

Bw
8
8
3

April _
April 22 « 7100 p.m.

- 10:00 p.m. San Francieco
. April 24 - 9:00 a.m. ~ 1:00 p.m,
B -
- My 20 « 7:00 pain.e - 10:00 P o Is8 Angeles
My 21 - 9:00 a.m. - 5:00 p.m. S -
) June 24 « 7:00 p.w. - 10:00 pom. '-._Snn ?ranc.tsch
“June 25 - 9400 a.m, ~ 5:00 p.m. - .
June 26 » 9100 a.m. - 1200 noon
July 22 - 7:00 p.m. - 10;00 p.m. . los Angeles
July 23 = 9:00 a.n. - 5:00 pom. : . ' :
July 24 = 9300 a.m. - 12:00 noon




MINUTES OF MEETING
of
CALIFORNIA IAW REVISION COMMISSION
JANUARY 15, 16, AND 17, 1976
Los Angeles
A meeting of the Californla law Revisien Cemmissien was held in Ios Apgeles
on Mapuary 15, 16, and 17, 1976.

Present; John N. Mclaurin, Chairman
John J. Balluff
John D. Miller
Marc Sapdstrom, January 15 and 16
Themas E, Stanten, Jr.

Abvsent: Howard R. Williams, Vice Chajrman
Robert 5. Stevens, Member of Senate
Alister McAlister, Member of Assembly
Gearge H, Murphy, ex officle

Members gf Staff Present:

John H. DeMoully Rathaniel Sterllne
Stan G. Ulrich Robert J. Murphy JII

Commission Consultants Present:

Gy Gervaise Davis III (nonprefit cerpgratiensy, Jamuary 16
Themas -M. Dankert {condempatiep), January 15 apd 16

Prof. Gideon Kanner (condembation}, Yanuary 15

Prof. Stefan A. Riesenfeld (creditors' remedies) January 17

The following persens were present as sabserverz en days indjcated;

J‘anuag_ 15

S. Robert Ambrose, County {ounsel, Los Angeles

Ernest L., Aubry, Attorney, Los Angeles

Jerrcld A. Fadem, Atterney, Beverly Hills

John M. Morrisen, Office of Attorney Ceneral, Sacramente
Anthony J. Ruffelo, Department of Transpertatioen, los Angeles
James H. Wernlcke, Office of Attearney General, Sacramente

January 16
g

S, FRobert Ambrese, County Counsel, Las Angeles

Virgll P. Anderson, California State Automobile Assn, Sacramento
Roanald P. Denitz, Tishman Realty, Ios Angeles

W. A. Hutchins, Californie S3tste Automobile Ass'n, San Franclsco
farl leonard, State Bar Corporations Committee, San Francisco

R. H. Nids, Automobile Club of So, California, los Angeles

R. U. Robison, Automobile Club of So. California, Los Angeles

Frof. lLeslle Rothenberg, Loyols University Scheel of Law, Los Angeles
Thomes E. ShﬂrleW, UCLA lﬁw Mdem’ 1os -ﬁngeles

lawrence R. Tapper, Office of Attorney General, 1os Angeles

.



Minutes
January 15, 16, and 17, 1976

ADMINISTRATIVE MATTERS

Minutes of November 6-7, 1975, Meeting

The Minutes of the November 6-7, 1975, meeting were corrected to reflect
that Carl Leonard, an gbserver on November 7, appeared as a representative of
the State Bar rather than the State Automobile Assoelation {pege 1}. As thus

corrected, the Minutes were approved.

Distinguished Service Award to Consultants

The Commission consldered Memorandum 76-3 relating to recegnitien of
dlstinguished service by consultants. The Commission approved the concept of
a distinguished service award and decided that the award should be limited to
the consultants listed in Exhibit I to Memorandum 76=-3, plus Ronald P, Denitz
and Carl M. Olsen. The Commisslion suggested that consideration be given %o

inclusion in the Commission's Handbook of Practices and Procedures of a policy

statement indicating the cilrcumstances under which the distinguished service

award will be given.

Consultants on Class Actlon Study

The Commission considered Memorandum 76-4% and approved the emplayment of
Professor Jack Friedenthal as the Commissien's consultant to wrlte a back-
ground study on class actions. The compensation should be at least $5,000
and such greater amount as the budget for 1U76=77 permits.

The Commission sugmested that at an appropriate future date the staff
ldentify practicing lawyers or law firms actively enggged in class actien
litigation, both for plaintiff and defense, who might be avallable to advise

the Commission on the practical considerations involved.

-
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New Topics
Professor Leslle 5. Rothenberg of the Loyola University Scheol of

law appeared before the Commisslon to recommend & breadly defined study
of the tori compensatien system, including an examinmation of the economic
impact of rules of law which internalize and spread the social cost of
tortisus conduct. He sugzested that the most urgent need fer such a
study is in the areas of prefessional liability and preducts liability,
the "tip of a rising lceberz." He cencluded that, of the varseus bodies
in this state, the Califernia law Revision Commissien 1s best equipped to
cenduct a study ef this kind and 4o produce a thoreugh and credible
recommendatien,

Although the Commissien had seme reservations abeut undertaking such
a3 study in view of the need for ecenemlc and ether nonlegal expertise,
the reseurces required by a study of such broad scope and extended duras
tlon, and the inevitable political dimension of any reform preposal, the
Commisslen indicated its willingness to make such a study if;

1. The Governor, state legislative leadership, and the State Bar
Board of Governors want the Commission to make such a study;

2. Buch a study were adequately funded;

3. The Governor resists pressure to appoint to the Commigsion reprew
sentatives of special interest groups having an interest in the eutcome
of such a study; and

L, A speclal leglslative committee were appointed at the apprepriate
time to review the tentative recommendations of the Commissloen and te pro-

vide feedback concernlng theipspolitical feasibility.

-3
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The Commission determined not to regquest authority to make such z
study, believing that the initiative should come from the Legislature.
The Executive Secretary was directed to communicate these views orally

to Assemblyman McAlister and Senztor Stevens.

.
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STUDY 36.25 - CONDEMNATION (BYRDADS)

The Commission consigered Memorandum 76-12 relating to condemnation
by private persons for byroads and utility easements, and a letter dated
January 7, 1976, from Roger M. Sullivan, Esq., on behalf of the State Bar
fommittee on Condemnation. The letter was handed out at the meeting and a
copy of 1t is attached to the Minutes of this meeting as Exhibit I.

The Commission maede the followlng decisions:

1. Approved the staff recommendation to amend proposed Section 1001(b)

of the Civil Code (contained in the Commission's Recommendation Relating to

Condemnation for Byroads and Utllity Fusements of October 1975) to read:

{(b) Any owner of real property may acguire by eminent domain

an appurtenant easement over gwxivaie property for which there is a

great necessity to provide utility service to, or access to a public

read from, the owner's property.

2. Reaffirmed its prior declsion that byroad condemnation authority
is needed because of inadeguacles in the common law doctrine of way of
necessity.

3. TIisapproved the addition of language to the Comment to proposed
Section 1001 of the Civil Code dealing with the question of use of neighbor-

ing existing easements.
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lf Minutes
m 36.25 -« EXHIBIT I . January 15, 16, and 17, 1976
o . - LAaw O F - ITOE S '

JONN O, THORBRL . FOURTH FLOOR ’ ‘or tuuusﬂ,
NOGEA M. SULLIVAN : . : - .

HERAY K. WHRKMAN BOC WILSHIFE BOULEVARD - ,  sowans s nownes
VINEEMT . YHORPE " ) L E DENNIS G- Hafnav:
THOMAS € O SULLIVAN - ) LOS ANGELES, CALIFORNIA 90017

JOHN J. DEE ’ . TELEPHONE [/ 131 BBO0 -3940 - © . MEMSE REFEN TO
C. FREDERICK REISH ; ) _ : .

MICHAZL R, SULLIVAMN
CHARLES D.

THORPE, SULLIVAN, WORKMAN, THORPE & O SULLIVAN _

CUMMINGS -

-January 7, 1976

Fl

.Caleornla Law Revision Commissxon

Stanford Law School .
Stanfard, caleornla 94305

'- Attention.  Mr. JoBn H. DeMoully _
' Executive Secretary

Dear thn

Please be aévised that the State. Bar Cammittee on ch- a

demnation has voted to recommend enactment of Civzl Code

_Section 1001 in the follcwing fgrm- _ . o

’ : "Any peraon may, withnut furthér S
' legislatlva action, acquire private property
for any use specified in section 1240.010 of
- . the Code of Civil Procedure eithér by conSent
- of the owner or by proceedings had under the
- provisions of title seven, part three of the
. Code of Civil Procedure; and any. person seeking
. to acquire property for any of the uses ..
‘mentioned in such title i3 "an agent of the
. state," or "a person in charge of guch uses”
. within the naaning of those texma as used in
such title. ' _ _ ,

Ag you will note the above reprasents substantially the
same language that existed prior to repeal of the section
last year. The members of the Committee {representing both
Governmental agencies and private condemnors) all felt that

- the section has functioned without being abuszed since its

S as. propaaad

enactment in 1872 and represents an important "safety valve"

on those infrequent occasions where a pxqparty owner is 1and-'

locked ‘in one respect or ahother.

. In addition it was the feeling of the Committee that the
requirement to obtain prior legislative approval called for
by the proposed Section 1245,325 would tend to negate the
relief granted by this section and would be subject to
bureaucrati¢ delays and other political considerations. We
raquest the Law neVLSion Cammission to reenact the section

| QUR FiLE NO.

-




. ; - Enmtés .
STUDY 36.25 ~ EXHIBIT I : January 15, 16, and 17, 1975'

Mr. John #. DeMoully. |
January 7, 1976
Page Two. o

o

- The Commlttee has unanlmously approved the Law Rev1saon :
recommendatian dated October 1975 which. applles the provision.
of the relocation assistance act contained in Government Code
Section ?26?, et seqg. to quasi public and private condemnors
subject to the’ followzng additional provislon-

"In the absence of reasonable standards, the

relocation assistance guidelines of the Califor-
‘nia State Department of Transportaticn shall be
applied to—the axtent approprxate. : _

: The. &easnn for the proposed addltlcn 15 to provzde some
, guidelxnés in cases where questions. ar1se in the administration
of the guidelines. It is the feeling of the Committee that the
standards adopted by the Staté Department of Transportation have
:been uorkable and- should be applied ta prlvate condemnors also.

: In the event the Commiss;on desires to hear furthar from
oux Committee, I will be happy to arrange for & representative :
to appear before the 00mnisalon at any time that you would auggest.

rl

TRORPE & O‘SULLIV!N

A-RMS=mh -
ce: Kurt Helchior
John Horgan
‘William Eades |
Tom Dankert ‘

James - Jefferis
John Malone
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STUDY 36.60 - CONDEMNSTION (RELOCATION ASSISTANCE)

The Cummission considered Memorandum 76H-1h4 concerning the Commission's

Recommendation Relating to Relocation Assistance by Private Condemnors

{October 1975).

The Commission determined that Section 7276 and The Comment thereto
should be revised in the following manner:

7276. A If a resolution is adopted under Section 1245.330 con-
senting to the acquisition of the property by eminent domain, a person
acquiring real property by eminent domain , purchase, or otherwise,
shall provide relocation advisory assistance and shall make any of
the payments regulred of public entities by this chapter. This sec~
tion does not apply to public utilities which are governed by Section
600 of the Public Utilities Code or to public entities which are
governed by this chapter.

Comment. . . . Section 7276 extends this application to eminent
domain acquisitions , and to negotiated settlements after adoption
of a resolutlon comsenting t0 the condemmation of the property under
Section 1245.330, by private condemnors other than public uiilities. .

The Commission also considered a letter dated January 7, 1976, from
Roger M. Sullivan, BEsq., on behalf of the State Bar Commitiee on Condemnation
(handed out at the meeting). A copy of the letter is attached to these
Minutes under Study 36.25-«Condemnation {Byroads). The letter suggested
adding the following sentence to the relocation assistance provision of the

Government Code:

In the absence of reasonzble stsndards, the relocation assistance
guidelines of the Californla State Department of Transportation
shall be applied to the extent appropriate.

The Commission approved the proposal in principle, but referred it to
the staff for odditionsl work en the drafting of the proposal. The Commis-
sion requested thiat the staff investigsete the extent to which the "guidelines”
of the Department of Transportation are published, either in the California

Administrative Code or elsewhere.

~frm
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STUDY 52.80 - UNDERTAKINGS FOR COSTS

The Commission considered Memorandum T6-16 and the attached letter from
attorney Ernest L. Aubry expressing concern ibout several aspects of the
initial staff draft of a recommendztion relating to undertakings for costs
(attached to Memorandum 75-74 of September 23, 1975). Mr. Aubry also appeared
personally and made an oral presentation.

The Commission noted that several of Mr. Aubry's points had been resolved
by changes in the initial staff draft made at Commission meetings on Qctober 11
and November 6, 1575. The Commission thanked Mr. Aubry for his viewpoints and

took no further action.
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STUDY 39.230 - ENFORCEMENT OF JUDGMENTS
{ SUPPLEMENTARY PROCEDURES)
The Commission began its consideration of the draft of Chapter 5 (Supple-
mentary Procedures) of the Enforcement of Judgments title which was attached

to Memorandum T5-70. The Commission made the following decisions:

§ 705.010. Power of court commissioner and referee; contempt

The staff should consider reorganizing thils section and putting it at the
end of the article on examination of judgment debtors and third persons in=
debted to them. The existing law concerning whether court commlssioners may
issue orders for examinations should be retained; hence, if there is no deci-
sion permitting commissioners to issue such orders {other than in Los Angeles
County )}, subdivision {a) should be deleted. The staff should also consider
the power of commissiloners to conduct examinations and issue orders applying
property to the satisfaction of judgments provided in subdivision (b). Sub-
division (e¢) should be reworded substantially as follows:

{(c) Amy A person is eligible for appointment as a referee appednted
pursuent to the-previsiens-ef this article skali-be-an-attormey-duly
dieensed-$o-practiee-1av-in-all-the-courtg-ef-shis-state-at-2easé only if

such person has been @ member of the State Bar for at least five years
prior to the date of swek sppointment.

In subdivision (d) it should be made clear that only the judge can punish for
contempt of court. The staff should &lso consider whether the provision of
Section 721 that the judge or court ordering the reference may punish for con=

tempt for violation of an order of a referee should be contimed.

§ 705.020. Examination of judgment debtor

In subdivision {(a), the word "properly" should be deleted from the phrase

"whenever a writ of executlon against property of a judgment debtor mey properly

5=
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be issued . . .", because it 1s superflucus. The Comment should state that
the intent of this phruse is to preclude issuance of an order for examination
where the enforcement of the judgment is stayed or where the time for issuance
of a writ has passed. Subdivision {b) should be redrafted as follows:
(b) Notwithstanding subdivision (2}, a judgment debtor may not
be required to appear and ansvWer more f£reqguesnsiy than once every four
months. Yewewew-nething Nothing in this section shall be construed
to restrict the rights granted by Section T05.030.
The staff should consider the meaning of the language in Section 714 concern-
ing several debtors in the same judgment and whether Section T705.020 adeguately
provides for a situation where there are several judgment debtors.
The Commission considered the suggestion in the note followlng Section
705.020 relating to the New York procedure for subpoenss and interrogatories
and decided to continue existing California law.

§ 705.030. Examination where judgment debtor unjustly refuses to apply
property to the judgment

Subdivision (b), providing for the arrest of the judgment debtor and his
imprisonment unless he gives an undertaking, should be deleted because 1t is

inconsistent with the policies stated in the Commission's Recommendation

Relating to Civil Arrest.

§ 705.040. Examination of debtor of judgment debtor

The language in brackets at the beginning of subdivision {a) should be
replaced by the phrase "whenever a writ of execution against property of a
judegment debtor may be issued, whether or not a writ of execution has been
issued or returned . . . ." This avoids the necessity under current law of

obtaining a writ of executlon, the purpose of which apparently 1s to show
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that a writ can be issued. The $5C minimum amount of indebtedness provided
in subdivision {a) should be raised to $250. The staff should consider re-
placing the phrase "in the case of a corporation, any officer or member thereof"
with languege from the federzl discovery statute to the effect that a corporate
officer or employee having the requisite knowledge may be required to appear
and be examined. The provision in brackets in subdivision (a) concerning the
right of a spouse not to testify should be retained.

In subdivision (b), it should be provided that the judgment creditor
supplies the address of the judgment debior to the clerk for purposes of sending

the Jjudgment debior notice of the examination.

§ 705.050. Order applying property to satisfaction of judegment; adverse claim

The staff should further consider the provision in subdivision (b} for
a restraining order against the third person who denles the debt. It was
suggested that it might not be constitutional to provide for an automatic
temporary restraining order without requiring & hearing on the likelihood that
the third person will transfer or waste the property or abscond. However, an
sutomatic temporary restraining order may be appropriate to prevent the third
person from psying the judement debtor or transferring property to him. It
was also suggested that the staff consider putting a time limit on the temporary

restraining order.

§ 705.060. Arrest of person ordered to appear

The last peragraph of Section 714, which provides that it is a misdemeanor
to fall to serve an order to appear on 3 person if that person is subsequently

arrested for failure to appear, should be continued in Section 705.060.

-10-



Minutes
Jamary 15, 16, and 17, 1976

STUDY 63.70 - EVIDENCE {EMINENT DOMAIN AND
INVERSE CONDEMNATION)

The Commisslon began consideration of Memorandum 76-6 and the provisions
of the Bvidence Code relating to value, damages, and benefits in condemnation
and inverse condemmation cases (Sections 810-822). The Commission considered
Sections 810 through 816 but did not reach Sections 817-822.

The Commission took the following action:

1. The qguestion of whether Section 810 should be broadened, so that
the special rules of evidence for wvaluation of property in eminent domain and
inverse condemnation would be applied to other proceedings where fair market
vdalue must be determined, should be considered after the necessary declsions
have been made conderning possible amendments to Sections 811-822,

2. Recommended no change in Sections 811 and 812.

3. Determined to retain the language of subdivision (a) of Section 813,
limiting evidence of value of property to opinion testimony {rejecting the
less restrictive approach of the Uniform Eminent Domain Act).

4. Reaffirmed its previous tentative recommendation that Section
813(a)(2) be amended to read:

813. (a) The value of property may be shown only by the opinions
of:

* * * * *

(2) The owner of any right, title, or interest in the property
ar-property-interest belng valued.

* * * ¥* *

Comment. Section 813(2)(2) is amended to make clear that not
only the fee owner of the property, but any perscn having a compensable
interest 1n the property, may testify as to the value of the property
or his ipterest therein. Cf. Code Civ. Proc. §§ 1235.170 ("property"
defined) and 1263.010 (right to compensation).

-11-
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5. Referred to staff the language proposed to be added as subdivision
{a){3) of Section 813 in a previous tentative recommendation of the Commis-
sion, with instructions to draft lanpuage applicdble to officers or
employees of partnerships and uhincorporated associations and to consider
whether the Comment should indicate that the court has the power to restrict
the number of witnesses who may testify as to value.

6. Recommended no change in subdivision (b} of Section 813, or in
Sections 814 and 815.

7. Referred to staff the language proposed to be added as subdivision
(c) of Section 816 in a previous tentative recommendation of the Commission,
with Instructions to draft language codifying the rule that great latitude
1s allowed in cross-examination of an expert witness. It was also suggested
that language be put in .the Comment indicating that, while the court should
be liberal in allowing an expert witness wide discretion in his selection
of comparable sales, the court should still adhere to the standard in the
statute that comparable sales must not be too remote in time, space, and
character. The staff was also directed to check the last paragraph of the
proposed Comment explaining subdivision (c) of Section 816 (noting that
existence of project enhancement or blight on comparable sales is one aspect

of relevance) in view of a possible similar Comment in the eminent domain law.

12—
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STUDY 65.70 - INVERSE CONDEMNATION {CLAINS
PRESENTATION RECUIREMENT)

The Commission considered Memorandum 76-2, the attached consultant's
study, and the First Supplement to Memorandum 76=2. The Commission was
advised that the Assembly Judiciary Committee approved the State Bar bill
to eliminate the claims presentation requirement in inverse condemnation
cases and had sent the bill to the Assembly consent calendar.

The Commission decided to table the subject until the ultimate fate

of the S8tate Bar bill is determined.

-13-
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STUDY 77 -~ NONPROFIT CORPORATIONS (GENFRALLY)

The Commission devoted considerable time to discussing the general
approach to the nonprofit corporations study :nd matters of organization and

drafting. The genercl toplces of discussion are noted below.

Comments of Professor Oleck

The Commission considered Memorandum 76-15, along with a letter from
Professor Oleck distributed at the meeting and atiasched as an Exhibit hereto,
relating to the general approach to the nonprofit corporations study and to
the role of the “ttorhey General in supervising nonprofit corporations. The
Commission directed the staff to write 8 letter to Frcfessor Oleck thanRing
Eim for his ioterest in its work and requesting him to elaborate some of his
concerns with the management of nonprofit corporations. The Commission also
requested the staff to indicate that, while it deoes not have sufficient funds
to retain the professor as a consultant, it would welcome the opportunity

to hear from him personally if he should be in California for other reasons.

Comments of Attorney General's Office

The Commission heard a presentation by Mr. Lawrence Tapper of the State
Attorney General's Office~-Charitable Trust Division. Mr. Tapper reported
that the California Attorney General has a whole staff of qualified and
dedicated investigatlve experts, including four:auditor-investigators in
los Angeles, three in San Francisco, and a full registry in Sacramento; at
last count, the entire charitable trust staff numbered 28. The Attorney
General maintains a reglstry of charitable corporations pursuant to the
Uniform Supervision of Trustees for Charitable Purposes Act {Govt. Code

§§ 12580-12597 ), which currently includes 15,000 foundations. The Charitable

~1H4~
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Trust Division has instituted a system of computer checks whereby suspect
transactions by foundations in the registry are flagged for investigation.

Mr. Tapper had a number of suggzestions for improvement of the Attorney

General’s supervisory rgle, including notification to the Attorney CGeneral
of mergers and consolidatlons and of radical changes in the purpose clause
of the artlicles. He agreed to glve some considerstion to the possibility
of requiring nonprofit corporations to characterize themselves as membership
or charitable, and to requiring notice to the Attorney Cenerzl of distribu-

tion of substantially all of the corporate &ssets.

Comments of Commission Coasultant

The Commission's consultant, Mr. G. Gervaise Davis III, raised a number
of questions concerning the general approath to drafting the nonprofit cor-
poration law.

(1) Mr. Davis suggested that the new law be orzanized in three basic
divisions: {a) general provisions, (b) provisions relating to charitable
corporations, and (c¢)} provisions relating to special nonprofit corporations.
The staff reported that its experience in the initial phases of the study
was that sepe@rate divisions for membership corporations and charitable cor-
porations, at least, were not necessary: Speclal provisions for chariltable
corporations could be inserted immediately following the general provisions
in cases where it 1s necessary to make & distinction. The Commission
determined to continue its study in the manner suggested by the staff but,
towards the conclusion of the study, it will review the number of special
provisions and determine at that time whether separste divislons would be

advisatble.

-15-
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(2) Mr. Davis noted that, in many instances, the new General Corpora-
tion Iaw 1s poorly drafted and suggested that in such cases the nonprofit
corporations provisions might p:ofitably depart from the precise wording
or organization of the General Corpcration Iaw. The staff concurred with
Mr. Davis that the new law is poorly drafted tut expressed a reluctance to
depart from its text except in egregious cases: Having the two statutes
as nearly similar as possible will aid in the interpretation of bhoth laws
as well as being & help to the practitioner active in both fields. The
Commission determined that, as a general policy, it would follow the new
law but would feel free to depart from it where it believed clarity could
be achleved without affecting the substance of the provisions.

(3) Mr. Davis suggested that it would be helpful to define membership
and charitable corporations for the purposes of determining the applicability
of general provisions of the nonprofit corporation law. The staff reported
that its experience so far In the study leads it to believe that the differ-
ences in treatment are so few as to render such a definition unnecessary.
The Commission decided to defer a decision on this point but reguested the
staff to keep s tally of the instances in which types of nonprofit corpora-

tions are distinguished for special treatment.

Use of Nonprofit Corporatigns Statutes of Other Jurisdictions

The Commlssion dlscussed the extent to which reform efforts in other
Jurisdictions should be drawn upon in drsatting the new nonprofit corporation
law. The Commission instructed the staff to look to the other jurisdictions
in areas of the law in which there appeared to be controversy or tension
and to reproduce sample provisions for the Commission's use. The staff
should also bring coples of the other laws to Commission meetings for

reference purposes.

-6~



Minutes '
January 15,. 16, anﬂ 17, 1976

~ WAKE FGR&ST UMVI:R?!TY SCHOOL Ol" LAW

Bow 7306 R’L\lmfd.l Ht'ilmn _
Wimstion-Salem, \urihi apnfugy ‘?l(ll} L
L 99 RO

January 12, 1976 -

Mr. Watnaniel Sterling

 Assistant Exacutiva Sacretary E
California Law Revisinn Cnmmissinn TR
School of Liw = - :

_ Stanfaxd Californis 9#305

Dear Mr. Sterling:

: Th;nks for the copies nf‘ynur December 1975 and January 6, 1976
nemorands, apparantly sant to ma hy Mr. John H. De Moully, Executive
-Secretary. :

Your statsuent 1n Mano 76-15 (1!6!76), last sentence, leads me
to comment on the assumption therein. You said.?*ﬂe also. appears to
be concerned with wisuse of the charitable corpuration forn; we assune
that -this will be adequately controllad. in Cnlifcruia through .guper~
vision by ths Attnrnﬂ? Gannral -gnd’ rastrictions nn distributions of
assets." _ ,

Takiug the last part. firnt, 1 ausgast that there will not be-
any enormous bulk of assuts to be distribuged if selfvsenvers cantrol
" the corporation without much yubiie ncrutiny prior to the time for
such diatrihutiun.

, " This emphasizes the importance o£ my utter disbelief that present—
style Attorneys-General Offices' suparvisions suffice to keep nom-profit
corporations ''adequately controlled.” 1In fact the spot checking by pre~
* sent attornsy-genersl (or Secratary of State) offices is pathetically
inadequate slmost everywhare. A whole staff of qualified and dedicated
~investigative experts ia what ie needed, and is found almost in u6 such
office; rather, a faw politically salected young amatéurs are "the staff"
in many places ~- or even a aingle part-time recent law school graduate.
And of course alwost nobody likes the prospect of need for more tax '
money for support of new and expsiasive administrative agencies or sgents.
But my experience with current (and past) supervision in several states
has’ led ma to view the pruscnt standards of supervision as gcnerally 8
rather bad joka. S :
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‘
» §.E.C. supervision usuallv will nov apply, as an outside “safety

factor." Tha I.R.&. only very ra-ently set up for the first time a new
division to suparvise noi-profft {[tax ewsmpt) organiwations, and has
bareliy begua to crack down on fex evasions 2mploying aocn-profit corpo-
ration form; and its exparierncs wey be helpful in setting up a propetr
state supervisory structure and staff.

More -specifically, sad vnbeloved as it mav be, a stern starutory
rule {with festh) vecuiving ragulsr and detalled sworn reports by all
non-profit organizations -- u5 to who is who (and his or her pther posi-~
tions snd holdingsy, and wvhat is whet {"minutes.," plus financial data ia
detall) should be set up. Perjury rules should he stated in this statute.

In effect this advocates a positively aggressive view of the duties
of the supervisory authority where charitable status is claimed by anyone
or any group.

Incidentally, to¢, this requires sharp reversal of the idea of
tight limgitation of the ultre vires doctrine. 1 believe that any
fraudulent or self-serving action should be open to quo warranto attack,
as ultra vires. The graut of the advantages of corporate {e.g., at least
"dual parsonality“} status should be viewed as basically limited, rather
'than as basicelly unlimited. If this means multiplication of lawsuits
by "aggrieved perscnms or factions," than we must bear that burden; support-
ing 1t by & aystom of heavy fines {or other criminal punishment) for those
whoe betray thelr claims to ba altrulstic people., Your statute draft seems
to echo the desire of managemant in business corporations not to be annoyed
by any questioning of tha right of the seigneur to rule,

All this moralizing may sound very "iveory tower' to hardboiled
business lawyers who mostly derive their fees from management rather than
from sharcaclders. But my lack of childlike fsith in unscrutinized
allegations of nobls purposas ie the result of long and too-often-bitter
experience with non-profit organization managements, The "propriatary
mentality" of officers in nou-profit organizations is even less restrained
(by faar of challengs by public authorities) than i{n business organizatioms.

I commend to thé commission the idea of a nonpartisan "biue ribbon
standing comaission” {or "divigion™) in the Secretary of State and/or
Attorney~General’s Office, to (1) grant, (2) supervise, (3) revoke, and
(4) institute punishment procamdings for abuse of -— all non-profit-
privilugod organizations,

Sincerely,

Aot X, Ot

Howard L. Qleck
Professor of Law

HLO:a
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STUDY 77.20 - NONPROFIT CORPORATIONS (CRGANIZATION)

The Commission commenced consideration of Memorandum 76=7 relating to the
pame, purposes, and formation of nonprofit corporations. The Commission made

the following decisions with respect to the draft statute:

§ 50C0. Short title

This section was tentatively approved.

§ 5110. Application of general provisions

This section was tentatively approved. The Comment should indicate that
the general provisions of the preliminary part of the Corporations Code may be

applicable.

§ 5111. Scope of division

This section should be redrafted to state that the General Nonprofit Corpora-
tion Iaw applies to all nonprofit corporations presently existing or hereafter
formed, followed by enumerated exceptions. The section or Cotment should also
make clear that the provisions of the General Corporation Iaw do not apply to
nonprofit corporations; the Comment might indicate ™ thet decisions under comparzble
provisiocns of the General Corporation [aw msy be an aid to interpretation, however.
The Comment should note that special provisions applicable to nonprofit corpora-

tions in other codes which are not repealed remsin in effect.

§ 5115. Filing by Secretary of State

This section should be revised to make clear that, if the Secretary of State
refuses to file =n instrument because it does not conform to law, and if the
instrument is resubmitted with 2n opinion of an attorney tnat it does conform to

law, the date of filing is the dzte the instrument was originally received. The

“l7w
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staff should investigate the procedure whereby articles are filed with the
Franchise Tax Board in order to ascertaln whether anything in this section inter-

feres with that procedure.

§ 5116. Delayed effective date of instruments

Subdivision (&) was revised to refer to instruments that are to "become

effective on & dete not later me-mewe than 90 days after the filing date." fhe

meaning of the phrase "by appropriate corporate action” in subdivision (b) should
be ascertained by communication with the Secretary of State to enable Commission

action on this section.

§ 5117. Instruments conforming to law

This section was tentatively approved.

§ 5120. Application of definitions

This section wss tentatively approved.

§ 5122. Articles

This section was tentatively approved, subject to Commission review of
certificates of incorporation (when foreign corporations are studied) and agree=-

ments of merger (when mergzers are studied).

§ 5124. Corporation

This section should be redrafted to define business corporations. In the
nonprof'it corporation law, the term corporatilon should always be modifled by

e 1ther “"business" or "nonprofit.”

Qther definitions

The Commission directed that definitions of "association" and Yinstrument'
be initiated or at least places reserved for them in the nonprofit corporation

law. -18-
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STUDY 77.200 - NOFNPROFIT CORPORATICNS (WINDING UP AND
DISSOLUTION-~DISTRIRUTION OF ASSETS)
The Commission commenced considerstion of Memorandum T6-10 relating to
distribution of assets by a nonprofit corporation ¢n dissolution. The Commission

made the following decisions with respect to the draft statute:

§ TCLl. Notice to Attorney Generval

This section was tentatively approved, with the phrase "reasonably required"
gubstituted for "specified” in the last sentence. The staff should give considera-
tion to whether the notice should also be required in cases of merger, radical
change of purposes, or divestment of assets; the staff should also glve considerz-

tion to possible penalties for railure to comply with this sectlon.

§ 7032. Distribution among members or in sccordance with articles

The Commisslon approved the concept that members of a nonprofit corporation
may recelve assets on dissolution absent other disposition required in the
articles. The Commission éirected the staff to give some consideration to
permitting other disposition to be designated in the bylaws. In addition, the
determination of "respective rights" mizht be elaborated, and the requirement

of "egual distribution" among members should be reviewed.

& 7033. Return of assets held on condition

This section was tentatively approved.

§ 7034, Disposition of assets held oh trust or by charitabtle corporation

Subdivision (a) of this section, providing for distributions of nonprofit
corporations in conformity with the doctrine of cy pres should be revised to

(1) permit distribution to other nonprofit orgunizatlons and (2) require

-15~
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dGistribution not in sccordance with cy vres but in dccordance with the purposes

for which the assets were received on trust. The staff snould consult statutes

of other jurisdictions to determine how these problems are handled elsewhere,
The staff should give consideration to placing a time limit in subdivision

(t) for trinzing & petition for court supervision of the distribution.

-20-
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STUDY 78.50 - LESSOR-LESSEE RELATIONS
( UNLAWFUL DETAINER PROCEEDINGS)

The Commission considered Memorandum 76-11, the propeszl of Mr. Ronald
P. Denitz which was attached to the memcrandum, and Mr. Denitz' letter of
January 15, 197G, which was handed out at the meeting, concerninz possible
changes to Section 1174 of the Code of Civil Procedure and Section 1352 of the
fivil Code (unlawful detziner). A copy of Mi. Denitz' letter is attached to
these Minutes as Exhibit I.

The Commission made the following decisions:

1. ©No change should be made to the existing language of subdivision (b)
of Section 117k of the Code of Civil Pirocedure concerning treble damamés.

2. No change should be made to the existing language of subdivision {c)
of Section 117k concerning restoration of the tenant to his estate upon pay-
ment of the judgment within five days.

3. The Commission epproved (with Commissloner Stanton dissenting) the
concept of codifying, either in Section 1174 or in a seperate section, exist-
ing law which converts an uniawful detainer action into an ordinary civil
action for damages when the tenant surrenders possession before trial and
gives the court discretion to grant the plaintiff leave to amend his complaint
to seelk damages for loss of future rent. The proposal to make mandsztory the
granting of the plaintiff's application for leave to amend in such circum-
stances was disapproved.

The proposal wes returned to the staff with directions to study the
matter further and to give additional consideration to the following problems:

1. Whether, after the tensnt surrenders possessioh, the plz2intiff may

in some circumstances be requlred to Join additional parties under existing

-1
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rules of Jjoinder (E;E;L un assignor or gusrsntor rot in possession} and how
the rights of such parties ccn be protected.

2. Whether the orizinal complaint in unlawful detainer might be drawn
to put the tenant on notice that damages for loss of future reat will be
gought in the unlawful detainer action if the tenant surrenders possession
before trial, thereby obviating the need to cmend to seek such damages.

3. How an amendment to Sectiom 1174 to apply the contract concept of
damages contained in Section 1951.2 of the Civil Code teo unlawful detainer
actions can be drawn to keep cleur the distinetion between situations where
there is « lease and situations where there is not.

4. Whether applicition of the contract concept of damages contained
in Section 1951.2 to unlawful detainer actions would reallocate the burden

of pleading and proof on the issue of mitigation of damages.

APPRCVED

Date

Chairman

Executive Secretary
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John H, DeMoully, Esq.

Executive Secretary

California Law Revision Commission
School of Law

Btanford University

Stanford, California 94305

, Rer Study 78.50 - Lassor-Lessee Reiationé
* (Unlawful Detainer Proceedings)

Dear John:

I am gratified that Memorandum 76-1i dated January 6,
1976 substantially approves the proposal for amending Section
1174 of the Code of Civil Procedure and Section 1952 of the

"Civil Code in order to make possible the award of "1951.2

damages” in an unlawful detainer proceeding after the tenant
has vacated.

However, two aspects of the proposal were disapproved
by sStaff and, as to the disapproval pf Propcsal 111 (making
mandatory the present discretion to grant Plaintiff's leave
to amend in order to plead prospective damages after the
tenant vacates), I urge that the disapproval be reconsidered
in the light of the following: :

Prior to the enasctment of Section 1951.2 in 1970, the
Court enjoyed a judicially developed discreticnary right to
grant leave to make the type of amendment in question. Prior

to Section 1951.2 becoming effective, it was both judicially

and legislatively impossible for the Court to permit the kind
of an action which Section 1951.2 contemplates. However, when
the Legislature enacted Section 1951.2 it gave to the Landlord
an u%gualified right to seek in a plenary separate action the
ete range of expectancy damages as are detailed in Section
1951.2,. If the Plaintiff-Landlord could in any and all events



STUDY 78.50 ~ EXRIBIT I ‘ Minutes
Jamusry 15, 16, sand 17, 1976

: iioran Really & CondtusctionCe e '_

. . e
. John H, DeMoully ! January 15, 1976

file a separate action to recover these "1951.2 damages", it

would simply invite a multiplicity of actions if the revision
of Code of Civil Procedure Section 1174 made the amendment of
Plaintiff's uniawful detainer complaint merely digcretionary.

I realize that in a limited number of cases the statute

of limitations might be an igsue, but in the vast majority of
factual situations the Plaintiff in an unlawful detainer action
will have pursued his action well within the minimum two year
statute of limitations which would be applicable t0 even an

" oral month to month tenancy. Consequently, it would be
Justifiable {based upon the legislative change brought about
by Section 1951.2) for the Commission to recommend a change
(albeit substantive) obligating the Court to permit an amendment
of the unlawful detainer Complaint to prevent a multiplicity of

- actions, particularly since the tenant will have been well aware
from the unlawful detainer proceedings of the Plaintiff-Landlord's
intent to litigate with reference to the tenancy and will, of
course, be given ample time by the Court to plead to the amended
Complaint; in this latter comnnection, I certainly would not object
-0 an insertion in the Statute of a provision making mandatory a
30 day right tc Answer the amended Complaint.

Cordially,

RONALD P, DENIT
Assistant General Counsel

RPL/svh



