
July 11, 1975 

Time Place 

July 17 - 7:00 p.m. - 10:00 p.~. 
July 18 - 9:00 a.m. - 4:30 p.lY .• 

St3te Bar Building 
601 McAllister Street 
San Francisco 94102 

FIN·\L AGElmA 

for meeting of 

CALIFORNIA rAP REVISION COMMISSION 

San Francisco July 17-18, 1975 

1. Minutes of June 26-27, 1:)7), Meeting (enclosed) 

2. Administra ti ve lola l tel'S 

197:; LegisLi ti ve Program 

Oral Report 

3. Study 36 - Eminent Dom~in 

36.300 - Eminent Domain (Fair VBrket Vdlue--Church Property) 

Memorandum 75-54 (enclosed) 

36.60 - Relocation Assistance (Private Condemnors) 

Memorandum 75-55 (enclosed) 
Staff Draft of Tentative Recommendation (attached to Memorandum) 

Discussion of Reaction of Subcommittee on Eminent Domain 

Vaterial prepared by Staff for Subcornrni~tee (enclosed) 
Additional material to be handed out at meeting 

4. Study 81 - Transfer of Ou':·-of-State Trusts to California 

Memorandum 7 ;,-)0 (enclosed) 
Staff Draft of Tentative Recommendation (attached to Memorandum) 

5. Study 39.90 - Claim and Delivery 

Memorandum 7;-31 (sent 7/7/75) 
Tentative Recommendation (attached to Memorandum) 

6. Study 39 - Prejudgment I\ttachment 

Memorandum 75-53 (enclosed) 
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July 11, 1975 

7. Study 39.120 - Enforcement of JudgmentG 

IJ~ 

'\ '" I'" h~ liv':-' V 

Memorandum 75-26 (sent 6/5/75) 
Memorandum 74-25 ('Pl:ird-Psrty Clair.ls; originally attached to 

Memorandum 75-7; dnother copy sent 6/5/75) 
Draft of Title 9 - Enforcement of Judgments (originally attached 

to Memorandum 75-7; another copy sent 6/5/75) 
First Supplement to Memo ra nduD', 75-7 (sent 6/5/75) 
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MINUTES OF MEEI'ING 

of 

CALIFORNIA LAIl REVISION COMMISSION 

JULY 17 AND 18, 1975 

S8n Francisco 

A meeting of the California law Revision Commission was held in 

San Francisco on July 17 and 18, 1975. 

Present: MoIre Sandstrom, Cru.irman, July 18 
John N. Mclaurin, Vice Cbgirman 
Thomas E. S~anton, Jr. 

Absent: 

Howard R. Hilliams 

Robert S. Stevens, Member of Senate 
Alister McAlister, Member of Assembly 
John J. Balluff 
John D. Miller 
George H. Murphy, ex officio 

Members of Staff Present: 

John H. DeMoully 
Stan G. Ulrich 

Robert J. 

Nathaniel Sterling 
Jo Anne Friedenthal 

Murphy III 

The following persons were present as observers on days indicated: 

July 17 

Norva1 Fairman, Department of Transportation, San Francisco 

July 18 

Carl Olsen, California State Sheriff's Association, San Francisco 

_1_ 



l1:inutes 
July 17 and 18, 1975 

ADMDUSTRATIVE HATTERS 

Approval of lIinutes 

The l1inutes for the June 26 and 27, lQ7S, meeting ,.,ere approved as 

submitted. 

Le~islative Program 

The Executive Secretary reported on the progress of the 1975 

legislative program, summarized bela," as of June 2b, 1975: 

1975 LEGISLATIVE PROGtUU 

CALIFORiHA LA!, REVISION CO.L.ISSION 

ENACTED 

AS 74 (Ch. 7, Statutes of 1975) - l1odification of Contracts--Comruercial 
Code Revision 

AS 192 (Ch. 25, Statutes of 1975) - Escheat--Travelers Checks and 1·loney 
Orders 

AS 919 (Ch. 200, Statutes of i975) - Defers attachment law for one year 
ACR 17 (Res. Ch. IS, Statutes of 1975) - Authority to study topics 

SENT TO FLOOR "DO PASS"--SECO,m HOUSE 

SB 294 - Out-of-Court Views by Judge or Jury 
SB 607 ':' Payment of Jud!l!llents in Installments 
.\8 73 - Good Cause Exception to Physician-Patient Privilege 

SENT TO FINANCE C011HITTEE "DO PASS"--SECOND HOUSE 

ACR 39 - Authorizes Commission study of marketable title act 

PASSED FIRSt HOUSE 

ABU - C£neral Eminent Domain Statute 
AS 90 - Wage Garnishment Exemptions 
AS 124 - Conforming changes - eminent domain 
AB 125 - Conforming changes - eminent domain 
AS 126 - Conforming changes - eminent domain 
AB 127 - Conforming changes - eminent domain 
AB 128 - Conforming changes - eminent domain 
AB 129 - Conforming changes - eminent domain 
AB 130 - Conforming changes - eminent domain 
AB 131 - Confonning changes - eminent domain 
AB 266 - State Agency Condemnation 
AB 278 - Conforming Changes - codified provisions - eminent domain 
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l1inutes 
July 17 and 18, 1975 

TO BE SET FOR HEARING JANUARY 1976 

AB 1671 - Partition of Real and Personal Property 

NOT YET INTRODUCED 

Liquidated Damages 
,'age Garnishment Procedure - Senate Preprint lIill No. 3 

DEAD 

AB 75 
AB 974 

- Oral :!odification of Contracts--(',eneral Provisions 
- Admissibility of Copies of Business Records in Evidence 

will be referred for interim study) 

Future Heetings 

The September meetinp, "as cancelled. 

(possibly 

The next meeting of the Commission <1ill be held on October 9, 10, and 11, 

1~751 at Stanford. Future meetings "Ul be scheduled later. 

Contract '!lith Garrett H. Elmore 

The Executive Secretary reported that considerable additional research 

would be required on the partition study to determine the ramifications of 

partition proceedings where community property, partnership property, or 

homesteaded property is involved. The Executive Secretary recommended that 

our consultant on partition, Mr. Garrett H. Elmore, be retained to perform 

research and make recommendations to the Commission and its staff concerning 

these matters. A motion was unanimously adopted that Mr. Elmore be retained 

for this research, that the compensation be $500, and that the Executive 

Secretary be authorized and directed to execute the contract on behalf of 

the Commission. 
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Minutes 
July 17 and 18, 1975 

STUDY 36.60 - EMINENT DOIAAIN (RELOCATION 

ASSISTANCE--PRIVATE COlrnEMNORS) 

The Commission considered Memorandum 75-5; and the attached staff 

draft of a tentative recommendation rela"cing to relocation assistance by 

private condemnors. The Commission approved the tentative recorr~endation 

for distribution for comment after revising the recommendation to read: 

7276. A person E@~Re~ ~ka~ ~ ~€i~e @M~~~Y @~ ~~€ii~ 
~~4ii~y~ acquiring real property by eminent domain shall 
provide relocation advisory assistance dnd shall make any 
of the payments re~uired of public entities by this chapter. 
This section does ~ apply to public utilities governed ~ 
Public Utilites ~ SectionbOO £!: public entities governed 
by Sections 7260-7275. 
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Minutes 
July 17 and 18, 1975 

STUDY 36.300 - EMINENT DOl/JAIN (F_B 11 AND RELATED CHANGES) 

The Commission considered Memora,ldwn 75-54, the material prepared by the 

staff for the Senate Subcommittee on Eminent Domain, and the proposed amend-

ments to [IB 11 and AB 278 (distributed at the meeting and attached hereto), 

reldting to changes in the eminent domain bills. The Commission detennined 

to make the ~mendments ~s proposed, "ith the following exceptions: 

§ 1230.065. Operative <1ate 

The operative date references in subdivision (b) should confonn to 

subdivision (a). 

§ 1240.050. Extraterritorial condemnation 

Subdivision (b) of this section should be made into a separate section. 

§ 1245.235. Notice and reasonable opportunity to be heard before resolution 
of necessity adopted by local public entity 

The last sentence of subdivision (b) "as revised to read: 

The governing body need not give an opportunity to appear and be 
heard to any person '"ho fails to """j<s ... " :,;s :';J. ..... s:';;ie .. file a 
request for hearing on the matters referred to in Section-I2qo.030 
within 15 dayS dfter~:,;The notice is mailed-.- -

§ 1255.230. Objections to withdrawal 

The Comment to this section should note that the section implements the 

Constitutional mandate that the deposit be available for withdrawal by the 

property owner before possession is taken. 

§ 1263.320. Fair market value 

The Commission rejected the proposal contained in Memorandum 75-54 to 

adopt the Uniform Eminent Domain Code provision on fair market value. The 
-')-



Minutes 
July 17 and 18, 1975 

Cowmidsion instructed the Executive Secretary to write to the Legislative 

Counsel for the California Catholic Conference indicating its decision and 

the reasons therefor. The staff "as also directed to revi€',' the Comment to 

this section for accuracy. 

§ 1263.510. Compensation for loss of good"Hl 

Subdivision (c) of this 5ection should be revised in essence to provide 

that compensation for loss of ;!oodIJill must be claimed in the answer; that a 

claim for such d loss waives the confidentiality of the state tax records of 

the business insofar as relevant to the loss of goodwill; and that the tax 

and other records and documents may be obtained only through normal discovery 

procedures. The provision enabling the plaintiff to require court trial of 

the issue of compensation for loss of goodwill was deleted. 

-6-



1XBIB1'l' 1--S'lUDY 36. 300 Minutes 
July 17 and 18, 1975 

AMENDMENTS TO ASSEMBLY BILL 11 

(1975-1976 Reg. Sess.) 

Code Civ. Proc. 5 1230.065. Operative date 

1230.065. (a) This title becomes operative July 1, 
~~H 1976 • 

(b) This title does not apply to an eminent domain 
proceeding commenced prior to January 1, 1977. Subject 
to subdivisions (c) and (d), in the case of an eminent 
domain proceeding which is commenced on or after 
January 1, 1977, but prior to the operative date, this title 
upon th~ operative date applies to the proceeding to the 
fullest extent practicable with respect to issues to be tried 
or retried. . 

(c) Chapter 3 (commencing with Section 1240.010), 
Chapter 4 (commencing with Section 1245.010), and 
Cpapter 5 (commencing with Section 1250.010) do not 
apply to a proceeding commenced prior to the operative 
date. 

(d) If, on the operative date, an appeal, motion to 
modify or vacate the verdict or judgment, or motion for 
new trial is pending. the law applicable thereto prior to 
the operative date governs the determination of the 
appeal or motion.· .' 

00IxuIltm. Subdivision (al of g.'otion 1 230.0r..; ".In~,. the operative 

968/617 

date of this title until July 1, ~9~~ 1976 , to allow sufficient time 

for interested persons to become familiar with the new law. 
Subdiviaion (b) ad.opt~ til. polic·y that this title i, to apply tu the 

full_ exlent practi<-abl,' to p<'lldinlt prOJ· •• rlilll!" ex,·o.pt. thoSf com· 
menced. more thslI six month. before the opprati" .. date. In most p ...... 
eeediDgB commenced withIn ,Ix moulhs bdo .... Il,. operatj,· .. date, ex. 
cept perha.po those in t.rial ()r awaiting imnlin.nl trial, 111~ imm<'diate 
applieatiQn of this title wou.ld !lot delny the p .. rti .... or ('Our! in pr0-
ceeding to jud(ltllent. Imm.dial<' Hpplil,ation moreover, wOllld prevent 
ineonaistencies of result as b!'tween pnlJ'.edill~'" oommeu,·oo ohortJy 
prior to the operative date a.nrl PW". eomme""ed ".·hortly thl'l'""fter. 
:rhe phl'&ll6 "to the Cnl1eot utenl p."".tieahle" is inlended to give the 
~rt d~retionary .power to adllpt. th. appli".tion of the title to the 
eireumatancell al individual """"", tht'l'eby reducing the po ... ibility thlLt 
im1DelliaU appliloa.tlon of these provisioo. to pendi~ litgation might in 
apecial_ c&UlIe injustice. . 

Subdivision (c) exclud .... from a.ppUcation to ""Ddinl!' proefol'ding8 
proviaionl dr-aling with the right to take, preL';,nd.mn .. tion activiti .... 
aIICI pltadil1l!R . 

. Subdivision (d) provid ... , in th .. inte.rest of fairnE'88, that any de­
eiaion of a posttrial motion or a.pp"al peudlog on the operative date 
IIbouId be baaed. upon the law !hilt was applicable wheon the ac.tion wBl 
triecL It would be unfair to hold litigants to a diffe,...nt rille of lB.w 
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in th" m.tenninAtion of claimed error than the law whicb gov~rned'lJt 
tillI time the claimed error was committed. If the motion or IlPJlt'aJ 
rwultll in a. n~w trial, how('Ver. thil! title would govem the furth ... 
PJOOeedinp in the action ullder bubdivision (b). 

NOTE: The Law Reviaion Commission has determined to make the fore­
going amendment. 

Code Civ. Proc. § 1240.050. Extraterritorial condemnation 

1240.050. i!L A local public entity may acquire by 
eminent domain only property within its territorial limits 
except where the power to acquire by eminent domain 
property outside its limits is expTt'ssly grantcd by statutI" 
or nece,ssarily implied as an incident of one of its other 
statutory powers. 

968/6.18 

ill Unlen !!!. power !!!. acquire .l!I eminent domain property outside 

its territorial limits ia expressly limited .l!I statute, ~ local public 
• 

entity may acquire .l!I eminent domain property outside its limits for 

water, J!!!.L.2! electric supply, .!!!. for drainage .2! sewer purposes. 

Comment. Subdivision ~2! Section 1240.050 codifies prior law. 

Althou~h--, . 
(.'i""xpress statutory authority generally is required, extraterritorial 
condemnation also is permitted where this power is necessarily 
implied as an incident to the existence of other powers expressly 
granted. See City of No. Sacramento v. Citizens Uh1. Co., 192 Cal. 
App.2d 4112,13 Cal. Rptr. 538 (1961) (implied authority); City of 
Hawthorne v. Peebles, 166 Cal. App.2d 758, 333 P.2d 442 
(191S9) (statutory authority); Sacramento Mun. Util. Dist. v. 
Pacific Gas &- EIec. Co., 72 Cal. App.2d 638, 165 P.2d 741 (1946) 
(statutory authority). See also Harden v. Superior Court, 44 
Cal.2d 630, 284 P.2d 9 (1955); City of Carlsbad v. Wight, 221 Cal. 
App.2d 7156, 34 Cal. Rptr. 800 (1963). ct Mulvilie v. City of San 
Diego, 183 Cal. 734, 7if'!, 192 P. 702,703 (1920); McJJean. Yo City 
of Fresno, 112 Cal. 159, 44 P. 358 (1896). ~ilhlR8 

Subdivision ~ constitutes ~ express statutory authorization of 

extraterritorial condemnation authority. It in effect codifies £!!! law 

that furnishing sewage 

~cilities and sup~lying ~Ilter are services for which ,the power, 
of extraterritorial condemnation may be i.,~ied exercised. City of 
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Pll$Ildena Y. Stimson, 91 Cal. 238, Z1 p, 604 
, (1891) (sewage) (dictum); City of Illo. Sacramento Y. Citizens 

UtU. Co., supra (water). Cf. Southern Cal. Gas CO, Y. Cit)' of Los 
AiJgfJeS, '30 CU.2d 713, 718, 329 P.l'.d 289, 291 (1958). Compare 

, City orCarlilllisd' v. 'toI1ght, ·!lupra. It should be notedtflat the extra-

territorial condemnation authorl.!.::. granted in subdivision ill may be 

limited !!I. statutes restricting the condemnation authority of .! particu­

lar !2£!!!. publi£ .'!!I.tity to .!:!!. ;'oundari~'!. £!. !!x. statutes requiring the 

consent of !!!! governing .l!,ody of .~ jurisdiction in which the property 

.!:2. be taken ia h'Cbt'·d. :>,~ ~ a"rb,_! !lav . .code § 7147 (small 

craft harbor district may acqutre extraterritorial .P!£l!.erty only with 

consent of governing ~d.U.i Pub. UtH. Code § 30503 (Southern California 

Rapid Transit District may acquire property only within its boundaries). 

There are a number of statutes that expressly authorize 
extraterritorial condemnation. Eg., Govr. CODE' 61610; HAM. 
6t NAV. CODE' 7147; HEALm 6t SAF. CODE ,§ 6514,13852(c); 
PuB. REs. CODE f 5540. Such statutes are constitutional. Cit)' of 
Hawthorne v. Peebles, supra; Sacramento Mun. Ytil. Dist. v. 
PIlCiIic Gas & Elec. Co.,' supra. 

A significant limitation on the exercise of extraterritorial 
condemnation Is that the resolution of necessity of a local public 
entity is not conclusive where the property to be taken is outside 
its boundaries. Section 12415.2.;()(b). See City of Hawthorne v. 
Peebles, supra; Cit)' of Los Angeles v. Keck, 14 Cal. App.3d 920, 
92 Cal. Rptr. 599 (1971). See also Orange Count)' Water Dist. v. 
Bennett, 156 Cal. App.2d 745, 750, 320 P.2d 536, 539 (1958); Los 
Angeles Count)' F100d Control Dist. v. Jan, 154 Cal. App.2d 389, 
394, 316 P.2d 25, 28 (1957). The "necessity" required to justify 
extraterritorial condemnation is only a reasonable necessity 
under all the circumstances of the case and not an absolute or 
imperative necessity. CityofHaA'thorne v. Peebles, SIi,lra. While 
economic considerations alone may not be sufficient to justify 
extraterritorial condemnation, considerations of economy may 
be taken into account in detemrlning necessity. Sacramento 
Mun. Util. DiBt. Y. Padfic Gas &- Elec. Co., supra. Compare Cit)' 
of Carlsbad v. W.rght, supra. 

NOTE: This change is the result of a suggestion of the Subcommittee 
on Eminent Domain of the Senate Judiciary Committee. 

Code Civ. Proc. § l240.640. Use by stAte more necessary 
than other uses 

968/624 

1240.640. (a) Where property has been appropriated 
to public use bv a.ny person other than the state, the use 
thereof by the ~tate for the same use or any other public 

UBe is presumed .!:2. be a more necessary use than the use to which such 



use by 

property has already been appropriated. . 
(b) Where property has been appropriated to public 

the state, the use thereof by the stste ia presumed to be a more 
necessary use than any use to which such property might 
be put by any other person . 

.hl The presumptions established .!!I. this section ~ presumptions 

affecting the burnen ~ pro~f. 

Comment. Section 1240.640 ereaases eeaewha~ supersedes the general 

rule stated under former Code of Civil Procedure Section 
1240(3) and formn Government Code Section 15856 (Property 
Acquisition Law). Section 1240(3) provided a state priority over 
private ownership and Section 15856 provided an absolute 
priority for all acquisitions under that statute. See, e.g., State Y. 
City of Los Angeles, 256 Cal. App.2d 930, 64 Cal. Rpt!. 476 (1967). 
Section 1240.640 not only embraces state acquisitions under the 
Property Acquisition Law but also under any other authority, 
most notably by the Department of Water Resources and the 
Department of Transportation. See also WATER CoDE § 252 
"(authority of the Department of Water Resources to take park 

lands). However, unl!\u! prior law, the presumptions of this section are 

~ rebuttable rather ~ absolute. 

Specific exemptions or qualifications to the rule of state 
supremacy may be stated elsewhere. E.g., Section 1240.680 (park 
use presumed "more necessary" than highway use); STs. & 
Hwys. CODE §§ 155 (Department of Transportation may not 
take for memorials without county consent); 103.5, 210.1 
(Department of Transportation may condemn parks but shall 
avoid doing so wherever possible). Also, property appropriated 
to public use by the state may be taken for common use where 
compatible pursuantto Section 1240.510 et seq. and the prior user 
may, under appropriate circumstances, be permitted under 
Section 1240.630 to continue his use jointly with the more 
necessary state use. 

NOTE: This change is at the direction of the Subcommittee on 
Eminent Domain of the Senate Judicisry Committee. 

Code Civ. Proc. § 1240.660. Property appropriated to the 
public use of local public entities (new) 

968/625,043/188 

1240.660. Where property has been appropriated to public ~.!!I.~ 

local public entity, the ~ thereof ~ the local public entity is pre-

sumed l£. be !!. !I!£!!. necessary ~ than any ~ to which such property 
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might be put ~ any other local public ~ntity. The presumption estab-

lished ~ this ~ion 1!!. .! presumption affecting ~ burden of proof. 

Comment. Section 1240.660 supersedes former Sections 1240(3) and 

1241(3) of the Code of Civil Procedure. Section 1240.660, like its 

predecessors, protects property appropriate.d to a public use by or to 
the use of one local public entity from displacement by any other local 

public entity. However, unlike its predecessors, Section 1240.660 

creates a rebuttable, rather than a conclusive, presumption. It should 

be noted that this presumption :ls only for purposes of displacement of 

one user by another. Any local public entity may take property of any 

other local public entity for joint use where compatible under Section 

1240.510. See, e.g., City of San Diego ~ Cuyamaca Water ~ 209 Cal. 

152, 287 P. 496 (1930), and Turlock Irr. Dist. ~ Sierra ~ Power Co., 

69 Cal. App. 150, 230 P. 671 (1924). 

Section 1240.660 expands the number of local public entities given 

the presumption. Former Section 1241(3) listed a greater number of 

entities than former Section 1240(3); however, the discrepancy appears 

to have been unintentional, and the sections were apparently regarded as 

interchangeable. See City of Beaumont v.Beaumont Irr. Dist., 63 Cal.2d 

291, 405 P.2d 377, 46 Cal. Rptr. 465 (1965); County of Marin ~ Superior 

Court, 53 Cal.2d 633, 349 P.2d 526, 2 Cal. Rptr. 758 (1960). 

The term "appropriated to public use" is defined by Section 1235.180. 

See Section 1235.180 and Comment thereto. Former Sections 1240(3) and 

1241 (3) prohibited takings "while Buch property is so appropriated and 

used for the public purposes for which it has been so appropriated." 

(Emphasis added.) This language implied that the property must not only 

be appropriated but also actually used for a public purpose. However, 

the cases did not so construe the section. See ~ Bay Hun. Util. 

Dbt. ~ City of LoM, 120 Cal. App. 740, 750, 8 P.2d 532, 536 (1932) 

('''used' does not mean sctual physical use •• but • • • property 

reasonably necessary for use" which will be used within a reasonable 

time). The term "used" has accordingly been eliminated from Section 

1240.660 to conform with the actual construction. Similarly, both 

sections referred to takings of "private" property appropriated to the 

use of the respective entities. It was clear, however, that the sec-
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tions were not limited to prl.vate property devoted to public use but 

included property owned by public entities as well ss by private in­

dividuals or corporstions. See City of Beaumont ~ Beaumont Irr. Diat., 

supra (city may not condemn property appropriated to USe by irrigation 

district); County of Marin ~ Superior Court, supra (county road may not 

be condemned by municipal water district); Mono Power Co. ~ City of Loa 

Angelea. 284 F. 784 (9th Cir. 1922)(city may not condemn property appro­

priated to use of other governmentsl entities by private corporation). 

The modifying word "private" has, therefore, been omitted. 

NOTE: This section is added at the direction of the Subcommittee 
on Eminent Domain of the Senate JudiCiary Committee. 

Code Civ. Proc. 5 1245.235. Notice and reasonable opportunity 
to be heard before resolution of necessity adopted by 
local public entity 

043/196 

1245.235. (a) The governing body of a local public 
entity may adopt a resolution of necessity only after the 

governing body hss hei~ a heerfs8 at Yh~eh ~er8ea8 given each person 

whose property is to be acquired by eminent domain haye ha~ notice !a! a 

reasonable opportunity to appear snd be heard. 

(b) Notice 6f +he h~lIlil~~ shall be sent by first-class 
mail to t'uch pl'rson whose property is to be acquired by 
eminent (jpmain if the name and address of the person 
appears on the last cllualizcd county assessment roll 
(including the roll of state-assessed property). The notice 
shall state the ~ ~I!l@"', ~ .... bj@et '* ~ RelH'iA~ ftfMi 
-!lheI4 Be- _ilea ttf~ -H;.~~ +e #Ie 4t+e ef ~ 

hear!l:al intent of the governing body E:? adopt the resolution and the 

right of each such person ~ appear and be heard, The governing body 

~ ~ give !!!. opportunity to .sPRear and be heard E:? sny person who 

fails ~ respond ~ the notice within .!i days after g,.!!!. mailed • 

.hl Nothing in Elli section precludes the governing body ~.! 

local public entity from satisfying the requirements of this section 

through any other procedure !h!l has given !!£h person whose property.!!!. 

!£ £!. acquired h eminent domain notice and .! reasonable opportunity ~ 

appear and be heard .2!!. the matters referred to in Section 1240.030. 
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CIOmmen'. Section 1245.23\ whi~h re(juir~s loc.:nl put-lic t'l1t-itif'f1 
kI give notice to pel'llOno WllOS<' property i. to be Rl>quired 81!d " roason· 
able opportunity to apl"'4r and be heard, irupo.,e, a ltew requirement in 
elllinent domain proceeding!. 

Subdivision (a) makes £l~ that .the notice and opportunity to 

appear and be heard must:. precede the adopt ion of the resolution £i 
necessity. However, unde~ subdivision ~.this requirement may be 

satisfied Ex any adequato:. procedure foll~ Ex the local public entity, 

for example t. !hrou.!l!!. he.adElE. .und'S!. 2. local improvement ac t. 

Subdivision (b) pe:rmj~ .!he local:. public entity to require the 

propert:y owner ~ !'!!'.!~ !'.!!. !!:.f!'irmative and !! prompt request ~ appear and 

be heard. before. it hI. obligated _~ give ~ hearinJi:.. 

NOTE: The foregoing changes are in response to suggestions by the 
Subcommittee on Eminent Domain of the Senate Judiciary Committee. 

Code Civ.- Proc. f 1245.255. Collateral attack on conclusiveness 
·of resolution 

043/197 

12415.255. A resolution of necessity does not have the 
effect prescribed in Section 1245.250 to the extent that its 
adoption or contents were influenced or affected by 

gros8 a~use of discretion or. arbitrary or capricious action by the 

governing body .. Nothing in this section precludes a 
, public entity from rescinding a resolution of necessity 
and adopting a new resolution as to the same property 
subject to the same consequences as a conditional 
dismissal of the proceeding under Section l260.l20. 

CJomIDeul. s.etion 1245.255 is new. It permi'" a collateral atta.k 
011" the 6tmeluaift tWeet of the r_lution of neeflllSity. - tfte·._ 
IlOI __ t:hat- tate-- wnsi+e -ef. tl!e- Ieeeht~i&ft ~ ee liipee!l~,. at~~_ 
..aer the _.itt_MiI e IlSftftdMttM Met-tit!, .see- Beebs:a ~ 
f"N .. 8" lillepew .. "} ... ftIIIt'& t.h!PMHtliep. ("lWei •• , ... ."... 
......... iolt"). Seetion 1:Mf>.21'>5 overrules tbe e""" of Peolk tI. OMII­
~,52 Ca\:2d 299, Wl P.2d 598 (1959), insofar as that cue pre· 
eluded & collaten,] attack on the cOl1cl usi vo e!feet of the resolution of 
neee-it)'. 

Ia addition to the roHateral .. ~k on the conclusive effect of the 
JOWOlntion permitted by Section 1345.255, the validity of the resGlntion 
may be subject to direct atl ... k by ~dmin~trative mandamus (~~ioJ1 
1094.5} and, in the ease of a conlhet of mterest. under the Pohtlcsl 
Jteform Act of 1974 (GoVT. COIlE § 91003(b)). See also Section. 
1:W;.270 (resolution adopted as a romlt of bribery). 

Because Section 1245.255 permits collateral attack ~ the ££!!,-

elusiveness of the resolution, the standard for attack is ~ stricter 

standard than under the administrative mandamus statute. Compare Sec­

~ 1245.255 ("gross abuse of discretion'.') with Section 1094.5 ("abuse 

-1-



of discretion") and E.!!!!~ thereunder ,("arbitrary £!:. capricious action"). 

Moreover, the scope of the _court's .review ,!.". limited, to ~ determination 

of whether the ~al udall fs ~.!lpported !>.Y. subs tant isl evidence. Con­

trast Strumsky .!.".~ Diego, County EmplB"yees Retirement Ass'n. 11 CaL 3d 

~ 520 P.2d ~ Jl1. Cal. !tpu..!. 3..0) (1974)(court ~ exercise its 

independent judgment ~ the, -"yide!!!,,£, 1n finding !!!!. abuse of discretion 

under Sectio!!. Hl94.5) '_ 

.It should be not~ rha!'. ,Ii}! ."r.tsd~, £!l_ the resolution under Section 

1245.255 ~ be, ple8ded pron,ptl! (Section 1250.345), must recite the 

specific facts upon .!~hicJl_ it_. is based_ (Sectj~ 1250.350) • and must be 

certified ~z. the property ~~ attorney (Section 1250.330). 

NOTE: The foregoing change is at the direction of the Subcommittee 
on Eminent Dou~in of the Senate Judiciary Committee. 

968/610 
Code Clv. Proc. I 1245.257. Effect of resolution in redevelopment 

• takings 

Ii t5.M7. Net I; ith:J~fludjJlg aft)S ether f'pe ;;:Jien 6£ la" .. 
a J eaoittticn of neeessit) <foes not tiS \' c the effeet· 
prescribed in Section 1245.250 if all or a portion of the 
parcel of property sough t to be taken by eminent domain 
is being taken with a v~ew to selling, leasing or otherwise 
transferring it to a private person and the public entity 
adopting the resolution plans to retain in public 
possession less than 51 percent of the total area of such 
parcel;' and more than 51 percent of the gross receipts 
that win be generated from such parcel and any 
improvements thereon will come from that portion of the 
rUlreel "hieh i:~ t6 be Sf lei, letlse.! 61 either.,., ile traft!ferrea 
t8 lMe ,fir;,'ste fJef!!Ofl. 

All in 
$tri \< e 01.1.+ 

NOTE: This provision is to be deleted at the direction of the 
Subcommittee on Eminent Domain of the Senate Judiciary Committee. 

Code Civ. Proc. §§ 1245.310-1245.390 (Article headi~ 

Article 3. Resolution A~~ftsp~eift! Consenting to 

Eminent Domain Proceeding by Quasi-Public 

Entity te-6SMMeftee-Em~fteft~-9sm&~ft-P~seee~ift! 

043/189 

NOTE: The Lsw Revision Commission has determined to make the 
foregoing change. 

-~--



Code Civ. froc. § l?c45-=:lJ.O_._~egLBlati.Y~. b_ody" defined 
043/192 

1245.310. As used in this article, "legislative body" meana + 

~&t ~e the legislative bady of eke eac~ city i~ within whose boundaries 

the property sought to be taken by the quasi-public entity by eminent 

~eand ~ legislative body of ~ft'" each county iJ; within whose bound---- --- --- ---
aries the property sought to be taken by the quasi-public entity by 

eminent domain is ft&~ located (if the Eroperty 1.8 not located entirely 

within ~fte city houndaries 1 e~ ft eie, • 

NOTE: The Law Revision Commission has determined to make the fore­
going chsnge. There is no existing Comment for this section. 

043/193 
Code Civ. froc. § 1245.330. Resolution required 

1245.330. A quasi-public entity may not commence an eminent domain 

proceeding to scquire any property until the legislative body has adopted 

P"pePey II,. elrilleftt d8lll8h consenting to the acquisition • 

NOTE: The Law Revision Commission has determined to make the fore­
going chsnge. There is no existing Comment for this section. 

043/194 
Code Clv. froc. § 1245.350. Procedure for adoption of resolution 

1245.350. <a) The legislative body may refuse ~ consent ~ the 

acquisition with ~ without ~ hearing, but it may adopt the resolution 

required by this article only after the legislative body hss held s 

hearing at which persons whose property is to be acquired by eminent 

domain have had a reasonable opportunity to appear and be heard. 
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(b) Notice of the hearing shall be sent by first-class mail to each 

person whose property is to be acquired by eminent domain if the name 

and address of the person appears on the last equalized county assess-

ment roll (including the roll of state-assessed property). The notice 

shall state the time, place, and subject of the hearing and shall be 

mailed at least 15 days prIor to the dat~ of the hearing. 

NOTE: The Law Revision Commission has determined to make the fore­
going change. There Is no existing Comment for this section. 

043/195 
Code Civ. Proc. i 1245.370, Costs of legislative body 

1245.370. The legislative body may require that the quasi-publiC 

entity pay all of the costs reasonably incurred by the legislative body . 
under this article. The legislative body may require that such costs be 

".ill secured Ex. payment S'.!. deposit ~! other satisfactory security in 

advance of any action by the legislative body under this article. 

NOTE: The Law Revision Commission has determined to make the fore­
going change. There is no existing Comment for this section. 

Code Civ. Proe. '1250.360. Grounds for objection to 
right to take where reSOlution conclusive 

1250.360. Grounds for objection to the right to take, 
regardless of whether the plaintiff ha, adopted a 
resolution of necessity that satisfies the requirements of 
Article 2 (commencing with Section 1245.210) of Chapter 
4, include: 

(a) The plaintiff is not authorized by statute to 
exercise the power of eminent domain for the purpose 
stated in the complaint. 

(b) The stated purpose is not a public use. 
(c) The plaintiff does not intend to devote the 

property described in the complaint to the stated 
purpose. 

(d) There is no reasonable probability that the 
plaintiff will devote the described property to the stated 
purpose within (1) seven years, or (2) 10 years where the 
property is taken pursuant to the Federal Aid Highway 
Act of 1973, or (3) such longer period as is rl'AlSOnable. 

-/0-
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(e) The described property is not subject tf) 
acquisition by the power of eminent domain for the 
stated purpose. 

(f) The described property is sought to be acquired 
pursuant to Section 1249.8 iO (~t!b~tihlLt: comicI1lI11ItiOft), 
l24O.41O (excess condemnation), 1240.510 
(condemnation for compatible use), or 1240.6Hl 
(condemnation for more necessary public use), but the 
acquisition does not ,atisfy [he n~quirements of those 
provision,. 

(g) The descrjbed property is sought to be acquired 
pursuant to Section 1240.610 (condemnation for more 
necessary public use), but the defendant has the right 
'under Section 1240530 to continue the public use to 
which the property is appropriated as a joint use. 

(h) Any other ground provided by law. 

NOTE: The foregoing is a technical, conforming change. 

Code Civ. Proc. 1250.410. Pretrial settlement offers 

1250.410. (a) At least 30 days prior to the date of trial, 
the plaintiff shall file with the court and serve on the 
deJi.'Orlant its final offer of compensation in the 
procc('ding and the defendant shaH m(' and serve on the 
plaintiff his fil)al demand for compensation in the 
procceding. S,'fviCl' <;hall be in the mallllt'r prescribed by 
Chapter 5 (commeming with Sectioll 1010) or Title 14 of 
Part 2 

ill) It tht· court, on motWlJ of tht: defendant made 
I\illnn 10 (bys ,likr !'ntry of judgment, finds that the 
(lifer of th" p;;""l;i[ 1.1";1'; lillreasonabie and that the 
demand or !it;, t!,·ji.'nd ... nt I";'" t<'asonahle viewed in the 

968/620 

light of the evidenc~ sdmitted ~ the compensstion awarded in the pro-

ceeding. the 
costs allowed pursuant to Section 126K.710 shall include 
the defendant's litigation expenses. In determining the 
amount of such litigation expenses, the court shall 
consider any written revised or superspded offers and 
demands filed and served prior to or during trial. 

Comment. Section 1250.410 continues the substance of 
former Section 1249.3, making clear that the offer and demand 
are to cover all of the compensation in the proceeding, including 
injury to the remainder, if any, and not merely the value of the 
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part taken. Section 1250.410 ~lso requires the court to consider the 

evidence produced .at trial in making its determination whether the· offer 

of the plaintiff ~ reasonable and the demand of the defendant was ---- --- --
unreasonable. For the definition of "litigation expenses." see Section 
1235.140. 

NOTE: The Law Revision Commiaaion haa determined to make the fore­
going amendment. 

Opposition to this section: 

Code of Civil Procedure Section 1249.3 was enacted at the 1974 
legislative aession to require the condemnor to make a final set­
tlement offer 30 days before trial and to require that the property 
owner be awarded his litigation expenses where--viewed in the light 
of the compensation finally awarded--the settlement offer proves to 
be unreasonable and the demand of the property owner reasonable. 
This provision was opposed by many public entities. 

Secti-on 1250.410 continues the substance of Section 1249.3. 
Many public entities continue to oppoae the provision. 1be Law 
Revisi~n Commission proposes one amendment to Section 1250.410 that 
will be advantageous to public entities: The reasonableness of the 
offer and demand should be viewed in the light of the evidence 
admitted at trial, as well as the compensation finally swarded. 

Code Civ. Proc. § 1255.420. Stay of order for hardship 

1255.420. Not later than 30 days after service of an 
order authorizing the plaintiff to take possession 01 
property under Section 1255.410, <lily defendant or 
occupant of the property may move for relief from the 
order if the hardship to him of having possession taken at 
the time speCified in the order is substantial. If the court 
determines that the hardship to the defendant or 

043/198 

occupant is substantial, the court may stay the order until ~ date 

certain or 

impose terms and conditions limiting its operation unless, 
upon considering all relevant facts (including the 
schedule or plan of operation for execution of the public 
improvement and the situation of the property with 
respect to such schedule or plan), the court further 
determines (a) that the plaintiff needs possession of the 
property within the time specified in the order for 
possession and (b) that the hardship the plaintiff would 
suffer as a result of a stay o.r limitation of the order would 
be substantial. 

NOTE: The foregoing change is at the direction of the Subcommittee 
on Eminent Domain of the Senate Judiciary Committee. 
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969/016 
Code Civ. Proc. , 1263.205. Improvelllent8Jert'!...~ning to 

the realty 

126·3.205. As med in till', M'l';.' "imprnVtdWnb 

pertaining to the realty" include any feeiHe,.; machinery T 

or equipment in,t311"d for !i,~' (,n propt'rt\" Llkpn by 
eminent donl;:.tin t or un the r(-;-L~tjnd('r i~ ~.t~dl ;)fO:)('l-tV}"i 

part of a t1rg('r rXlrC(~!) til:lt c~, ~:ntr.li llt- u'lU/;\'::-d ~\'ith~ut 
a su bst anti (:l ('t''CHI01ni;' ;" j-",;-' or \\ "]! L~' L~ ~ ,}, tL-';Lt' ~t i3l daraage 
to the propcrt) un \-ddt'h it !\ in'·.;l .. dkl1. ,t·g;:rdless of th(l: 
method of installation. 

- Comment. Tht' definition of improvements pertaining to the 
realty in Section 1263.205 is not inclusive; it makes clear that 

e ...... faeilteieaT machinery T and equipment are deemed 
improvements but does not affect buildings, structures, and 
other fixtures which may also be improvements pertaining to the 
realty for the purposes of this article. 

Section 1263.205 supersedes the provisions of former Section 
1248b which applied only to equipment destgned for 
man'ufacturing or industrial purposes. Section 1263.205 applies to 
machinery and "facilities" as well as to equipment and applies 
whether or not they arc used for manufacturing or industrial 
purposes. Equipment includes, for example, but is E2! limited to, 

furniture of ~~ ~ restaurant. 

fn determining whether particular property can be removed 
"Without a substantial economic loss" within the meaning of 
Section 1263.205, the value of thc property in place as part of the 
realty should be compared with its value to be removed and sold. 

One effect of dassirication of property as improvements 
pertaining to the realty is that such property, if located on the 
property taken, must also be t'lken and paid for by the 
condemnor of th" re~lty. As a consequence, the condemnor 
acquires title to till' improvements ratlwr than merely paying for 
loss of valuC' Oil rClllo"at and has thC' right to realize any salvage 
value the impcuH'menls may ha"e am! must bear the resultant 
burden. Where' ,uch imprOH'TlWllh are located on the 
remailldC'r, they may r,'c('i\"e s(,verance damages. SeE', e.g., City 
of Lo.' Allgel,'s ,. ,'>:Jh.ll,IW), :3 C.d. :\pp.3d 973, 113 Cal. Rptr. 898 
i lyjUi. 

Losses on P{'r'~l;tlal prOpl'rty that i~ not :111 inlprovenlent 
pertaining to the realty Illay b,' 1"(,('()\pC-Ibl,' IItHkr til" rt,to('atioll 
assistance pro\'is10ns.uf the CO\,('fiHlh'nt C(xk. S~'(', C'.,L.r ., (;(1\'"1. 

Com.; ~ 7262. 

Code Civ. Proc. I 1263.510. Compensation for loss of goodwill 

1263,510. . (a) The owner of a business conducted on 
the property taken, or on the remainder if such property 
is part of a larger parcel, shall be compensated for toss of 
gOodwill if the owner proves all of the following: 

-/3-
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(1) The loss is caused by the taking of the property or 
the injury to the remainder. 

(2) The loss cannot reasonably be prevented by a 
relocation of the business or by taking steps and adopting 

, procedures that a. reasonably prudent person would take 
. and adopt in preserving the goodwill. 

(3) Compensation for the loss will not be included in 
payments under Section 7262 of the Government Code. 

(4) Compensation fOT the loss will not be duplicated in 
the compensation otherwise awarded to the owner, 

(b) Within the meaning of this section, "goodwill" 
consists of the benefits that accrue to a business as a result 
of its location, reputation for dependability, skill or 
quality,and any other circumstances resulting in 
probable retention of old or·acquisition of new patronage. 

(c) The plaintiff ~ upon IIIOtion, elect!!? have the court deter-

mine lli amount of compensation under this section. In such !. case, the 

court shall order, upon such terms and conditions .!! will preserve their 

confidentiality. that the ~ of the business make available to the 

court and to the plaintiff the ill. records, accounting records, and 

financial statements of the business for audit for confidential ~ 

solely for the purpose of determining the amount of compensation under 

this section. Nothing 1n_ this subdivision affects any right !. party may 

otherwise have!!? discovery £r~!equire the production of documents, 

pspers, books, and accounts '. 

ill Nothing i~ this ~ection authorizes the award of damages for 

temporary interference with £r interruption of business. 

Comment. Section 1263.510, 'IIftieh is tlt9 8_9 is 9~8tllHee &8 

Seett8f1 1918 8f the Uflif.efflt ~MiReJtt ];)8MaiB CaEie, is new to 
California eminent domain law. Under prior court decisions. 
compensation for business losses in eminent domain was not 
allowed. See, e.g., City of Oakland v. Pacific Coast Lumber &- MIt! 
Co., 171 Cal. 392, 153 P. 705 (1915); but see Community 
Redevelopment Agency v. Abrams, (bearing granted by 
Supreme Court 1974). Section 1263.510 provides compensation 
for loss of gooawill in both a whole or a partial taking. Goodwill 
loss is recoverable under Section 1263.510 only to the extent it 
cannot reasonably be prevented by relocation or other efforts by 
the owner to mitigate. 

The determination of loss of goodwill is governed by the rules 
of evidence generally applicable to such a determination and not 
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by the spm:ial rules relating to ','aluation in emment domain 
contained in Article 2 (commencing with Section 810) of 
Chapter 1 of Division 7 of the Evidence Code. See EVID. CODE 
§ 811 and Comment thereto. Thus, the provisions of Evidence 
Code Sections 817 and 819 that restrict admissibility of income 
from a business for the determination of value, damage, and 
benefit in no way limit admissibility of income from a business for 
the determination of loss of goodwHl. Notwithstanding Section 
1260.210, the burden of proof h on the property owner under this 
section. 

Section 1263.510 compensates for goodwill loss only to the 
extent such loss is no! c'.)mpensated by Government Code 
Section 7262 (moving expense and moving losses for relocated 
business or farm operations; in-lieu payments for business or farm 
operation that cannot be relocated without a substantial loss of 
patronage). See also Sections !263.01O (no double recovery), 
1263.410 (offset against benefi ts to remainder), 

Subdivisions l!l and ill ~ the ~ in substance .!!!. Section 1016 

of the Uniform Eminent Domain Code. 

Subdivision ~ supplements normal discovery procedures (Sections 

2016-2036) -in cases of court trisl of the issue of loss of goodwill. 

Subdivision ~ makes clear that Section 1263,510 is B£l intended 

to affect the rules relating to compensation for temporary business 

1088es. ~ matter is .!:!.ll. 12. continuing £.!!!!. development. 

968/621 
Code Civ. Proc. I 1265.310. Unexercised options 

1265.819. Unless the optien exple_) previlles 
otherwise; an unexercisec,l. option to acquire an interest in 
property taken by eminent domain is terminated as to, 
that property, and the qption holder is entitled to 
comperisation for its value, if any, as of the time of the 
filiRg 8f the e8P1lf'kliftt itt the eminent dol~ 
pFeeeeEliRg. 

All Il'\. 

NOTE: The Law Revision Commission has determined to delete this 
section. The following clarifying language should be added to the 
Comment to Section 1265.010 (scope of chapter): 

Comment. Section 1265.010 makes clear that this chapter is 
Intended to deal only with particular aspects of compensation for 
divided interests' and is not intended to deal with the subject in 
a comprehensive manner, The law generally applicable ~o 
compensation for particular interests under California 
Constitution, Article I, Section 19 and Section 1263.010 (owner of 
property entitled to compensation) remains unaffected absent a 
specific provision in this chapter giving greater rights, Thus, for 
example, compensation for such interests in property ~ 
easements and restrictive covenants remains unaffected by thiS 
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chapter. See, e.g., Southern Cal. Edison Co. v. Bourgerie, 9 Cal. 3d 
169,507 P.2d 964,107 Cal. Rptr. 76 (19'13) (restrictive covenants). 

Likewise, the right to compensation for unexercised ?ptions to purchase 

property is unaffected ~ this chapter. See, e.g., County of Ssn Diego 

.!.:.Miller • .!l.Ca1.3d 68~.sn P.2d 139, .!..!2Cal.!...Rptr. 49.1. (1975). 

968/622 
Code Civ. Proc. t 1265.410. Compensation for contingent 

future interests 

Article ~~ 4. Future Interests 

1265.410. (a) Where the acquisition of property for 
public use violates a use restriction coupled with a 
contingent future interest granting a right to possession 
of the property upon Violation of the use restriction: 

(1) If violation of the use restriction was otherwise 
reasonably imminent, the owner of the cOntingent future 
interest is entitled to compensation for its value, if any. 

(g) If violation of the use restriction was not otherwise 
reasonably imminent but the benefit of the use 
restriction was appurtenant to other property, the owner 
of the contingent future interest is entitled to 
compensation to the extent that the faillJl"e to comply 
with the use restriction damages the dominant premises 
to which the restriction was appurtenant and of which he 
was the owner. . 

(b) Where the acquisition of property for public use 
violates a use restriction coupled with a contingent future 
interest granting a right to possession of the property 
upon violation of the use restriction but the contingent . 
future interest is not compensable under subdivision (a), 
if the use restriction is that the property be devoted to a 
particular charitable or public use, the 'Compensation for 
the property shall be devoted to the same or similar use 
coupled with the same contingent future interest. 

NOTE: The foregoing change is technical. 

Oppoaition to Section 1265.410: 

Section 1265.410 makes clear that the owner of a contingent 
future interest in condemned property may be entitled to compen­
sstion if the removal of the contingency was reasonably imminent or 
if the purpose of the contingency waa to enforce a use restriction 
that benefited appurtenant property. Existing case law contains 
implications that such property interests are not compensable. 

Some public agencies have objected to the inclusion of Section 
1265.410 in the Eminent Domain Law. 
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Code Civ. Proc. § 1268.620. Damages ~~!~ d~sposaess10n 

1268.620. If, after the defendant moves from property 
in compliance with an order or agreement for possession 
or in reasonable contemplation of its taking by the 
plaintiff, the proceeding is dismissed with regard to that 
property for any reason or there is a linal judgment that 
the plaintiff cannot acquire tbilt property, the court shall: 

(a) Order the plain tifT to deliver possession of the 
property to the persons entitled to it; and 

968/623 

(b) Make such p;(\vision a, shall be just for the 
payment of ali damages proximately caused by the 
proceeding and its sesadeftmeft~ ~ism18sal as to that property. 

NOTE: The foregoing change is technical; no change in the Comment 
1s necesssry. 

Opposition to subdivision (b): 

Where the condemnor takes possession of property to be con­
demned and subsequently abandons the condemnation action, the con­
demnor must redeliver possessioo of the property and pay damages 
arising out of its. taking and use of the property, along with 
damages for any loss or impairment of value suffered by the land 
and improvements. 

Subdivision (b) of Section 1268.620 requires the condemnor in 
such a situation to pay "all damages proximately caused by the pro­
ceeding and its abandonment." This provision in effect would 
require additional compensation not now required for such damages 
as temporary interference with the operation of a business. 

The Department of Transportation opposes this change. 

·-/7-
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AHENDtiPNTS 'ro ASSEJIllLY !l!LL 278 

(1975-197'::1 Reg. S£S2~) 

968/615 
Code C1v. Fr:Jc ~ § 1~3~Le ,_ Ot~en ena;::€, condemnation 

'---~-.-'--~-"----'-'-'-"'~-------'---~--.-~--

+-Bag,8. ~ . .re- {1tie I.*s'I.isi61t! <4 -t-IH& ~ .the 
'f'M'I"L"i" -elf emi~~fl!: ~ t\~~ :~.rei.!cd.br-MI'Y ~ 
-ef'-cOl:lfttr'* ~ify ~ et)<;i'I'Ity' 1'61' -mee<1"tiUl:!'ttleft,,* 1tI'I'f 
-r.tght-eT i·n*'~i'.t&IlHo/ rrh·f!te!y <~~ opeH/sp&ee-hmtl 
tieH~e&i"t ttfl ~~~ffi demeU tltk"1'k...t t>tlrSllllf!t 
,~, • .' I 11\" , . ._.,.,- <' f 66669' ~£ 

"'t"'C" arne C ~ 'Zcamffl,::r..iffi~ ~ net ten} "'at'" 

G"'''pte!' a "jl ~"t:i,e 'f "i' .. he ~V"''''''_ftt Getiet 1'",,, .. U,,iiT lIewe", .. ", that 

Comment. The first portion of Section 1238.8 is continued in Sec­

tion 655]4(b). The proviso is continued in Section 65574(d). 

NOTE: Section 1238.8 is proposed to be added to the Code of Civil 
Procedure by Senate Bill 576. The Law Revision Commission haB 
determined to make the foregoIng change. 

Gove. Code H 6950-695b:_.2£9~fE..:!c~.!on of property by coun!=L 
or city for 02~ space 

()ib\f"f6l'\ IS: ~'ff('* aF PfWf'ElH'Y rOR GP&N­
~l\ee 

fi969. It is the intol! of th.- L<!gi'slattll e ill e~nat liilg this 
chapter to provide 8 mean;. '.vhereby any county or city 
may acquire. by purchase, gift, grant, bequest, devise, 
lease, condemnation or otherwise, and through the 
expenditure of public fund~, the fee or any lesser interest 
or right in real property in order to preserve, through 
-Itmff1tttefl4:OH:hci-l'-.futtw~ !lAd lH'eas Wf 
IJl:lelie \:lSC !mel e!'lj~~ment. 

69!'iS. The Le~ililltllre -hereb~ deelM'c! that it is 
necessary for sound and proper urban and metropolitan 
development, and in the public interest of the people of 
this state for any county or city to expend or advance 
public funds for, or to accept by, purchase, gift, grant, 
bequest, devise, lease, condemnation or otherwise, the 
fee or any lesser interest or right in real property to 
acquire, maintain, improve, protect, limit the future use 
ef Sf ethcl''1tiSE- eef1~erve ape" spaecs Me Melt! ,. ithin 
their respeetitl'e jttl isdietions. 
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.69513. ! II') The +,e;ri~:ftlur'-~~--deeIQres that the 
~;lcqlJisHio;l ;Ji I .. Itcr~" :}!~~ C-.'· rights ~,;'l r~ ;{1o." pre pe-rt:: , for the- \\ 
preservabo.:) of open spaces and ;~;:'eas constitutes a pubhc \ 
ptlrpO;;C' {C~· V,,";;.1c},. public fund.s m:iy be expended or II 
a.dvanc"d 

(b} .4..ny (,Ot~nt\ .. ~.1r '::"'ity H1T!i ilcqtHre, or purchase, gift~ 
grant} bequest de'\/ise~ le:·_~se .. (:on(:h~alna.tion or otherwise, 
the fee or __ 111\- iesser !nt ~~->!e~t! 6eveloprrient right

t 

c·asernent, CO\'CoJ1Jn;': oz other cGntraclufal right necessary 
to ad'jpy,." tbe- purpose' 0: this chapter. l\'o[with,tanding 
,. I' .'. ~';J) 'r ( " "~.. P d L c:~ec ~on ~::~1::.} :.:: -. :-.. t '(:' .. '-..":1(": '.)1 f. __ :1V\: ~ ::"{}('e ... ure~ w1.~ere 
property :i.', SfH!:~hr i:r: 1)(' 3c'qulred ~,ind{:""f this- se,ction by 
conch 'iHl"I.;li io!'l. t -:")t-' r,,~~;..;,uh:dior of i1ccesshy adopted 
pursuant t(, SedLm 1245.2;';[) of the Code vf Civil 
Prccf-d lnt' t" r:~_;~ ('(f"neh;~'-i\-,:~ '-:HI tht-·, D1aiters referred tc in \ 
Sec tifH1 l2<,~U)'10 of the -. ;odc- ~1!.~ i::~\.'H Procedure. 

(c) Any COUllty ·)r cIty may also ;wqUlre the fee to any) 
property f\)r the purpose of conveying or leasing said 
property' back to its original ov. ner or other person under 
such co\cnants or other cvntractual arrangements as will 
liftlit Hie fulj.f" uw ot:-I~!C pr<"p-rt:: ill <let<ord,tflee ."itl! 
4he-f*Hpeso" flf~'h"pte!". 

6!J6~. J.1f8peft~,' f'lllf)' he IICquif('d tlllt!, f this E'lttlt:Jtt'f 
e61)' H'its aCf/tli5itiBIl jJ t'tlmi.ltcnt ".ilh the 11,e,11 "j:)ell 
8f:utee pittA ttG6pted 19::+ the d ty Of (6ttnly ptn jtl9:flt to 
5eetion 650&3. 

6966 ".' , ,!I; •• e , 
use as open space or open arca only ,Iller it has obtained 
replacement property for the prop('fty to be diverted. 
Any replacement propt'rty, whether substituted or 
received in exchange, shaH be wb,tantially equivalent in 
usefulness and 10f'ation for permam-nt opr,n space or 
open area as the property it replaces and must be held 
subject t.o all the provisions of this chapter. Mone~' 
received for property diverted h om use as OPPll space or 
open area shaH be used to af'quire the r,;placement 
property or shall be held in a trust fund to be used only 
to acquire other open space or open area :;ubj"ct to the 
provisions of this chaptpr. 

(b) This section applies oniy fo property acquired 
under this chapter after July I, 1977. 

(c) This section does not apply whpre property or a 
right or interest therein is conveyed or otherwise 
subjected to uses that are compatible with its character 
Ii'e& spell spaee ar epeR Blea ftfui t};tnt so flat sigflifi€ttftt1)' 
flEi.lJ8fsely &.A'eet Stief. ehttr8:eh~,I. 

NOTE: The Law Revision Commission has determined to delete the 
foregoing sections and to Bubstitute Government Code Section 65574. 
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65S'i3. "Open-spal',," limd" mean>' an' pewee] or area of 
land or water Upf.H! v"hid',. Gvildngs "\'f: oor located, 
which meets the definition or opeL space established in 

Section 65500 ~ -::- rflf'¥i6~,j,t t1:~7t~e,--'~¥"~ .. ~"t'i~r ~ttel1 :!:r:-_eefl,~I!t~ i-ees t:h.ftft 

in Se~tion 55574(b). 

NOTE: Section 65573 is proposed to be added to the Government Code 
by Senate Bill 575. The Law ReVision COill!D.ission has determined to 
make the foregoing change. 

Govt. Code § 55574. !?pen splice condemnation 

S66"H. 1ft ant proe(.(.ding b, f!1 fit) 131" t!6tt2lt)t te 
acquire by condemnation any right or interest in any 
privately owned open-space land pursuant to tbis article, 
the governing body of ,', CtC h city or ('ounty shall by 
resolution find that t.he open-spac,~ lands to be acquired 
lire l'ieeegs!l'l'~' for the iongtell iI bcncfit (,f tnt' ptlblic. 

968/61.3 

Comment. Section 65574 is con tinned in Section 65574 (c). 

NOTE: Section 65514 is proposed to be added to the Government Code 
by Senate Bill 576. The l.aw Revision Commission has determined to 
make the foregoing chang~. 

968/612,043/199 
Govt. Code § 65574. Open space condemnation (new) 

65574. (8) Subject to the limitations of this article, a city or 

county may acquire by eminent domain the fee or any lesser right or in-

space element adopted pursuant tD Article 10.5 (commencing with Section 

65560) . 
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tion: --.. 

imposed by Section 1245.230 of the Code of Cillil Procedure, shall in-

clude a finding that the open space lands to be acquired are necessary 

for the long term benefit of the public. 

(d) Notwithstandin~ction 1245.250 of the Code of Civil Proce-

dure, where propertz is sought t2-E_e acquired under this section, the 

resolution of necessity adopted pursuant to Section 1245.220 of the Code 

of Civil Procedure 1s not conclusive or. the matters referred to in 

Section 1240.030 of the Code of Civil Procedure. 

Comment. Section 655H is new. Subdivision (a) continues the 

first portion of Code of Civil Procedure Section 1238.8 as enacted in 

the 1975 session. Subdlvtsion (~) continues the proviso of Section 

65573 as enacted in the 1975 session. Subdivision (c) continues Section 

65574 aa enacted in the 1975 session. Subdivision (d) continues the 

proviso of Code of Civil Procedure Section 1238.6 as enacted in the 1975 

session. 

NOTK: The L.lw Reviaion Cor."oiasion has determitle.d to make the fore­
going changes. This ne~ section is to take effect only if Senate 
Bill 576 ia enacted. 

I . , 
1+ 

! 
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;:;: thi~, 

{Li :-\.:T1-'~"f; ,iL'_~ (. , ..... ;.i.i_~'; ;:,.~,>--;-:\,.; ~l";;_;:~ T!?ld,(!i:·~~j!O\ 

prop"-. r t v !~( (. ..:C L -1 .:'! }.'.; fl" . <H" \: >:1 n);·.i:'): ti': . w nee 
'.')f (:;:. f;' '\.~r'_J __ t L-;. •. : t;. j-:.:.; .: L "," ,.:. 'C". " - :'l :"\' .~;~_( 1,- ;:)! ,L ~h-l:'~'Y 

'163/511 

J-t r--,'~; :J't [--.11:" \.)the:l' t~~r"ffi!nal facili-· 
-~--.--- ._---- ----

!\IOTE: This change rest.ores 'Aord1-Jlg of Cad" of Civil Procedure 
Section 12}8(22) that wag inadv"lC!:ently omitted from Section 622. 

£ 
\ 
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EXHIBIT III--STUDY 36.300 dinutes 
July 17 and 18, 1975 

OBJECTIONS TO ASSEMBLY BILL 11 NOT RESOLVED AT JULY 10, 1975. 

HEARING OF SUBCOM/·IITTEE ON EMINENT DOMAIN OF SENATE 

COMl1ITTEE ON JUDICIARY 

(References to pages are to Assembly Bill 11 
as amended in Assembly May 22, 1975) 

§ 1245.240. Vote requirement for resolution of necessity (page 24) 

Existing law imposes a vote requirement for sdoption of a resolu­

tion of necessity of two-thirds on some public agencies and of a major­

ity on other public agencies. Likewise. the resolution is given conclu­

sive effect if adopted by a two-thirds vote of some public agencies and 

by a msjority vote of other public agencies. 

Section 1245.240 imposes a uniform two-thirds vote requirement on 

all public agencies both for adoption of and conclusive effect of a 

resolution of necessity. 

This provision is opposed by some local public entities which would 

substitute a majority vote requirement. 

§ 1255.020. Notice of deposit (page 37) 

Under the scheme for prejudgment possession of property in AB II, 

the condemnor must first have an appraisal made of the property and make 

a deposit in court of the amount indicated by the appraisal to be the 

probable compensation for the property. The condemnor must then give 

notice of the making of the deposit to the property owner, along with a 

statement or summary of the basis for the appraisal on which the deposit 

is based. 

The requirement that the condemnor supply the property owner with a 

statement or summary of the basia for the appraisal is opposed by 

several local entities, which would like to see this provision of 

Section 1255.020 deleted. 

§§ 1263.140-1263.150. Dste of valuation for new trial (page 59) 

The date as of which property is valued in the condemnation trial 

is of great importance when property values are fluctuating rapidly. 

The general rule is that the date of valuation is the date of issuance 

-1-



of summons unless the proceeding is brought to trial more than one year 

later through no fault of the property owner, in which case the date of 

valuation is the date of trial. 

Where there is a mistrial and a new trial is held, or where a new 

trial is ordered by a trial or appellate court, the rule appears to be 

that the date of valuation ia the same date used in the previous trial. 

Sections 1263.140-1263.150 change this rule by providing that, where the 

new trial or retrial are not held within one year of the commencement of 

the proceeding, the date of valuation is the date of the new trial or 

retrial unless the court, in the interest of justice, orders a different 

date of valuation. The Department of Transportstion objects to this 

cllange. 

§ 1263.250. l~rvestin8 and marketing of crops (page 61) 

Generally, where there are growing crops on condemned property and 

the property owner is preclYded f~ harvesting and marketing the crops. 

he is awarded their value. Subdivision (b) of Section 1263.250 enables 

the condemnor to obtain an order precluding the property owner from 

planting crops after commencement of the eminent domain proceeding, 

thereby avoiding the growing crop problem. If the condemnor proceeds 

under this section, however, it must compenaate the property owner for 

any loas csused by the limitation on his right to use the property. 

Several agencies have objected to this standard of compensation as being 

unduly vague. 

»1263.270. Taking of whole structure (page 62) 

Where a building or other structure will be severed by a condemna­

tion, the condemnor may often be required to pay large amounts of sever­

ance damages unless it is able to take the whole structure und'er excelfll 

or remnant condemnation authority.- In some cases, the property owner 

may not be able to use the partial structure and wishes the conde1llllcn to' 

take the entire structure. Section 1263.270 is a. new prOVision designed 

to enable the condemnor to more easily take the· whole, and to permit the 

property owner to require the taking of the whole, where the court 

determines that justice so requires. 

-2-



Public agencies have objected to the facet of this section tbat 

permits the property Dtiller to compel the condemnor to take the whole 

structure. 

§ 1263.440. Discounting special benefits (page 64) 

Existing law requires that, in the case of a partial taking of 

property, the damages and benefits to the remainder are assessed at 

trial as if the proposed project were already in place and functioning 

even though the benefits that may ultimately be realized from the proj­

ect and that the property owner is being charged with are several years 

away. 

Sect~on 1263.440(a) provides that benefits (and damages) must be 

assessed taking into 

tually be realized. 

damages and benefits. 

account any delay in the 

This provision in effect 

time when they will ac­

requires discounting of 

Several local public entities have objected to discounting the 

benefits. 

404/792,404/793 

-3-



Minutes 
July 17 and 18, 1975 

S'l1JDY 3~. 70 - PREJUDGMENT ATTACHMENT 

The Commission considered Memorandum 75-53 and t:,e attached Legis-

lative Counsel's opinion concerning the use of court connnissioners in 

attachment. 'rhe Commission decided not to introduce a bill to designate 

the judicial duties under the lHtachment L3.1{ as "subordinate judicial 

duties" sui ta ble to be perfonned by court connnissioners. 

-7-



Minu"tes 
July 17 and 18, 1975 

SWDY 39.90 - ClA IM MID DELIVERY 

The Commission considered l'~emorandum 75-51 8nd che attached staff 

draft of the Recow~endation Relatins to Turnover Orders Under the Claim 

and Delivery Law. The Commission approved the recowmendation for print-

ing as an appendix to the Annual Report. 

-8-



Minutes 
July 17 and 18, 1975 

STUDY 39.120 - ENFORCEMENT OF JUDGMENTS 

The Commission continued i ts ~onsidel'ation of the draft of Title 9 -

Enforcement of Judgments (attached to Memorandum 75-26) and a memorandum 

(attached to the First Supplement to Memorbndum 75-7) prepared by Professor 

Stefan A. Riesenfeld, the Commission's consultant on creditors' remedies. 

The Commission made the following decisions: 

§ 703.020. \,'rit of execution; form; contents. The matter of "hether 

the ',Irit should be "subscribed" by the clerk should be left to the Judicial 

Council. 

§ 704.060. Levy on deposit account or safe deposit box not wholly in 

name of judgment debtor. The staff should devote futher study to the problem 

of levy on a deposit account or safe deposit box where the account or box 

stands in the name of a third person, alone or ',;1 th the judgment debtor. The 

staff should study the due process aspects of permitting levy on such property 

of the debtor standing in another's name and then forcing the other person to 

make a third-party claim. In considering this subject, the staff should find 

out hOl{ the banks interpret Section 682a (the source of this section). In 

order to simplify and shorten this section, a provision should be added which 

defines "financial institution" (or other appropriate term) as "a bank, trust 

company, savings and loan association, or safe deposit corporation." Subdivi-

sion (a) should be checked to see that it continues the substance of Section 

682a. 

§ 704.070. Levy by notice to third person. II subdivision (c), the 

word "memorandum" should be substituted for "S1wrn statement." The staff 
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should see if there are any cases interpreting the provision that a person 

served "ith notice who refuses to give a memorandum "rray be required to pay 

the costs of any proceedings taken for the purpose of obtaining payment or 

possession of the judgment debtor's property or the information required by 

the statement." 

§ 704.080. Sale of property levied upon; exceptions. Some concern was 

expressed about subdivision (b) "'hich requires a court order before chattel 

paper, negotiable instruments, accounts receivable, choses in action, judg-

ments, or other rights to payment may be sold. This provision may turn out 

to be too burdensome and expensive because it is overbroad, particularly in 

the ca se of some negotiable instruments such a s government bonds. It ,,,a s a Iso 

said that almost all property sold on execution goes for substantially less 

than its full vdlue so that the problem in not unique to the types of assets 

listed in subdivision (b). The Commission postponed decision on the policy 

expressed in subdivision (b) until Professor Riesenfeld's views could be heard. 

§ 704.090. Duration and return of 'Hit. The "rit should be leviable for 

90 ddys from the date of its issuance (rather than 60 days from its delivery 

to the levying Officer). The '"rit should be returned "ithin 15 days after the 

sa Ie of property levied upon under the ',!ri t. It wa s a Iso suggested that the 

"ri t be returned a t the end of one yea r frorr issuance, "hich coincides with the 

normal duration of the lien of execution. 

§ 704.100. Lien of execution. The relationship between the return provi-

sions and subdivision (b) of this section providing that the lien of execution 

where levY is !lldde upon an interest in personal property in the estate of a 

decedent continues until the decree distributing the property has become final 

should be clarified. 
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§ 70'.010. Sale on executioj1. If possible, the posting provisions 

should be r.:ade gener~l for the purposes of this section. Tlle provision in 

subdivision (c) providing thlt the judgment creditor sMll provide the levy-

ing officer ."ith information necessary to comply '.<ith the statute should be 

a general provision. A general provision should ~lso be added "hich would 

specify the manner of mailing notice under Title 9. The staff should study 

the problem of hm, to improve the execution sale procedure so that the price 

obtained for the judgment debtor's property is likely to be higher; suggestions 

included requiring or permitting advertising in the classified section of a 

newspaper or elsewhere (and eliminating posting in the case of personal property) 

and using a professional actioneer. The staff should also consider further 

hOil interest holders of record might be notified of the sale. 

§ 705.020. Sale without notice, defacing notice of sale. The penalty 

of $100, payable by the levying officer to the judgment creditor, judgment 

debtor, and each person requesting notice of sale for selling property without 

giving notice, should be deleted. The staff should research the meaning of 

the "forfeiture" of $500 for defacing a notice provided in Section 693 (the 

predecessor of subdivision (b). 
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STUDY 81 - TRANSFER OF OUT-OF-STATE TRUSTS TO CALIFORNIA 

The Commission considered Memorandwr, 75-50 and the atta ched staff draft 

of the tentative recommendation. The Comrdssion referred the matter to the 

staff 1,ith the request that the staff review the tentative recommendation be-

fore it is again considered by t~e Commission. 

APPROVED 

Date 

Chairman 

Executive Secretary 
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