
Time 

June 26 - 7:00 p.m. - 10:00 p.m. 
June 27 - 9:00 a.m. - 4:45 p.m. 

FINAL AGENDA 

for meeting of 

June 23, 1975 

Place --
Interna tiona1 Hotel - RIll. 1.2 32 
6211 vi. Century Blvd. 
Los Angeles 90045 

CALIFORNIA LA./ REVISION COMMISSION 

LOs Angeles June 26-27, 1975 

SUGGESTED SCHEDULE FOR FUTURE MEErINGS 

July 17 - 7:00 p.m. - 10:00 p.m. 
July 18 - 9:00 a.m. - 5:00 p.m. 
July 19 - 9:00 a.m. - 1:00 p.m. 

August 

No meeting 

September 

September 11 - 7:00 p.m. - 10:00 p.m. 
September 12 - 9:00 a.m. - 4:00 p.m. 
September 13 - 9:00 a.m. - 3:00 p.m. 

October 

October.9 - 7:00 p.m. - 1O~00 p.m. 
October 10 - 9:00 a.m. - 5:00 p.m. 
October 11 - 9:00 a.m. - 11:00 a.m. 

November 

November 20 - 7:00 p.m. - 10:00 p.m. 
November 21 - 9:00 a.m. - 4:4) p.m. 

December 

No meeting 
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San Francisco 

San Diego (no~T scheduled 
for Los Angeles) 

Stanford 

Los Angeles 



June 23, 1975 

JUNE 26-27 MEErING 

June 26 

1. Minutes of ¥AY 8-9, 1975, Meeting (sent ;/15/75) 

2. Administrative I~tters 

Approval of Lease 

Memorandum 75-44 (sent 6/20/75) 

197; Legislative P!'ogram 

Memorandum 'r5-29 (sent 6/20/7) 

3. Study 36.300 - Eminent Dama in (AB 11 and Related Bills) 

LitiGation Expenses 

Memorandum 75-40 (sent 5/30/7~) 

Byroads and U'cili ty Ea sements 

Memorandum 75-4) (sent 5/30/75) 

Open Space 

Memorandum 75-46 (sent 5/30/75) 
First Supplement to Memorandum 75-46 (sent 6/12/75) 

Settlement Offers 

Memorandum 75-47 (sent 5/30/75) 

Options 

Memorandum 75-49 (sent 6/20/75) 

Bring to Meeting: 

Printed Recommendation (you have this) 
AB 11 as amended (sent 5/23/75) 
Report revising Comments to AB 11 as amended (sent 5/23/75) 

4. S"udy 81 - Tnmsfer of Out-of-State Trusts to California 

Memorandum 75-41 (sent 6/12/75) 
Draft of Tentative Recommendation (attaChed to Mem~randum) 

5. Study 23 - Partitio~ of Rejll and Personal Property 

Memorandum 75-43 (sent 6/12/75) 
First Supplement to Memorandum 75-43 (sent 6/19/75) 
AB 1671 (sent 6/5/75) None on hand 
Recommendation {attaChed to Memorandum 75-36 distributed 

for last meeting)--See May, 1975, Minutes Book 
-2-



June 23, 1975 

June 27 

6. Study 39.70 - Prejudgment Attachment 

Memorandum 75-42 (sent 6/5/75) 
Tentative Recorr~endation (attached to Memorandum) 

Bring to Meeting: 

Selected Legislation Relating to Creditors' 
Remedies (you have this) 

7. Study 3~.90 - Claim and Delivery 

Memorandum 75-48 (sent 6/5/75) 

8. Study 39.120 - Enforcement of Judgments 

Memorandum 75-26 (sent 6/5/75) 
Memorandum 74-25 (Third-party Claims; originally attached 

to Memorandum 75-7; another copy sent 6/5175) 
Draft of Title 9 - Enforcement of Judgments (o!iginally 

attached to Memorandum 75-7; another copy sEnt 6/;/75) 
First Supplement to Memorandum 75-7 (previously sent; 

another copy sent 6/5/75) 
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MINUTES OF MEETING 

of 

C~LIFORNIA LAW REVISION COMMISSION 

JUNE 26 AND 27, 1975 

loe Angeles 

A meeting of the California Law Revision Commission was held in 

Los Angeles on June 26 and 27, 1975. 

Present: Marc Sandstrom, Chairman, June 27 
John N. McLaurin, Vice Chairman 
John J. Balluff 
John D. Miller 
Thomas E. Stanton, Jr. 
Howard R. Williams 

Absent: Robert S. Stevens, Member of Senate 
Alister McAlister, Member of 4ssembly 
Geerge H. Mlrphy, ~ ,;:;o,;"ff:;.;i:;,;c;,:;i:,;.o 

Members of Staff Present: 

John H. DeMouUy 
Stan G. Ulrich 

Commis.s10ll Consultants Present: 

Nathaniel Sterling 
Jo Anne Fr1edenthal 

Thomas M. Dankert (condemnation), June 26 
Professor Gideon Kanner (condemnati&n). June 26 
Garrett H. Elmore (partit.ion), June 26 and Zl 

The fellowing persons were present as observers on days indicated: 

June 26 

S.- Robert Ambrose, County Counsel, Los Angeles 
Normsn L. Roberts, City Attorney, Los Angeles 
Anthony J. Ruffolo, Department of Transportation, Los Angeles 

June 27 

John M3.cIntyre, M3.rshal' s Association of California. Ventura 
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Minutes 
June 26 and 27, 1975 

ADMINISTRATIVE MATTERS 

Minutes 

The Minutes of the May 8 and 9, 1975, meeting of the law Revision Com-

mission were approved as submitted. 

Schedule for Future Meetings 

The following schedule ·"as .~dopted for future meetings. 

July 17 - 7:00 p.m. - 10:00 p.m. 
July 18 - 9:00 a.m. - 5:00 p.m. 

August 

No meeting 

September 

September 11 - 7:00 p.m. - 10:00 p.m. 
September 12 - 9:00 a.m. - 3:00 p.m. 
September 13 -.9:00 a.m. - 12:00 noon 

October 

October 9 - 7:00 p.m. - 10:00 p.m. 
October 10 - 9:00 a.m. - 5:00 p.m. 
October 11 - 9:00 a.m. - 11:00 a.m. 

November 

November 20 - 7:00 p.m. - 10:00 p.m. 
November 21 - 9:00 a.m. - 4:45 p.m. 
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i1inutes 
June 26 and 27, 1975 

1975 Legislative Program 

The Executive Secretary made tile following report on the 1975 

legislative program: 

ENACT:::D 

All 74 (Ch. 7, Statutes of 1975) - ~Iodification of Contracts--Commercial 
Code Revision 

AB 192 {Ch. 25, Statutes of 1975) - Escheat--Travelers Checks and ~Ioney 
Orders 

AB 919 (Ch. 200, Statutes of 1975) - Defers attachment law for one year 
ACR 17 (Res. Ch. 15, Statutes of 1975) - Authority to study topics 

SENT '1'0 FLOOR "DO PASS"--SECOND HOUSE 

SB 294 - Out-of-Court Views by Judge or Jury 
SB 607 - Payment of Judgments in Installments 
AB 73 - Good Cause Exception to Physician-Patient Privilege 

SENT TO FINANCE COMl-tITTEE "DO PASS"--SECOND HOUSE 

ACR 39 - Authorizes Commission study of marketable title act 

PASSED FIRST HOUSE 

AB 11 - General Eminent Domain Statute 
AB 90 - Wage Garnishment Exemptions 
AB 124 - Conforming changes - eminent domain 
AB 125 - Conforming changes - eminent domain 
AB 126 - Conforming changes - eminent domain 
AB 127 - Conforming changes - eminent domain 
AB 128 - Conforming changes - eminent domain 
AB 129 - Conforming changes - eminent domain 
AB 130 - Conforming changes - eminent domain 
AB 131 - Conforming changes - eminent domain 
AB 266 - State Agency Condemnation 
AB 27a - Conforming Changes - codified provisions - eminent domain 

TO BE SET FOR HEARING JANUARY 1976 

AB 1671 - Partition of Real and Personal Property 

NOT YET INTRODUCED 

Liquidated Damages 
Wage Garnishment Procedure - Senate Pre print Bill No. 3 

DEAD 

AB 75 
AB 974 

- Oral MOdification of Contracts--General Provisions 
- Admissibility of Copies of Business r",cords in Evidence 

will he referred for interim study) . 
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lllnutes 
June 26 and 27, 1975 

Resolution Regarding Lease of Office Space 

Upon motion made and duly seconded, the following resolution was 

adopted by the Law Revision Commission: 

RESOLUTIOH 

The California Law Revision Commission authorizes the leasing of 
the building commonly known as ~,en House, 553 Salvatierra, on the 
Stanford University campus, consisting of approximately 1,980 net square 
feet (approximately 3,340 gross square feet) of office and storage 
space. The rent for such space is to be Five Hundred Fifty Dollars 
($550) per month and, in addition, as a part of the rent, the State will 
reimburse Lessor for real property taxes (estimated at approximately $50 
per month) paid by Lessor because the permises described in the lease 
are not being entirely used for the Lessor's educational purposes. The 
rent covers utility services (other than telephone installation and 
telephone service) and, in addition, the Lessor will move all personal 
property of the Commission from its existing quarters to the new quar­
ters without additional charge and will disassemble, move, and reassemble 
various built-in cabinets and built-in shelving. The term of the lease 
is five years, beginning October I, 1975. Either party may terminate 
the lease upon 60 days' notice but, if the State terminates the lease, a 
schedule of payments by the State shall be provided for the exercise of 
this privilege as set out in the lease negotiated by the Executive 
Secretary with Stanford. 

John H. De:-Ioully, the Commission' s Executive Secretary, is authorized 
and directed to execute any documents necessary in connection with the 
new lease on behalf of the California Law Revision Commission. 

CERTIFIED COPY: 

Nathaniel Sterling 
Assistant Executive Secretary 
California Law Revision Commission 

The following Commissioners were present at the meeting on June 26, 1975, 
and voted in favor of the proposed lease: 

John N. l1cLaurin, Vice Chairman 
John D. cliller 

John J. Balluff 
Thomas E. Stanton, Jr. 

The following Commissioner was present but abstained from voting on the 
proposed lease: 

Professor Howard R. Hilliams 

TIle following Commissioners were not present: 

Harc Sandstrom, Chairman 
George Ii. Hurphy, ex officio 

Robert S. Stevens, llember of Senate 
Alister McAlister, Member of Assembly 

Four voting members of the Commission constitute a quorum and must be 
present before the Commission may attend to any business. }linutes of 
Commission, April 1963. . 
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Minutes 
June 26 and 27, 1975 

STUDY 23 - PARTITION OF RE!;L AND PERSON.AL PROPERTY 

The COIPlTlission considered Memorandum 7>-43 and the First Supplement 

thereto relating to changes in .~B 1671, the Commission's partition bill. 

The Commission made the follmJing detelminations 'dlth respect to the bill: 

§ 872.010. Definitions 

The Commission amended subdivision (d) of Section 872.010 to revise 

the definition of "property" to delete the words, "and any right, title, 

estate, lien, or other interest therein." 

The Commission amended subdivision (f) of Section 872.010 to revise 

the definition of "title report" to substitute the word "includes" for the 

word I'mea ns 4 11 

§ 872.110. Superior court 

The Commission determined to add the following provisions relating to 

venue to Section 872.110: 

§ 872.110. £~~e~i8~ e8~~~ Jurisdiction and venue 

872.110. (a) The superior court has jurisdiction of actions 
under this title:-

(b) The proper county for the trial of actions under this title 
is: 

(1) Where the subject of the action is real property or real 
property and personal property, the county in which the real property, 
or some part, is situated. 

(2) ,lhere the subject of the action is personal property, the 
coun·.y in which the personal pl"Operty is principally located or in 
which the defendants, or any of them, reside at the commencement of 
the action. 

(cl Upon motioo, the court may change the place of trial to 
another county which is a proper county for trial, for the convenience 
of witnesses or the expeditious determination of the action. 
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~iinutes 

June 26 and 27, 1975 

Comment. Subdivision (a) of Section 872.110 continues a portion of 
former Section 755. Subdivision (b)(l) continues language formerly found 
in Section 392 as to real property and broadens it to apply to cases in­
volving real and personal property. Subdivision (b)(2) is new. Com re 
Section 395 venue. Subdivision c limits the grounds for venue change 
as well as the counties to which venue may be changed. Compare Section 
Section 392 et seq. (transfer of actions). 

The fo1101,ing conforming amendment should be made in Section 392: 

Code of Civil Procedure § 392 

3,,2. (1) Subject to the pm,er of the court to transfer a ctions and 
proceedings as provided in this title, the county in which the real property, 
which is the subject of the action, or Borne part thereof, is situated, is 
the proper county for the trial of the following actions: 

(a) For the recovery of real property, or an estate or interest 
therein, or for the determination in any form, of such right or interest, 
and injuries to real property; 

f@~ (b) For the foreclosure of all liens and mortgages on real 
property.--

(2) The proper court for the trial of any such action, in the 
county hereinabove designated as the proper county, shall be determined 
as follows: 

If there is a municipal or justice court, having jurisdiction of the 
subject rr~tter of the action, established in the city and county or judi­
cial district in which the real property which is the subject of the 
action, or some part thereof, is situated, such court is the proper court 
for the trial of such action; otherwise any court in such county having 
jurisdiction of the subject matter of the action, is a proper court for 
the trial thereof. 

Comment. The pronslon formerly found in subdivision (l)(b) of Sec­
tion 392 is continued in Section 872.110(b)(1)(partition). 

§ 872.210. Persons authorized to commence partition action 

The Commission determined to leave this section unchanged pending pre-

paration by the staff of a memorandum that covers the following subjects: (1) 

effect of right to partition community property on concurrently pending dis-

solution proceeding; (2) effect of right to partition community property 
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Minutes 
June 26 and 27, 1975 

on homestead exemption; (3) ri,,'l:t to petrti tion successive interests in personal 

property; snd (4) relation beV"een parti't.ion and dissolution of petrtnership 

with respec'S to partnership property. The Cor.omission's consultant, MI'. Elmore, 

disagreed "ith the foregoing decision. 

The Commission revised the second petra graph of the Comment to Section 

872.210 to read: 

Subdivision (b) supersedes the first portion of former Section 752 
relating to real property. Under subdivision (b), an mmer may seek 
partition ,,,hether or not he is a joint tenant or tenant in common. He 
may, for example, be a sole life tenant seeking petrtition as against the 
rema indermen or vice versa. Contra st Aka gi v. Ishioka, Cal. App. 3d 

, Cal. Rptr. (1975)(remainderman may not obtain petrtition 
against life tenant). Or he ~~y be a spouse seeking petrt1tion of com­
munity property. Contrast', Jacquemart v. Jacquemart, 142 CaL App.2d 794, 
299 P.2d 281 (1956); see also Civil Code Section 5127 ("either spouse has 
the management and control" of community property). It should be noted, 
howeve r, tha t Be" ~e "-a - €e~eBa B t, - BSF-a - fle~'s SB- s eek~ Bg-r"H'~" tasB-a a-I!etwee B 
s~e€eesi¥e-es~etes-~6-eR~i~le8-~e-~~~~~~eB-a6-8-~a~~e~-e~-~~~k~ partition 
as to concurrent interests is subject to the doctrine of waiver and that 
partition as to successive interests 1s subject to equitable considerations 
See Section 872.710. 

The third paragraph of the Comment should be revised to refer to relevant 

authorities. 

§ 872.310. Summons 

The Commission added to the end of subdivision (b) of Section 872.310, 

"and the provisions of this article." 

§ 872.430. Claim for affirmative relief (new) 

The Commission added the following provision: 

§ 872.430. Claim for affirmative relief 

872.430. The answer IT.ay set forth any claim the defendant has for 
contribution or other compensatory adjustment. 

Comment. Section 872.430 is new. It avoids the need of the defend­
ant to file a cross-complaint for affirmative relief. Compare Section 
431.30(c){affirmative relief may not be claimed in the answer). 
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Minutes 
June 26 and 27, 1975 

§ 872.510. Joinder of defendants 

Section 872.510 'das revised to read: 

872.510. The plaintiff shall join as defendants in the action all 
persons having or claiming interests of record or actually known to the 
plaintiff or reasonably apparent from an inspection of the propertY,as 
to which partition is sought. 

§ 872.720. Interlocutory judgment of' partition 

The CO!l11Cission amended subdivision (a) of Section 872.720 to read: 

872·720. (a) If the court finds that the plaintiff is entitled to 
partition, it shall make an interlocutory judgment that determines the 
interests of the parties in the property and orders the partition of the 
property and, unless it is to be later determined, the manner of partition 

§ 872.850. Sale of whole property or interests (new) 

The Commission rejected a section such as proposed Section 872.850 re-

quiring sale of the whole property where sale of the interests to be partitioned 

;Iould be inequitable. Instead, the Commission requested further staff analysis 

of the problem of partition of interests, possibly with an indication of the 

way the problem is handled in other jurisdictions and indicating whether language 

in the statute or Comment stating the defendant's ability to cross-complain 

against the other interests is an adequate resolution of the problems. 

§ 873.010. Court authority concerning referee 

The Commission added a new subdivision (7) to Section 873.010 to provide 

that the court may, "Appoint a nell referee." 

The Comment to subdivision (b){4) 1,as revised to read: "It protects the 

referee in case of later settlement and dismissal of the action." 

§ 873.080. Disposition in accordance "lith law 

The Commission rejected sections providing that the partition must comply 

with all applicable laws, regulations, and ordinances, and giving the court 
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Minutes 
June 26 and 27, 1975 

continuing jurisdiction over subsequent proceedings to cure the failure of the 

judgment to so comply. Instead, the Cow~ission directed the staff to draft a 

section that states that the partition statute does not excuse compliance with 

any applicable 181{S, regulations, and ordinances. The Comrrcent should indicate 

that the applicability of any la'.'s, regulations, or ordinances is governed by 

their terms, and should cite the case of- Pratt v. Adams (partition may not be 

used to avoid the requirements of the subdivision map act). 

§ 873.230. Division involving purported conveyance 

The words "prior to the commencement of an a ction" "ere inserted in the 

first line of this section to conform to the Comment. 

§ 873.820. Application of proceeds of sale 

Subdivision (c) "as amended to delete the reference to paJlInent of liens 

110f parties. If 

The following language should be added to the Comment: 

Subdivision (c) provides for payment of liens on the property (including 
liens on undivided interests in the property) regardless whether the lien­
holder is a party unless the property bas been sold subject to the lien. 
11: ca se of a di spute concerning paJlInent of a lien, the proceeds may be 
deposited in court pursuant to Section 873.810 pending resolution of the 
dispute. 

§ 874.210. Persons bound by judgment 

The Commission directed the staff to work on possible approaches to make 

clear that this section relates to the binding effect of a conveyance or transfer 

as well as a division, possibly by referring to those terms rather than to 

lIjudgment.11 

The Commission .:ldded the following proviso to subdivision (c) of this 

section: "Except as provided in Section 874.230." 
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Minutes 
June 26 and 27, 1975 

§ 874.230. Unrecorded interests lmmm to plaintiff 

Section 874.230 "a s revised to read: 

874.230. ~etw4.~k6~f3E8.';'Rg-f;e€oS4.ef1-gT4~:2;tgj-'!.Be!="e Where ~tI._QCQu~~i 
8¥-stae~ a person having or clai~ing an unrecorded interest in the property 
or part thereof ',las not 3 IBrty to the action but t!l.e-e€€"~R€"-"·ee£e,,,,~3:,, 
9!l.e~3:a-ae¥e-eeeR-kRewR-8~ the existence or claim of the interest "as 
3 ctually knmm to the plaintiff at any time before entry of the interlocu­
tory judgment or would have been reasonably apparent from an inspection of 
the property , the judgment does not affect the incerest of such eee"~R~ 
8~-8tke~ person in the portion of the property or proceeds of sale thereof 
allocated to the plaintiff. 

Operative date 

The Commission amended the operative date section as follmls: 

(a) This act shall become operative on January 1, 1977. 

* * * * * 
(e) Sections 872.210 and 872.710 of the Code of Civil Procedure 

do not apply to an action commenced prior to the operative date and the 
law applicable thereto prior to the operative date applies 

* * * * * 
(f) An a ctton for partition by the owner or holder of a lien on a 

parity with that on which the owner's title is based shall be commenced 
prior to the operative date. 
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Minutes 
June 26 and 27, 1975 

STUDY 36.2'3 - COIIDEMN;,TION (BYROAD AND UTILITY EASEMENTS) 

':rhe COllll11ission considered l~emorandum 7~,-45 and the attached draft of 

a tentative recorr.me:Idation relating to conde"mation fOT byroads and utility 

easements. The COllll11ission determined to distribute the tentative recollll11enda-

tion for comment, subject to editorial chanGes suggested by the Connnissioners 

on drafts returned to the staff, and subject to the following substantive changes: 

(1) Section 1001 was revised to read: 

(a) Any miller of l"eel property rr.ay, subject to the requirements 
of Section 1002, acquire by eminent domain an ,'ppurtenant easement over 
private property for ';lhich there is d great necessity to provide utility 
service to, or access to a public road from, the owner's property. The 
easement that may be taken shall afford the most reasonable service or 
access to the property to '"hieD it is appurtenant consistent "ith the 
least damage to the property burdened by the easement. The public shall 
be entitled, as of right, to use and enjoy the easement which is taken. 

(b) This section shall not be utilized for the acquisition of a 
private or farm crossing over a railroad track, the exclusive remedy of 
an mTner of a landlocked parcel cO acquire" private Or farm crossing 
over such track being that provided in Section 7537 of the Public Utilities 
Code. 

(2) A provision should be added to Section 1001 to define utility 

services as >later, gas, electric, drainage, sewerage, and telephone. 

(3) The Comment to Secticn 1001 should indicate that damages caused ty 

the taking include severance d.amages to the property from "hich the easement 

is taken as well as the actual value of the easement. 

(4) Section 1002 should be amended to make clear that, where the easement 

is located in more than one jurisdiction, each jurisdiction must consent to the 

condemnation. The comparable provi8ion in AB 11 should be adjusted accordingly. 

(5) A provision sDould be added to Section 1002 that the petition of the 

property owner may be denied ',d th or ','i thout a hea ring. 
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June 26 and 27, 197) 

(6) Subdivision (e) of Section 1002 sbould Ce expa!lded to provide for 

deposit or otber F,ecurity for tbe costs of the legislative body as 1{ell as 

payment. 

In addition, tbe staff WdS dic-ected to prepare a ,"ecorr.mendation for 

payment of ,'eloca tion expenses by pri va te condemnors. This recommenda tion 

would be directed pri~arily towards nonprofit hospitals and educational 

institutions of collegiate grade. 
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Minutes 
June 26 and 27, 1975 

STUDY 36.43 - EMINENT DOMAIN (AB 273--0PEN SPACE) 

The Commission considered Memorandum 75-46 and the First Supplement 

thereto relating to condemnation fo,' open spa ce. The Commission determined 

to delete its proposed open space provisions from J\B 11 aud simply make con-

forming changes in the Dunlap open spa ce bill atta ched to ).o;emorandum 75-46 

on the assumption that the DuLlap bill ',:ill pass. Should the Dunlap bill 

fail to pass, the staff is to bring the matter before the Commission again. 
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Minutes 
June 26 and 27, 1975 

STUDY 36.300 - EMINENT DONAn! (UNEXERCISED OPTIONS) 

The Commission considel'ed Memorandum 75-4';1 relating to the Commission's 

decision ;,0 delet,e Section 1265.310 (unexercised options) from AB 11. The 

Commission ~ffirmed its decision to delete Section 126;.310. 
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Minutes 
June 26 and 27, 1975 

STUDY 36.300 - EMINENT DOMAIN (LITIGATION EXPENSES) 

The Commission considered Memor-andur-, 75-40 relating to the definition 

of litigation expenses and the proposal that the definition in Section 1235.140 

be expanded to include expenses incurred in obtaining an abandonment of the 

proceeding through lobbying activities. The Commission determined to make no 

change in Section 1235.140. 
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Minutes 
June 26 and 27, 197) 

STUDY 36. 300 - EMINEm DOM~ IN (SETTLEMENT OFFERS) 

The Corrunission considered Memorandum 75-47 relating to the Commission's 

decision to amend Section 1250.410 to provide that the evidence admitted at 

trial is relevant in the determination tillt the condemnor's offer -,las unreason-

able and the property owner's demand reasonable. The Corrunission affirmed its 

decision to so amend Section 1250.410. 
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June 26 and 27, 1975 

STUDY 39.70 - PREJUDGME1-IT ATTACHMENT 

The Commission considered Memorandum 75-42, the ~ttached staff draft 

of the Tentative RecOIDrr.endation Relatinr, cO Prejudgment Attachment, and a 

letter from Michael B. T;!eisz distributed at the meeting (8 copy of wHeh 

is attached). The Corn~ission approved the tentative reco~~endation for 

distribution for comment, subject to the following decisions and editorial 

changes: 

§§ 482.100, 484.050, 484.070, 484.340, 484.350, 484.530, 485.230. 

Effect of failure to daim exemptions from attachment within time allowed. 

The Comments to sections providing a time limit for claiming exemptions from 

attachment should state that failure to clail[. the exemption is a waiver of 

the exemption for purposes both of attachment and execution unless the defend-

ant can show changed circumstances. Language in the Attachment Law as enacted 

and in the tentative recommendation is consistent ,,'ith this interpretation. 

§§ 484.020, 484.090, 484.320, 484.370, 484.520, 485.220, 485.520, 484.540. 

Amount to be secured by attachment. Tne sections providing for the applicdtion 

for and the contents of the vri t of atta chment should pro,'ide that, in the 

court's discretion, the amount to be secured by the dtt3chment may include 

estimated costs dnd attorney's fees. 

§ 484.070. Claim of exemption; notice of opposicion. Subdivision (f) 

of Section 484.070 should be amended to provide that the temporary protective 

order expi res immediately ,.,hen d 11 the property sought to be a tt~ ched is 

claimed to be exempt and the plaintiff does not file d notice of opposition 

wi thin the time allo,;ed. 
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§ 486.060. Effect of temporary protective order on checking ,ccounts. 

P~r~gr"ph (3) of subdivision (0) should reld subst~ntially dS follows: 

"p.jyment of taxes if payment is necessary to .J "oid penalties which will 

accrue fo,' any furtter delJy in rayment." 

§ 488.350. v.otor vei'icles "nO. vessels. The stJff should check the 

A tdchment un! t·o determine [lOv.· mduy provisions require notice to be sent by 

certified mail. If there are only a fe" references to certified mail, these 

should be chdnged to read "registered or certified." If there are many 

references, a general provision should be Jdded to the effect thdt, ",here 

the statute requires notice to be sent by certified mail, it may be sent by 

registered mail. 

§ 488.430. Interest in personal property of estate of decedent. The 

staff should determine "hether tl:ere is sUlTJIlary administration of estates in 

CJlifornia and, if there is, ",l:ether there is a problem '"ith this section 

'''hich requires service on the persorul represent&tive dnd filinS '"ith tje 

probate court. The st.off WaS authorized to deal '"ith this problem if it exists. 

§ 488.560. Release of Jtt"chment. In subdivision (b), the 'word "released" 

should be substituted for "delivered" so thdt the levying officers vill not 

have to return the property to ,he plsce where it vas seized. The lJst sentence 

of subdivision (c), permitting the plaintiff or his attorney to record the 

release of dn dttachment of 3n interest in real property, should be deleted. 

Subdivision (d) should be reworded to make its mea~ing clearer. 

§ 491.010. Examination of tl:ird person indebted to or having property 

of defendant. The staff should prepare a background memorandum or. prejudgment 

examination and explain '.,hy the statute does not permit the plaintiff to examine 

the defendant. For purposes of distribution for comment, the tentative recom-

mendation should continue existing la". 
-18-
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Mr. John H. DeMoully 
Executive Director 

at8 D aTltlUT 

... o . .ox u.? 
MARYaVtLLIt. CAUiI'OIIINIA ••• 01 

ftLlP'NOHS 741·.1., 

[AKA CODa _ •• , 

June 17, 1975 

California Law Revision Commission 
Stanford Law School 
Stanford, CA 94305 

Dear Mr. DeMoully: 

CENTRAL O,.lCIE '.1. MAItK8't ftII,UT 

8AN PltANClKO. CAUPOMl14 ".0 
ftUlPtlOll8:I (41' J "'.4 •• ' 

tltlCHARD aACA. -

Pursuant to the letter that you received from Brian Paddock of the 
Western Center On Law And Poverty dated May 13, 1975, I am writing 
to indicate my interest in reviewing the new attachment statutes-­
Title 6.5,Stats. 1974, c. 1516 Para. 9, operative January 1, 1916-­
(CCP 481.010 et seq.). 

I would like to receive a copy of the Law Revision Commission's 
proposed amendments to the attachment statutes, as I wish to study 
their possible effect on low-income persons. 

Coincident with this request, I would appreciate a clarification 
of CCP Sections 484.060, 484.010, 484.350, 484.530, 485.230, 
487.020, and 490.010 regarding the debtors' claim of exemption 
rights (CCP. 690.50) in the attachment context. These sections 
provide that the debtor may waive his exemption protections should 
he fail to file a claim of exemption 5 days prior to the date for 
the hearing on the creditors' application for a writ of attachment. 

Although, I assume that the waiver is effective solely for the pur­
poses of the preludgment attachment procedure and does not affect 

. the debtors' rig t to assert a claim of exemption after judgment, 
the statutes seem unclear on this point. 

To avoid confusion and potential misapplication of these provisions, 
I believe that these new statutes should clearly state that failure 
to file a claim of exemption at the prejudgment attachment stage does 
not bar the debtor from asserting his exemphon rights after judgment 
and pursuant tOPfist judgment writs of execution or attachment. Also, 
it is not clear t at CCP Section 484.100 pertaining to the effect of 
prejudament attachment determinations resolves this spec~fi~ problem. 

. ,.' j 

, ...... 

; 
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I hope that you find my comments useful in your evaluation of the 
attachment statutes. 

Thank you for your consideration in this matter. 

MBW:emo 

Sincerely, 

/)4~Lfl ~ tJ~ 
MICHAEL B. WEISZ 
Directing Attorney 
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STUDY 39 ·90 - CrAIM AND DELIVERY 

The Commission considered Memorandul". 75-48 proporing an amendment to 

Section 512.070 of the claim and deliver,Y statute. The folloving amendment 

'.ss approved: 

512.070. If a writ of possession is issued, the court may also 
issue an order directing the defendant to transfer possession of the 
property to the plaintiff. S"ch order shall contain a notice to the 
defendant e~ *ke ~~*y iB pes6e5e~eH e~ s~ek ~~~eF~Y; that failure 
to turn over possession of such property to plaintiff may subject 
the defendant ; e¥ ~eFees ~R ~5e55~eR e~ B~~k ~~~Y1 to being 
held in contempt of court e¥ 8F¥€5* . 

-19-
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STUDY 81 - TRANSFER OF OUT-OF-STATE TRUSTS TO CALIFORNIA 

The Conomission considereci Memo,"andur.-~ 1'j-41 and tbe at·ta ched draft of 

the proposed recommendation and statute. The Commissior. made the folloving 

determinations with respect to the proposed statute and instructed the stdff 

to revise the statute and proposed recow~endation for reconsideration. 

General Considerations 

Uniform Probate Code. The Commission requested the staff to summarize 

briefly the procedure under the Uniform Probate Code and to indicate its 

applicability to California, the other jurisdictions in which it has been 

adopted, dnd the procedure which "ould be used under the Uniform Code for 

transfer of trusts from another state. 

Charitable crusta and other tr<.lsts excluded from the provisions of Prob"te 

Code Sections 1138 et seq. The Commission determined that the staff should 

separately study the question of transfer to this state of charitable trusts and 

other trusts excluded by Probate Code Section 1138 from administration under 

Al·ticle 2.5. The staff vas directed to prepare a memo,'andum on the procedure 

for enforcement dnd supervision of chari table trusts in California under the 

Uniform Supervision of Trustees for Charitd ble Purposes Act (Govt. Code § 12580 

et seq.), and the procedures for supervision of other trusts excluded by Section 

1132 which might re~sonably be transferred to this state and to report to the Com-

l)li8sion at a future meeting on '"hether these procedures would be !!dequate for 

administration of c~ritable and other trusts from another jurisdiction. 

ConfU ct of lav8. The sta ff va s directed to advise the Corumis sion of 

the general conflict of 1a'.8 principles "i th respect to trusts involving 

transfer from other jurisdictions. The Commission re~uested the staff to 

consider whether there should be a general provision in the statute 1ndic"ting 

which lac" is to be applicable to particular fa ct situations. 
-20-
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Future interests. The COlI'lIlission 'iQ s advised of the addition of Article 

1.:) of Chap'cer 22 of the Probate Code in 1974 "'hieh limits the re'luirement of 

notice in certain fut'.lre interest ed ses. The Commission instructed the staff 

to ameud Proeate Code Section 1215.1 to include a reference to Section 1139.13 

under that" rti cle. 

Proposed Statute 

§ 1139.10. The Commission instructed the staff to consider amendinG ,this 

section to provide that this article does not apply to any trust falling within 

the exclusions of S~c~ion 1138, paragl~ph 2. The Commission determined that 

this article should apply to trusts "created" in another jurisdiction and 

not exclusively to trusts "hi en are presently subject to "continuing supervi-

sion over administration i?:l another jurisdiction." 

§ 1139.11. The Commission instructed the staff to redraft this section 

along the following lines. 

1139.11. A petition for an order accepting transfer of place of 
administrat1o'n of a trust from another jurisdiction to this state may 
be filed by the trustee or a beneficiary of the trust in the superior 
court of any county: 

(a) Where any beneficiary of the trust resides; 

(b) Where a substantial portion of the assets of the trust are 
located or "ill be located; or 

(c) [To be redrafted to be stated in the same form as (a) and 
(b) ~.J 

§ 1139.12. The Commission instructed the staff to revise Section 1139.12(b) 

to reflect the fact that the trust to be transferred may not in fact have been 

subject to continuing supervision over administration in another jurisdiction. 

~21-
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Subdivision (t) "muld therefore be stated as an optional provision ,.,hicD 

would depend on the pnticular fact situation of the ·:::ase. Subdivision (e) 

should be redrafted to provide that the petition should contain a copy of 

the trust instrument in effect at the time the petition is filed including 

all amendments thereto. 

§ 1139.13. Subdivision (b) is to be deleted. The reference to notice 

under Probate Code Sec;cion 328 is applicable only to charitable trusts "'hieh 

are in fact probated in California. 

§ 1139.14. The introductory paragraph is to be amended to provide that 

the court may, in its' discretion, g,'ant the petition ... if after hearing 

it appears to the court that: 

Subdivision (b) is deleted as unnecessary. The staff ".;8S instructed 

to state in the COll'Jllent to Section 1139.1~ that formal findings are not 

required. 

APPROVED 

Date 

Chairman 

Executive Secretary 
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§ 1215 

1\ 

1:'::1:1 i ~'fi~dtifr:',"_ 
12';;.t ~<,lke;u t'J!':)" It-",,-, -'.:~~, 

" l< j 

§ l~~~,. a)lI!tfll1~t.til:~i 

A» Untl], tD tt.u.J. u ni("k; 
(1) ".soUct,,· m('lan", uotit"{, ,,! hC"ftrln~ • ... ·iJH'n b '0 IJ(' .. ,'Ill !!y llt,HI Of' lK'r,o!ullly 

served ; 
(2, "Trust pr-orr,\~j!lg" HH'.i1f.l1"l Ii j!l"l.1']:'J fil·'l("f·~·dlj(g ~aHO!lill1-': iJ tn.;,:-;f proddE~ fvr 

by Chapter- 10 (('orumen~ifig with SI.-'t'"tlim "17;--:;, A ['I, i:-qn'j 1, iJf Chltph'f HI ({'nmffiellc· 

illl wIth :section 112Ui ot thl.t-: di'L'i,;..intl. jtldudb,g bur ill)t l:miiL'd w prltf:t'f~:n1;~ for 
lnatructions, for settlemcr,t of 'rjJ!'tf"t"~ I.ln"(hHllS ~,r di:-ltnlm[iu:! of tru:-lt lLl'"!$t'[5 upon 
partial Dr nnw wrmination or the rnst. 

I 12'5.1 Hliltlu In tuh,.. h,:tfU' .. tttts (.u.,! 
Subject to otOer' pro'\,'1d-~0lJ:'" 'Of Ulii': artldt." H i~ .! ~llftl;·i.t'ljt 'CompUalK,,{; with St-:-(" 

Uoua 1120,1123.5, 112t5, 112S,1, H~6. n3k.!; ulld lDH.7. in8\)f,u· ali. tlH'Y fl"tl'llrt" noti('\' 
to be riven to tht' benetkil:n·tl~S of, or p.t.'t':',OIlS ~nh"r\'.~·!Ci(t ill tIll' t,m;1, or co bt'ncfiei­
aries o·r rem:ttnd.;.rm~n. Jf]f'iud!r-4: flil Jlel')<.no~ in IJ.C"jl1~ whu shaH ()or umy pllrtlcl­
pate in the f()rpU! u<r l1l('"",mk Ht t~,t~ tru~t; tf.} ~in~ .,;;lib' to dlP- CI1.~ IH~r('lDa.ft('r pro­
vided. SIP tollowfI: 

{t} Wbtru ail tOb:::·~t h&; bef'-n ~;nl;rnJ OH any tut1Jn' ('(wtlm;t-'ucy to pt'fXOWol wbn 
shall CQmpoae .a ~r~.tthi d~l'l" Up<;l!. hRl)~i<-I,la:: j!f ;l , .... 'rui.iu {-~TnL wltll~wl turtbt-';­
llmltat.iun, ut,U("{! ~,~Il 0.;. g:ivt!-n tl} niP )*l~,tw ;ll tx>i'lI~ '(,'no wouh~ ~'"l"n:.ltill·ite th(" 
e"la.u. if .U<'b event .had bnppened ar.nwllhw!ly ;:aet'Ofl' ~ tit' '\.-'on;~nr-jJ("L·rHio·nt (It the- pro­
.....u_ 

(2} When .au inten'Kt. Cfta. U.~;;I Hlthtvd ~,l~ t- li':iliJ; JWl'i'HJn, IUld th~' !'inn-'~ mtc-tf'.8t. 
or Q sba.re therejn, has ht!i!D fUl'thN' ihlJite-<1 :If'''.n tlw btlJ)peniog uf ~{ !'ntul'(-' (~"cut to 
the survlving t!I}XHlti!(!! or: to- ptifSi)lU:i wtw afli~, -01" ma)' Pt'. tho'! cllstrit~'.Itef-l'., !H'[;os. iHem' 
OJ' other Idndred of MtJ;("~ IIVlD,!J penKil, I'wtire bhnU iw- gh'~1l t,o. fluch Uvinr; per'h"Otl. 

t.;'!., Eu"t-'1J.t PUt utt!lPjiRl!'le provider. h~ ~:\tbdi\'l'!<:!on (2" wtwn 1m It.rerert ba:i been 
UmU,ed upon Ua~ btlPJJ€'niRK of auy (utlJry ~'\'f'jlt r.) .a per~en., Ol" e dM,H of pcnsoDs, or 
both, and the ~ tlJtel't"~l, or a :.bnl"i- 1)t !l:Il<'l:l iot[·rpsl,. hlHl ix"{-ll turt1K~r Umift"tl 
upon the lUipJ)f.'nlng of an fl.dditiunnl fl_HHf'f~ (·,·,'n1 hJ nuoiJ:wr pel·f;.f)I.I, or tl cl./l8N or 
pel'll<!Wl, Dr both, "DoUre- ",baH l)..' gi\'f'D t~) ;,hl' p.:TglJfl or :pf.'"roohs in bplng who would 
take- the iUte-1"t81: UPO;1 the hal1lwning of Ow (j NL 'lich f,'V('llL 

I C:nS.2 ConfHcb- of !"'h;r~tt !ft tubject m:IUfllr 
Notwithatallihng the pruds\ulUl of .'3k'Cth~1l i:llr •. l, ~ln!lC'i~ ~hH.1I lit.' gol"Vt'U til per'!!JOhS 

whO would n-ot :liherwiijli>- b\~ f'nhHt'd tl~ rwtir-p Iwd"r );':h"b ~X'tI(l\\> ¥- hel) Ll f'Ullmet cf 
intp~~t iuvol'fluH thP ~ubj';::I't mlHtl'l' r,':" U11' ~: nhit r.rfit'N·dlu;.:- '~:dt'~ ~ l)('~w! .. 'tI !,:" penum 
to whom Jl.otil'e hi giv(>n and I~ Pf'r~"flll h W;",W uOliN' nec'1~ l11}1 It\.' j.~i\-l'n nnd-er 8£'{"­
tloll 1211$,1. 
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~ 1111:.1 A'."'tllb,-.r'::1i r.';:;:;i:l:!~' a~~!?l~n'm~~i<t Of S'!;.HH'~lai" ~"i1 Itf6~l 

ilt '-',~, ~ ;Ii':O'. 'i'(1 ,1' O":!r l<]t:;i.')J'~ :" ,_"); :-''','11''''1. of ',' ;J!II~Th'lH ijjter~;u!fi .In ttw 
1'1""''-'' 'I( lL, '~";lt>' lJ n,t' !ttt'-~'I"{'daw HIIH ;h~ ,,·~ftp;·l· 1JY hGJ.~,. hf til ... t'nlhn~'~-~~ 

;1 j • ;(-iwn-- itla. P.!t,: H i,''':~1 ,_,;' f i('~' t..;' _:.t'~ '-1'].- !r"1f"',1~[Jt t.., ~no-T'. 121'-J, lUll! Pl'('8(':ib:~ 
Ltv,'· t.l::',[' ,'HI;.' r ~-'t,·,; - . -'l" j ..... ' 

,~: ~Ar(li"t· c; r<'I',:~·,1;,i old itl·-;!; t., r· (ir\~""li~ (II,· ir:~t'rl'!-!t of rI rUhlOi\ i,lI{'t!lli'!:d~ 

hltf~lt, l~iJ'l"n:r:~, (Jr '.Hu~."'·fT'!fjnr·I;. l",·'''H.n" (~.- ['I ~",1"d'in wh,,~ i..(knt.lty and 'tujd!"1'M l1,n~ 

\.mk;w,,-, U, -H '! ,;,'!<-',.:l',lh·;j d;lf.;:i uf. P"'/'-;(>"i" V. tiC'- Ii;-<' fl"t ilb(X'rtllh.('d lIf H.!"f: 00" iu 

Irtng '\'fWh tIoJ:- \- r~'("flldr<{' ;':: :l f~mn[C'( ni'" inH''-I''\'~'!., it yuar"dIBil ~i.d ljtrm may be 
app.; .... in:ed t<J '~1'fi'~1'j,1 ~r\";·l',d iwt:-rnr.8 <~r r!lti',,'~t~_. 

(h~ FrH' ttii' r'lJ:')l<i),!'!j (,)~ Pol'.' sr"('Hnr" It ~¥U'.,,\'''C' ts li :"-,'HlQfl .biU~~l"H·d~-.C ',n tLc trWJt, 

~ J215.~ EffRt "t article 0[') ;aUtlH' ftOtiC!) r&ll~irL!tm6!lhi 

NotblJlI( in thi!-{ Ilrti('}(' nrfC"C'tfl !""f'flUir('Jtwnt.>;; ( •• r 1l0U("e (.0 a. person who has re-­
(I ue:!!ib~tl Siw-dul not h~ {.r !ilt~l uoth~,' ;)f nrJTI't'.n ntnre purtHl8lit to Article 1 (~ 
in« with ~'Holt l:~IO, uf /l11~ r·hj'~)h'r. (,l; ~ua1,iwwt U) IUlY- other 8tatUfA.~, or for notice 
tu It JmrH('-ubn' PI'rt-.!.f) or ,<ubty. N" {or uIJPf~j~j'm!'nt or 8. ~8-rdhm ad Ut~ru PUl'8uut 
tu ~tiCin l1:.JQ ur H.'I'tiun l1lK.7, or rut" Uf'liVf'fY Ilr nifuling o-f II {'OJ.-IJ' or the petition 
Ilunml&nt t'. ~'CHnll jl:?£i. Without uhtklnln, tl wurt order- U;(>-re!'or, tb('- pedtlouer 
or oUtpr pt'n-.;}n F'f"::luJI1"l1 tG J,"\<.~' rWrlt'l' mjty ('11t1~ notl(.~ Lo be gh'ec to EoDy pen:;.un 1n~ 
t.er8!ih..>tl 1r. tb.: truHL 


