March 26, 197%

Time Place

April 4 - 1:00 p.m. - 5:00 p.m. Airport Marina Hotel
T:00 p.m. ~ 10:00 p.m. 8601 Lincoln Boulevard

Aptil 5 - 9:00 a.m. - 1:0C p.nm. los Angeles 900LS

(213)670-8111
FINAL AGENDA
for meeting of
CALTFORNIA TAW REVISION COMMISSION

Lus Angeles April 4-5, 1975
April 4
1. Minutes of March 13-15, 1975, Meeting {to be sent)
2. Administretive Matters
3. Study 36.300 - Eminent Domein (AB 11 and related bills)

AB 11, AB 266, and AB 278

Memorandum 75-3 (sent 3/26/75)
Memorandum 75-23 (sent 3/20/75)

Special District Acts (AB 124-131)

Memorandum 75-24 (sent 3/20/75)

Possesslon Prior to Judgment

Memorandum 75-25 (sent 3/20/75)
Uniform Eminent Domain Code

{Cormissioners have copy of this)

April 5
L. Study 63.60 - Evidence (Admissibility of Duplicates)

Memorandum 75-26 (to be sent)
5. Study 39.70 - Prejudgment Attachment

Memorandum 75-27 (to be sent)

Recomméndation (attached to Memorandum)

First Supplement to Memorandum 75-27 (to be sent)

Pamphlet--Selected Legislation Releting to Creditors'
Remedies (you have this)



March 26, 1975

6. Study 39.32 - Wage Carnishment Procedure
Memorandum 75-28 (sent 3/25/7-)
Statute and Comments (attached to Memorandum)
First Supplement to Memorandum T75-28 (enclosed)
Preliminary Portion of Recommendation (attached to

First Supplement)

7. 1975 lLegislative Program
Memorandum 75-29 {to be sent)

8. Research Contracts

memorandum 75-30 {to be sent;

-



MINUTES OF MEETING
of
CALIFOENIA 1AW REVISION COMMISSION

APRIL 4 AND 5, 1975

A meeting of the California law Revision Commission was held in los

Angeles on April L apnd 5, 1975.

Present: Marc Sandstrom, Chairman, April 4
John N. Mclaurin, Vice Chairman
John J. Balluff, April 4
John D. Miller
Thoras E, Stanton, Jr.
Howard R. Williams

Abgent: Robert §. Stevens, Member eof Senate
Alister McAlilster, Member of Assembly
George H. Marphy, Eilofficia

Menbers of Staff Present:

John H. DeMoully Nathaniel Sterling
Stan G. UYlrich Jo Anne Frledenthal

Commission Consultants Present:

Thomas M. Denkert {condemnation), April k&

Jerrold A. Fadem {condemmation), April 4

Professor Stefan A. Riesenfeld {creditors’
remedies}, April 5

Sitting in with the Commission in their deliberations on the Eminent
Domain Iaw on April U4 were the following members of the State Bar Committee
on Condemnation law and Procedure:

Thomas M. Dankert, Ventura

Peter W. Davis, Qakland

Jerrcold A. Fadem, Los Angeles
Richard [. Huxtable, Los Angeles
James E. Jefferis, Cakland
Roger M. Sulliven, los Angeles
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The following additional persons were present as observers on deys
indicated:
April 4

5. Robert Ambrose, County Counsel, Ios Angeles

Norval Fairman, Depi. of Transportation, San Francisco
William C. George, County Counsel, San Diego

Milton B. Kane, Dept. of Transportation, Sacramento

John M. Morrison, Office of Attorney General, Sacramento
Anthony J. Ruffolo, Dept. of Transportation, Ios Angeles
Roger DI. Welsman, City Attorney, Los Angeles

James H. Wernecke, Office of Attorney General, Sacramento

April 5

Bruce R.QGeernaert, Superior Court, Los Angeles

Edward P. Hill, Judicial Council, San Francisco

Clark MacGillivray, California State Sheriff's Ass'm, los Angeles
John MacIntyre, Marshal's Ass'n of California, Venturs

-2-
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ADMINISTRATIVE MATTERS

1975 legislative program. The Executive Secretary made e report concern-

ing the 1975 legislative program. This report is summarized below.

ENACTED

AB T4 (Ch. 7, Statutes 1975) - Modification of Contracts~-Commercial Code
Revigion

ACR 17 (Res. Ch. 15, Statutes 1975) - Continues authority to study previously

authorized topics, authorizes dropping one topic, and authorizes
study of five new topics.

SENT TO GOVERNCR

AB 192 - Escheat--Travelers Checks and Money Orders

PASSED FIRST HOUSE

SB 294 - Qut-of-Court Views by Judge or Jury

AB T3 - Good Cause Exception to Physiclan-Patient Privilege
March 18 - Failed to pass Committee; reconsideration granted
Set for heasring Senate Judiciary Committee on April 8

AB 90 - Wage Garnishment Exemptions

SET FOR HEARING IN PIRST HOUSE

Eminent Dumain Bills
AB 11 - General Eminent Domain Statute }
AB 266 - State Agency Condemnation ] Set for hearing on
AB 278 - Ceneral Conforming Changes ] April 17, 1975
AB 12k-131 - Special District Acts ]
AB 919 - Prejudgment Attachment--Court Commissioners
Set for hearing on April 2k, 1975

INTRCDUCED BUT NOT YET SET FUR HEARING

AR 974 - Admissibility of Copies of Business Records in Evidence

SB 607 - Payment of Tort and Inverse Condemnation Judgments
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NOT YET INTRODUCED

Partition of Real and Personal Property
Liguidated Damages

ADDITIORAL BILLS BREING DRAFTED BY COMMISSION

Prejudgment Attachment {to be considered at April meeting)
Admissibility of Duplicates in Evidence (to be considered at April meeting)
Wage Garnishment Procedure (to be considered at April meeting)

Inverse Condemnation--Claims Presentation Requirement (Kanner is working
on this)

DEAD RILLS
AB 75 - Oral Modification of Contracts--General Provisions

ADDITIONAL BILL OF INTEREST TO COMMISSIUN

ACR 39 (McAlister){Introduced on February 27, 1975) - Authorizes study of
Marketability of Title Act--"whether the law relating to covenants
snd servitudes relating to land, and the law relating to nominal,
remote, and absolute covenants, conditions, and restrictions on
land use, should be revised.”

Research consultants. The Commission considered Memorandum T5-30 and

directed the Executive Secretary to execute on behalf of the Commission an
addendum to the contract with Thomas E. Dankert, consultant on condemnation
law and procedure, to provide an additional amount not exceeding $400 for his
travel expenses in connection with attending Commission meetings and legislative
hearings on the Commission's eminept domain proposals when requested to do so
by the Law Revision Commission through its Executive Secretary. The period
covered by the addendum should commence on April 1, 1975, end end on June 30,
1977 .

The Commission noted that Mr. Dankert has served as an expert consultant
to the Commission on.cminent domain and that it is essential that he be avall-
able during the course of the legislative consideration of the Commission's

proposals.
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STUDY 36.35 ~ EMINENT DOMAIN {POSSESSION PRICR TO JUDGMENT }

The Cummission considered Memorandum 75-25 relating to the possible need
for an urgency statute should the enactment of Section 19 of Article I of the
California Constitution be held to have repealed the right of immediate pos-
session. The Commission determined that no action on this matter was neces-

sary.
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STUDY 36.300 - EMINENT DOMAIN (AB 11 AND REIATED BILLS)

The Cummission considered Memorandum 75-3 and the First Supplement thereto,
and Memorandum 75-23, relating to AB 11 and related bills concerning eminent
domain. The Commission took action with respect to the following matters

raised in the memorands:

§ 1230.065. Operative date

The Cummission determined to amend Section 1230.065 to provide that actidns
pending on the operative date of July 1, 1977,which were flled prior to Janu-
ary 1, 1977, are not governed by the Ewinent Domain Isw. These dstes would be
made one year earlier should the Eminent Domain Iaw he enacted at the 1975

legislative session.

§ 1235.140. Litigation expenses

The Commission directed the staff to investigate whether the term "1iti-
gation expenses" in eminent domain has been construed to include lobbying ex-
penses to cobtain abandonmment of the action. The staff should particularly

examine the case of Excelsior Union High School Dist. v. Iautrup, 269 Cal.

App.2d 434, Tk cal. Rptr. 835 (1969) and other recent cases.

§ 1240.030. Public necessity required

The Commission requested that the City of Los Aungeles supply it with
a draft of a section that provides an early hearing and determination of

publlic necessity issues in the initiation of public projects.

§ 1240.050. Extraterritorial condemnation

The Commission requested that the City of Los Angeles supply it with
a draft of s sectlon that specifies those uses for which it believes that

extraterritorial condemnation should be expressly authorized by statute.
.
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§ 1240.250. Acguisition for futire use under Federal Aid Highway Act of 1973

The Commission determined to include in AR 11 Section 1240.250, extending

the future use period to 10 years in cases of takings under the Federal Aid

Righway Act of 1973 as set out in Exhibit II to Memorandum 75-3.

& 1245.270. Bribery

The Commission approved for Incluslon in AB 11 the text of the following

section removing the effect of a resolution of necessity procured by bribery:

§ 1245.270. Adoption of resolution affected by bribery

1245.270. (a) A resolution of necessity does not meet the reguire-
ments of this article if the defendant establishes by a preponderance of
the evidence both of the following!

(1) A member of the governing body who voted in favor of the reso-
lution recelved or agreed to receive a bribe (as that term is defined in
subdivision & of Section 7 of the Penal Code} involving adoption of the
resclution.

(2) But for the conduct described in paragraph (1), the resolution
would not otherwise have been adopted.

{(b) Where there has been a prior criminal prosecution for conduct
of 8 type described in paragraph (1) of subdivision {(a), proof of convic-
tion shall be conclusive evidence that the conditions of paragraph (1) of
subdivision {a) are satisfied, and proof of acguittal or other dismissal
of the prosecution shall be conclusive evidence that the conditions of
paragraph {1) of subdivision {a) are not satisfied. Where there is a
pending criminal prosecutlion for conduct of a type described in paragraph
(1) of subdivision {(a), the court may take such action as 1s just under
the circumstances of the case.

{(¢) Nothing in this section precludes a public entity from rescing-
ing a resolution of necessity and adopting a new resolutiocn as to the same
property, subject to the same conseguences as a conditional dismissal of
the proceeding under Section 1260.120.

Comment. Section 1245.270 is new. Except wherethe defendant is
able to demonstrate actual bribery of a criminal character, the section
does not affect the holding of People v. Chevalier, 52 Cal.2d 299, 340
P.2d 598 (1959)(resolution of necessity precludes Jjudicial review even
where it is alleged that the resolution was influenced by "fraud, bad
faith, or abuse of discretion"). It should be noted that, where a reso-
lution was influenced by a conflict of interest, the resclution may be
subject to direct attack under Govermment Code Section §1003(b)(Political
Reform Act of 1974}.

-T=
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The introductory portion of subdivision (a) makes clear that the
defendant need not demonstrate the bribery to the same degree required
for a criminal conviction. However, where there has been 2 prior crimi-
nal conviction, the defendant may satisfy his burden of proof by showing
the prior conviction. On the other hand, a pricr criminal proceeding
that ended in acquittal or dismissal for any other reason will preclude
the defendant from raising the lssue again in the eminent domaln proceed-
ing. Subdivision {b). Where there is a pending criminal proceeding,
the court may use its discretion to take such actions as staying the
eminent domain proceeding until the criminal case is resolved, permitting
the eminent domain proceeding to continue while reserving the issue of
necessity, or permitting the defendant to make his case on bribery not-
withstanding the concurrent criminal action.

§ 1250.150. Lis pendens

The Commission approved for lnclusion in AB 11 the amendment of the lis
pendens provision to make filing mandatory rather than permissive as provided

in Exhibit ¥ to Memorandum T5-3.

§ 1250.360. Grounds for objection to right to take where resolution conclusive

The Commission determined to include in AR 11 the amendment to Section
1250.360 conforming to the lO-year future use period of Section 1240.250, as

provided in Exhibit VI to Memorandum T75-3.

§ 1255.410. Order for possession prior to judgment

The Commission revised subdivision {c¢) of Section 1255.410 to read:

(¢) MNotwithstanding the time limits for notice prescribed by
Section 1255.450, where the plaintiff has shown its urgent need for
possession of property, the court may, if it finds that possession
wlll not displace or unreasonably sffect any perscn in actual and
lawful possession of the property to be taken, or the larger parcel
of which it is a part, make an order for possession of such property
upon such notice, not less than three days, as the court deems
appropriate under the circumstances of the case.

§ 1260.220. Divided interests

The Commission requested the staff to supply a memorandum that reexamines
the issues surrounding compensation in cases involving divided interests; the
reexamination should include the Lynbar case and the approach of the Uniform

Code. A
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§§ 1263.140-1263.150. Date of valuation in case of new trial or mistrial

The Commission revised the date of valuation provisions to provide that,
notwithstanding the general rules fixing the valuation date, the valuation

date shall not be later than the date of making a postjudgment deposit.

§ 1263.240. TImproverments made after service of summons

The Commission determined to include in AB 11 the amendment to Sectlon
1263.240 removing from the statute the language relating to prejudgment
deposits and incorporating language permitting the court to limit the extent
to which subsequent improvements are considered in determining compensation
ag provided in Exhibit VIII to Memorandum T5-3.

The staff was directed to consider whether the case of City of Santa

Barbara v. Petras, 21 Cal. App.3d 506, 98 cal. Rptr. 635 (1971), is properly

cited in the Comment.

§ 1263.320. Fair market value

The Commission considered & memorandwn from Commissioner Balluff distributed
at the meeting (attached as Exhibit I hereto), and determined to amend the defi-
nition of fair market value to make the text of Section 1263.320 into subdi-
vision {a) and to add the following subdivision:

(b) The fair merket value of property taken for which there is

no relevant market is its value on the date of valuation as determined

by any method of valuation that is Jjust and equitable.

The Comment to this section should be amended accordingly. It should note that,
even where there are comparable sales, the expert valuation witness is permitted

to use & capitalization or reproduction approach in valuing property as per-

mitted in the Evidence Code.
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§ 1263.420. Damage to remainder

The Commission revised subdivision (b) of this section to read:

(b} The construction and use of the project for which the
property is taken in the manner proposed by the plaintiff wvhether
or not the damage is caused by a porticn of the project located
on the part taken.

§ 1265.130. Leases

The Commission reguested the staff to supply a memorandum that reexamines
the issues surrounding compensatiion where a lease is terminated in a partial

taking case.

§ 1265.310 Unexercised options

The Commission directed the staff to further work on the Comment to Sec-
tion 1265.310 relating to the compensability of options to include a discus-
sion of the rights of the parties where there is a partial taking of property
subject to an optlon. In this connection, the staff should examine the case
of Cinmark Investment Co. v. Reichard, 246 Cal. App.2d 498, 5k cal. Rptr. 810

(1966).

§ 1268.030. Final order of condemnation

The Commission determined, subject to further review, to delete subdivi-
sion (a){1) of Section 1268.030 requiring the condemnation judgment to be
final before a final order of condemnaticn may be made. The Comment should

be adjusted accordingly.

§ 1268.130. Increase or decrease in amount of deposit

The Commission determined to amend this section to provide that the
property owner may not withdraw any additional amounts deposited pursuant to
this section until such time as 1t is finally determined that he is entitled

to it. -10-
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§ 1268.710. Court costs

The staff should check the reference in the Comment to this section to
Code of Civil Procedure Section 1254(k) to make sure that the reference is

correct.

Civil Code $§ 1C01

The Commission directed the staff to redraft Civil Code Section 1001 as
a separate bill for Commission review st the next meeting. The redraft should
be based upon the draft in Exhibit XI to Memorandum 75-3 but should omit the
sentence reading: "The public shall be entitled, as of right, to use and

enjoy the easement which is taken."

Health & Safety Code § 8501

The Commission determined to add to AB 278 the provision to permit con-
demnation for cemetery expansion by nonprofit cemetery authorities and corpora-

tions sole as provided in Exhibit XIT to Memorandum 75-3.

-11-



EXHIBIT I--8TUDY 36.300 inuies

MEMORANDUM RE: Sections 1262.310 and 1263.320

You will recall at our last meeting we deferred
reconsideration of Sections 1263.310 and 1263.320 until
the April meeting and there was some discussion about the
recommendation of the Uniform.Code Commission as a
possible alternative. _

My attention has been drawﬁ to the fact that
our proposal, insofar as it appears to stipulate "market
value;" as the sole criterion for the valuation of properties
in condemnation is at variance with the-casesand could
possibly lead to come coﬁfusion, particularly in the condem-
'nation of what are some times referred to as special purpose
properties for which there is no ascertainable market wvalue.
This differentiation has been recognized both in the federal
cases as weil as in the decisions of the California courts
in which the rule is frequently stated that fair market value

is not the exclusive standard by which just compensafion is
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measured® .

1

U. 5. v. Miller 317 U.8. at 373 (1943)

U. 5. Vv. Virginia 365 U.S. 624, 633 (1961}

U. S. v. Commodities Trading Corporation
-339 U.s. 12Z1, (1949)

Y. 8. v. Douglas 307 F. {24} 381 {(1853)

State of California v. U. §. 395 Fed. {(2d}
261 {1968}

Citizens ptilities Co, v. Superior Court
59 Cal 2d 805, BI17 (1963}

Pacific @Gas and Electric v. County of San Mateo
233 C.A. 24 268, [1565)

aAn éttempt is made té avoid the effect of this
ﬁtipulétion.by the comment in which reference is made to
alternative methods of valuation such as the cost of sub-
stitute faciiities, value based on capitaliied earnings,
replacement cost 1éss depreciation, etc.” In contrast to
this I note that Section 1004 of the Uniform Code Commission

recommendation provides as follows:

(a) Except as provided in subsection (b}, (1}
the fair market value of property for which there is
a relevant market is the price which would be agreed
to by an informed sellexr who is willing but not
obligated to sell, and an informed buyer who is
willing but not obligated to buy:; and (2) the fair
market value of property for which there is no
relevant market is its value as determined by any
method of valuation that is just and equitable. .

() The fair market value of property owned
by a public entity or other person crganized and
operated upon a nonprofit basis is deemed to be
not less than the reasonable cost of functional
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‘replacement if the following conditions exist:

(1) the property is devoted to and is needed by

the owner in order to continue in geod faith its
actual use to pexform a2 public function or to
render nonprofit educationezl, religiocus, charitable,
or eleemosynary services; and (2} the facilities or
services are available to the general public,

{c} The cost'cf functional replacement under
subsection {b; includes {1} the cost of a functionally
eguivalent site; {2} the cost of relocating and
rehabilitating improvements tazken, or if relocation
and rehabilitation is lmpracticable, the cost of
providing inprovements of substantially comparable
character and of the same or egual utility; and
{3) the cost of betterments and enlargements reguired
by law or by current construction and utilization
standards for similar facilities.”

It is my thought that this recommendation has the-
advantage of recognizing the distinction drawn in the case
law between praperties as to which there is an ascertainable
market value and those where the amount of the award, of
necessity, must be based on other considerations. Another
argument in support of this approach which recommends itself
to me lies in the strong possibility of confusion that
could result in the minds of the jury from instructions
which would presumably require them to find the "market
value"of property in such cases (when there is none} and
would also call for determining the cost of substitute
facilities or replacement cost less depreciation, etc.

I think we must even consider the possibility—perish the
thought —that some judges might go astray.

Since we aren't setting out to change the sub-

stantive law in this area, I think we should avoid the
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temptation to codify a different formulation and then
attempt to preserve the existing law by a commenf. It
seems to me that the Uniform Co&e proposal avoids that
problem. .

Quite frankly, I do not understand the policy
considerations underlying all that is contained in (b) of
the Uniform Code recommendation above but feel in any event
the provisions of (a) are desirable. This woul& also
' resolve the State Bar's proposal to add the word "normally®

to cur recommendation.

John J. Balluff

‘JIB/ens
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THE FAIR MARKET VALUE CONCEPT

OF JUST gOMPENSATION IS NOT

AN ABSOLUTE STANDARD NOR AN .
EXCLUSIVE METHOD OF VALUATION
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THE FEDERAL CASES HOLD FAIR MARKET
VALUE IS NOT AN ABSOLUTE ST&QDARD
NQR AN EXCLUSIVE METHOD OF VALUATION

. am—— LAY

-'_-The usual standard of just compensation is narkel value;
" But tbat is far from being the oniy 3tan6ard that may be used, ]
It came into being in Yan effort to find some prachical standard E
. .. He but "(i)t is bonceivab)e that an owner's inderrilty should 1
be measured in various ways depena*ng upon the circumstancﬂs ot
-each case and that no general formula s ould be used for the
purpose . , ."( nited §tat?§ V. *%1?°v, supla, 317 ¥.5, at 3?3w
374 (1943), ", . . In some cases,” the Court has said, *this
criterion cannot be used . , . because, in the circunstances,
market valug furnishes BRI ipqpproprlate measure of actual valuc,"
-{Upited States y. Genersl Iotors Corv,, 323 U.S. 373, 379, 89

L.Ed. 311, 319). 4 large part of the reason‘for ;esorting to a

market-value formula is to ellminate the influence of subjective
value to either the condemnor or condemnee (See, e. g.; United

. Ststes v. Miller, supra, 317 U.S. at 374, 375 (1945)), But,
whatever the reason may be, it is clear that Dare marxetavalue_

'1s not always the only criterion of Just compensation. “The

Court in an- endeavor to f£ind wcrkorg rules that will dq substantis
justice has adopted practical standards, including that ‘of market
value (citation); But it has refused io malte a fetisﬁ even of '

market value, since it may nol be the best weasure qﬁ_value in

some cases." (United States v. Cors, 337 U.8. 325, 332 (1949),

.

-
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P | The trend in eminent domain law has been awvay from the
idea fhat 1t is encugh nerely 1o pay the value of that which fhe
condnmnor tokes indtﬂad’of that which the conﬂemnmé loses, The

-'lav has noved to the prlmcirlc that the true and falr measufe.

R X - indemnity to the condennee Tor his loss, Y, . . Lately ther
"has been a pronounced shilt boward gentine recognition of then
principle of indeunity. . % {Eratovid and Harrison., Eminent
omain-~Poliey sand ¢ ant, 42 Calo Law Rev. 590, 6163 ”itkin,

. umnary of California Tsw (7th EQL}, Vol, 3y P 203?,_Sec. 228),
..The indemnity criterion of loss to the cwner has béen

expressly adopied by the U,S. Supremé Court in Boston Chanber of

Commerce v. Beston 217 U.S. 189; 195 (1910}, and by ‘the Californis
Courks in People ¥. Lunbar, Inc. 253 Cal, App. 2d 870, 882 (1969)
and lerced Irr. Dist, ¥. Toolstenhulme 4 Cal. 34 478, 494 (2 9?1}._

In the leading cdse of Uuzten utafrs v. Ill;e 317 C.S

369, 3?4 (1942)) the Court said:
1 Where, for any reason, property has no markek

P

resort ‘must be had %o other data to ascertain luS

value."

The Suprema Court restated the principle controlling

/the determinatlcn of "just compensation® in Uﬂlt&ﬂ States v.

virginia S,8.F,Co. 365 U.S. 624, 633 (1961) as follows:
' TP nghe guiding principle of just compensation
”is reimbursement to the owuner for the property

.;interest taken, 'He is eniitled to be put in as

p— .o 'y
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good a position pecuniarily es if his property

o had not been {alen. He must be made whole but

1s not entiticd to more.' QOlson'y. United States

292 US 246, 255, 78 I ed 1236, 1244, 54 § Ct 704,

o in,man& cases this princirle cén.regdi}g pe served
by the ascertaﬁnment of falr market value--'what a"
willing buyer vould pay in gésh to.a willing Selle:.'
United States y. Miller, 317 US 369, 374, 87 L ed
336, 342, 63 § Ct 276, 147 ALR 55, See Un;téd States
¥. Commodities Trame' 339 US 121, 123, 94 1 ed
707y 711, 70 5 Ct 547; United States v.. Cors, 337 Us
325, 333, 93 L ed 1392, 1399 69 § Ct 1086, But this
1s:not an absolute siandard nor an exclusive method of
valuation, See United States v, Cormodities Ergging
Corp. supra (339 US at 123} United Sistes ¥. Cors,
supra (337 US at 332); Onifed States ¥. }illler, supra

(317 US at 374, 375); United States v. Zoronto W, & R

. Nav, Co. 338 US 396, 94 L ed 195, 70 8 Gt 217, '

" The Suprene Court in Unifed States v. Commeo F

ggin# Cg go*gtion 339 U.8. 121, 123 (1949) salds

“Pirst. The questions presented are controlled
by the clause of the Fifth Amendment providipg ‘that

A
P i = AP

Uy L5

-——

private pfoperty shall not be 'taken for public use,
without just compensatlon.'.-This Court has never

" ettempited to prescribe & rigid rule for determining .
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P
vhat is 'just compensation! wnder all c*rcumstances
and in 21l cases. .Fair market valueuhasrnormally

been accepted.as a just-stanaard But vhen market
value has been tee diificult to find, or mhen -
its applic~“ﬁca veuld result in manifes? inJustice

to owner or pablic, courts have fashioned and applied

other standards®

F'-F—“-H_—"- .—-.-;c-f e

3 f,-' N

In United States v, Cors, 337 U.S. 325, 330-331.

(19491¢ the court said: , ‘ BRI

- ;_l I S g o : ST . ¥
i _ *'The Court in its construction of
'! * the constitutional provision has heen
|

.'._ " eareful not to reduce the concept of

: winst compensation” to a formula,
s Thc political ethics reflected in the
p;fth Amendment reject confizea-
tmn as a measore of justice. But
.+ - the Amendment does not
' luu.dnm 2 pontain . any deflpite
. _. .. standards of fairness by
twhich the measure of “just compens
[ntiun" is to be delermined. United
States ex rel. Tennessce Valley Au-
. ‘tharity v. Powelson, 319 US 266,
279, 280, 87 L o 1390 1299, 1400,
$1SCt 1047 ; United States v, Pettv
Motor Co. 32? US 372, 377,90 L ed.
729, 734, §6 S Ct 596, The Court in .
amn endeavor to find wor kinz rules ) : s
that will do substantial justice has
adopted practical standards, 1nclud~
ing that of market valne. United
. States v, Miller, 317 US 369, 374, &7+
s Led 833G, 342, 63 8 Ct 276, 147 ALR
C © 55. But it has refused.
-H&L"’b‘-% 3 to make.a fetish even of
market - value, since it
mey not be the best measure of
value in some cases.”

L. -
-

Y- .
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i It is Inieresting te note that the Supreme Court

of the United States in considering “cproduction cosis held 4hat
1 ‘m s

flue regard to convt“uctlon cosbs, conditions, wages and prices

affecting vaiue“ at the time of the valuation (here the date of

the take), muat be given {q’.pQﬂrn Qii_Lon 3. South L) chﬁgiq
Comeny 268 V.S, 146, 1556, 160 (1927)).

1

l The Supremes Court of the United Stateg cases have been

_ followed by various Federal Courts,

* The situation is well po;ntnd up in n;ted Sugte Y,
Douglas 20% ¥, (Ed) 381, 383 (Ninth Clrcuit, 19537, 1n which the -

- -

Court Suatﬁs.' . _
L ‘UTt is true that Brdinarily valune is arrived

| ‘at by a ﬂete“winatmon of 'market value,' or of
~ . 7 | 'fair market value,! But there are excéptional
‘caces in vhieh market value could not be used as
a test of Tjust ccmpanaation.‘g As stated in |
United States v. hiilew 317 U.S, J69, 3?#, 63
5. Ct 276, 280= 8? L Ed 336 'Where, for any
. Teasony properly has no market resort must be had
. to other data o sscerialn its value_....“ |
.-The footnote 9 above is as follows:
-“9. Ord}narlly, where the va1ue of 1ands\br
_ . goods is to be ascertalneé, and they are of such
T a kind, and so situated, as £6 e availabié:for '

‘sale in the ordinary course of trade or dealing,
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the market value is perhaps the best test, and

- under such elrcumstances it 1s usuelly adopted in.

! .. this Comaonwealth, , ., But market value is not a

U b e s
H

. - universal test, and cases often arise where some ol
» - ether pode of ascertaininy velue must be resorted
» Lo." ZRenle E__gim,, 166 Yass, 53, 55, 43 M.E,

1029, 1030, In accord see Uniind States v, Torontg,

 Eamilton & Putfalo Yavs Co., 338 U.S. 396, ‘_402,'70
Tl 's Ct. 217, 94 L.Ed. 395; Kimball Lewndry.Co. ¥.

- d States, 338 U.S, 1, 6, 69 S.Ct, 1434, 93 ..

% - L Ed. 1765, Cf. Orgel, supra, Sec, 17. -

| Again the Ninth Circult after guoting the lanruage in

U, S." ¥« ¥Yirginia 365 U.S. 624, 633 (1961) heretofore guoted in

1ls wemora nﬁum, p01ntnd out in State of ”ﬁlzaornig Ve United

Qtatns 395 Fed, (2d) 261, 268 (1968) in an aciion vhere the State

of California in that case was in the same position as-this noving

__Gefendant, that is, the atate's property had been taken for a

street: | | o S

| _ "Phe rule requiring the payment of the cost of
‘substatute facllitnes' is an application of these ‘

"_.principles, not an exception to them, It enables .

*  the court or jury to avard the amount’ required as

N jus£ compensation iﬁ situations where market value

or. other standards of valuatlon cannot rationally

_be applied or where their application would not‘put .
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the owner 'in as good a position . . . as if his B

property had not been taken.' -It cannot, consistently .
o 1

- with the Fifth Amendment, be used to deny an owner . .

E
04

compensation witen a taking has infljicted loss. Ve
have. been rited to no case nermitting such a use of -
the rule, and 2 suggcqtlon by the United States that .’

it might be so employed vas expressly rejected in
United States ¥ Gilv of Jocksonville, Arkansss,.
297 F.2d 330 (8th Cir. 1958).

The district court!s ruling l1imiting the State of

: California to proof of need f@r substitute facilities |

v was therefore error, The State was prejuiiced if loss.

from the taking might have been established by.other -

evidence,? ' - o .

'There are gathered a pgood number of cases to ﬁhis effect

'in 2 recent extensive .amnotation at 40 ATR 3rd 143 entitled “Emin-

ent Domaint Cost of Substitute Pacilitles as leasure of Compensa-

o

tion paid to State or iunlclpality for COnaennatlon of Public

Property" (1971), | : X .
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CALIFORNIA CASES DO NOT RESTRICT

THE COURTS TO THE EXCLUSIVE USE

OF THE MARKET VALUE APPROACH

In the recent Supreme Court of California decisilon
in Merced Dist,

v, honlstenhulme, 4 cai, 3rd 478, 4838 (1971),
the court carefully said: ’

"It has long been eatablished in gencral the com-

pensation required is to be measured by the market
value of the property , , , . "

end the Court of Appeal 1n City of Downex v, Rozal 215
C. A 2d 523, 529 (1962), said:

"Ordinarily, the market value of land which 18
taken in eminent domain 1s the measure of damages

for the condemnation thereof, . "

RECENT CALIFQRNIA CASES HOLD THE
"FAIR MARKET VALUE" IS NOT THE
EXCLUSIVE STANDARD BY WHICH TO
MEASURE JUST COMPENSATION

The ‘leading case in California that holds "“fair
fiarket value" s not the exclusive standard by which to

!
measure just compensation is Citizens Utilities Co, ¥, \
Superior Court, 59 C, 2d 805, 817 (1963), where the court had E

before it the condemnaticn of an entire utility, The court
.;said:
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¥ ¢ Pajr macket value™ is not the exclusive standard by which
to measure just emnpensation, and it is widely recognized that
suck & standard s meaniugless when, a8 here, a public utility
B8 being condeyined, (United Sizfes v. Oors, 137 1.8, 325,
332 {6‘) 3.0 1038, 83 LoEd. 1302} Nelnenl Soda Prod, Co. v,
City ef Lo: An_{re:las, £3 Cel21 183, 291 [143 P.2d 12]; Basin
Oil Co. v. Bawsh-floss Tueol Co., 133 Cal App.2d 375, G0G
[271 P.2d 122); Frustuck v. Qily of Faivfer, 212 Cal.App. ' ’
2d 345, 357-308 128 Calliptr. 337] (mud cases . there . -
cited} ; end see generally 3 Nichels or Eminent Domaiu {3d -
- 19.10} 8.5, ppr 28-01; 1 Orgel on Valuation under Emi-
— nent’ Dowain {2d ed. 19.}3) §$37-38, pp. 172.179; Kratovil
and Hacrison, Ervnent Damamu—Pnhc y and Canccpr {1954) °
42 CalL.Rev. 506 Nute, supra, 65 ALR21 392, 508400.)"

.
' The above case was clted In Pacific Gas and Electrie
I[ .

' v, County of San Mateo, 233 C.A, 2d 268, 274 (1955), where the

Py, . - [P - e

]
court sald:

"There is no fzxed rule for the measure of
damage to an interest in real property. Witness
this SLatement in Frugluck ¥. ity of Feivfax,

212 Cal,hpp.2d 345, 367 (28 Cal Rptr. 357):

'Ordinarily, the recognized neasure of danm ageé

in cases such as this (inverse condermnation) is

the diffé;ence in the value_of the real property _
 inmediately before and immediately after the injury.

(ﬁitatidﬁ;;) This methoﬂ however, is not ex clu“ive.'
‘Aecordinglj, vhere approprlate to a particular

situation, the neasure of danages nmay be the cost.

-of making'repairs (citations); the lcss of use of tas
properiy (citations); the loss of use of the pfopert?,
(eitations); lost profits (01uaiiun ; loss of prospee-

. tive profl ts (titat:lmlo), incrzased operating expenses

t e ——— e o
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pending repairs (citation); o1l off the 0Lt3LFUJt oxX=
Jmately cansed by the injury s in other lort actions
(eitations); and present and prespoctive damages that
are natural, necessary or reasonzble incident of the
3 k
taking of- proporty (citation),“
i’

(See alse Code Civ, Proc;, Sec. 124 3, subd. 6.) In

Citizens Uiiiities Co. ¥. Purerior Conrt, 59 Cel.?d 30“

(31 Cal.Rplr, 316, 352 P.24 358), the court observed

at puge 81? “‘Wair market va ue‘ is not the exclusive

| »stanﬁarﬁ by virien to measure Just ccﬁpeﬁuation, and it

'1s widely recogpized tbat such a standurd 1s meaninge..

less wnen, au-here, 2 public utility 1s being con~ ; .
denned.” . Plaintiff‘s relocation cost as the measuie |

of damages is the proper measure in this case;

o Counkiy of Kern,

1
v
-

(See Wofford Heishts Assoclates

' pngeles v. Wricht, 107 Cal,App.2d 235, 241 (236 P.28 - R
| 892).) . I |
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THE BARLIER CALIFORNIA CASES
THAT STRETCH THE FAIR MARKET
VALUE CONCEPT ’

The early cases hereafter discussed talked about
stretching the concept of falr market value, However, this
stretching of the falr market value concept did not include

all the elements of value, as evidanced by'the later case of

Citizens Utllities Co, v, Superior Court, 59 C. 24 805, Bit

{1963), where the court had before it the condemnation of an

entire'utility. The court sald:

W +(Pair narket value’ is not the exclusive standard by which - - R
~ to weasure just compensation, and it is widely recognized that . '

boo 0, such a standard is meaningless when, 2% here, a public utility
is being condemuped. (Unifed Staics v. Cors, 337 U.S. 325,
) 332 [69 S.Ct. 1035, 92 L.Ed. 1392 ; Xutural Soda Prod. Co. v.
' City of Los Aagcles, 23 Cal2d 193, 201 [143 P.2d 12]; Basin
- . Ofl Co. v. Baash-Bess Toal Co, 125 {alApp2d 378, 606
C 11 pad 122Y; Frusiuex v. Gity of Feirfuz, 212 Cal.App.
- 93 345, 367-368 [28 Culipur. 357)] {aud eases there .
cited) ; and see generally 3 Nichels or Enmicent Domain (3d - .
ed. 1930) § 8.6, pp. 28.31; 1 Orgel ou Valuation under Frmi-
"= pent Dowain (2d ed. 1933} §§37-33, pp. 172-179; Kratovil .
 apd Harrison, Entinent Downin—DPolicy and Concept (1954) & , -
43 CalL.Rev. 390; Note, supra, 65 A.LR2d 392, 395-400.)" -

t N &ﬁédahove-case was clted in Pacific Gas and Electric

[ N
]

v. County of San Hateo, 233 C.A, 2d 268, 274 (1965), where the
P = Sl et P P .

court sald: | o R
| -. . "In Citizens Utllities Co, v. Superior
Court, 59 Cal. 2d 805 (31 Cal.Rptr. 316, 382 P.2d 356),

the court obser#éd at page 817: 1"Falr market value"
13 not the exclusive standard by which to measure Just

¢ 'campenéaticn, and 1t is widely recognized that such a

~-11-



Mimntes
. Apoil G oand 5, 1975
standard is meaningless when, as here, a public .
utliity 1s being condemned,' Plaintiff's relocation
cost as the measure of damages is the proper measure

in this case. (See WOffmri‘Heights Associates v,

County of Xern, 213 Cal. App. 2d 34 (32 Cal.Reptr.

870); County of Los Angeles v. lright, 107 Cal.App.2d
235, 241 (236 .24 832).)" '
Varlous early cases talked of stretching the fair

market value concept,

In San Diego Land, etc. Co. v, Neale, T8 Cal. 63,
68;9 (1888), in a condemnation case for the purpose of a

reservoir,the court sald:

-#'The problem, then, is to ascertain what s the maerket = 3
. valoe; Now, where there is an actual demand and cur- i

\ rent rato of price, thers can bo bul little difficulty., Dut
in many instances, us in the case before us, there is no
actual demund or current rate of price, either because
there have been no sales of similar property, or because

the particular piece is the only thing of its kind in the
neighborhood, and no one has been oble to use it for
the purposes for which it is suitable and for which il may

- bo highly profitable to use it. In such case it has been
sometimes sai? that the vroperty has no markes value,

) inthestrict sense of theterm. (Chicage & N.W. Ry v. C.

&E. R R,1121L607; Lake S. & M. 8.y v, C.&W. J.

—_— R. R.,100 T11. 83; St. Louis E. R. v. Chaprien, 35 Kan. 307.)
And in one sense this is frue. But it is certain that
. a eorporation cocld not for that reasou sppropriate it for
_ ~nothiug. From ibe necessity of the case the value must
be arrived ol from the opinions of well-informed per-
sons, based upon lhe purposes for which the properiy is
suitable. This is not taking the “ valuein use ™ to the
owner as contradistingnished irom the market value.
What is done is merely to take into consideration the
"+ purposes for which tho properly is suitable, as a means
of psegriaining what reasonable purehasers would in all
probability be willing to give for it, which, in 2 general
sepse, may be said to bo the market value. And in such

g inquiry it is maanifest that the fact that the property

has pot previously been used for the purpeses in ques.
Ajon is irro.]t;*vant. The current of authority sustaing

. )
these views. ,
~-12-

L
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In Joint ﬁ*éhﬂﬁf nist, ﬁntﬂ§ Y ajlrogéxégﬂﬁggz 128
C.A, 743, 759 (1933)), the conrt said of a railroad ri;ht~of—way
In a nnmber of cases it has been held proper .
to admit evidence of reprc&ucuion cost as an aid

»

lto ﬁetermining value, especially when the property

:is adapted to a pariicular enterprise and thers are
]crdinarllv ne wllltng buyers and hence no market for
tthat type of property.t . | B |

.In Psevle . ggsgg_‘hore Railread 32 Cal, Zd 406 Ty
. (1948) the ' icourt said of the same rallroad righuno_-way under

consideration in the preced ing case cited abovei R

"In this commection the highest and most profitable

ol W

iuse for which the properuy is aﬁaptable and . needed or
_E ;11ke£y to be needcd in the reasonably near future
| 413 to be cansxuered, nat as the measure of velue, but
,to the extent that the prospect of such use affects
‘the market value of the land,” T |
—— ‘_ @nother rightuof«tay case'ls City of Downey v, Royal
215 C.h. 2d 523, 529 (1962) vhere the Court quoted with approval
the above Qecean Shore Case {qupra) and then quated from Eggg;_ v.-
| ggggg &7 C.A. 2d 931, 53? as follovs:

" When land tahen in eminent éomain is reasonablv
suitable and may be legally used for purposes which
would enhance’ its value, that fact should be taﬁen'_
into account in estimating the market value of the

. : _tract'; « + The apparent fact that there is.nﬁkma:két

value of the land, In a sirict sense, does not entitle

i

plaintisf to take lands without paying'just'compensatinn;"

I
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The Court stated of another case:

t . .

: “Tne reasoning of the last quoted decision is sound
and doss not ccnllJc+ v1tj the rule thatl market valuve
is not necessarily the sare ad the value of the , e

property to its owner,™ | S

In MWLM&M 1287C.A.
743, 760-1 {1933), the court sald:
i Pappellant further stotes that the market v§iue ‘
tcannot be based on cost of reproduction; plus
Fppreclatﬂon, less depreciation,t There is some
conflic» of aunthority on the question of the adFiSSlbil-'
gtv of evideace to show " such cost of reproduction, |
*  put vwe believe that when it appears that property is ..
%hmprdve& 50 as to make it peculiarly sdaptable for -
?ts.highest available use and there mzy be said to be
.; narket for thé property for such use, théjcost of
.%eyroﬁuction of such improvements becozes a cht&r in
the determina?ién of market value and to that extent
the opinions of the vitnesses may 'be based on! suéh _
gost. This dops not mean, however, thqt such cost of
fenroauctlcn iz the market value of the land, for other

factors, inciuding demand, enter into the ultimate det-

ernination of market valus,“

-1l
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The above caseg that here are classified as stretch-
ing the fair market value concept must be compared with the
statement In Citizens Utllitles Co, v, Superior Court, 59 C.,2d
805, B17 (1963), that

"1Fair market value! is not the exclusive standard by
which to measure just compensation . ., L,

Likewlse, the case of {ity of Pleasant Hill v, First
Baptist Church, 1 C,A. 3rd 384 (1969), in no way sets -aside

the Citizens Utilities Co, (supra) case, In fact, the
Pleasant Hill (sugr’a) case does not mention the Cltizens

Uttiities Co, {supra) case, and also does not mention Pacific

Gas_and Electric v, County of San Mateo, 233 C.A, 24 268, 274
(1965}). |
It is not though_t the rambling opinion of City of

Pleasant Hill v, Flrst Baptist Church, 1 C.A, 3rd 384, 396-400,
503-408 {1969), 1s of any assistance in this problem. Portions

are quoted below,

. " 'The principal issue at the trial was whether the church had suffered any
- 1 severance damages. All witnesses who testified, whether concerning suit-
"7 gble use, or value or both, agreed that before the taking the highest and best

use of the property was for church purposes. All those appraising the
propesty approached the question of value by appraising the land on the

basis of comparable sales, and the improvements on the basis of reconstruc-
tion cost, some with, and some without an allowance for depreciation.®

-~

iEvidence was introduced of isolaled sales of a church property, and the city at

first objected to evidence of reproduction cost as manifesting the vaiue of the im-
rovemients. Neveriheless, it appears that the patties and witnesses either express

witness Orr for plaintiff, and witness Wallace for defendant} or tacitly recognize
the rules articulated in First Bapeist Church v. Stme Dept. of Roads (1965) 178
Neb. 831 [135 N.W.2d 756), as follows: “Where there is proof that there is no -
market value of property with a specialized use, such as a church, convent, hospital,
college premiscs, or the fike, the general rule is that resort may be had to some other !
method of fixing the value of property. Newton Girl Scout Council, Inc. ¥. Massa- ;
chusetty Turnpike Authority, 335 Masa, 189 [138 N.E.2d T69]. Sce, 4 Nichols on . '
Eminent Domain (3d ed.), $ 12.32, pp. 217 to 228; 5 Nichols on Eminent Domain -

.
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(3d od.}, $ IB.41 (3), p.230, § 1542, n. 234; Jahr, Fminent Domain, §31 71, 78,82,
pp. 102, 1L, 116 (speciulty nses}, of 83, 84, pn. 117, 118 {properties of nonprofit
orgamizations); I Orgel on Valvation Under Eminent Bomain (2d =d.), §3 30, 37 to
40, especially at pp. 177 10 179, 18 to 183 Manily, Elenrents of Damages in Ertinent -
Domein, 34 BUL. Rev, 146, 158, 152; McCorimwk, The Measure of Compensation
in Eminent Domain, 17 Minn L .Kev, 451, especially at pp. 467 10 470. .

“Depending on the naure of the property, the autherities have supported different
methads of dhetermining vabue in these situations, kapert estimony as o reproduction or
replacement cost, fcss depreciation, has beer approved in many cases as compelent
foundatios evidence to support an opinion as to valuation. See 4 Nichols oo Eminent
Dopzin {3d ed.), § 12.32, notes 18 and 19, pp. 227; 228, and cases cited thecounder,”
{L78 Neb. at pp. 836-537 {135 N W.2d at pp. 7539-760]. in addition to authorities cited,
see Astembly of God Chuwrch of Pawtncket %, Vallone (1359} 89 R L 10 {150 A2d
it, 15-16}: Gracelond Pari Cemetory Co. %, Oy of Omahe (1962} 173 Neb. 603, 811
14 N.W. 28 29, 3 ; Ciry of Chicazo v, Farwell (1315} 286 Nl 415, 419420 121

" N.E. 795, 197); idaho-Western Ry. Co. v. Columbia Confsrence et Synod (1911) 20
Ilaho 568, 583 {119 P, 60, 65, 38 L.R.A. N.8. 497} Condemnation Practice {(Cont.Ed.
Bar 1960} § 2.23, p. 34}. These rules have been recognized but not appited in this state,
{See People v. Ocean Shore' R. R., Inc. {1948) 32 Cal.2d 406, 427428 {196 P24 -
370, 6 ALLR.24 1179), and its refereace to City of Los Augeler v. Klinker (1933)
209 Cal. 198, 211212 {25 P.2d 326, 50 A.L.R. 148] and Joint Mighway Dist, No. 9
¥. Ocean Shore R. R. Co. {1933) 128 .Cal.App. 743, 759-760 {18 P.2d-413}; also
Napa Union High School Dist. v. Lewis {1958) 155 Cal App.2d 69, 73 [322 P.2d
39), and People v. Jones {1945) 67 Cal.App.2d 531, 537 [155 P.2d 71)) '

T |
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STUDY 36.520 - EMINENT DOMAIN { CONFORMING CHANGES--
SPECIAL DISTRICT LAWS)

Desert Water Agency law § 15

The Commission considered Memorandum 75-24 and a subsequent letter
from the counsel for the Desert Water Agency presented by the staff orally
at the meeting. The Commission determined to amend AB 129 to delete the
sentence labeled #1 in FExhibit I to Memorandum 75-24% and to make no change

in the sentence labeled #2.
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STUDY 39.32 ~ WAGE GARNISHMENT PROCEDURE

The Cummission considered Memorandum 75-28 and the First and Second
Supplements thereto. The recommendation and proposed legislation
was approved for printing and submission to the ILegislature after the
following changes were made:

(1} o©on page 1 of the "Surmary of Recommendations," the discussion
of "Comprehensive statute" was deleted.

(2) Additional editorial changes in the preliminary portion of the
recomrendation (marked on Commissioner's coples) are to be taken into account
in preparing the copy for the printer.

(3} On page 22 of the statute, the second sentence of subdivision (b}{(2)
wag revised to read;

An employer upon whom a withholding order for support is served shall

withhold and pay over earnings of the employee pursuant to such order

notwithstanding the requirement of another earnings withholding order.

{4} On page 23, in the sentence starting "Thus, for example, if the
employee is laid off . . . ." a reference to a leave of absence without pay
should be added.

(5) 8Bection 723.126 should be revised to require that the employer's
return include the date of service of the earnings withholding order on the
employer.

(6) Section 723.105 requires a filing with the court clerk. Section
690.50 should be checked to see if 1t requires a filing with the “court clerk"
rather than with the court. If Section 690.50 requires a filing with the
"eourt" rether than with the "court clerk,"” Section 723.105 should be revised

to conform. [Section 690.50 requires filing with the clerk of court.]

.12
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(7) The effect of the new benkruptcy provisions on the continuing
effect of a wage garnishment order should be checked and an appropriate

mention might be made in a Comment of the bankruptcy provisions.

w1l
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STUDY 39.7C - PREJUDGMENT ATTACHMENT

The Commission considered Memorandum T75-27 and the attached staff
draft of the Recommendation Relating to Amendments to the Attachment [aw.
{The First Supplement to Memorandum T5-27 on prelevy third-party claims
was distributed for the meeting, but was not considered.) The Commission
decided that the explration date of the existing attachment law should be
extended for one year to December 31, 1976, and the effective date of the
Attachment Iaw should be postponed to Junuary 1, 1977. This postponement
will afford the Commission an opportunity to devote sufficient time to
resolve problems which have been identified in the Attachment Iaw as it was
enacted and to permit the enactment of any necessary amendments and drafting
of forms before the new law goes into effect. The Commission also made the
following decislons:

Nonnegotiable instruments. Section 482.080, vhich provides for issuance of
a turnover order directing the defendant to transfer possession of the proper-
ty sought to be attached, should be amended to permit issuance of a turnover
order at the hearing on issuance of the writ or thereafter which would direct

the defendant to transfer possession of any documentary evidence of the lia-
bility attached. If such 3 turnover order is issued at the time the writ 1s
issued, it would be conditioned on the prior levy on the liability. This
amendment makes unnecessary the proposed alternative of amending either
Section 481.160 or 48B8.370. The last sentence of Section 481.050,which defines
"chose in actiony should be amended to read: "The term includes liability

on 8 nonnegotiable instrument which 1s otherwise negotiable within Bivision 3

{ commencing with Section 3101} of the Commercial Code but which is not payable

to order or to bearer and an interest in or a claim under an insurance policy."

Thig amendment makes no substantive change but rakes clear that liability on

g nonnegotiable instrument is g chose in action.
~15-
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§ L83.010. Actions in which attachment authorized. This section should

be amended to provide that an attachment may be issued against a corporation

or partnership {(regardless of whether it is organized for profit) without

the necessity of finding thet the corporation or partnership is engaged in

8 trade, business, or profession. This amendment would make the Attachment

law the same as existing law in its application to business corporations and
partnerships; it probtably represents a change as regards nonprofit corporatioms
and partnerships. BSubdivision (c), which provides that attachment may not be
issued where the subject of the contract is used primarily for personzal, family,
or household purposes, would protect a2 nonprofit corporation from attachment in
appropriate circumstances. In the case of an individual, the "engaged in a
trade, business, or profession" standard should be eliminated; attachment
should be issuable against an individual defendant on a contract claim arising
out of the conduct by the defendant of a trade, buslness, or profession.

§ 4B6.050. Temporary protective order effect on transfers. The staff

should consider whether the first clause of subdivision (a2} reading "except
as otherwise provided in subdivision (b) and in Sections 486.040 and 4B6.060"
should be retained. Subdivision (b) and Section 486.060 both contain "not-
withstanding" clauses, but Section 86.040 does not. The third, fourth, and
fifth sentences of the first paragraph of the Comment, giving examples of
descriptions of property subjeci to the temporary protective order, should

be deleted.

~16x
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STUDY 63.60 - ADMISSIBILITY OF "DUPLICATES" IN EVIDENCE

The Commission considered the revised Comment to proposed Evidence Code
Section 150C.%. The question vwhether, by defining "duplicates" in Section
1500.5, the proposed statute might create some confusion with regard to

b

traditional "originals,” such as two copies of a contract or lease executed
at the same time, was raised. "The Commission examined the definition

of "writing" in Section 250 of the Evidence Code and determined that this
definition did not solve the problem. The staff pointed out that all the
exceptions to the best evidence rule are phrased in terms of "the writing"

or "the writing itself" and that an introduction of a definition of "original"
would require substantial changes in the 1500 series of the Evidence Code as
well as other sections of the Evidence Code.

The Commission reguested the staff to obtain copies of the newly adopted
Federal Rules of Evidence together with the Advisory Committee Notes. The
Commission directed the staff to examine the Uniform Rules of Evidence and
the new Federal Rules to determine in which mammer we could most appropriately
add a reference to a contemporaneously executed original to avoid any confusion
which Section. 1500.5(a) might create.

The Cormission voted to proceed with the study of admissibility of dupli-
cates at this time rather than to await a comprehensive study of the new
Federal Rules and to add explanatory language to either Section 1503.5, Sec-
tion 250, or to the Comment to Section 1500.% to deal with any ambiguity
regarding what constitutes an original.

AFPPROVED

Date

“Chairman

-17- Executive Secretary
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The Coumission‘a recommendation would be effectuatsd by enactment
of the following measuve:

Evidence Code § 1500.5. Admissibility of duplicates

SECTION 1. Section 1500.5 1§ added to the Evidence Code, to read:

1500.5. (a) For purposes of this #ection, a "duplicate” is a
counterpart produced by the same impresgion as the writing itself, or
from the same matrix, or by means of pﬁotography. including enlavrgements
and miniatures, or by mechanical or electronic rerecording, or by
chemical reproduction, ov by other equivalent technique vhich accurately
teproduces the writing itself,

(b) A duplicate of a writing is not made inadmissible by the bast
evidence rule unless (1) a genuine question is raised as to the authen=-
ticity of the writing itself or (2)'1n the circumstances it would be
unfair to aduit the duplicate in lieu of the writing itself.

Comment, Section 1500.5 states an exception to the best evidence
rule not now contained in existing California statutes but adopted by
the United States Congress in the Federal Rules of Fvidence. Pub, L.
No. 93-595 (Jan, 2, 1975). Subdivision (a) definea a "duplicate" in tha
same terms as does Federal Rule of Evidence 1001(4), and subdivision (b)
provides, in conformity with Federal Rule of Evidence 1003, that such
duplicates are not normally made inadmisasible by the best evidence rule,

As defined by subdivision (a), a "duplicats'' must be produced by a
tachnique which accurately reproduces the writing itself. Thus, a sub-
sequent copy of & document, whether handwritten or typed, csanot qualify
as a "duplicate.” Because a "duplicate” is a product of a method which
insures accuracy, many commentators have urged that it should be ad-
witted fnto evidence ae if it were the original writing itself. Ses,
€.8., C. McCormick, Bvidence § 236 (24 ed. 1972); B. Witkin, Californis
Evidence § 690 (24 ed. 1966): J. Wigmore, Evidence § 1234 (Chadbourn ed.
1572). The courts have consistantly peraitted carbon copies to be
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admicted into evidence, treating them as originals. The courts have
relied in these cases on the fact thdf ¥he carbons were produced contem-
poraneously with the original. See Edmunds v. Atchison, Topeka & Santa
Pe Ry., 174 Cal. 246, 162 P, 1038 (1917): People v, Lockhart, 200 Cal.
App.2d 862, 871, 19 Cal. Rptr. 719, __ (1964); Fratt v. Phelps, 3 Cal.
App, 755, 7157, 139 P. 906, ___ (1914). Evidence Code Section 1350
provides that photographic copies made and preierved in the ordinary
course of business satisfy the requirements of the best evidence rule.
However, under existing statutes, it has been held that the California
courts lack power to go beyond these special cases to permit the admis-
sion of photegraphic copies made, for example, specifically for litiga-
tion. Dugar v. Happy Tiger Records, Inc., 41 Cal. App.3d 811, 116 Cal,
Rptr. 412 (1974).

Under subdivigion (b), duplicates will not be admitted into evi-
dence 1if either a genuine question is raised as to the authenticity of
the writing itself or in the circumstances adwmiesion of the duplicate
would ba unfair, If, for example, a party opposing admission of a
duplicate alleges specific facts indicsting that the writing from vwhich
a duplicate has been made 1s a forgery, the court may require that the
original be produced for examination before permitting the copy to be
introduced into evidence. Additionally, if the unique size, shape, or
certain physical characteristics of the original make it necessary for

the original to be presented in court in order for a party properly to
examine or crosa-examine witnesses, it may be unfair in the circum=
stances to admit the duplicate in lieu of the original writing itself,

As 1in all cases involving introduction of a writing, when offering
8 duplicate, the proponent of the evidence must authenticate it. See
Evid. Code 5§ 1400-1421. In the vast majority of cases, such authenti-
_cating evidence will also be sufficient to meet any claim that the
duplicate should not be admitted under Section 1500.5(b). If the propouent
of the duplicate is concerned that a challenge to admission cannot be :
overcone by the evidence on suthentication, the proponent may, for
exsmple, (1) obtain a stipulation as to admissibility or (2) utilize the
procedure set out in Code of Civil Procedure Section 2033 to obtain an
adaission of the genuineness of the original. If a party 6pposes intro-
duction of the duplicate, the court should conaider the conduct of the
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parties in determining whether it would be unfair "in the circumstances™
to admit the duplicate including, for example, the fact that the parties
have relied on the duplicate during the preliminary stages of the pro~
ceedings or that the party opposing the introduction reasonably could
have been expected to demand production of the original (see Code Civ.
Proc, § 2031) or to use other discovery procedures to obtain the original.
If the duplicate contains only a portion of the writing itself or
is in some respect incomplete, and the opposing party indicates that the

. entire writing is, or may be, needed for effective cross-examination or

fully to explain the portion offered, the court may require that the
proponent produce at his option either the entire original or an ade-
quate duplicate of the entire writing. See Evid. Code § 356. Cf,
United Scates v. Alexander, 326 F.2d 726 (4th Cir, 1964).




