
Time 

April 4 - 1:00 p.m. - ):00 p.m. 
7:00 p.m. - 10: 00 p.m. 

Aptil 5 - 9:00 a.m. - 1:00 p.m. 

FINAL AGENDA 

for meeting of 

Ml.rch 26, 197~ 

Place 

Airport Marina Hotel 
8601 Lincoln Boulevard 
Los Angeles 90045 

{213 )670-8111 

CALIFORNIA LAI·/ REVISION COMMISSION 

Lus Angeles April 4- 5, 1975 

April 4 

1. Minutes of Ml.rch 13-15, 1975, Meeting (to be sent) 

2. Administrative Ml.tters 

3. Study 36.300 - Eminent Domain {AB 11 and related bills} 

AB 11, AB 266, and AB 278 

April 5 

Memorandum 75-3 (sent 3/26/75) 
Memorandum 75-23 (sent 3/20/75) 

Special District Acts (AB 124-131) 

Memorandum 75-24 (sent 3/20/75) 

Possession Prior to Judgment 

Memorandum 75-25 (sent 3/20/75) 
Un1fOr1fi Eminent Dorrain Code 

(Commissioners have copy of this) 

4. Study 63.60 - Evidence {Admissibility of Duplicates} 

Memorandum 75-26 (to be sent) 

5. Study 39·70 - Prejudgment Attachment 

Memorandum 75-27 (to be sent) 
Recomrr.endat1on (attached to Memo,andum) 
First Supplement to Memorandum 75-27 (to be sent) 
pamphlet--Selected Legislation Relating to Creditors' 

Remedies (you have this) 
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M9.rch 26, 1975 

6, Study 39,32 - ~)age Garnishment Procedure 

Memorandum 75-28 (sent 3/25/7)} 
Statute and Comn:ents (attached to Memorandum) 
First Supplement to Memorandum 75-28 (enclosed) 
Preliminary Portion of Recorr~endation (attached to 

First Supplement) 

7, 1975 Legislative Program 

Memorandum 75-29 (to be sent) 

8. Research Contracts 

!'!emorandum 75-)0 (to be sent! 
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MINUTES OF MEETING 

of 

CALIFORNIA. lAW REVISION COMMISSION 

APRIL 4 AND 5, 1975 

A meeting of the California Law Revision Commission wes held in Loe 

Angeles on AprU 4 and 5, 1975· 

Present: lIBrc Sandstrom, Cha irman, April 4 
John N. Mclaurin, Vice Chairman 
John J. Balluff, April 4 
John D. Miller 
Thomas E. Stanton, Jr. 
Howard R. Williams 

Abaent: Robert S. Stevens, Member of Senate 
Alister McAlister, Member of Assembly 
George H. Murphy, ~ ..:o.;;,f;;,;fi;,;c""i:,;;o 

Members of Stafr Present: 

John H. DeMoully 
Soan G. Ulrich 

Commission ConQUltants Present: 

Nathaniel Sterling 
Jo Anna Friedenthal 

Thomas M. Dankert (condemnation), AprU 4 
Jerrold A. Fadem (condemnation), AprU 4 
Professor Stefan A. Rieaenfeld (creditors' 

remedies), April 5 

Sitting in with the Commission in their deliberations on the Eminent 

Domain Law on AprU 4 were the following members of the State Bar Committee 

on Condemnation Law and Procedure: 

Thomas M. Dankert, Ventura 
Peter W. Davis, Oakland 
Jerrold A. Fadem, Los Angeles 
Richard L. Huxtable, Los Angeles 
James E. Jefferis, Oakland 
Roger M. Sullivan, Los Angeles 
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Minutes 
April 4 and 5, 1975 

The following additional persons were present as observers on days 

indicated: 

April 4 

S. Robert Ambrose, County Counsel, Los Angeles 
Norvel Fairman, Dept. of Transportation, San Francisco 
William C. George, County Counsel, San Diego 
Milton B. Kane, Dept. of Transportation, Sacramento 
John M. Morrison, Office of Attorney General, Sacramento 
Anthony J. Ruffolo, Dept. of Transportation, Los Angeles 
Roger D. Weisman, City Attorney, Los Angeles 
James H. Wernecke, Office of Attorney General, Sacramento 

April 5 

Bruce R.Geernaert, Superior COurt, Los Angeles 
Edward P. Hill, Judicial Council, San Francisco 
Clark MacGillivray, California State Sheriff's Ass'n, Los Angeles 
John MacIntyre, Marshal's Asstn of California, Ventura 
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ADMINISTRATIVE MA'I'TERS 

1975 Legislative program. The Executive Secretary made a report concern-

ing the 1975 legislative program. This report is summarized below. 

ENACTED 

AB 74 (Ch. 7, Statutes 1975) - Modification of Contracts--Commercial Code 
Revision 

ACR 17 (Res. Ch. 15, Statutes 1975) - Continues authority to study previously 
authorized topics, authorizes dropping one topic, and authorizes 
study of five new topics. 

SENT TO GOVERNOR 

AB 192 - Escheat--Travelers Checks and Money Orders 

PASSED FIRST HOOSE 

SB 294 - Out-of-court Views by Judge or Jury 

AB 73 - Good Cause Exception to Physician-Patient Privilege 

March 18 - Failed to pass Committee; reconsideration granted 

Set for hearing Senate Judiciary Committee on April 8 

AB 90 - Wage Garnishment Exemptions 

SET FOR HFJl.RING IN FIRST HOUSE 

Eminent Dumain Bills 

AB 11 - General Eminent Domain Statute J 
AB 266 - State Agency Condemnation J 
AB 278 - General Conforming Changes J 
AB 124-131 - Special District Acts 1 

Set for hearing on 
April 17, 1975 

AB 919 - Prejudgment Attachment--Court Commissioners 

Set for hearing on April 24, 1975 

INTRODUCED BUT NOT YEn' SEn' FOR HFARING 

AB 974 - Admissibility of Copies of Business Records in Evidence 

SB 607 - payment of Tort and Inverse Condemnation Judgments 

- <-
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NOT YET INTRODUCED 

Partition of Real and Personal Property 

Liquidated Damages 

ADDITIONAL BILLS BEING DRAFTED BY COMMISSION 

Prejudgment Attachment (to be considered at April meeting) 

Admissibility of Duplicates in Evidence (to be considered at April meeting) 

Wage Garnishment Procedure (to be considered at April meeting) 

Inverse Condemnation--Claims Presentation Requirement (Kanner is working 
on this) 

DFAD BILLS 

AB 75 - Oral Modification of Contracts--General Provisions 

ADDITIONAL BILL OF INTEREST TO COMMISSION 

ACR 39 (McAlister)(Introduced on February 27, 1975) - Authorizes study of 
Marketability of Title Act-- "whether the law relating to covenants 
and servitudes relating to land, and the law relating to nominal, 
remote, and absolute covenants, conditions, and restrictions on 
land use, should be revised." 

Research consultants. The Commission considered Memorandum 75-30 and 

directed the Executive Secretary to execute on behalf of the Commission an 

addendum to the contract with Thomas E. Dankert, consultant on condemnation 

law and procedure, to provide an additional amount not exceeding $400 for his 

travel expenses in connection with attending Cou~ission meetings and legislative 

hearings on the Commission's eminent domain proposals when requested to do so 

by the Law Revision Commission through its Executive Secretary. The period 

covered by the addendum should commence on April 1, 1975, and end on June 30, 

1977· 

The Commission noted that Mr. Dankert has served as an expert consultant 

to the Commission onc.&inent domain and that it is essential that he be avail-

able during the course of the legislative consideration of the Commission's 

proposals. 
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STUDY 36.35 - EMINENT DOl-'AIN (POSSESSION PRIOR TO JUDGMENT) 

The Cummission considered Meffiorandu~ 75-25 relating to the possible need 

for an urgency statute should the enactment of Section 19 of Article I of the 

California Constitution be held to have repealed the right of immediate pos-

session. The Commission determined that no action on this matter was neces-

sary. 

-5-
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STUDY 36. 300 - EMINENT DO/>1AIN (AB 11 AND RELATED BILLS) 

The Cumrnission considered Memorandum 75-3 and the First Supplement thereto, 

and Memorandum 75-23, relating to AB 11 and related bills concerning eminent 

domain. The Comreission took action with respect to the following matters 

raised in the memoranda: 

§ 1230.065. Operative date 

The Commission determined to amend Section 1230.065 to provide that actions 

pending on the operative date of July 1, 1977,which were filed prior to Janu-

ary 1, 1977, are not governed by the Eminent Domain Law. These dates would be 

made one year earlier should the Eminent Domain Law be enacted at the 1975 

legialative session. 

§ 1235.140. Litigation expenses 

The Commission directed the staff to investigate whether the term "liti-

gation expenses" in eminent domain has been construed to include lobbying ex-

penses to obtain abandonment of the action. The staff should particularly 

examine the case of Excelsior Union High School Dist. v. Lautrup, 269 Cal. 

App.2d 434, 74 Cal. Rptr. 83J (1969) and other recent cases. 

§ 1240.030. Public necessity required 

The Commission requested that the City of Los Angeles supply it with 

a draft of a section that provides an early hearing and determination of 

public necessity issues in the initiation of public projects. 

§ 1240.050. Extraterritorial condemnation 

The Commission requested that the City of Los Angeles supply it with 

a draft of a section that specifies those uses for which it believes that 

extraterritorial condemnation should be expressly authorized by statute. 

'" 
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§ 1240.250. Acquisition for futJre use under Federal Aid Highway Act of 1973 

The Commission determined to include in AB 11 Section 1240.250, extending 

the future use period to 10 years in cases of takings under the Federal Aid 

Highway Act of 1973 as set out in Exhibit II to Memorandum 75-3. 

§ 1245.270. Bribery 

The Co~~ission approved for inclusion in AB 11 the text of the following 

section removing the effect of a resolution of necessity procured b,y bribery: 

§ 1245.270. Adoption of resolution affected by bribery 

1245.270. (a) A resolution of necessity does not meet the require­
ments of this article if the defendant establishes by a preponderance of 
the evidence both of the following: 

(1) A member of the governing body who voted in favor of the reso­
lution received or agreed to receive a bribe (as that term is defined in 
subdivision 6 of Section 7 of the Penal Code) involving adoption of the 
resolution. 

(2) But for the conduct described in paragraph (1), the resolution 
would not otherwise have been adopted. 

(bl Where there has been a prior criminal prosecution for conduct 
of a type described in paragraph (1) of subdivision (a), proof of convic­
tion shall be conclusive evidence that the conditions of paragraph (1) of 
subdivision (a) are satisfied, and proof of acquittal or other dismissal 
of the prosecution shall be conclusive evidence that the conditions of 
paragraph (1) of subdivision (a) are not satisfied. Where there is a 
pending criminal prosecution for conduct of a type described in paragraph 
(1) of subdivision (a), the court may take such action as is just under 
the circumstances of the case. 

(c) Nothing in this section precludes a public entity from rescind­
ing a resolution of necessity and adopting a new resolution as to the same 
property, subject to the same consequences as a conditional dismissal of 
the proceeding under Section 1260.120. 

Comment. Section 1245.270 is new. Except where the defendant is 
able to demonstrate actual bribery of a criminal character, the section 
does not affect the holding of People v. Chevalier, 52 Cal.2d 299, 340 
P.2d 598 (1959)(resolution of necessity precludes judicial review even 
where it is alleged that the resolution was influenced by "fraud, bad 
faith, or abuse of discretion"). It should be noted that, where a reso­
lution was influenced by a conflict of interest, the resolution may be 
subject to direct attack under Government Code Section 91003(b)(Political 
Reform Act of 1974). 

-7-
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The introductory portion of subdivision (a) makes clear that the 
defendant need not demonstrate the bribery to the same degree required 
for a criminal conviction. However, where there has been a prior crimi­
nal conviction, the defendant may satisfy his burden of proof by showing 
the prior conviction. On the other hand, a prior criminal proceeding 
that ended in acquittal or dismissal for any other reason will preclude 
the defendant from raising the issue again in the eminent domain proceed­
ing. Subdivision (b). Where there is a pending criminal proceeding, 
the court may use its discretion to take such actions as staying the 
eminent domain proceeding until the criminal case is resolved, permitting 
the eminent domain proceeding to continue while reserving the issue of 
necessity, or permitting the defendant to make his case on bribery not­
withstanding the concurrent criminal action. 

§ 1250.150. Lis pendens 

The Commission approved for inclusion in AB 11 the amendment of the lis 

pendens provision to make filing mandatory rather than permissive as provided 

in Exhibit V to Memorandum 75-3. 

§ 1250.360. Grounds for objection to right to take where resolution conclusive 

The Commission determined to include in AB 11 the amendment to Section 

1250.360 conforming to the 10-year future use period of Section 1240.250, as 

provided in Exhibit VI to Memorandum 75-3. 

§ 1255·410. Order for possession prior to judgment 

The Commission revised subdivision (cl of Section 1255.410 to read: 

(c) Notwithstanding the time limits for notice prescribed by 
Section 1255.450, where the plaintiff has shown its urgent need for 
possession of property, the court may, if it finds that possession 
will not displace or unreasonably affect any person in actual and 
lawfUl possession of the property to be taken, or the larger parcel 
of which it is a part, make an order for possession of such property 
upon such notice, not less than three days, as the court deems 
appropriate under the circumstances of the case. 

§ 1260.220. Divided interests 

The Commission requested the staff to supply a memorandum that reexamines 

the issues surrounding compensation in cases involving divided interestsj the 

reexamination should include the ~nbar case and the approach of tbe Uniform 

Code. 
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§§ 1263.140-1263.150. Date of valuation in case of new trial or mistrial 

The Commission revised the date of valuation provisions to provide that, 

notwithstanding the general rules fixing the valuation date, the valuation 

date shall not be later than the date of making a pos·cjudgment deposit. 

§ 1263.240. Improvements made after service of summons 

The Commission determined to include in AB 11 the amendment to Section 

1263.240 removing from the statute the language relating to prejudgment 

deposits and incorporating language permitting the court to limit the extent 

to which subsequent improvements are considered in determining compensation 

as provided in Exhibit VIII to Memorandum 75-3. 

The staff was directed to consider whether the case of City of Santa 

Barbara v. Petras, 21 Cal. App.3d 506, 98 Cal. Rptr. 635 (1971), is properly 

cited in the Comment. 

§ 1263.320. Fair market value 

The Commission considered a memorandum from Commissioner Balluff distributed 

at the meeting (attached as Exhibit I hereto), and determined to amend the defi-

nit ion of fair market value to make the text of Section 1263.320 into subdi-

vision (a) and to add the following subdivision: 

(bl The fair market value of property taken for which there is 
no relevant market is its value on the date of valuation as determined 
by any method of valuation that is just and equitable. 

The Comment to this section should be amended accordingly. It should note that, 

even where there are comparable sales, the expert valuation witness is permitted 

to use a capitalization or reproduction approach in valuing property as per-

mitted in the Evidence Code. 

-9- .. 
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§ 1263.1,20. Damage to remainder 

The Commission revised subdivision (bl of this section to read: 

(b) The construction and use of the project for which the 
property is taken in the manner proposed by the plaintiff whether 
or not the damage is caused by a portion of the project located 
on the part taken. 

§ 1265.130. Leases 

The Commission requested the staff to supply a memorandum that reexamines 

the issues surrounding compensation where a lease is terminated in a partial 

taking ca se . 

§ 1265.310 Unexercised options 

The Commission directed the staff to further work on the Comment to Sec-

tion 1265.310 relating to the compensability of options to include a discus-

sion of the rights of the parties where there is a partial taking of property 

subject to an option. In this connection, the staff should examine the case 

of Cinmark Investment Co. v. Reichard, 246 Cal. App.2d 498, 54 Cal. Rptr. 810 

(1966) . 

§ 1268.030. Final order of condemnation 

The Cow~ission determined, subject to further review, to delete subdivi-

sion (a)(l) of Section 1268.030 requiring the condemnation judgment to be 

final before a final order of condemnation may be made. The Comment should 

be adjusted accordingly. 

§ 1268.130. Increase or decrease in amount of deposit 

The Commission determined to amend this section to provide that the 

property owner may not ,,.ithdraw any additional amounts deposited pursuant to 

this section until such time as it is finally determined that he is entitled 

to it. -10-
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§ 1268.710. Court costs 

The staff should check the reference in the Comment to this section to 

Code of Civil Procedure Section 12)4(k) to make sure that the reference is 

correct. 

Civil Code § 1001 

The Commission directed the staff to redraft Civil Code Section 1001 as 

a separate bill for Commission review at the next meeting. The redraft should 

be based upon the draft in EXhibit XI to Memorandum 75-3 but should omit the 

sentence reading: "The public shall be entitled, as of right, to use and 

enjoy the easement which is taken." 

Health & Safety Code § 8501 

The Cow~ission determined to add to AB 278 the provision to permit con-

demnstion for cemetery expansion by nonprofit cemetery authorities and corpora-

tions sole as provided in Exhibit XII to Memorandum 75-3. 



EXHIBIT I--STUDY 36.300 Minutes 
April 4 and 5. 1975 

MEMORANDUM RE: Sections 1263.310 and 1263.320 

You will recall at our last meeting we deferred 

reconsideration of Sections 1263.310 and 1263.320 until 

the April meeting and there was some discussion about the 

recommendation of the uniform-Code Commission as a 

possible alternative. 

My attention has been drawn to the fact that 

our proposal, insofar as'it appears to stipulate "market 

value," as the sole criterion for the valuation of properties 

in condemnation is at variance with the cases and could 

possibly lead to come confusion, particularly in the condem­

nation of what are some times referred to as special purpose 

properties for which there is no ascertainable market value. 

This differentiation has been recognized both in the federal 

cases as well as in the decisions of the California courts 

in which the rule isf,requent1y stated that fair market value 

is not, the exclusive standard by which just compensa'tion is 
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measured* 

U. S. v. Miller 317 U.S. at 373 (1943) 
U. s. v. Vrr-[fnia 365 U.S. 624, 633 (1961) 
U. s. v. commodIties Trading corporation 

·339 U.S. 121, (1949) 
U. s. v. DC!I.lq1a.s '207 .1". (2d) 381 (1953) 
state of cari:fornia v. U. S. 395 Fed. (2d) 

261 (1968) --- ----
citizens utilities Co. v. Superior Court 

59 Cal 2d 805, 817 (1963) 
pacific Gas and Electric v. Count of San Mateo 

2 3 C.A. 68, 965 

An attempt is made to avoid the effect of this 

stipulation by the comment in which reference is made to 

alternative methods of valuation such as the cost of sub-

stitute facilities, value based on cap{talized earnings, 

replacement cost less depreciation, etc. In contrast to 

this I note that section 1004 of the Uniform ~ode Commission 

recommendation provides as follows: 

(a) Except as provided in SUbsection (b), (1) 
the fair market value of property for which there is 
a relevant market is the price which would be agreed 
to by an informed seller who is willing but not 
obligated to sell, and an informed buyer who is 
willing but not obligated to buy; and (2) the fair 
market value of property for which there is no 
relevant market is its value as determined by any 
method of valuation that is just and equitable •. 

(b) The fair market value of property owned 
by a public entity or other person organized and 
operated upon a nonprofit basis is deemed to be 
not less than the reasonable cost of functional 
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replacement if the following conditions exist: 
(1) the property is devoted to and is needed by 
the owner in order to co~tinue in good ~aith its 
actual uSe to pe7form a F~blic function or to 
render nonprofit educational, religious, charitable, 
or eleemosynary services; and (2) the facilities or 
services are available to the gerleral public. 

(c) The cost'of functional replacement under 
subsection (bi includes (1) tht! cost of a functionally 
equivalent site; (2) the cost of relocating and 
rehabilitating improvements taken, or if relocation 
and rehabilitation is impracticable, the cost of 
providing inprovements of substantially comparable 
character and of the same or equal utility; and 
(3) the cost of betterments and enlargements required 
by law or by current construction and utilization 
standards.for similar facilities." 

It is my thought that this reoommendation has the" 

advantage of recognizing the distinction drawn in the case 

law between properties as to which th~re is an ascertainable 

market value and those where the amount of the award, of 

necessity, must be based on other considerations. Another 

argument in support of this approach which recommends itself 

to me lies in the strong possibility of confusion that 

could result in the minds of the jury from instructions 

which would presumably require them to find the "market 

value"of property in such cases (when there is none) and 

would also call for determining the cost of sUbstitute 

facilities or replacement cost less depreciation, etc. 

I think we must even consider the possibility--peris~ the 

thoughf--that some judges might go astray. 

Since we aren't setting out to change the sub­

stantive law in.this area, I think we should avoid the 
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temptation to codify a different formulation and then 

attempt to preserve the existing law by a comment. It 

seems to me that the Uniform Code proposal avoids that 

problem. 

Quite frankly. I do not understand the policy 

considerations underlying all that is contained in (b) of 

the Uniform Code recommendation above but feel in any event 

the provisions of (a) are desirable. This would also 

resolve the state Bar's proposal to add the word "normally" 

to our recommendation. 

John J. Balluff 

"JJB/ens 
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THE FAIR MARKET VALUE CONCEPT 

OF JUST CO!4PENSATION IS NOT , 

AN ABSOLUTE ST~NDARD NOR AN • 

EXCLUSIVE METHOD OF VALUATION 

~ 

" 
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THE FEDERAL CASES HOLD F'AIR MARKET 
,. 

VALUE IS NOT AN ABSOWTE STANDARD 

NOR AN EXCLUSIVE METHOD OF VALUATION 
. ..' .... 

The ueunl r:tunual'd of just co~pensation 1s t1Elrket VS1'1~~ 
-

. But t~at is :far fran boing the on'Y standard that m~y be used.. I 

It cane into being in !lan efi'ort to find some practical stano3.l'd 

u. . . . ) bu.t "(1)t is conceivable that an o\,,:l1er's indemrii ty shou~.d 

be measured in variot1.s "lays depending upon the circ'l)~i1sto.nces or 

each Case and that no general fOrl!lula should be used for the' . , 
purpose ••• "(Un5.teg Statn I. l!j.ller;, SllPl'!\t 317 U.S. at 373-

374 (1901J). II, • , In some cases,lf the Court has said, "this 

cl'itel'ion cannot be used. , • because, in the c11'cum~tances, 

market value furnishes an inappro'pria te meaSUl'a of actual value:."· 

~-(Un~ tt>g §tat':l!; S. Q.C!pera.l Eotol"S enl'])., 323 U.S. 373, 379, 89 

L.Ed. 311, 319), A large part of the reason for resortine to n 
. . 

market-value fOl'l!lula is to eliminate the influence of subjective 

value to either the condemnor or condennee (Sec, e.g., United 

§.t~tC(l y. mnC'Z;, supra, 317 U.~. at 374, 37, (1945)). But, . - , 

whatever the reason may be, it is clear that bare market,value 

is not always the only criterion of just compensation. liThe 

I 
I, 
.\ 

Court in an· endeavor to flnd Vlorkonr; l'ul~s that '\'1111 dq substanti.al 

justice has ·adopted practical standards, fucluding that 'or market 

value (citation), But it has refused to nalte a fetish eVen of ! 

market value, since it roay not be the best ueasure of value in 

. . " some cases • (Untted states y. COl'q) 337 u.s, 325, 332 (1949). 

.. 
, 
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The trend in cl'lincnt dotl?.in law has bG~n away fro::! the 

idea tho. t it is enough m:rcly to pay, the value of that which ,the 

CondeI!ln~l' takes instead' of, tta t 'which the c~nc1el'".J1.oe loses. The 

law 11:15 !!loved to the principle that the true and fair meaSure , . , 

is indemnity to the COnCel:lllCe for his loss, tI, •• Lately there 

, has been a pronolUlced ~h;ift to\'lf\l'd eClIlline recognition of the 

pl',inc).ple of indeBnity •• ,II Q:J'Mtcnr'il z!ill. lis1J'rison, Eminc!.ll 

pomah--Eolkr Clnd Cons;ept, 42 Cal. Law Rev. 596, 6l6j Witk:!.Ih 

,S\lm.narv of CI",ljfol'n{a tew (7th Ed.), VOl,' 3, p. '203?, Sec. 228). 
, ' 

.. The indemnity cr iter ion of loss to the owner has been 
expressly adopted by the U,S. Snprene Court in Boston Chamber of 

COI!'.mersu ;!£. lloaton 217 U.S. 189, 195 (1910), and by 'the CnUforn.ia 
• 

Courts, in people ;!£. l!:vnl1flr, Inc. 25'3 Cal. App, 2d B70, 682 (1969) 

and Herced In. Db,t. y. TIoolstenhllJ.~'3 4 Cal. 3d 478, 494 (1971), 

.. - / ' In the leading case of UnHed statr;.s ;'!. Hiller 317 U,S. ;: 

~, 369, 374 (1942» the Court sa~d: 

'. 

~ "Where, for any re3.son, propert:! has no market 

iresort'must be had to o~~er data to ascertain its 

liThe guidine: principle of just compensation 
" 

'~1s reimbursement to the o~nerfor the property 
. -~ 

-,~interest taken, IRe is entitled to be put in as' 
t ~,~ 

-2-
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i' good a IJo:;it::i.on peclm:\.{,J:Hy '<,.5 if. h:!.s prop:lrtJr 

! 
I 

1 

I 

had .l).ot. bC'i'm tnhm • Be must be made ,Ihole but • 

is not entitled. to nore, I Q.lsoil'! United Stfltes 

292 US 246) 255, 78 I, eel 1236, 1244, 54 S ct 704. 

In many caseS tHs princir·le can readily be served ... , 
I by the ascertai!lm~nt of fair ~arket va1ue-- 1 what a:' , 
I 

1 'I1ill1ng buyer would pay 1n cash to. a willing seller. I 
, . . 

United Sir>. {;('..§. y. Hiller, 317 US 369, 374, 87 L ed 

3~6, 342, 63 s ct 276, 147 ALR 55. See ~Jnited States 

.. i .I. COI~J!!odj ties 'l'raginr. COlli' 339 US 121, 123, 94 L ed 

. j 707, 711, 79 s· ct 547; Untted St9tes y.: QQ.ll, 337· us 
325, 333, 93 L cd 1392, 1399 69 S ct 1086. But this 

is not un absolute standard nor an exclusive method of 

Se;- Unit~d stat~s y. ~onmQdit;es Tradinz ,I, valuation. 

C01'P. supra (339 us at l23}jUnited st~,tes :!!. Cors, 

supra (337 US at 332); Uni.ted statrs y. j,:1.J1er, supra 

(317 US at 374, 375) i tin:! ted stratI'S, :!!. IQronto E. " ; .. 
. -

. Nev. Co~ 338 us 396, 94. L ad 195, 70 S ct 217. 11 

,The Supre~e Court in United St2tes·~. Commodities 

Tradinr. Corporation 339 U,S. 121, 123 (1949) said: 

\ 
I 

• 

. ~ .' 

1~p:1rst. The questions pre~ented are controlled 

by the clause of th~ Fifth Amelldment provid~gthat 
. 

priVate property shall not be Itaken for public use, 

Without.just compensat10ll~l .. This Court has never . . . • 
attempted to prescribe a rieid rule for determining. 

, 

.;;:'.----
, -

-3-
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what is. I just compensation' Th'1ue!' all circumstances 

and in all cases, . Fail' I!1arket value. has normally 

been accepted,as a just standard •. But \'~hen market 

value has been too diiiicnlt to find) or' when. 

its ap:plic!: ticu \':onld reslilt in manLi'est' injustic!! 

. , 

') , 
>. 

, . . . , . 

l to o\'mer or TJubli.c, cou.r (;5 have 'fashioned and applied. 

other s 1;and.ard S.II 
\ , 
t.. ,: 

In United States v. Co~, 337 U.S. 325. 330-331 

(~949), the court said: 
'. -
.' . 
! i 

• 

, . 

~. ~:-"'-,~ ...• -- - -, ..... ~ -' .' . 
. ..... . The Court in its construction of . 

. . the constitutional provision has been 
~_ : c!lreful no.~ to reduce the concept of 
.-- i "jUM compensation" to a formula . 

. d:he political Ethics reflected in the 
Fifth Amendment reject confisca­
tion as a measure. of justice. But 

:! • , the Amendment doc, not 
'l1..,!Jlote I. cont/.in. .any definite 
; . . standards of fairness by 
i"'h[ch the measure of "just comper.~ 
Ir.ttion" is to b~ determined. UniteJ 
,States ex ret. Tennessee Valley Au­
'1horiiy v. Powelson, 3U) US 26G; 
219. 280, 87 L ed 1390. 1:',99, 1400, 
63 S Ct lOH; United States v. Petty 
)iotor Co. 327 US 372, 377, 90 Led, 
729,734, (;6 S Ct 596. The CO\1l't in 
In endeavor to find wOI'kinz rules 
that will do substantia! justice has 
adopted practical standards, includ.' 
Ing tilat of mnrket value. United· 
States v. Miller, 317 US 369, 37~, 87· 

I ,Led 336,342,63 S Ct 276,147 ALR· 
55. But it has refused . 

.~3 to make;a fetish even of' 
. market· value, since it 

Dlay not be the best measure of 
nlue in some ca~e.s." 
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of 'the United St",~8S j.n considcrl.ng l'cproc1u.ctioll costs held -th~ t 

Ifdue reeD.r~ to ,con;; tructiol1 cos ts, condl tion5, \"Ia&es and prices 

affecting value!! at tr:c time of thG valuation (here the de.te of 
i • 

the take), must be given (StClndQ;r<i' 02,1 GQ.,.. 3... pO]lthern Pac1f1,!( 

Company 268 U.S. 1-+6, 1,,~6, 160 (1925))L 

I The Supreme Court of the UnIted states cases have _b~en 

followed hi various Federal Courts. 
! 

: The situation is "l'lell pointed up in United states :l!:. . . . . 

20~ F. (2d) 381, 383 (lUn th Circuit, 195'3), in which the , . 
Court states: 

, I 
" 

--

, . 

I 

I. '''It is true that ord1.narily value is arrived 

" : at by a deterr.!inat~ol1 of 'market value, I or of 

llfair market value;' But there are exceptional 

cases l,n \,1111cll me.rket value could not be used a.s 
9 

a test of. I jus t compensation. 1 As stated in 

United States v. lalla!'; 317 U,S. J69, 374, 63 

S.ct. 276,280, 87 LEd. 336, 'Where, for any , 

, :!,'eason, property ~as no market resort must be had 

',to other' data tn :'lscertain its value! •••• tI 

, Th~ footnote 9 above is as fo110\v5: 
\ . 

. "9. Ord:!.narily, where the value of lands or 

goods is to be ascortained, and they are 01' such 

a kind, and so situated, as to be availabie'for 

sale in the ordinary course of trade or dealin&, 

-"i-

, 
': 
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the D'..al'ket value is perhaps the best test, and 

under such circtlmstances !t is usually adopted. in. 

.this Corc'J:lonwealth ••• But market value is not a . . 

"

.- - -
.~ ~~ 

.. . . ~ 
, , 

. " 

.. ' ._- ". ,Ulliversal test, and c[tses orte!U arise where some i.. ___ _ 

'. 

" . 

• 

other node of ascertaining val~e must be resorteu 

• to,l! P,e~lex. 1&s tQr. , 166 t:a5S; 53, 55, 43 lI.E. 

1029, 1030. In accord see lInitod Stp,tes X. TQtontQ, 

Rl1milton & B:.rf'falo !fav; Co., 338 u.s. 396,402,'70 . ' 

!, s.ct. 217, 94 L.Ed. 195j K:l.mbaH Laundry· Co. ;l!. 

United States, 338 U.S. 1, 6, 69 s.ct. 1434, 93 
~ .. .. 
L.Ed. 1765. Cf. Orre1, supra, Sec. 17. 

Again the Ninth Circrtit after quoting the language in 

U S,'X. Virg1ni~ 365 ~.s. 624, 633 (1961)' heretofore quoted in 
• 

. is memorandUm, pointed •. out in St1:'.te of CaJ.ii'orn:i.£. ~. !Ltd.ted 

states 395 Fed. (2d) 261, 268 (1968) in anac~ionwhere the State 

of California in that case YlaS in the same position as' this moving 

~gfendant, that is, the state's property had been takenror a 
.' -.-

street: 

, 

"The rule requiring the payment of the cost of 

'substitute facilities' is an application of these 

principles, not an exception to th.etl. ' 'It enables 

• the court or jury to award the aJ!lount"required as 

just compensation in situations Ylhel'e market va.lue 

ol'~'other standards of valuation Cahl'l.ot rationally 

. be applied or where their a.pplication would not'.put 
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the owner lin as good Q pO$:i.tion ••• as if his c· 
.' ' 

.' property had hot been taken. r ·It cannot, consistently 

;1ith the Fifth Amendment, be used to deny an oymer !. ... ~~ 

t ' , tk" ""'11 to' 1 cornpensa ;wn l'men a a .J.ng il:J. S liU _ C ~o. oss. i7e 
- . 

have_ been cited'to no case permitting such a use of 

the ru1e, and a suggestion b~' the United states tha.t \' . 
. ,. .- _.- .. 

it mteh t be so employed "as expressly r'ejected in 

• 

257F.2d 330 (8th Cir. 1958). 

The district cOllrt's ruling limiting theS,tate of 

, California to proof of. need for substitute. facilities 
. 

• ~ uas therefore error. The State was prejudiced if loss· 

fron the taking might have been established by other 

evidence,lI 

. There are gathered a good number of cases to·this effect 

. inn recent extc.nsiv~ .allnotation at 40 Am 3r.o 14-3 entitled IIEmin­

ent- Domain: Cost of Snbstl i;ute I,'acili ties as l!easure of CompensaN 

.' 
tion paid to stnte 01' Hunicir.a1Hy for Condermation of Public 

Propertyl1 (1971). • 

, 

• 

I . , 

.' .' 
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CALIFORNIA CASES DO NOT RESTRICT 

THE COURTS TO THE EXCLUSIVE USE 

OF THE MARKET VALUE APPROACR 

In the recent Supreme Court of California decision 

in l1er;:eed Qi~st. y. WoolS~ulll.!e. 4 Cal. 3rd 478, 488 (1971). 

lhe court careful Iv said: • 

II It has long been established 1::1- 5encr&! tbe com­

pensation required 1s to be measured by the market 

value of the property • • • • \I 

and'the Court of Appeal 1n C1tZ of DowneX v, RoXal, 215 

C.A. 2d 523s 529 (1962). said: 

IIOrC;~na;::~. the market value of land ~Ihich is 

. taken in eminent dOlaain 1s the measure of dal~ages 

'for the condemnation thereof. • • • 11 

RECENT CALIFORNIA CASES HOLD THE 

"FAIR MARKET VALUE" IS NOT THE 

EXCLUSIVE STANDARD BY WHICH TO 

MEASURE JUST COMPENSATION 

The 'leading ease 1n California that holds "fair 

jriarket v'alue~l, is not the exclusive standard by which to 

measure Just eompensatio~ 18 C~tizens Utilities COL XL 

Su~~ior C~ur~. 59 C. 2d 805. 817 (1963) •. Where the pourt had 

before it the condemnaticn of an entire ,utility. The court· 
.. 

'said' . I • , 

-8-

\ 
\ 

\ 
\ 
• I 
\ 
I 

i 
) . 

. ' 



Ml£,<.ti.-ei-

April 4 and 5, 1975 

It "l';':air ·-market value!! i~ Hrkt the· f ... xdu:.i~·e s~andnrd by whit:h 
to measure just C:OItlP~tl,S.1tiC['l, and it is widdy rccogniled that 

.. Budl. a stanch!rd Is mcanitlgl£'ss wh.~n. 'ns here, n public utility 
is bd"Z conde~\ll,·d. (United Sla(es v. COF$, ~3'j U.S. 325, 
332 [69 S.Ct. lOSG, 93 L.Ed, J3,-2) ; ,\'"Iural Soda·Prd. Co. ", 
CitvoJ La> An(!cl •• , 23 Ca!.2J 193, 201 [143 1'.2d 12] ; Dasi.,. 
Oil Co. >, Baa.h-];o,,, Tool Co., 12" CaL\/lp.Zd 5iS, 605 
{271 l'.2d 123] ; F"IS/lIr.k v. City 0/ Fai'I."" 212 Cal.App. , 
2d 345, 3G7·3aS [28 Gal.I:ptr. 35j'j (."'\ east>5, there 
cited) ; and see genetaHy 3 Nichol. O~ Eminent Domai" (3d, 
ed. 1950) ~ S.6, ppc 23.;.11 j 1 Orgel Oll Valtlntion under Emi· 
nent'Domain (20 "d. 19:;3) H 37·3S, pp. 1.2·179 j Krata,il 
and Uarri,on, Em;"",t Domain-Policy olld Concept (1954) . 

_,42.Glll.L.Rev, 59G; "ot<, supra, 68 A.L.R2l1 ,392, 308-400.) It 

." 

-

The above case w.s cited in !aclfic Gat>. and Electrig 
I 

V~ 'C5!untz.of_Sal:Ll1ateQ, 
I 

233 C.A. 2d 268, 274 (19S5). ~nere the 

court said: 
,._----;----.. +' . 

. "There is no !jxed rule for the measure of 

damage to an interest in real property. Witness 

this statement in Erusluck;/.. cit>;. of Fe,irfax, 

'212 Cal.App.2d 345, 367 (28 Cal.Rptr. 35'7): \. 

'Ordinarily, the reco~nized neasureof da~ages 
•••• .0: 

in cases 'such as this (invel'se cOlldeEmation) is 
. -~ -~ 

.-

the difference in the value of the real property 

immediately before and immediately after the injury. 

(elta tio~~.) This method., hOliever, is not exclusive. -
, 

, According~y, wh~l'e appropria te to a particular 

Situation, the measure of danaees l!lsy be the cost 

of maJdng 'repairs (citations) j the less ~'f use of the 

property (cita ti(l)1s); the los s of, us'c of the propel.' f;y 

(citations); lost prorlts (cit3tlon); loss of pros pec-

, t1v~ profits (citatl.ol15) j incr·:;!ased OlJeratine s:':pen,<;es 

-9-
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pcndine repai.l.'~ (citatioil) i ,~11 or the (1etl.'in;0nt 1:-1'0;<;:':' 

,imn tely C<111S cd by the j.lljnry b.S in (') ttler tort tiC tiol1s 

(citr!cions); und' prescnt and prcs~jcct:i.v~ darnees th!:t 

arc natU1'al, necessary or reasol1:lo1e incident of the 

takine of· propcrty (c:i.tation). if 
'. " 

, ' 

(Soe also Cod~ eiv, Proe., Sec. 1248, subd. 6.) In 

01 Cal.Rptl'. 316, 382' P.2d 356), the court.ob:'-crved 

at page 817: IIll"air market valuel is no!; the exclusive . . 

. standard by vlhich to measure just cO!!lpen£lation, and it 

is widely recognized that such a stand',l'd is meaning- .. : 

l~ss ':h~n, as. here, a pUblic utility is being' con-.. 
demned. lI . Plaintiff1s relocation cost as the roeasUJ~e _. 
of damages is the proper lueasurein this case; 

(See Wofford He:, ~hts 1\$ soci.?tn :,:: • .Q..OU"'lty of K(>'!')'" 

~19 Cal.App.2d 34 (32 Cal.Rptr. 870) j C01,l,nty of I,oij 

Angeles JZ. I'Trh'ht, .107 9~,.App.2d 235',241 (23.6 P •. 2,d 

892).) , 

-10-
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THE EARLIER CALIFORNIA CASES 

THAT S,!'R.3TCH THE FAIR MARKET 

VALUE. CONCEPT 

The early cases hereaf~er discussed talked about 

stretching the concept or'fair market value. However, this 

stretching of the fair mar'ket value concept did not i.'1clude 

all the elements of value, as ev:l,denced by the later case of 

Q1t1<:ens Uti1iti~es Co. v,_§uE~rior Cou:;:t, 59 c. 2d 805.817 

(1963), where the court had before it the condemnation of an 

entire utility. The court said: 

\ 
, 

.~-~"--

II' "-Fii~-n.ai-kct "~Iue" ;;. 1I0t tllo' e-,ctusi,e standard b)' which 
to mens"rc just compensation, atld it is widely recogtlized that 

• weh a standard is meaningl.", when, ~, here, a plIhlie utility 
is bdllg cOOdC'''llCd. (Ultiltd SI"/cs v. Cors, 33j U.S. 325, 
332 [69 S.C\. 1055, 93 L.£d. ]392); .YuluriJl Soc1a Prod. Co. ". 
City of Los An!7d.s, 23 Cat.2d 193, 201 [143 r.2d 12] ; Bash, 
0.1 Co. v. 80.,1<.]10." 1'00! Go, 125 CaLApp.2d 5.$, 606 

. {271 1'.2.1 122] ; PrI,s/lIck v. City of Foirfo,t;, 212 CaLApp. 
2d 345, 367·3G8 (25 Cu1.ilptl'. 3;;'J {alt'! uSe, there 
cited} ; aod see s~ner"l1y 3 Nichols on Enoill~"t Domain (3d . 
ed. 19;;0) § 8.6, Pl'. 28.31; 1 Orgel ou Vatu~ljon onder Eml. 

-' nent' Domain (2d ed. 19~3) H 37 -3il, Pl'. li2-li9; r.:ratovil 
Ind Harrison, Em;","t Doma,n-Polioy and Cane&pt (1954) , 
~2 CaLL.Re\'. 596; :-;ot., '''pro, OS A.L.R.2,1 392. SUS400.)" 

~- .. ~ . 
. - _. -.. 

Tha above case I'las cited in ;::~C!,1fic G~n ancLEHictrj.c 

• 
• 

)!. ~q"ount;t oLS§.!l J.lateQ, 233 C,A. 2d 268,274'(1955', ,,;here the' 
I 

court said: 

"In C1il!.izens Utll!ties Co. v. Su,eerior 

Court:.. 59 Cal. 2d 805 (31 Ca1.Rptr. 316, 382P.2d 356" 

the court observed at page 817: I "Fail' market value" 

is not the exclusive standard by which to measure just 

, 'compensation, and it 1s widely recognized that such a 

-11~ 
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standard is meaningless when, as here, a public 

utility 1s being conaemned.' Plaintiff's relocation 

cost as the measut'y of damages is the propel' measure 

1n this case. 

Countx; of Ker!l. 219 Ca LApp. 2d 34 (32 Cal. Reptr • 

870); Countl <:2t..Ja..s I\nfiele~ y~ \<irl~. 107 Cal.App.2d 

235. 241 (236 P .2d 892).)" 

Various early cases talked of stretching the. fair 

market value concept. 
. 

In San Diegq Landt etc.~co. v~ Neale, 78 Cal. 63. 

68-9 (1888), in a condemnation case for the purpose of a 

reservoir. the court said: 

• 

f 

· If-The ~roblem, thon, is -to ascertain what l5 tba market 
,1\ valuo/ Now, where there is an adusl deruand and CUT-

o rllnt rate of prico, there Clln be but little difficulty. But 
in many instances, us in tho case beforo 115, there is no 
actual demund or current rale of price, either because 
there hllve been no sales of simibr prorer~r, or becauso 
the particular piece is the only thing of it. kind iu the 
neighborhood, and no one has been able to use it for 
the purposes for which it is suitable and for whi~h it runy 
bo highly profitable to use it. In such elise it hn~ been 
sometimes soH that tbe property 11113 no marke" ,~lue, 

) in the strict sense of the term. (Ohicago.!; ~V. TIl. R'y ,. o. 
&: E. R. R., 112 Ill. G07; Lake 8. &: u. .'I.B'y Y. O. t: Il'. J. 
R. &,100 Ill. 33; Sf. LouisR. R. v. Chapman, 3S Kan. 307.) 
And in one sen so this is true. Bot it is certain thut 
8. corpomfion could not for that reasan appropriate H for 

• notbiug. From cbe necessity of the case the value must 
be nrri~ed at from the opinions of well-informed per­
sons, based IIpon the purposes for which the property is 
suitable. This is not taking tho "value in use" to the 
owner as coutradisLinguished from the marJ.."flt val!l8. 
WlIn! is dOlle is merely to take into consideration the 

• 0 purpose;; for which tho property is suitable, as n means 
· of usc~rtaining what reasonable pu rchasers would in nil 

vrobability pe ,rilling to give for it, which, in tl general 
Ecn,c, may be said to be the market value. And in such 
IIIl illlJuI1·.)' it i" manifest that the fad thnt the prop~rty 
hos not prc,iolls1y be~n used for the purposes ill ques. 
lion is it r"]cnlOt. The current of Iluthority sUztruns 
b • " I C!O '\'IC\\'5 •. 

-12-

.' 



In l..9int. HiJ:.:lli~y D5,~t. FoJ. y. R;dlroac1Cgnn?tl:! 128 

C.A. 743, 159 (1.933), the court said of a railI'?3.d rieht-or-iV~Y: 

!tIn D number or cases it has. been held proper 

to adnit evidence of reproduction cost a~ an a:!.d 

I to determining value, especially when the property 
I • 

11s adapted to a particula,r, enterprise and there are 
I . . • 

. I ordinarily no willi11g buyers and hence no market for 

, - , 

I 

, . 
• __ ~_ I 

. (1948) the! court said of the sal!le railroad right-oi'-'l'Iay under , , 

consideration in the preceding case, ci ted above i . . 
.' £ 

-' 

! "Ih this con.~ection the highest and mostprofltable 

luse for which the property is ~daptable and,needed or 

llilcely to be n~eded in the l'easonably near future 
, - '... .' 
,jisto be considered, not as the measure of value, but 

,to ~~e extent that the prospect of such use affects 

;the market value of the land. II • 

~nother l'ightHof-t;ay case is City of Downey v. Royal 
, 

215 C.h. 2d~ 523 J 529 (1962) where the COUl't quoted nith ~p:p!'oval 
the above Ocean Shore Cp,r.e (supra) and then quoted from People ,:I!. 

JOIl'=!$ 67 C.A. ~a 531, 53.7 as fo11o .. :s: 
\ 

• 
"\1hen land taken ifl eminent dona in is reasonably 

sui table and ~ay bl'! legally used for purposes whi,ch 

would enhance'its value, that fact should be taken' . ' 

into account ~ estimating the market value of the 

, tract • ~ • The apparent fact that there is nd-'tlarket 
~ , 

value of the land, in a strict sense, does not entitle 

plaintiff ,to take lands without paying justeompensat:fnrt tl 

''''~ 
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T~C Court stated of another case: 

tiThe reasoning of the last quoted decis5.on is sound 

and does not 'confEct d, th the rule that narket vlll\,-e 

is not n€cesso.rny the 52'!!e as the value of the ';'., 
',' 

~, . 
property to its 0111181'. l' # 

In Joint Jli.5hl'!2}: D; se. No. 9 y. Ral1:t.:qaq Corn,ean}:J 128 C.A. 

743, 760-1 (1933), the court sald: 

" 

"AI~pellant i'urtnrH' st;:,tes th::.t the narket value 

it'Csnnot be based on cost of reproduction; plus 

~ppreeiation, less depreciation.' There is some 
. " 

, 
, . 

,conflict oi' authority on the ques tiOll of the adr.l15sibll-
i ~ . . 
'ity of evidence to show' such cost of reprod~tction, 

" lbut vie believe that when it appears that property is . 
1 

.rmPro'ved so as to make it peculiarly adaptable for 

jits.highest available use ano there may be said to be 

. ~ market for the property for such USe, the cost of 
I • 

reproduction of such irrlproveoents b"coJ:cs a factor in 
I 
, ., 
Fhe deternina~ion of nlarket value and to ;that extent 

the .oni . .ll.ions of the vitnesses may 'be based on~ such 
I • 

tost. This does not mean, however, that such cost of 

hnroduction is the r::arket value of the land, for otb.er I • ., 
factors, including de::and, enter into the ultil:!ate det-

erlnina:tion of marke t value. II 

-14-
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The above cases that hex'e are classified as stretch-

ing the fair market value concept must be compared with the 

statement i'11 gitizf<lJs~1,!~ill ttt;1'l Co. v. §uEerlor; Qour1!, 59 C. 2d 

805. 817 (1963), that 

"'Fair market valuetts not the exclusive standard by 

which to measure Just compensation • • • • H 

Likewise, the case of Cit): of. P1~asant Hill Y. First 

~aEtist Chur;ch. 1 C.A. 3rd 384 (1969). in no way sets ·aside 

the Ci~i;ena UtJll~i~~&qo, (~uEra) case. In fact, the 

~leasant HUl (su.e.ra) case does not mention the Cit!;ens 

utilities Co~ (suera) case, and ~lso does not mention Pacific 

g~§_~d Elect~s Y. G~Qt~ 2! §an M~te9J 233 C.A. 2d'268, 274 

(1965). 

It is not thought the rambling opinion of Gitr of 

P1eal!an~ HllLv~ First BaE~il!t Cl:!qrql}, 1 G.A. 3rd 384, 396-400, 

403-403 {1969}, is of any assistance in this problem. Portions 

are quoted below. 

, 

The principal issue at the trial was whether the church had suffered any 
severance damages. All witnesses who testified, whether concerning suit-
able use, or value or both, agreed that before the taking the highest and best 0 

use of the prop~rty was for church purposes. All those appraising the 
property approached the question of value by appraising the land on the .. _ . 

basis of comparable sates, and the improvements on the basis of recons\ruc-
lion cost, some with, and some without an allowance for depreciation. \ 

'Evidence was introduced of isolated sales of· a' church property, and the city at 
/lrst objected to evi,lenee of reproduction cost as manifesting the value "f the im­
pro",meot •• N ••• ,th.le .. , it app .... that Ihe parli ... and witl\Ci$U .jthe, expressly 
(witness OlT for plaintiff, and witness Wallace for defend.nt) or tacitly recogn!zeJ 
lite rul .. articulated in First Boptisr Clmreil v. Slale Dept. 0/ Roads (1965) 118 
Neb. 831 [13S N.W.2d 7561, as folloW!: "Where there is proof that there i5 no o. 

market v.lue of l'rol"'rt)' with a specializ"" use. such as a church, convent, he>pital, 
coUege premises, or the like, the general rule is that resort may b. had to some other 
method of fi~in8 the value of property. ,'lew/on Girl Scoul Council, Inc. v. Massa· 
c/uurllJ Turnpike Authority. 335 M .... 189 [138 N.E.2d 769]. Sec. 4 Nichol> on 0 

Eminent Domain (3d ed.), I 12.32, Pl'. 217 to 228; 5 Nichols on Eminent Dam.in 

• 
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(3d cd.), 118041 (3). p .• 2JO, ! 18.42.. r. 234; Janr, Eminent Domain. 1171.78.'82. 
pp. 102, III, 1I6 (specialty lise.). II 83. ~4. pp, \17. lIS (propertie, of nonprofit 
organizations); I Orgd "n Valultion Und<r Eminent Domain (2d ed.), II 30, 37 to 
40, .'peci"'lJ at pr, 177 to 179, IS i to I S3; Mooify, EI.!menI5 oi I)alP/~!l" in Emin.n, 
Domain. 34 B.U.L. ke;', 146. 151, t5~; l\kCGrmtck, The A1easar~ 0/ CompenftlliofJ 
In Emin.nl Domain, 17 Minn. 1..f.o,. 461, especi.lly ,t pp. 467 to 470. 

"Depending or~ the fln(!l:-r~ of the property, the authcri!rfS- ha.,re supported different 
methods of dcter-mming: v.uhtt..: in thc~e sitLialions-. h;;:pt:rl (cs.timony as 10 reproduction or 
replacement cost.. less- deprfciation. has bl!'li!r! apPfOvec. in many cases as compl!lent 
foundation evidence to 5upport an opinion as to valuation. See 4 Nichols on Eminent 
D~.in (lded.).! 12.32. notes 18 and 19. pp. 227; 228, and "a.e. cited thereunder." 
(118 Neb. al pp. 836·S37 [i 35 N. W.ld at Pt>. 759.760J, in .dditio" to author, tie, cited, 
see AnefHl>(. (>/ God CI,wcit of Pa'.Wck.1 v. Vallo". (1959) 89 R.I. I, 10 (150 A.2d 
11. 15·16]; G,ac~!~nd P<lrk C, .. !t"cry Cr •. \'. eify of Omaha (i 962) 173 Neb. 603, 611 
fll4 N.W.M 29. 31]; City of Chicago v. Farwell (1919) 286JII. 4lS, 419·420 [121 
N.E. 795,797); ldano·Wtrlern Ry. Co. v. Coit,mbia Conf~re"ce et<:. Synod (19!!) 20 
'"ahoS68. iS3 [119 P. 60, 65, 3& LR ...... RS. 497); Condemnatioo Practice (Cant.Ed." 
nar 1960) § 2.21. p. 34). These rule, have boe" reeogni.ell but not applied in this stale. 
(Sec Peopil v. Owm Sliore'R. R .• Int:. (1948) 32 Cal.2d 406. 427428 [196 P.2d 
.570.6 A.I-R.2d 1I79J, and it, reference ,to City oj Los AlIgtirr v. Kli"k" (1933) 
219 Cal 198. 211·212 [2S P.2d 326, 90 A.L.R. I4S] ond Jaint Highwa.v Dist. No.9 
v. actOn S",," R. R. Co. (1933) 128.C.I.App. 743, 759·760 [t8 P.2d·4!lj; .Is .. 
Napo Unioll High School Disl. v. Lowi, (1958) ISS C.L .... pp.2d 69, 73 [322 P.2d, 
39). and PHpIz v. Janes (1945) 67 Cal.App.2d 53!, 531 [ISS P.2d ?In • 
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STUDY 36.520 - EMINENT DOMIIIN (CONFORMING CHANGES-­
SPECIAL DISTRICT lAPS) 

Desert ,')3 ter Agency Law § 15 

The Cowmission considered Memorandum 75-24 and a subsequent letter 

from the counsel for the Desert Hater Agency presented by the staff orally 

at the meeting. The Commission determined to amend AB 129 to delete the 

sentence labeled #1 in Exhibit I to Memorandum 75-24 and to make no change 

in the sentence labeled #2. 
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STUDY 39.32 - TtlAGE GARNISH~1ENT PROCEDURE 

The Cummission considered Memorandum 75-28 and the First and Second 

Supplements thereto. The recommendation and proposed legislation 

was approved for printing and submission to the Legislature after the 

following changes were made: 

(1) On page 1 of the "Summary of Recommendations," the discussion 

of "Comprehensive statute" was deleted. 

(2) Additional editorial changes in the preliminary portion of the 

recommendation (marked on Commissioner's copies) are to be taken into account 

in preparing the copy for the printer. 

(3) On page 22 of the statute, the second sentence of subdivision (b)(2) 

was revised to read: 

An employer upon whom a withholding order for support is served shall 
withhold and pay over earnings of the employee pursuant to such order 
notwithstanding the requirement of another earnings withholding order. 

(4) On page 23, in the sentence starting "Thus, for example, if the 

employee is laid off . . " a reference to a leave of absence without pay 

should be added. 

(5) Section 723.126 should be revised to require that the employerTs 

return include the date of service of the earnings withholding order on the 

employer. 

(6) Section 723.105 requires a filing with the court clerk. Section 

690.50 should be checked to see if it requires a filing with the "court clerk" 

rather than "ith the court. If Section 690.50 requires a filing with the 

"court" rather than with the" court clerk," Section 723.105 should be revised 

to conform. [Section 690.50 requires filing with the clerk of court.] 

-13-
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(7) The effect of the new bankruptcy provisions on the continuing 

effect of a wage garnishment order should be checked and an appropriate 

mention might be made in a Comment of the bankruptcy provisions. 

-14-
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STUDY 39.70 - PREJUDGMENT ATTACHMENT 

The Commission considered Memorandum 75-27 and the attached staff 

draft of the Recommendation Relating to Amendments to the Attachment Law. 

(The First Supplement to Memorandum 75-27 on prelevy third-party claims 

was distributed for the meeting, but was not considered.) The Commission 

decided that the expiration date of the existing attachment law should be 

extended for one year to December 31, 1976, and the effective date of the 

Attachment Law should be postponed to Jdnuary 1, 1977. This postponement 

will afford the Commi ssion an opportunity to devote sufficient time to 

resolve problems which have been identified in the Attachment law as it was 

enacted and to permit the enactment of any necessary amendments and drafting 

of forms before the new law goes into effect. The Commission also made the 

following decisions: 

Nonnegotiable instruments. Section 482.080, which provides for issuance of 
a turnover order directing the defendant to transfer possession of the proper­

ty sought to be a tta ched, should be amended to perrei t issuance of a turnover 

order at the hearing on issuance of the writ or thereafter which would direct 

the defendant to transfer possessioL of any documentarJ evidence 0f the lia-

bility attached. If such a turnover order is issued at the time the writ is 

issued, it .uuld be conditioned on the prior levy on the liability. This 

amendment makes unnecessary the proposed alternative of amending either 

Section 481.160 or 488.370. The last sentence of Section !~81.050, which defines 

"chose in a ction)' should be amended to read: "The term includes liability 

on a nonnegotiable instrument which is othen/ise negotiable within Division 3 

(commencing with Section 3101) of the Commercial Code but which is not payable 

to order or to bearer and an interest in or a claim under an insurance policy." 

This amendment makes no substantive change but ~akes clear that liability on 

a nonnegotiable instrument is a chose in action. 

~15-
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§ 483.010. Actions in which attachment authorized. This section should 

be amended to provide that an attachment may be issued against a corporation 

or partnership (regardless of whether it is organized for profit) without 

the necessity of finding that the corporation or partnership is engaged in 

a trade, business, or profession. This amendment would make the Attachment 

Law the same as existing law in its application to business corporations and 

partnerships; it probably represents a change as regards nonprofit corporations 

and partnerships. Subdivision (c), which provides that attachment may not be 

issued where the subject of the contract is used primarily for personal, family, 

or household purposes, would protect a nonprofit corporation from attachment in 

appropriate circumstances. In the case of an individual, the "engaged in a 

trade, business, or profession" standard should be eliminated; attachment 

should be issuable against an individual defendant on a contract claim arising 

out of the conduct by the defendant of a trade, business, or profession. 

§ 486.050. Temporary protective order effect on transfers. The staff 

should consider whether the first clause of subdivision (a) reading "except 

as otherwise provided in subdivision (b) and in Sections 486.040 and 486.060" 

should be retained. Subdivision (b) and Section 486.060 both contain "not-

withstanding" clauses, but Section 486.040 does not. The third, fourth, and 

fifth sentences of the first paragraph of the Comment, giving examples of 

descriptions of property subjeci, to the temporary protective order, should 

be deleted. 

-16~ 
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STUDY 63.60 - ADMISSIBILITY OF "DUPUCATES" IN EVIDENCE 

The C0mmission considered the revised Comment to proposed Evidence Code 

Section 1500.5. The question whether, by defining "duplicates" in Section 

1500.5, the proposed statute might create so",e confusion with regard to 

traditional "originals·," such as two copies of a contract or lease executed 

at the same time, "as raised .. The COlLInission examined the definition 

of ""riting" in Section 250 of the Evidence Code and determined that this 

definition did not solve the problem. The staff pointed out that all the 

exceptions to the best evidence rule are phrased in terms of "the writing" 

or "the "riting itself" and that an introduction of a definition of "original" 

would require substantial changes in the 1500 series of the Evidence Code as 

well as other sections of the Evidence Code. 

The Comnission requested the staff to obtain copies of the newly adopted 

Federal Rule s of Evidence together "i th the Advi sory Committee Notes. The 

Commission directed the staff to examine the Uniform Rules of Evidence and 

the new Federal Rules to determine in which manner "e could most appropriately 

add a reference to a contemporaneously executed original to avoid any confusion 

which Section.l500.5(a) might create. 

The Commission voted to proceed with the study of admissibility of dupli-

cates at this time rather than to await a comprehensive study of the new 

Federal Rules and to add explanatory language to either Section 1500.5, Sec-

tion 250, or to the Comment to Section 1500.5 to deal with any ambiguity 

regarding "hat constitutes an original. 

APPROVED 

DoIte 

-·Chairman 

-17- Executive Secretary 
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The eo.nt18sion I. reco~a tion would be effectuated. by enactment 

of the followi., DlUlure: 

Evideoc. Cod. I 1500.S. Admi •• lbllltt of duplicates 

SECTIO~ 1. Sectlon 1500.5 18 aclclecl to the Evldence Code. to read: 

1500.5. (a' 'or purposel of thb .ection •• "duplicate" 11 a 

counterpart produced by the lame 1IIIpr.a1i01l as the writing lteelf, or 

frOll the s __ tdx. or by meaDS of photosraphy. includl., eDlar~tI 

and miniatures, 01' by mechanical or electronic rerecordi.,. or by 

cheadcal reproduction, or by other equivalent techniquI which accurately 

reproduc •• the writing iteelf. 

(b) A duplicate of a writial! 18 not aade inadmiasible by the beat 

evideoce rule unle.. (I, a genuine queltion is raleed a. to the authen­

ticity of the writing itaelf 01' (2) ia the circ~tancel it would be 

unfair to adta1t the duplicate in lieu of the writing itae1f. 

Co ?'Ilt. S.ction 1500.5 atetea aD exception to the beat evidence 

rul. not now coatainecl in .xilting California It.tutea but IdoPted by 

the United States eonsr ••• in the 'aderal Rules of Evidence. Pub. L. 

No. 93-595 (Jan. 2, 1975). Subdivilion (.) daUn .. a "duplicat." in the 

a_ t ..... aa doe. Federal Rule of Evidence 1001(4). and Iubdiviaion (b) 

pr_U... in confontty with Federal Rule of Evidence 1003, that auch 

duplicatea are DOt normally aad. in.daialible by the be.t evidence rule. 

At defined by subdiv1lioll (a). a "duplicate" _t be pl'oduced by a 

t.chnique Which accurat.1y reproducea the writing it.elf. Thua. a Iub­

aequent copy of a doc\8eDt, whether handwritten 01' typed. CllIDOt qualify 

as a "duplicate." Beeauee a "dup1icat." 1& a product of a .. thod which 

insure. accuracy. I18ny _tatora have urged that it should be ed.­

.iteed. into evidence aa if it were tha odgina1 writing itae1f. See, 

e.S .. C. McCormick, Evideese § 236 (24 ed. 1972); B. Witkin. California 

Evidence I 690 (2d ed. 1966); J. Wigmore, Evidence § 1234 (Chadbourn edt 

1912). The courta have c01l.1&tentlJ pen1ttecl carbon cOpies to be 
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adaitted into evidence, treating them as originals. The courts have 

relied in these cases on the fact thif~ Carbons were produced contem­

poraneously with the original. See E4munds ~ Atchison, Topeka! Santa 

!!~ 174 Cal. 246, 162 P. 1038 (1917); People ~ Lockhart. 200 Cal. 

App.2d 862, 871, 19 Cal. Rptr. 719, ___ (1964); Pratt ~ Phelps. 3 Cal. 
App. 755, 757, 139 P. 906, ___ (1914). Evidence Code Section 1550 

provides that photographic copies made and preserved in the ordinary 

course of business satisfy the requirements of the best evidence rule. 

However, under existing statutes, it has been held that the California 

coures lack power to go beyond theae special cases to permit the admis­

sion of photographic copies made, for example, specifically for litiga­

tion. Dugar ~ HappY TiBer llecords, Inc" 41 Cal. App.3d 811, 116 Cal. 

Rptr. 412 (1974). 

Under subdivision (b), duplicates will not be admitted into evi­

dence if either a genuine question is raised as to the authenticity of 

the writing itself or in the circumstances admission of the duplicate 

would be unfair. If, for example, a party opposing admission of a 

duplicete alleges specific facts indicating that the writing fro. which 

a duplicate has been made is a forgery, the court may require that the 

orilinal be produced for examination before permitting the copy to be 

introduced into evidence. Additionally, if the unique aize, shape, or 

certain phyaical characteristics of the original make it necessary for 

the original to be presented in court in order for a party properly to 

examine or cross-exaaine witnesses, it may be unfair in the circum­

atances to admit the duplicate in lieu of the original writing itself. 

As in all casea involving introduction of a writing, whan offering 

a duplicate, the proponent of the evidence IIIIUIt authenticate it. See 

EYid. Code 'I 14000-1421. In the vsat majority of casea, such authenti­

cating evidence will also be aufficient to meet any claim that the 

duplicate ahould not be admitted undar Section 1500.S(b). If the propGQenl 
of the duplicate 18 concerned that a challenge to admission cannot be . 

overcome by the evidence on authentication, the proponent may, for 

example, (1) obtain a stipulation .s to admissibility or (2) utili.e the 

procedure set out in Code of Civil Procedure Section 2033 to obtain an 

adaission af the genuineness of the original. If a party oppose. intro­

duction of the duplicate, the court should con.ider the conduct of the 

-2-
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partie. in determining whether it would be unfair "in the circWllltances" 

to admit the duplicate including, for example, the fact that the parties 

have relied on the duplicate during the preliminary stages of the pro­

ceedings or that the party opposing the introduction reasonably could 

have been expected to demand production of the original (see Code eiv. 

Proc. § 2031) or to use other discovery procedures to obtain the original. 

If the duplicate contains only a portion of the writing iteelf or 

is in SOlIe respect incomplete, and the opposing party indicates that tbe 

entire writing is, or may be, needed for effective cross-examination or 

fully to explain the portion offered, the court may require that tbe 

proponent produce at his option either the entire original or an ade­
quate duplicate of the entire writing. See Evid. Code § 356. ~ 

United States ~ Alexander, 326 F.2d 726 (4th Cir. 1964). 
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