
!!!!!. 
January 16 • 1foo p.m •• 10:00 p.m. 
January 17 ~ 9:00 a.m. - 5100 p.m. 
January 18 • 9:00 a.m.. 1100 p.m. 

FINAL AGENDA. 

for meeting of 

CALIFORNIA tAW REVISION CQl.t.!ISSION 

Stanford 

January 16 

January 7, 1975 

Place 

tang Room 
Stanford Law School 
Stanford 94305 

1. Minutes of November 14-15, 1974, Meeting (sent 12/4/74) 

Correct1oD of M:Lnutea: ~he Ninu'tea should be corrected on page 1 
to indicate thit commidioner McLaurin 10111& present on November 15. 

Schedule for Future MeetingS 

February (previously scheduled) 

February 6 - 7:00 p.m. - 10:00 p.m. 
February 7 - 9:00 a.m. - 4:45 ,.m. 

March (previously .chaduled) 

Mlrch 13 - 7100 p.m •• 10.00 p.m. 
March 14 - 9:00 •. m. - 5:00 p.m. 
Mtrch 15 - 9100 a.m. - 1:00 p,m. 

AprU ieuggested) 

April 10 • 7:00 p.m •• 10:00 p.m. 
April U - 9~OO •• m. - 4t45 p.m. 

Jolly 1susgBSted) 

May 8 - 7:00 p.m. - 10100 p.m. 
May 9 - 9tDO a.III.. 4,45 p.m. 

June {suggested) 

June 12 - 7100 p.m. - 10,00 p.m. 
June 13 - 9:00 a.m. - 4t45 p.m. 

July ~8uggested) 

July 17 - 7:00 p.m. - 10:00 p.m. 
July 18 - 9:00 a.m. - 5.00 p.m. 
July 19 - 9.00 a.m. - 1100 p.III, 
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Loll Angeles 

San FraAcisco 

Loll Angeles 

Sen P'ranciBco 

Loll Angeles 

San Francisco 



August 

No meeting 

September (suggested) 

September 11 - 7:00 p.m. ~ 10:00 p.m. 
September 12 - 9:00 a.m. - 5:00 p.m. 
September 13 - 9:00 a.m. - 4:45 p.m. 

1975 Legislative Program 

Oral Report by Executive Secretary 

Research Contracts 

Memorandum 75-1 (to be Bent) 
Memorandum 75-10 (sent 12/4/74) 

January 7 t 1975 

LoB Angeles 

2. Study 63.50 - Admissibility of Copies of Business Recorde 

Memorandum 75-2 (enclosed) 
Draft of Recommendation (attached to Memorandum) 

3. Study 63 - Admissibility of "Duplicates" in Evidence 

Memorandum 75-11 (sent 12/4/14) 

4. Study 23 - Partition Procedure 

Memorandum 75-8 (sent 1/3/75) 
Draft of RecOl!llllendation (attached to Memorandum) 

January 17-18 

5. Study 72 - Liquidated Damages 

Memorandum 75-4 (sent 12/10/74) 
Draft of Recommendation (attached to Memol'llndum) 
First Supplement to Memorandum 75-4 (sent 1/6/75) 

6. Study 39.30 - Wage Qarni8hment 

Special Order of Memorandum 75-6 (aent 12/18/74) 
i1iiiness at "10:00 a.lII. Draft of Statute (2 alternatives)(attached to Memol'lln<i1llD) 
on January 17 . First Supplement to Memorandum 75-6 (Bent 1/6175) 

7. Study 39.70 - Prejudgment Attachment 

Memorandum 75-5 (sent 12/18/74) 
Draft of Recommendation (attached to Memorandum) 
First Supplement to Memorandum 75-5 (sent 1/3/75) 
Second Supplement to Memorandum 75-5 (sent 1/3/75) 



January 7, 1975 

8. Study 39.120 - Enforcement of Judgments 

Memorandum 75-7 (sent 1/3/75) 
Draft of Statute (attached to Memorandum) 

9. Study 36 • Condemnation 

Memorandum 75-12 (sent 12/10/74) 
Statement to be sent to Board of Governors of State Bar 

(attached to Memorandum) 

10. Discussion of Conflict of Interest Statute 

(Item 10 will be discussed on January 16 
if time permits.) 
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MINUTES OF MEETING 

of 

CALIFORNIA LAW REVISION COMMISSION 

JANUARY 16, 17, AND 18, 1975 

Stanford 

A meeting of the california 4lw Revi8~on Oomm!s.ion ,was held at Sta~ord 

on JatlUary 16, 17, and 18, 1975. 

Present; Marc Sandstrom, Chairman 
John N. Mclaurin, Vice Chairman 
John J. Balluff, Thursday and Friday 
John D. Miller 
Thomas E. Stanfon, Jr., Thursday and Saturday 
Howard R. Willi8lllS ' 

Absent: Robert S. Stevens, Member of Senate 
Alister McAlister, Member of Assembly 
Noble K. Gregory 
George H. Murphy, ex officio 

... Messrs. John H. DeMouU:y, Nathailie1 StsrlilJ6, stan G. Ulrich, and Mrs. Jo Anne 

rr:ledell'Mlsl, members of the COInmi .. ion's staff, a1.0 were present. Mr. Garrett 

B., JUmore, Commilsion consultant on partition procedure, was present em Thurl-
, . . . 

day, January 16, and Friday, January 17. Professors Stefan A. Rie.el!feld and 

William D. Warren, Commission consultants on creditors' remedies, were p~sent 

en Friday, January 17, and Saturday, January 18. Mr. Thomas M. Dankert, 

Commission consultant on condemnation, was present on Friday, January 17. 

The following persons were present as observers on days indicstedl 

Fr1day, Januar:y 17 

Michael Atherton, Michael Atherton, Inc., Mt. View 
James M. Berg, Fitzgerard, Johnston & Berg, San Francisco 
John Bessey, Attorney, cal1f. Assln of COllectors, Sacramento 
Roy Chiesa, Mmicipal COurt Clerks Ass'n, Contra Costa 
Ronald P. Denitz, Tishman Realty & Construction Co •. Inc., Los Angeles 
James E. Gillespie, Los Angeles County Marshal, Los Angeles 
Robert N. Bovard, Mmic1pel Court Clerka Au'n, Long Beach 
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Charles Iversen, Marshals' ABs'n of California, Contra Costa 
Martin H. leFevre, Calif. State Sheriff's Ass'n, San Jose 
John MacIntyre, Marshal's Ass'n of California, Ventura 
Leland Mearee, Calif. Ase'n of Collectors, Sacramento 
Carl Olsen, Calif. State Sheriff's Ass'n, San Francisco 
Brian Paddock, Weste.rn Center on Law and Poverty, Sacramento 
Alex Saldamando, Calif. Rural Legal Assistance, Sacramento 
Terrence Terauchi, Western Center on Law and Poverty, Sacramento 

Saturday. January 18 

Brian paddock, Western Center on Law and Poverty, SacrameIIttl 
Terrence Terauchi, Western Center on Law and Poverty, Sacramente 
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ADMINISTRATIVE MATTERS 

Correction of Minutes of November 14-15, 1974, Meeting. The Minutes of 

the November 14-15, 1974, Meeting were corrected on page 1 to show that Com-

missioner McLaurin was present on November 15. As so corrected, ths Minutes 

were approved. 

Schedule f0lO..!t'~~!'..~~etings. The following schedule for future meetings 

was adopted: 

February 

February 6 - 7:00 p.m. - 10:00 p.m. 
February 7 - 9:00 a.m. - 4:45 p.m. 

March 

March 13 - 7:00 p.m. - 10:00 p.m. 
March 14 - 9:00 a.m. - 5:00 p.m. 
March 15 - 9:00 a.m. - 1:00 p.m. 

April 

May 

June 

July 

April 10 - 7:00 p.m. - 10:00 p.m. 
April 11 - 9:00 a.m. - 4:45 p.m. 

May 8 - 7:00 p.m. - 10:00 p.m. 
May 9 - 9:00 a.m. - 4:45 p.m. 

June 12 - 7:00 p.m. - 10:00 p.m. 
JUne 13 - 9:00 a.m. - 4:45 p.m. 

JUly 17 ~ 7:00 p.m. - 10:00 p.m. 
July 18 - 9:00 a.m. - 5:00 p.m. 
JUly 19 - 9:00 a.m. - 1:00 p.m. 

August 

No meeting 

September 

September 11 - 7:00 p.m. - 10:00 p.m. 
September 12 - 9:00 a.m. - 5:00 p.m. 
September 13 - 9:00 a.m. - 4:45 p.m. 

Los Angeles 

San Francisco 

Los Angeles 

San Francisco 

Los Angeles 

San Francisco 

Los Angeles 
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1975 legislative program. The Executive Secretary made the following 

report on the 1975 legislative program: 

Measures Passed Qy First House 

AB 74 - Modification of Contracts--Oommercial Code Revision 

ACR 17 - Continues authority to study previously authorized topics 
and to study five new topics; 

Measures Heard Qy policy Committee First House but Still Under Committee 
Consideration 

AB 73 - Good Cause Exception to Physician~Patient Privilege 

Note. This bill is discussed ~ in these Minutes. 

Measures Yet to Be Heard by Policy Committee in First House 

AB 11, 124-131, 266, 278 - Eminent Domain Bills 

AB 90 - Wage Garnishment (discussed !!!!!!. in these Minutes) 

AB 192 - Escheat--Travelers Checks and Money Orders 

Measures Not Yet Introduced 

Payment of Judgments Against Local Public Entities 

Out-of-Court Views by Judge or Jury 

Measures That are Dead 

AB 75 - Oral Modification of Contracts--Ganeral Provisions 

Additional Bills for 1975-76 Session 

Prejudgment Attachment (See ~ these Minutes) 

Admissibility of Copies of Business Records in Evidence (See infra 
these Minutes) 

Partition of Real and Personal Property (See ~ these Minutes) 

Liquidated Damages (See ~ these Minutes) 

Wage Garnishment Procedure (See ~ these Minutes) 

Admissibility of Duplicates in Evidence (See infra these Minutes) 

Inverse Condemnation--Claims Presentation Requirement 

Garageman's Lien 
-4-
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Contract with Professor Friedenthal. The Commission authorized and 

directed the Executive Secretary to execute on behalf of the Commission a 

contract with Professor Jack Friedenthal of Stanford Law School in the amount 

of $2,000 (plus not to exceed $300 for travel expenses) to prepare a written 

report indicating the significant differences between the Federal Rules of 

Evidence and the California Evidence Code and, in addition, indicating any 

revisions the contractor recommends in the California Evidence Code privileges 

provisions in light of the recommendations of the AdviSOry Committee on the 

Federal Rules of Evidence. The report shall indicate matters treated differ-

ently in the Federal Rules and the California Code and matters covered by the 

Federal Rules that are not covered by the California Code and shall indicate 

any needed revisions in the California Code. In addition, the report shall 

indicate any improvements in language of the California Code in light of the 

language used in comparable provisions of the Federal Rules. The contract 

shall follow the form used for other research contracts of the California Law 

Revision Commission. 

Contract with Professor Warren. The Commission considered Memorandum 

75-10, which noted that the Commission had not formally approved the new 

contract to cover Professor Warren's travel expenses since June 30, 1974. 

The Commission approved a contract with Professor Warren to pay his 

travel expenses during t~e ?2ri.od beginning No,ember 1, 1974, and ending June 

30, 1977, at the rate allowed for members of boards and commissions appointed 

by the Governor. The contract should be in the same form as other contracts 

for travel expenses. In addition, Professor Warren should receive $20 for 

each day he attends a meeting or legislative hearing. The total amount for 

travel expenses and compensation for attending meetings and hearings should 

be limited by the contract to $500. The Executive Secretary was authorized and 

directed to execute the contract on behalf of the Commission. 
-~ 
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salary level for position of Executive Secretary. The Chairman 

reported that he was not successful in obtaining a review and reclassification 

of the salary level for the position of Executive Secretary. During the 

closing days of the former administration, it was felt that to review the 

position of Executive Secretary would cause a wholesale effort on the part 

of other agencies to obtain review of their exempt positions. 

By a unanimous vote, the Commission directed the Chairman to again request 

that the salary level for the position of EXecutive Secretary be reviewed with 

a view to restoring the salary level for the position to its former level as 

compared to comparable positions in the offices of the Attorney General and 

Legislative Counsel. 
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STUDY 23 - PARTITION PROCEDURE 

The Commission considered Memorandum 75-8 and the attached draft of the 

partition recommendation, along with a letter from Mr. Cooper and a draft 

amendment to cure his problem, distributed at the meeting. The Commission 

approved the recommendation for printing subject to editorial revisions 

contained in copies of the recommendation submitted by the Commissioners to 

the staff, with the following changes: 

Preliminary Part of Recommendation 

On page 2 of the preliminary part of the recommendation, subparagraph (1) 

of the last paragraph was revised to read: "( 1) the character of the property 

and any changes in its character since creation of the successive interestsj 

(2) the circumstances under which the successive interests were created, and 

any changes in the circumstances since their creation;". 

On page 9 of the preliminary part of the recommendation, the last para-

graph should make clear that liens for costs of partition are on a parity and 

have no priority among themselves. 

§ 872.020. Scope of title 

This section should be revised to revise the phrase "to the extent 

applicable" to read "except to the extent not applicable." The Comment 

should cite an instance where the provisions of the partition statute would 

not be applicable to personal property. 

§ 872.130. Temporary restraining orders and injunctions 

The Commission voted to delete the phrase "with or without bond," but 

on reconsideration determined to leave the section unchanged in the form in 

which it appears in the draft statute. 
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§ 872.230. Contents of complaint 

The staff·'should check use of the phrase "interests of record" in sub-

division (c) to determine whether it includes security interests in personalty 

under the Commercial Code and, if so, the Comment should so indicate. 

Subdivision (e) should be revised to read: 

Where the plaintiff seeks a sale of the property, an alle~tion 
of the facts justifying such relief in ordinary and concise language. 

The Comment to subdiviaion (e) should make clear that the plaintiff may, 

after an initial failure to seek sale, subsequently amend the complaint to 

seek sale under the general rules governing amendments. 

The Comment explaining subdivision (b) should be revised to make clear 

that a lien itself is not a sufficient interest to maintain a partition action 

but that, if a person having a aufficient interest also has a lien, he muat 

indicate his lien interest. 

§ 872.250. Lis pendens 

The words "but directory only" were deleted from the Comment to this 

section. 

§ 872.410. Contents of answer 

SubdiVision (c) was added to this section to read: 

(c) Where the defendant seeks sale of the property, an allegation 
of the facts justifying such relief in ordinary and concise language. 

§ 872.420. Requirements where defendant is lienholder 

The Comment to this section should indicate that there may be related 

costs other than the amount remaining due on the lien. 

-8-
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§ 873.090. Designation of public and private ways 

Subdivision (c) of this section was deleted and subdivision (d) was 

revised to add the words "subject to any necessary action by the appropriate 

public entities." 

§ 873.230. Division involving purported conveysnce 

The Comment should make clear that this section applies only to transfers 

made prior to commencement of the partition action. 

§ 873.250. Owelty 

The oomment to this section should make clear that the bar on the 

requirement that a minor pay owelty extends to imposition of a lien on the 

share of a minor to enforce such payment. 

§ 874.010. Costs incurred in partition action 

The Comment should mention that the expenses of the referee include 

expenses of hiring an attorney. 

-9-
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J. O. COOPE R 
ATl"OANEV AT LAW 

8.2 SANK OF AMEFnCA eUll..DINQ 

1212 BROADWAY 

OAK LAND, CAUFORNIA 94&12 

TELEPHONE 89J·Q05Q 

January 9, 1974 

California Law Revision commission 
School of Law 
Stanford university 
stanford, California, 94305 

Recommendations Re Partition. 

Gentlemen: 

I have just received and examined your Recommendation 
Relating to Partition of Real and Personal Property. I believe 
you have done an excellent job. 

There does, however, appear to me to be a single objectionable 
provision which I think should be considered at your bext meeting. 

Section 873.090 (c) forbids the court to approve the referee's 
report concerning closing or opening of public streets "unless all 
necessary action has been taken by the appropriate public entities." 
This necessary action could involve the enactment of ordinances. 
holding public hearing, advertising, etc. 

Suppose the report is not approved. for other reasons. The 
public entity may have closed a public street to no avail. This 
could be very embarrassing. . 

Section 873.090 applies to "selling or dividing" the property. 
Section 873.280 applies to "dividing the property· but does not 
make it necessary tpat public entities take any prior actions to 
open or close public roads in conformance with the "recoromendationsR 

of the referee set forth in the report. 

Until a report recoamanding the opening or closing of public 
streets is accepted by the court no public entitly should be 
called upon to take any action in connection therewith. 

I think that subdivision (c) should be eliminated from 
section 873.090. The referee's report could be approved by the 
court subject to subsequent necessary action to ·be taken by the 
public entity to open or close a street. The same suggestion 
1S made in connection with section 873.280. 
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Designat:!.on of public and private vays 

873.090. (8) In selling or div1ding the property, the referee lIlSy, if 

it will ~e for the advantage of ·.hose interested, ~esignate a portion of the 

property as a public or private way, roaa, or street. In connection there­

with, the referee mEly elso reCommend the closure of any or all other roads 

on the :groperty rn"j alloc~t:1on of the portion of the property occupied by 

such roads to the partieR. 

(b) Upon making such a des1gllllUon and recommendation that is adequate 

to accomodllte public and private needa, the referee ahall report that fact 

to the court. 

"ke.-~-'Re-a"P8ppia'e-~v.l'e-eR'i"e .. 

~1i1 ~ Upon confirmfltion of the referee's report I subject to alll 

necessary action by the appropriate publiC entities : 

(1) The portion of the property designated as a public vay, rosd, or 

street shall not be allocated to any of the parties or sold but shall be an 

open and public vay, road, or st!'('et. 

(2) The property deSignated as a private way, roed, or street shall be 

a private way for the use of the parties interested. 

(3) The roods recOll!mended to be closl!.d shall be deemed abandoned upo!! 

the tenns stated in the-order of con1'irmfltif)D. 
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SRJDY 36 - CONDEMNATION rAW AND PROCEDURE 

The Commission considered Memorandum 75-12 and the attached draft of 

8 letter to the Board of Governors of the State Bar concerning the objections 

of the Bar Committee on Condemnstion to the Commission's proposed Eminent 

Domain law. The Commission approved sending the letter to the Board of 

Governors, with editorial revisions contained in drafts submitted by the 

Commissioners to the staff, and with the following changes: 

(1) The cover letter should contain some information concerning the 

development of the Commission's recornmendation--the time, talent, and con-

sideration that went into it. The cover letter should also indicate the 

Commission's hope that any objections of the State Bar to the legislation be 

phrased in the context of the overall approval of the Eminent Domain law. 

(2) In the discussion on page 5, the words "few if any meritorious 

claims" should be replaced with the words "few if any cases in which fraud 

or collusion were actually established. or 

The following paragraph illustrating the ways the Commission has dealt 

with right to take problems should be expanded. 

Commissioner Miller reiterated his disagreement with the approach of 

the Commission on this matter. 

(3) In paragr,apb. (2) at the top of page 6, the infinitive should be 

unsplit. 

At the bottom of page 6, the discussion of existing law should add'the 

phraae "except where the delay is caused by the defendant."· 

(4) On page 7, paragraph (2) should be revised to read: "The COmmission 

was not convinced that any further change in the existing law would be 
desirable. " 

(5), At. the top of page 9, a sentence should be added to the ,effect ~.hat 

the proposed statute changes the existing rule which places the burden of 

·,~,lO-
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proof of value on the owner, to provide that neither party has the burden 

of proof'. 

At the bottom of' page 9, the word "negate" should be repla ced by the 

words "seriously jeopardize." 
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STUDY 39.30 - ASSEMBLY BILL 90 (WAGE GARNISHMENT EXEMPTIONS) 

The Executive Secretary made an oral report on suggested amendments 

to the Recommendation Relating to Wage Garnishment Exemptions (AB 90). 

The Commission approved the proposal that subdivision (b) of Section 690.6 

should read as follows: 

(b) The portion of his earnings which the debtor proves is 
necessary for the support of the debtor or the debtor's family is 
exempt from execution unless the debt is incurred for personal-' 
services rendered by any employee for former employee of the 
debtor. Neithertbe debtor's accustomed standard of living nor 
a standard of living appropriate to his station in life is a 
criterion for measuring the debtor's claim for exemption under 
this subdivision. 
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STUDY 39.30 - WAGE GARNISHMENT PROCEDURE 

The Commission considered Memorandum 75-6, the First Supplement thereto, 

and the attached draft statute on green paper entitled Revision of AB 101 to 

Retain Levying Officer for Service and Collection of Wage Garnishment. Repre-

sentatives from the Western Center on Law and Poverty, the Los Angeles County 

Marshal's Office, the Marshal's Association of california, the Municipal Court 

Clerks Association, and the California State Sheriff's Association, and the 

Commission's consultants, Professors Stefan A. Riesenfeld and William D. 

Warren, participated in the discussion. The Commission made the following 

decisions: 

wage assignments for support. The wage garnishment-procedure recommendation 

should not attempt to integrate the procedure for wage assignments for support 

enacted u,y Cal. State. 1974, Ch. 514. 

General approach. The Commission decided to recommend the revision of 

AB 101 which uses the levying officer to serve the earnings withholding order 

and collect the earnings withheld so long as the levying officer's fee is not 

excessive. The total fee for serving the earnings withholding order should 

be $6.50. 

Manner of service of earnings withholding order. The levying officer 

should have the option of serving the earnings withholding order by mail or 

by personal service; however, where the levying officer does not receive a 

return receipt after service by mail, he should be required to personally 

serve the order. 

Relationship of earnings withholding order to writ of execution. The 

staff is to study the relationship between the earnings withholding order 

and the writ of execution. Particular attention should be paid to the time 

-13-
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within which the earnings withholding order must be sought after a writ of 

execution is issued and to return procedures. It was suggested that the 

creditor desiring to execute on the debtor's wages should first obtain a writ 

of execution in the normal manner; the form for the earnings withholding 

order would be available from the levying officer; the creditor would fill 

out the earnings withholding order application form as a part of his levy 

instructions to the levying officer; the forms would contain the information 

required by the wage garnishment exemption recommendation and the provisions 

of the wage garnishment procedure recommendation. 

Code of Civil Procedure § 690.50. Exemption procedure. Section 690.50 

should provide that its procedure for claiming exemptions does not apply to 

claiming exemptions from an earnings withholding order under Chapter 2.5. 

§ 723.022. Withholding period. The first sentence of subdivision (a) 

of Section 723.022 should provide that the withholding period begins on the 

tenth rather than the fifth day after service. Paragraph (4) of subdivision 

(a) should require the levying officer to send a notice of termination of the 

order to the employer when he receives an amount in excess of the amount of 

the order. The Comment should say that the excess received is refunded. The 

staff was directed to study the problem of where the earnings withholding 

order should be served (see subdivision (e». Subdivision (f) should be 

deleted. 

§ 723.027. Notification of satisfaction of judgment. Subdivision (b) 

of Section 723.027 should be changed to provide that, promptly upon satisfaction 

of judgment, the judgment creditor shall notify the levying officer to 

terminate the earnings withhclding order. 

-14-
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§§ 723.050-723.051. Restrictions on earnings withholding. These sections 

will be conformed to changes made in Sections 690.6 and 690.6a concerning wage 

garnishment exemptions. 

§ 723.077. Priority of orders. In the last sentence of subdivision (a) 

of Section 723.077, the words "judgment creditor who obtained the prior order" 

should be replaced by "levying officer." 

§ 723.104. Employer's return. The provision in subdivision (b) of Section 

723.104 allowing the employer's return to be made within a specified period 

longer than 15 days should be deleted. 

§ 723.105. Judgment debtor's claim of exemption. Subdivision (f) should 

require the levying officer to file the claim of exemption with the court clerk 

so that the court clerk may set the rratter for hearing. In subdivision (g), 

the copy of the order modifying or terminsting the earnings withholding order 
transmitted by the clerk to the levying officer should be required to be certi­
fied. Subdivision (g) should also require the levying cfficer to "]:rcmptly" sead 

~otice and a copy of the ordeF to the employ~. At the end of subdivision (i) 

,it "hould be provided that, if the court determines that any amount 'Withheld )!lur-

suant to the earnings withholding order be paid to the .!l<d€Jllent debtor, the, court 

rray make an order directi:pg the persbn vho hcl<:le such SlIlOWlt t!) pay, it to the 

judgment debtor. 

§ 723.122. Notice of application. In subdivision (d) of Section 723.122, 

the words "clerk of court" should be changed to "levying officer." 

Notice of opposition. A provision should be added to Article 6 (commen,cing 

with Section 723.120) requiring the Judicial Council to provide the form of the 

judgment creditor's notice of opposition to the judgment debtor'~' claim of 

exemption; The levying officer should make the forms available to the 

creditors. 
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§ 723.155. Failure of employer to give notice to employee. Section 

723.155 should provide that an employer who fails to give notice of the garnish-

ment to his employee may be subject to contempt of court. The Commission's 

intent is to allow punishment of employers who fail to give notice out of 

malice or willful neglect but not employers who are merely negligent. 

§ 723.156. Fees of clerk. Section 723.156 providing a $2 filing fee 

should be deleted. 

Government Code. § 26750 .. Fee for serving earnings withholding order. 

Paragraph (2) of subdivision (a) of this section, which provides for a fee 

equal to one percent of the money collected pursuant to the earnings withholding 

order, should be deleted. 
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STUDY 39.70 - PREJUDGMENr ATTACHMENT 

The Commission considered Memorandum 75-5, the First, Second, and Third 

Supplements thereto (the Third Supplement, distributei at the meeting, is 

attached) concerning questions about the Attachment law, and the comments of 

the Commission's consultants, Professors Stefan A. Riesenfeld and William D. 

Warren. The Commission made the following decisions: 

Code of Civil Procedure § 482.060. Court commissioners. Section 482.060 

(as printed in the Commission's report),designating the judicial duties in the 

Attachment law as subordinate judicial duties, should be proposed once again to 

the Legislature. 

§ 482.080. Turnover orger. The words "or arrest" should be deleted from 

Section 482.080 providing for enforcement of a turnover order by contempt. 

§ 483.010. Actions in which attachment authorized. The Commission dis-

cussed at length the problem of providing precisely for the sort of cases in 

which attachment may be issued and the relationship between the "engaged in a 

trade, business, or profession" standard of subdivision (a) and the "used 

primarily for personal, family, or household purposes" standard of subdivision 

(c). The staff was directed to give further consideration to this problem and 

to provide the Commission with materials tracing the development of the 

standard provided in Section 483.010 as enacted. Particular attention should 

be focused on the meaning of "individual engaged in a trade or business" in 

Section 537.2 of existing law and "defendant engaged in a trade, business, or 

profession" in Section 483.010 as enacted. Various suggestions were made, 

including the following: 

(1) An attachment could be issued where the claim arises out of the 

conduct by the defendant of a trade, business, or profession (as was provided 

in the Commission's printed recommendation). 

-17-
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(2) An attachment could be issued against any corporation, any partner-

ship, a defendant engaged in a trade, business, or profession, a guarantor on 

an obligation arising out of a trade, business, or profession, or any 

individual defendant on a claim arising out of a trade, business, or profession 

provided that, in the case of an individual defendant, the subject of the 

contract was not used primarily for personal, family, or household purposes. 

(3) The statute could provide explicitly for attachment against corporate 

and partnership defendants. 

(4) The "used primarily for personal, family, or household purposes" 

standard in subdivision (c) could be moved to subdivision (a). 

(5) The time when the claim would have to arise in order for an attach-

ment to issue on it could be specifically stated in the statute. 

Some sentiment was expressed for making sure that attachment is available 

against guarantors on business debts and retired persons on business claims 

arising while they were still engaged in a trade, business, or profession. 

§ 486.050. Temporary protective order effect on transfers. This section, 

providing for the effect of the temporary protective order on transfers in the 

ordinary course of business,should be reviewed. The Commission deferred deci-

sion on the suggestion that the section be amended to provide that the 

"temporary protective order may prohibit any transfer by the defendant of any 

of his property specified in the order in this state subject to the levy of a 

writ of attachment" until the staff provides background information on the 

sort of description of property that would be required by the word "specified" 

or by "identified" (SUCh as is used in the Commercial Code). The staff should 

also consider the possibility of restricting the temporary protective order to 

property described in the application for the order and writ. 

_lR_ 
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§ 486.060. Effect of temporary protective order on deposit accounts. 

The first clause of Section 486.060 should be amended to read as follows: 

Notwithstanding Section 486.050, 4;Re-i;eE!l?el'a=Y-l?·"ei;e€i;~",e-el'e.el' 
~B6~ee.-aRe.el'-i;R~s-€Ropi;el'-sRall-pel'9fi; the defendant i;e may issue 
any number of checks: ---

The form and content of the temporary protective order would be left to the 

Judicial Council. 

§ 487.020. Property exempt from attachment. This section should be 

redrafted to avoid the use of the "notwithstanding" phrase which causes con-

fusion when read with subdivision (d) providing that property not subject to 

attachment is exempt. Subdivision (b) should be reworded to be consistent 

with the hardship exemption provided in the wage garnishment exemption 

recommendation which reads "necessary for the support of the debtor or the 

debtor's family." 

§ 488.010. Levy on real· property. The staff was directed to do further 

research into the meaning of "standing upon the records of the county in the 

name of the defendant" in Section 542 (providing for manner of levy) to see 

whether these words mean anything other than recorded in the name of the defend-

ant. Section 488.010 should be consistent with the meaning of existing law. 

§ 488.080. Inventory. This section should be amended to make clear that 

the person who retains property in his possession is a person other than the 

defendant. The staff should review the Attachment Law to see whether the terms 

"third person" or "third party" should be replaced with more specific language 

or whether these terms should be defined. 

§ 489.130. Insufficient undertaking not wrongful attachment. Section 

489.130, providing that, where the amount of the undertaking is ordered to be 

increased, the plaintiff's failure to increase the undertaking is not a wrong-

ful attachment within the meaning of Section 490.010, should be added to the 

Attachment Law. 
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§ 489.310. Undertaking for release of attachment. Subdivision (a) of 

this section should be amended as suggested on the top of psge 4a of the 

First Supplement to Memorandum 75-5, with additional language making clear 

that the court in the county where the action is pending may order the release 

of property attached throughout the state but that the court in some other 

county where a writ has been issued may order the release of property only in 

that county. 

§ 490.010. Acts constituting wrongful attachment. The Commission decided 

not to change the basic principle of subdivision (d) of this section which 

holds the plaintiff liable for levy of attachment on property of a person other 

than the person against whom the writ was issued (with the exception stated in 

psragraphs (1)-(3)). Chairman Sandstrom requested that the Minutes record that 

he voted to eliminate liability for wrongful attachment for the plaintiff's good 

faith, nonnegligent levy on property of a third person. Subject to further 

research into the types of registration which might be "required by law," the 

Commission was in tentative agreement that the plaintiff should not be liable 

where he relies on registered ownership which is "required or permitted by 

law. tI 
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S1'UDt 1/-39.;0 - )~;:t:l£l':.' _ J/lh/75 

concernir:" \(r~n",f'ul attachll'ent lir;biUty :POz" attuchweat of property 

4~.OfJ 
..-.. ,,'."r"()}(gf\li fl.: iwh/j,f'J.l u)~t:<;i' t:-, ~;f lH.I) 

... ,~ 
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of iill uf' rtll lHI],,\1, i);~: "\''''. 

(11 'l'fh' prr'Jwrt,)' !r","/l',; em i ... n'qllli"l'1( hy l!l II' r" hI:' n ~11i~I'rrd ,;.r /'('l'[>rdt'o II! tiw 
Ilnmt' of 1 I. .. '-\1 rd'!. 

I::!) )L :IPj.>l"',,"I';[ ILt;, ;11 tI,c· [ilill' (ll Oil' f""3't rile 1-1i't':iOIl nKwlntot wtwm rl!{' \n'!t 
WIl:-; 1."''''lH,\1 WH'" .':lld. I'i't;:-.h'n'd of Ct'i..''1ril ,--",rill'r. 

(lJ'Thtl pJltinlirt lJIHdi' !iw If'I"Y il! ~lMl h~jr!J Had Iii rel!tHlt'(' Hll tlw "NI;1H,.crHl 
. ur j"l'('1Il"d,.'G. ~nrrtl",':d:irl 

Mr. Coskey seems to suggest that, if the plaintiff' relies on a 

registered ownership where that ownersrup is not required to be regis­

tered, the plaintiff should not; be liable for vrongful attachment 

assuming he eatisfleB tile 'Jther requirelJ'1,wts of s . .ibdlvlsion (d). The 

language of the exception Ie deriveJ 1'),·or., Section 689 providing an ex-

ception to the liabiHty o:r the piaint:::!';'" and hIs .mreties to third 

persons on the under"akingto ccn~1nlie the ilUacl1ll1ent after a third-

party claim has beer! filer!.. '1'hio lc.nguap;e ,!8'1 vddc(l at tile Mlrch 1973 

tion 689 "ao '.ell 8S Section !'90 .010 to eSl;e" vhere the mmershlp 1s 

required to be registen'c prnoobly refl".cu< the judgment that Etuch 

registered o,"n"rship j s preB'~lll"tl te Ufo celi'lbJ.e w"hereas r,"gistered 

information. AUo\(inC the pla!.ntif'f to ,,<,1,- on any registered or 

recclroed owners1dp would. expand thi.s ~ ... 1(c":!rtj on t.o an unknown degree--
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the staff would hesitate to guess the sorts of registration or recording 

which would then satisfy the exception. Accordingly, the staff recommends 

no change. 

Mr. Coskey states that fictitious third-party claims resulting from 

fictitious transfers by the defendant can be determined under present law 

in an orderly fashion but that, under the ne', Attachment Law, the plaintiff 

will be subject to substantial liability for wrongful attachment. The staff 

notes that the same procedure for determining third-party claims is applic-

able (so far) to both existing la" and the Attachment La,,; we do not antici-

pate any less orderly a procedure. (See Section 488.090.) The staff thinks 

that it is doubtful that liability would be substantial, especially where it 

is shown in the third-party claim hearing (if there is one) or on the third-

party motion for wrongful attachment damages that the transfer was fictitious 

or fraudulent or that the transferee is in fact the agent or alter ego of the 

defendant. The staff does not believe that it is adVisable to handle the 

problem of fictitious transfers and fictitious third-party claims by elimi-

nating wrongful attachment liability for any good faith levy. 

Finally, Mr. Coskey suggests that the plaintiff should not be liable for 

wrongful attachment where he levies in good faith on property ,·,hich is in the 

hands of the defendant but which is not registered or required to be registered. 

Mr. Coskey states that, in over 75 percent of business levies with which he is 

acquainted, there is a typewriter, cash register, or some other piece of 

equipment which is the subject of an unrecorded lease, and that the Attachment 

Law "TOuld mske almost every attaching creditor subject to an action for wrong-

ful attachment. The staff is in disagreement on this problem. The minority 

view is in agreement with Mr. Coskey that plaintiffs levying in "good faith" 

-2-



STUDY 39.70 - EXHIBIJ' I lIinutes 
January 16, 17, and 18, 1975 

should be protected from liability. The majority view is that the plaintiff 

and not the third person should bear the burden of any damages caused by the 

plaintiff's levy of attachment. The third party is not in a good position 

to protect himself from levy. The plaintiff is the one who initiates the 

process and is in the best position to make sure that the property is not 

owned by a third person. The plaintiff gives a bond to cover damages caused 

by levy of attachment, and damages for statutory wrongful attachment are 

limited by the bond. j·lhere the plaintiff acts in complete good faith and has 

undertaken heroic efforts to determine the ownership of property he seeks to 

attach, there is still no affirmative reason to make an innocent third party 

absorb the damages. It may also be asked whether a plaintiff can in good faith 

levy on equipment which is of a type often the subject of an unrecorded lease 

unless he has made some effort to determine ownership. 

It may be argued that under existing law the fact that the levy was in 

good faith does not save the creditor from liability for abuse of process. 

In McPheeters v. Bateman, 11 Cal. App.2d 106, 53 P.2d 195 (1936), the court 

stated that, in a case where the creditor has made a bona fide attempt to 

collect a just debt and levies on property ostensibly owned by the debtor but 

which in fact is owned by a third person, "the owner of the property is en-

titled to recover from those responsible for the levy such damages as he may 

have suffered by reason of the levy." 

-3-

Respectfully submitted, 

Stan G. Ulrich 
Legal Counsel 
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Mr. John H. DeMoully 
Executive Secretary 
California Law Revision Commission 
School of Law, St~nford University 
Stanford, California 94305 

Ita I. Attachment - AS 2948. signed September 27, 1974 

Dear Mr. DeMou11y: 

Section 490.010 lid" and the cotrlllen'\;s thereto contained 
in your memorandum 75-5 raise some very serious problems 
to the good faith creditor. 

It appears from the statutI) ail," the comments that a good 
faith levy upon a place of busino;Js which is registered 
by the Board of Equalization :i,n the ndme of the debtor 
which, in fact, has tenantF 'on a ~onc€'Elsion basis or has 
merchandise on consiqnmcmt could l"ender the attaching 
creCiitor liable fa,," w!"ongful attachment to the consignors 
or the concession tenants. In both of those cases, the 
requirements of 5ub-puagraph 1 of Section 490.010 ltd" 
would not be prese:ot in that the property levied upon need 
not bereqistered anywhere. 

In order to defeat a levy, debtors often wi.ll create 
fictitious transfers and cause fictitious third party 
claj,ms to be filed. Under thf.:l present law, the validity 
of ,those claims oan be determined in an orderly fashion. 
Under the new law, any attempt to determine the validity of 
the claims will subject the levying creditor to substantial 
li~ility for wrongful attachment. 



Mln .... tes 
J:M(oll'>.1'"1 ,jJi, 11. !llld 18; 1975 

~.. 2 ,January 7, 1975 

Subdivision "6!':>f 4 90, Ill:; B':f)'ld be ;unencbd to provide that 
there is no';; a Wt'Ollgfu1. ct:,~c!1.."\,elt pt:.,),tideci. tny of the elements 
/Jet forth .in SUb"pHt'a<jTaph" 1,;1 ,hlC;' ·:tre present, as opposed 
to all of the n~,c~,8"~ ~, '1'1'1'):",; r;h.:'vLl H!tther be provision::o 
prote'Ct H.e qoud :::~ith 1(;\/ "g,um,t. p:operty in which there is 
no registered or [,;c':,r(,,';. ·,')\>merr~/1 i l?, 

A further exa:mple of th~, ,:'ll:ot1{:,118 ;t,'1ised by ~90.010 is the 
widespread pr~·,c1:Cicc in cOlTlll't,rd,a: eni:~rpr.LEe8 of leasing equip­
ment. Unless thl:l lease .is a :~ccl.,r:U::y device, tilere need be 
no filing or other registrae!on disclosing the existence of 
the lease. It would be my estimate that in over 75' of the 
business levies, there if; at lea~t an lB."! typewritter, an NCR 
cash register,or some other item of equipment which is the 
subject of an u~recorded lease. The new law will make almost 
every attaching creditor subject to an action for wrongful 
attachment. 

I would be pleased to discuss with you. 

HLC/bh 
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STUDY 63.30 - VIEW BY TRIER OF FACT IN CIVIL CASE 

The Commission considered the comments and:,proposed amendments suggested 

by the Committee on Administration of Justice of the State Bar, a copy of 

which is attached hereto. The Commission made the following decisions: 

Section 632. The Commission approved the change in Section 632 suggested 

by CAJ. The first sentence of the paragraph the Commission proposes to be 

added to Section 632 should read: 

Where findings are required and a finding is supported f~lMap~~ 
in whole or in part by evidence obtained at a view as provided in Sec­
tion 651, the court shall SO state in its findings and shall also state 
its observations at the view supporting such findings. 

Consistent with this change, the first and last sentences of the Comment to 

Section 632 should be changed by substituting the words "in Whole or in part" 

for the word "primarily." 

Section 651. The Commission approved CAJ'e suggestions that subdivision 

(b) of Section 651 should not require the judge and court personnel to travel to 

the view in a body and that the language concerning explanations of the view 

or other testimony of witnesses Should be deleted. The Commission reaffirmed 

its decision to specifically provide by statute that the judge must always 

attend the view. However, the Commission decided that the manner of proceeding 

to the view in both jury and court trials should be left to the discretion of 

the judge. To implement these decisions, subdivision (b) of Section 651 should 

read as follows: 

(b) On such occasion, the entire court, including the Judge, jury, 
if any, court reporter, if any, and any necessary officers, shall pro­
ceed ~B a ~e4y to the place, property, object, demonstration, or experi­
ment to be viewed. The court shall be in session throughout the view aBi 
wli~~e g8~Bg ~8 aBi ~e~liPRh.g fp8ft1 ~lie ¥~ew. At the view, the court may 
permit eKp&ARa~~eRS sf ~lie v~ew ap e~lie~ ~ ~ wi~sesses eRi may 
J!eP!ti~ eJU!M~MUeB testimony of ~lie witnesses "Y _~. The proceed­
ings at the view shall be recorded to the same extent as the proceedings 
in the courtroom. 
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The Comment to Section 651 should state that it is anticipated that the jury 

will ordinarily go to and return from the view in a body under the charge of 

an officer but that in the court's discretion the jury may be permitted to 

assemble at the view and leave separately. The Comment should also make 

clear that the word "testimony" in the third sentence of subdivision (b) 

includes explanations of the vie;T by wi tnesses in the manner of showers under 

former law and examination of witnesses by counsel, subject to the control of 

the judge. 

The following is the text of the revised Comments: 

Code of Civil Procedure § 632 

Comment. Section 632 is amended to require the court to state in 
its announcement of intended decision or in its findings, if findings 
are requested, which findings are based in whole or in part on evidence 
obtained at a view pursuant to Section 651. In addition, the court must 
state its observations at the view which support the indicated findings. 
This provision changes the rule as stated in Gates ~ McKinnon, 18 
Cal.2d 179, 114 P.2d 576 (1941), that an appellate court will assume 
that the evidence acquired at a view by the trial judge is sufficient to 
sustain the findings. See also ~ Santa Clara Valley ~ Cons. 
Dist. ~ Johnson, 231 Cal. App.2d 388, 41 Cal. Rptr. 846 (1964); Stegner 
~Bahr !.Ledoyen, Inc., 126 Cal. App.2d 220, 272 P.2d 106 (1954); 
Orchard ~ Cecil ~ White Ranches, Inc., 97 Cal. App.2d 35, 217 P.2d 143 
(1950); Estate of Sullivan, 86 Cal. App.2d 890, 195 P.2d 894 (1948); 
Chatterton v. Boone, 81 Cal. App.2d 943, 185 P .2d 6lG (1947). If the 
court doea not state that a finding is supported in whole or in part by 
evidence obtained at a view and also state the observations supporting 
the finding, the finding will not be sustained by the appellate court in 
the absence of substantial evidence in the record to support it. 

Code of Civil ProceduTc Z 651 

Comment. Section 651 provides a procedure whereby the trier of 
fact--whether judge or jury--may leave the courtroom to receive evidence. 
Former Section 610 provided only for a view by a jury. Views by a judge 
were governed by case laH. See, ~ Gates ~ l1cKinnon, 18 Cal.2d 179, 
114 P.2d 576 (1941); I~oble ~ Kertz !. Sons ~!. Fuel ~ 72 Cal. 
App.2d 153, 164 P.2d 257 (1945). Hhere a view is ordered, or ia con­
ducted, in violation of this section, the view is not independent evi­
dence sufficient to support a finding. 
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Subdivision (a) provides the standard for determining whether the 
trier of fact should view evidence outside the courtroom. The court has 
discretion whether to order a view. In making the determination, the 
court should weigh the need for the view against such considerations as 
whether the view would necessitate undue consumption of time or create a 
danger of misleading the trier of fact because of changed conditions. 
The nature of evidence which may be viewed outside the courtroom has 
been expanded to include objects, demonstrations, and experiments. 
Former Section 010 provided only for a "view of the property which is 
the subject of litigation, or of the place in which any material fact 
occurred." The courts have held, however, that they have inherent 
authority to order a view of other forms of evidence. See, ~ Newman 
~~ Angeles Transit Lines, 120 Cal. App.2d 685, 262 P.2d 95 (1953) 
(operation of streetcar door). 

Under former law, in a court-tried case, all the parties had to 
consent to a view by the judge in order for the information there ob­
tained to be considered independent evidence. See Noble v. Kertz & Sons 
Feed! Fuel ~ supra. The requirement of consent by all"the partIeS­
has not been continued. It should be noted, further, that the court is 
not required to follow the procedure of Section 651 where it is proper 
to take judicial notice of facts obtainable at a view. See Evid. Code 
§§ 450-460 (procedure where judicial notice is to be taken). 

Subdivision (b) makes clear that the view by the trier of fact is a 
session of court, essentially the same as a session inside the court­
room. Hence, subdivision (b) requires the presence of the judge, jury 
(if any), and any necessary court officialS, including the court re­
porter (if proceedings inside the courtroom are being recorded). It is 
anticipated that ordinarily the jury will go to and return from the view 
in a body under the charge of an officer. However, this is a matter 
left to the court's discretion, and the court may direct that the jury 
be permitted to assemble at the view and leave separately. The third 
sentence of subdivision (b) makes clear that the judge has discretion to 
permit the testimony of witnesses and examination of witnesses by coun­
sel while the court is in session outside the courtroom. See also Evid. 
Code § 765 (court control over interrogation). Thus, where appropriate, 
the court should provide the parties with the opportunity to examine 
witnesses (direct and cross-examination) at the view and to note crucial 
aspects of the view for the record. Yet there may be occasions where it 
will be inconvenient or unnecessary to permit testimony outside the 
courtroom. Former Section 610 allowed only the person appointed by the 
court to speak to the jurors and made no provision for the presence of 
witnesses or counsel for the parties. The decisions concerning a view 
by the judge admonish, however, that counsel for the parties should be 
present. See Noble ~ Kertz! Sons Feed! Fuel ~ supra. The power 
of the judge to control the proceedings remains intact while the court 
is in session outside the courtroom. See Code Civ. Proc. § 128 (general 
authority of court to control proceedings). Hence, for example, the 
court may appoint s person to show the premises to the trier of fact and 
may allow or refuse to allow the jurors to question witnesses at the 
view (see Evid. Code § 765). As to when in a court-tried case the 
observation of the judge at the view must be made a part of the record, 
see Section 632 of the Code of Civil Procedure. 
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CA,J '5 r'l"'!):~~-:I;:H-Li Ch;:l(i iTC;S. 1 n tlH' h:s r:o!y;fner;;i.:l tion 1o'lat:i. Of: t,o Vie1;l t,jf Trt er of 
Fact.· in Civil Ca~j.e~ 

ACTION TAKEN; ll.ccmTtlllCllC appro'.'a 1 'of LRC proposa 1 to H'ped 1 CCP 610, 
amend CC~} 632 if th(~ wOi~ds t'ill whole or iu part" arc subst.i.tuted for 
"primarilyll in ttl(.":> fir5~ Line of tiie added partigraph (1 diss(::Ilt) and 
reconnend approval Df new CCP 6~1 if subdivisiol! (b) thereof is 
amended ill tile following 'cespects: 1) the first sentence 1:'.1 read 
"0 ' . t I' . L' I 'r J '- ,~ .1' \" n SUClt occaSJ.on j .")0 J l.n:y j .1 ( i.ln:l, S 13 ..... _. ue ('O!l(lUC I,~eu In;:1 )Ou)" 

under thl~ cllarge of an officer} to the p1.ace} property, object~ d2r:lon­
stration or experiment to be viewed." (1 dissent) ilnd 2) the third 
sentence to read "At the view, the court may permit examination of 
witnesses." It is also reconnnended that the Corm:uission include in 
its connnent a statement to the effect that the language of the third 
sentence is not i.ntended to prohi.bit attorneys from speaking. (One 
dissent) 

DISCUSSION: As to the LRC proposed amendment to CCP 632, it: \;r..s the 
general feeling that the first sentence of the added paragraph created 
ambiguity (see North Minutes IIi? /74) . However, Ii motion was adopted 
approving the proposed amendment if the first sentence of the paragraph 
to be added is changed to r.ead as set forth above. As to proposed 
new section 651, general approval was expressed. However, certain 
language of subdivision Cb) of 651 is believed to be unnecessary or 
redundant. SpeCifically, as to the first sentence of subdivision (b), 
it was the consensus that in court trials there is no need for the 
judge and court personnel to travel in 11 body, but. that in jury trials, 
jurors should be required to proceed together to the view under the 
supervision of a court officer. A motion then carried to recommend 
approval of LRC proposed new section 651 if the first sentence of 
subdivision (b) is amended as set forth above (1 dissent). The member 
in dissent believes that allowing jurors to proceed to the scene other 
than in a supervised body will create no more opportunity for undue 
influence or improper discussion of the case than already exists. 
With regard to the third sentence of subdivision (b) of 651, it was 
agreed that approval of the LRC proposal should also be conditioned 
on amendment of said sentence, as set forth above, since in large 
part it appears to be redundant or unnecessary, e.g., testimony would 
encompass "explanations of the view", and presumably counsel would 
examine the witnesses. While there was no dissent as to this change, 
there was some concern that the sentence might be read to prohl.bit 
counsel from speaking other than a.s witnesses, and it was agreed to 
recommend that tIle CmlUllission state in its official explanatory comment 
that no restriction on the right of counsel to speak as they ordinarily 
would during trial is intended. 
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Bill portion of Recommendation Relating to Villw by Trier of Fact in Civil Calle 

(showing changes proposed by Commit.tee on Administration of Justice) 

J de (c'mmission' s recomm"ndation would be effectuated by enilct',lent 

of (he following metlsure: 

tio!!. blQ of. the f£<!! of E!ill Procedure, relating to ~ .!!! 

triers of !lli.:.. 

The people of the State !!! California ~ ~ !!. follows: 

Section 1. Section 610 of the· Code of Civil Procedure is repealed. 

~e eke p!leeeT whtell ehail Ite shew!! ttl eha It)' aeae (HIn" eppe4=fttecl 

It,. ehe Sene Eet' tltet "' .. ,...... While the ~e,. eee ehe elteefteT 1\& 

Comment. See the Comment to Section 651. 

/ 
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~t'<::, 2.. 'S .... ~c tion h "!2 of the Cnde of Civil Procedure' 1:s amend~d to 

reaJ: 

6)2. 1. III f:luperior court."? and municipal courts.. upon thE: tried of 

" q ues t ion of f ac t by the CDurt, '.,>r it t"n find! ngs of fact "nJ conel uBions 

of law shall [lot be required. except as I'cretn provided. 

In superior COllrts, upon auch trial. the court shall dnnounce its 

intended decision. "ithto the time after such announcement permitted by 

rules of the Judicial Council, any party appearing at the trial may 

request findings. Unless findings are requested, the court shall not be 

required to make written flndings snd conclusions. 

In municipal courts, findinas and conclusions ahall be deemed 

waived unless expressly requested by one Dr more of the parties at the 

time of the trial; provided, that the court shall not be required to 

make any written findings and concluaions in any case in which the 

amount of the de~nd, exclusive of intereat and coata, or the value of 

the property in controveny. does not exceed one thousand dollars ($1,000). 

In any such trial in the .uperior 'or municipal court, findings and 

conclusions m4Y be vaived by CODsent in writing filed with the clerk or 

judge. or by oral consent in open court, eDtered in the minutes, and 

shall be deemed waived by a party by fallure to appear at the trial. 

Where findings are requir4d, they shall fairly disclose the court's 

determination of all lasues of fact in the case. 
--~., ---_ .. __ ._._---

'" ~.£!.0 fd+ ----_...--.--
~ findings ~ required ~ ~ finding !! supported pfttaztl, !l 

evidence obtaitied !!.t ;!; .!!!!! !!. prDvided in Section. 651 '. the £2!!!l shall 

"'So ~ in ita findings ~ shall .!!l!!!. ~ its observations at !!!! 

~ supporting such findings. The statements required £I !his P8ra8r~ 

~ !!2t required !£ be stated !!I.. tho! findings whe~ the ~ include/! 

such statements in its announcement of intended decision. 

··t -

r . 
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]th.! pr('lc~dLlrc fur rt2/luehting. prep..lrlng, and fJllng written flod-

j Ilgs and conclusions and the w.itten judgment of the court 811.111 be in 

;,ecordance with rul",. adopted by tile Judicial Council. Judgment shall 

be ,-"tered as r,rov1ded in Sect.ion 664_ 

!. [n justice courts, upon trial by the court, ~o written findings 

A tact .md conclusions shall be required'1n any case. and judgment 

shall be entered as provtded in Section 664, 

CO!lllnent. S"ction 632 ib amettded to require th" court ~o state in 

its announcement of intended deciaion or in 1t9 findinga, if any are 

requested, which findings are baeed priwari1y on evidance obtain~d at a 

view pursuant to Section 6S1. In addition, the court mu8t ~ate ita 

observations at the view which support the indicated findings. Tbis 

prov1aion changes the rule &II stated in ~ .!:.. McKinnon, I a Cal.ld 

179, 114 P. 2d 516 (1941), tbat an appellate court must S&SWIle tbat the 

evidence acquired at a vtew by the trial judge is sufficient to sustain 

the finding8. See abo South !!!l!! £!!!! Valley ~ Cona. DiaL !.:. 

Johnsott, 231 Cal. App. 388, 41 cal. Rptr. 846 (1964); Steiner :!:. ~.hr ~ 

Ledoyen L Inc., 126 Col. App.2d 220, 272 P.2d 106 (1954); Orchard :!:.. 

Cecll ~ l!!lll! hachee! !!!s..u.. 91 Cal. App.2d 35, 217 F.2d 143 (1950); 

Eatate of ~llvah, 86 Cal. App.2d 890, 195 P.2d 894 (1948); ChAtterton 

!.:. Booae, 8J Cal. App.2d 943, 18~ P.2d 6010 (1941). If the court does 
I" I'y, M..~hol-e ,:';Iy. I", p~f''f . 

not atate that a finding b pdal&'Hy eupportedJ.!'Y e.vidence obtained at 

a view and a1eo atate the abeetvatione eupporting the findins, such 8 

finding will not be sustained by the appellate court in the absence of 

sufficient evidence 1n the record. 

-9-
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~)~~C. j. 1\l·t1clt.~ 1. -, (col<Il:,cncint ...... ltn Section 651) l~ added to 

'h,,~""r I "Iii t Ie H ut 1',lrt L of tite ';od., "r Civil Procedurt·. to read, 

Article 1.5. 'liew by Trier of "act 

',) 1. Cd On its own 1.10tion or on the motion of a party. where the 

court finds that such a view would be proper and would aid the trier of 

fact in its determination of the case, the court may order a view of any 

of the followinp: 

(I) The property which ia the aubject of litigation. 

(2) The place where any relevant event occurred. 

(3) AllY object, dellODatratioo, or experi1llent, a view of which is 

relevant and adlll1aaible in evidence in the case and which cannot with 

reasonable convenience be viewed in the courtroom. 

(b) On such occalion, f!.lIa enU.e e811." be1l1uaiJCheffadse.iJjury, 

,_~~.II t~ :::d\A-~ .. "J~', H;;:' -;~.1'3<:-ofa~ .~+;'~~i:) 
- e.M l~n-iiOdY to the placa,"propafty; obJect, de_attacion, or expert. 

men't to be vi_d. The court ahall be in ae .. ion throllllhout the view 

and while going to and returning from the view. At the view, the court 

may permit t!-pl.aeeie ..... f 'he Q'ew •••• h ••••• ti.ay " wltfte.eel all. 

lUIy ,u-,,! examination of ~ witne .. ea.g.,. e8UAaej Th, proceedings at 

the view ahall be.recorded to the a.me extent as the prqceedings in the 

courtroom. 

Comment. Section 651 provides a procedure whereby the trier of 

faet--whether judge or jury--may leave the courtroom to rece~ve evi­

dence. Former Section 610 provided only for a view by a jury. Views by 

a judee were governed by case law. See, ~ Gates :!:. ~lcK1"non! III 

Cal.ld 179,114 P.2d 576 (1941); ~lob1e~~.!~!2!!!Feed!Fuel Co., 
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7" CIIl. 'lPP .. l(# i53, ["I, 1'.2.1 .'57 (194.1). ·,Jhere" vie" is cmJcr"d or 

l·ondllctl,."! in violation of tiiois section ~ the vt~w is not independent 

"vld~I1CC sufficient to support a findin?,. 

Subdivision (a) provides the stannard for determining whether the 

trier of fact should vie", evidence outside the courtroom. The coun has 

discretion whether to order a view. In r..akinr. the determinatinn, the 

court should weigh the need for. the vie"'· "3<1inst such considerations as 

whether the vie", would necessitate unduq consumption of time or cr~ate a 

d.Jncier of misleadinr, the trier of fact because of changed conditions. 

The nature of evidence which may be viewed outside the courtroom has 

been expanded to include objects, deoonstrations, and experi~nts. 

Former Section II 10 provided only for a "view' of the propert y which is 

the subject o. f liti~tiQn, or of the" place in~h~c!!-!.ny 1Il8terial fact 
"A.c ~.,,,.I.I h_.....c 4c ItIl; ".WoI'~ ....., ;'4+<-

occurred." ~inherent authority to 

order a view of other forms of evidence. See, ~ :I_n ~ Los 

Angeles Transit Lines, 120 Cal. App.2d 685, 262 P.2d 95 (1953)(operation 

of streetcar door). 

Under former law, in a court-tried case, all the parties had to 

consent to a view by tbe Judae in order for the information there ob­

tained to be c.ons1dered independent eVidence. See Noble ~ Kertz ~ Sona 

~! ~ Co •• supra. The requirement of consent by all the partiee 

bas not been continued. Of course, tbejudae is not required to follow 

the procedure of Section 651 where it ia proper to take judicial notice 

of facts obtainable at a view. See Evid. Code §, 450-460 (procedure 

wbere judicial·notice 1a to be taken). 

Subdiviaioa (b) makea clear that the view' by the trier of fact is II 

seaaion of court, eaaentially the same as a session inside the court­

room. Hence, subdiviaion (b) requirea the presence of the .Judge, Jury 

(if any), and any neceaaary court 'officials, including the court reporter 

(if proceedings inside tbe courtroom are being recorded). The tbird 

sentence of subdivision (b) make a clear that the judge hss discretion to 

limit the testimony of witneeaea and examination by coun·sel while the 

court is in session outside the courtroom. See also Evid; Code 5 765 

(court control over interrogation). Thus, where appropriste, the court 

should provide the parties with the opportunity toJl .. , examine wit-

nesses (direct and craBs-examination) at the view and to note crucial 

-11-
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a!',pt:C t sot t he v i~'J for- tile record, Ye t t here ~''''ay be oc ca.sions W'he re 1 t 

v:'.11 be inconvenient or unn~cessdr, to do SU outside the courtroorl. 

h,rmcr S,'ctiOll () 10 allo~ed only tOle fle!:son appointe. by the court to 

sp~ak to the jurors and made no provision for the presence of witnesses 

or l~unsel for tile part~es. Tr.e decisions concl!rning ;; view by the 

j uJ!,e "dmonia", however, that counsel for the p.:lrties should be present. 

S('e,obI~ ~ t<"rt~ .'! !,orl~ Feed_ !!. ~uel ,Co-,-,- ~~. The power of the 

juJ~(' to control the proceedtnns relli.1l.ns intact while the court is in 

session outside the courtroom. See Code Ctv. Froe. 5 128 (ceneral 

authority of eourt to control proceedings). lienee, for eKample. the 

court may appoint a person to ahOY the premises to the trier of fact and 

may allow or refuse to allow tlle jurors to question witnes8es at the 

view.(see Ev1d. Code & 165). As to when 1n 8 court-tried case the 

observation of the judge at the view muat be made 8 part of the record, 

see S~ct1oD 632 of the Code of Civil Procedure. 

-12-
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STUDY 63.40 - ASSEMBLY BILL 73 (GOOD CAUSE EXCEPTION 

TO ThE PHYSICIAN-PATlEdT PRIVILEGE) 

The Commission considered a report from the Executive Secretary 

concerning Assembly Bill 73 which was introduced to effectuate the 

Commission's recommendation relating to the good cause exception to the 

physician-patient privilege. The Executive Secretary reported that the 

State Bar supported the bill in substance but had suggested some lan­

guage changes. He also reported that the Assembly Judiciary Committee 

had heard the bill and some members of the Committee had expressed the 

view that the bill created too broad an exception to the physician­

patient privilege. The Committee has suggested to Assemblyman IlcAlister 

that he consider amendments to the bill to narrow the proposed exception. 

After discussion, the Commission revised Section 999 of the Evi­

dence Code to read as follows: 

There is no privilege under this article as to a communication 
relevant !2. ~ issue concerning ~ conditIonol the patient in a 
proceeding to recover damages on account of the conduct of the 
patient whf:eh eeft~l!ee t!I erUIe !!. good cause for disclosure of 
~ communication is shown • 

Changes in existing Section 999 are shown by strikeout and under­

score. The Commission adopted the substance of the following Comment to 

revised Section 999: 

Comment. Section 999 is amended to provide an exception to 
the physician-patient privilege where good cause is shown for the 
disclosure of a relevant communication concerning the condition of 
a patient in a proceeding to recover damages on account of the con­
duct of the patient. Section 999 permits the disclosure of com­
munications between patient and physician (see Section 992 broadly 
defining communication) where a need for such evidence is shown 
while at the same time protecting from disclosure the communica­
tions of persons whose conduct is not involved in the action for 
damages. 

Section 999 permits disclosure not only in a case where the 
patient is a party to the action but also in a case where a party's 
liability is based on the conduct of the patient. An example of 
the latter situation is a personal injury action brought against an 
employer based on the negligent conduct of his employee who was 
killed in the accident. On the other hand, the section does not 
affect the privilege of nonparty patients in malpractice actions. 
See, e.g., Uarcus ~ Superior Court, 18 Cal. App.Jd 22, 95 Cal. 

-24-
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Rptr. 545 (1971). However, even in such malpractice actions, it 
sometimes may be possible to provide the necessary information 
without violating the privilege. See Rudnick ~ Superior Court, 11 
Cal.3d 924, 933 n.13. 523 P.2d 643, 650-651 n.13, 114 Cal. Rptr. 
603, 610-611 n.13 (1974). 

The requirement that good cause be shown for the disclosure 
permits the court to protect the defendant against a "fishing ex­
pedition" into his medical records. Compare E",id. Code § 996 
(patient-litigant exception). It should be noted that the excep­
tion provided by Section 999, like the other exceptions in this 
article, does not apply to the psychotherapist-patient privilege. 
That privilege is a separate and distinct privilege, and the excep­
tions to that privilege are much more narrowly drawn. See Evid. 
Code §§ 1010-1028. 

Formerly, Section 999 provided an exception only in a proceed­
ing to recover damages ariSing out of the criminal conduct of the 
patient. This "criminal conduct" exception has been eliminated as 
unnecessary in view of the "good cause" exception now provided by 
Section 999. Horeover, the "criminal conduct" exception was burden­
some, difficult to administer, and ill designed to achieve the 
purpose of making needed evidence available. See Recommendation 
Relating ~ Evidence Code Section 999-The "Criminal Conduct" 
Exception ~~ Physician-Patient Privilege, 11 Cal. L. Revision 
Comm'n Reports 1147 (1973). 

-25-
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STUDY 63.50 - ADMISSIBILITY OF COPIES OF BUSINESS RECORDS 

The Commission considered Memorandum 75-2, the attached tentative recom-

mendation, the comments of the Committee on Administration of Justice of the 

State Bar (attached to these Minutes as Exhibit I), and a letter and memo-

randum from Michael E. Barber, Supervising Deputy District Attorney, County 

of Sacramento, california, distributed at the meeting (attached to these 

Minutes as Exhibit II). The following actions were taken: 

(1) The staff was directed to draft proposed amendments to Penal Code 

Section. 270 ~ seq. (criminal liability for support) and Civil Code Section 

241 et seq. (civil liability for support) which would allow admission into 

evidence of copies of business records with regard to earnings of a party upon 

the affidavit of the custodian of records. This would provide a special hear-

say exception in support matters similar to the provision for waiver of the 

privilege against disclosure of communications between husband and wife (Penal 

Code § 270e and Civil Code § 250). 

(2) Pursuant to the recommendation of the State Bar, the staff was 

directed to: 

(a) Add the words "or other hearing" after the word "trial" in several 

places in the proposed statute. 

(b) Provide for service of copies of the records of all parties rather 

than merely "adverse parties" and allow all parties the opportunity to file 

an affidavit requiring the testimony of the custodian to satisfy the require-

ments of Evidence Code Section 1271. 

(3) The staff was directed to draft a provision which would permit the 

court on ex parte motion in a case in which there are numerous parties or 

voluminous records to authorize the deposit of records with the clerk for 

-26-
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examination by the parties rather than sending copies to all parties. The 

statute was to be amended to provide for notice of such court action in lieu 

of service of the copies of the records under SectiOn 1562.5(c). The Comment 

is to be amended to state that deposit would be made with the clerk only upon 

special order and where sending copies would be burdensome because multiple 

parties or voluminous records are involved. 

(4) The staff was directed to study the time requirements for sending 

copies of records and to determine whether the statute should provide for an 

ex parte order shortening time where good cause is shown. 

(5) The Commission considered the question of whether the affidavit of 

the custodian of records should either be filed with the court or served on 

the offering party. Decision of the question of the affidavit was deferred 

pending decision of other revisions of the statute. 

-27-
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BUSINESS RECORDS 

ACTION TAKEN: Recommend approval of LRC proposal to amend Evid. C. 
~561 and 1562 and add new Evid. C. 712 to exempt copies of .business 
records from the hearsay rule if proposed Evid. C. 712 is amended 
as follows: 1) insert the words "or other hearing" after the word 

. "trial" at the two places it appears in subd. (c); 2) strike the word 
"adverse" from the second line of subd. (c); 3) substitute the phrase 
"No party has etc." for the phrase "The lj-dverse party has not etc." 
in the first line of subd. (d) of 712. (No dissent.) 

DISCUSSION: This .LRC proposal to provide a hearsay rule exemption 
for copies of business records which meet the requirements for ex­
emption from the best evidence rule, on condition of prior notice 
and transmittal of copies to "each·adverse.party", arises out of the 
erroneous belief of some practitioners that compliance with the present 
requirements of the best evidence rule. (espectallyEvid. c. 1561 (a) (3)} 
also operates to satisfy the hearsay rule tequirements under Evid. C. 
~27l. South on 11/4/74 recommended approval of the LRC proposal on 

( condition proposed 712 be amended by inserhng "or other hearing" 
'- after the word "trial" at the two places the latter' appears in subd. (c) 

of 712. In discussion, it was agreed that ; the South amendments were 
appropriate and that the.LRC proposal should be approved as so amended, 
:if further amended as set forth above to el.iminate problems of deter­
mining which parties are lIadverse". 

--------------------.------------~------------.---------------------

-
c. 

-, .,i 
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COUNTY OF SACRAMENTO 
DISTRICT ATTORNEY 
tID, • tlTH lTIIaT 
UCRAMINTO. CA&.II'OIINIA _,4 

January 15, 1975 

John H. DeMOully, Executive Secretary 
California Law Revision Commission 
Stanford School of Law 
Stanford, California 94305 

Re: Evidence Code Section 1560 

Dear Mr. DeMoully 

_NM.PIl.ca 
D"TRrCT ATTOItIlC'" 

8IIOPPRavIURAOueMi 
CNtaPDatUTY 

I have carefully reviewed your letter of , January 8, 1975, in 
reference to amending Section 1560 of the Evidence Code. 
Enclosed is a memorandum from a member of my staff on this 
subject. 

As things now stand, it will be impossible for us to have a 
staff member at your hearing on the 16th. 'However, I think we 
can live with your proposal in re Section 1562.5 of the Evidence 
Code provided we are permitted to have a pre-trial hearing along 
the lines of 1538.5 PC. Ms. Raffeto develops that point in 
detail in her memorandum. --

There are two problems with the proposal as it now stands. The 
first concerns the time limitations any pre-trial hearing must 
take into consideration in reference to the Penal Code require­
ment that felony cases must be brought to trial Within sixty 
days after the filing of information and a misdemeanor within 
thirty days if in custody and 45 days if not. - Ms. Raffeto 
develops this point in her memorandum. secondly! we believe 
that the financial penalties may well be meaning ess in terms 
of harassing demands .for the production of out-of-state wit­
nesses. This is because in criminal cases at least, travel 
will be quite often publicly subsidized and, therefore. will 
incur no personal loss should a financial penalty be existent 
at the time of trial. 

In view of the fact that there is no pre-trial hearing. defense 
counsel may very well complete production of the witnesses in 
each case simply to protect himself from a latter charge of 
malpractice by his client. Because of this, a pre-trial hearing 
that will be binding on the trial court ~s the solution to this 
problem, 
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I might add one other observation; it ~s still our position that 
1560 Evidence Code, as written, does create an exception to the 
hearsay rule. The first paragraph of Section J of Ms. Raffeto' s 
memorandum develops this point fully. The fact that at least 
one other state, Texas, has taken this position without any 
substantial appellate changeJ;ends to reinforce this opinion. 
We would prefer to continue to leave the burden of production of 
the keepers of the records with the defense without exception. 

One final point; in criminal cases we have found that the courts 
have required us to produce a completely new set of documents 
under 1560 Evidence Code at the time of trial notwithstanding 
the fact that copies of these same doc~nts have been previously 
admitted at the pre-trial hearing. Incorporation of a provision· 
in Section 1560 Evidence Code et seq. will be most helpful •. 

Very truly yours 

Michael E. Barber 
Supervising Deputy District Attorney 

MEB:sc 

Enclosure 
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ME MORAN DU M 
OFFICE OF DISTRICT ATTORNlY 

w:RAMeNTO CCUNTV 

0... lanuarl 14, 1975 

- -...... _.-..,....-""-----.:-....".~""'!i"",... ...... ~-- :""'=-"';L -. __ :;;:=g ...... _'"'''"'''''_ .... ,~.-. _""'_'-"'_ .... _~ .... ~....r.<'.--~_ p_ 
o _ ~ 

~.. 1r,ar01 Raffetto 

~i Propoa~d' B'evision of Business Records Statute 

1 •. POSSIBILITY OP A OOMMON-LAW PRE-TRIAL MOTION .AND ORDER OR' 
:lDMISSIBILITY OF BUSINESS RECORDS ON AFFIDAVIT 

2, 

Pre-trial m.dtiona on the admiasibll1t;y Qf eVidence can be 
made in both cr1m.1nal and civil actionJ. Baldi-Tatatabai vs 
Superior COUl't' (1967) -233 C .A.2d 257; Witkli,. en f'0Woa 
Procedure. 2iid Ed, pp 2695-.96. The onl;ystaf;utol'7 au . orlt;y 
I hive tor the m.otion at this point iathe'Judge's general­
diacl'8tion&l'T power to admit 01' exclude evidence under 
Evidence Code Section 352; the few' criminal cases I read all 
dealt with the suppression rather than the admission of evidence. 
Ron Tochterm.an said he-made a successful pre-trial m.otion on 
admission of evidence in an Aranda situation three of foUl' years 
ago; the defendants were Ror Thornton and a Cardwell 01' Caldwell. 
I'll tl'7 to t~ok dawn Ron's Points and Authorities if TOU think 
it isworthwh11e - we could use such a m.otion, for example, 
until the present law is changed 01' clarified • 

. ' 
The big problem. wlth such a pre-trial m.otion is that it is not 
binding on the trial court in either c_t lminal 01' civil actions. 
Saldl, supra, (1967J 250 C.A.2d 71, 17; 
Witkin. supra; • 

SECTION 1538.$ AS A MODEL 

P,C. Section 1538.5(d) provides that once a 1538.5 motion is 
gran~ed, the evidence involved is not admissible at -trial or 
an,- other hearing unless the people take fUrther action under 
P.C. Secti6ns,12)8, 1466, 01' the other Sections of 1538.5. 
Sectians1238 and 1466 deal with appeal from decisions of superior 
and inferior courts •. Sections 1538.5(i), (j), and (o) deal with 
situations in which defendant or. the people can obtain an 
additional he8..x'ing after the prel1mina.u hearing or af'tera 

~~~o;:tt ~'il-*~"-=,*~iG~'~tJi"'.iC •• ~!l~e 
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question of admissibility is settled and binding by the time of 
trial. One exception is provided in Section l538.5(j): if the 
motion is granted at a special hearing and the People subsequently 
come up with additional evidence on the motion, they have the 
right to try to show the trial ::ourt that thern was good cause for . 
the failure to present the new evidence at the hearing,and that the 
prior ruling thus should not be binding on the trial court. 

Assuming that the Commissionwon'~ accept our first two alternatives, 
our interpretation of Sections 1560&t-.seq, or a law modeled ,on _ . 
~~_. 'l'exas .statute _~_,we co\ll.d prOPose, a reworded version of the 
Collllllission's prQPosedSection 156205 with an added paragraph 
prov~d1ng that after the adverse part)' files hili! written demand" 
the, court rule on the admissibil1tl.·9t the records based on the 
affidavits filed by both parties and that the ruling b~ .binding at 
trial. ,The proplem I see here is one of time - if we filed our 
not.:l.pe 20 dQ'~ before trial, the adverse party could be required 
to.,t'l,le. };li8notice within five dan_and the judge ~o rule Within 
.five day.sarter that# which would still slye us ten days to get a 
wItness sUbpoenaed if the Judge ruled "Ba1nst us. :Hawever. we might 
well want to have time to respond to .the defendantts affidavit if 
we co~testhis contentions; a bearing llould be a posslbllityat 
this point, and time becomes a real prlilb1em. One possible solution 
is ,a dU'fel"ent >time schedule for .civil' and criminal cases 6 perhaps 
a 30-10-10 schedule with a ;rovisionfor a hearing in civil !)ases 
and a more abbreviated 20-5-5,schedule'with no hearing incrim1na1 
cases. I don't have time to work out all the'ramitications nOW and 
suggest that we polnt the time problem out to the Commission at 
this time and. tell them.we're working 'on a proposaltor a solution. 

A possible redrafting of the proposed Section 1562.5 is attaQhed. 

DRAFT OF POINTS VB WANT TO MAKE TO THE 'COMMISSION 

As We have. said before"we d1sagre'e with your conclusio~ that the 

.. present Sections 1560etssq do not create an except~.on to the hearsay 
• 

rfll& ~ . OUr 1nteI"»;re'tation ot Section 1560 is supported both by case 

law and by1;he.denlopment, of and rationale behind the business 

" . records exception. See People v. Blass. 267 C.A. 2d 598, and 
. ~ . . 

Witkin, California EVidence, Section 588. In addition, the 

procedure set out in Sections 1560et seq 'becomes meaning;lesa if it 

\, doasnot create a p.earsey exception. It is UlUlecessar;v, it; bo~ .. 

parties stipulate to the admission of the eVidence, anq worthless 
- -,'~ 
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Ir you still feel that Sections 1560et seq must be modified to create. 

a valid hearsay exception, we would prefer to see a revision 

(similar to the Texas statute) which would make it the responsibility . . , 

.heobjected to the. affidavit procedure. The movins party's burden 
, .' 

Should be met bi¥~produetion' 01' a-sworn ar,r1dav1t from the 

eustodianstatlng th~t the requrrements tor the business reoorda 

exoeption are satistied. Requiring the' adverse party to assum. the. 

bultden at thll point will, we teel, be the best wq to eUm1nate 

frivolous objections by the adverse pa1't)" and assure that he will 

object to the affidaVit procedure only if he baa some sound basis 

tor questioning theaocuraey or trustworthiness of the reoords • 

. ' 
It this idea is ~Jected, we would 11ke to see a provis10n,added 

to your proposea Section 1562.5 to provid~ that the court make a 

rulin~ on the admissibility of the records prior to trial which 

would 'be binding on the trial court. The ruling coUld be based on 

the attidavi ts t11ed by both Sides, allowing time 1'Qr tlI,e movinS ' 

party'to tile a response to the adverse party's objection. or on a 

hearing held atter the adverse party files his written notice of 

objection. The ruling will tell the parties exactly what the status 

of the records will be at trial, and Can be timed to allow the moving 

party ample time to subpoena the custodian tor triai 11' Il8cessar7. 

A proposed draft ot Section 1562.5 as applied to civil oases is 

attaohed. 

Along this line, we also would like to see included a provision that 

it business reoords are admitted into evidence at a prelim1n&r7 heariQl 

in & el'imi,," .'_$.8. ··MtwtU also be 1adrlds'_.·':';. _, • uttless . '~" 
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·the defendant flIes a motion objecting to their a.dmission prior 

to trial. 

In oonsidering your proposed Seotion 1562.5. we foresee several 

problem areas. One whi-eh-partic.u.lal'l.:r ..concerns us -is. that while the 

prooedure outlined is suitable for olvilcases. it may ~e diffi~ult to 

ca-z<ry . out -within the' time - Hid ts 'set for br1ng1ns" oriiJlinal defendants-
. -. . . 

to trial. Penal Code Seotion l382-states that all. defendant. in-telODJ 

oases must be bl'Ousht to trial within s1~tr (60) darB atter the 

tiling ot the indiotment or inf01'lll&t1on. Misdemeanor detendant. 

must be brought to trial within thirt7. (30) dar8o~ arraignment it 

they are in custod;r.. and forty-five (45) da,.e if' the,. are not. '!'he 

time'limits on misdemeanors ~artlcularlr'ooncern us as most ot 

our.oomplaints tor Violation ot Penal Oode Section 270, failure to 

provide child support. are misdemeanors. and' the,- require the 

pro4uction of the defendant's eaminls or p&)"l'oll records to 

establish his abilitr to par support. Given our heav7 volume at 

Section 270 cal8s and the amount ot time'required t.o inveatlpte 

and prepare each oase. we will not alwa;rs ~ able to meet the time 

framework set out in the proposed Secticn 1562S. Ve teel a separate 

tlme sohedule and prooedure will be neoessarr in or1m1DAl aotions. 

and are now working on the details of a separate proposal tor a 

prooedurein criminal aotions • 

. Ve ar& also conoerned with the possibility qf frivolous objeotions 

( and the apparent ease with which the adverse part;r mar be able to 
,\.. 

negate the proposed Seotion 1560 procedure b;r simply filing an 

objeotl0 ... t,_*_1t .•.. 
, '., -, , ..• <, -. -, . '.~ 

- \'. ,-
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- ... " .. 
, 

r 
- \ , '---

( 

Particularly in criminal cases in which the Public Defender or 

appointed counsel represent the defendant, financial penalties 

will be meaningless as funds will simpl~ be shifted from one county , 
asency to another. Such penalt1e~ may also be meaningless in cases 

. __ ---.,-...., ...... ;z e-~~-:;.£i ... ::W.- .!':"!'~':·."'\1"'7-:-::==._· s. "'St· f"; -:" ~.:-::":?!!'~., .... ":':.:~ - -- ~-::..; -"""":." 

involving private counsel, astD.Et 1l11P()sfng of ·smotions is .. --
- -

entirely d1screti0!lary w1 th the. J,udg~, . ~d _!le .i s given no cr1 teri~ __ - _. - ...-.. --. . 

fordetel'llliningvha't-Itsubstantial jU!!t1r1cation" for objection is. 

In addition, private counsel may be motivated to tile _obJeotion_in 

all caaes to protect themselves trom pqss1ble malpractioe aotions • 

As we ~entioned above, ve feel a better solution 1s-to shift to the 

adverse P~t7 the b\.lrden of subpoenain& the custodial1 if he teels -

there is a basts for obJ~cting to the admissibility of Fhe reoords • 

. -

OR:ta 

Attachments 
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PROPOSED SECTION 1562.5 FOR CIVIL CASES 

A. A copy of the business records subpoenaed pursuant to subdivision 

(b) of Section 1560, and Section 1561 and Section 1562, is not made 

inadmissible by the hearsay rule when offered to prove an act. 

condi tlon. or event' reaorded,lf, the- !'ol:l:ow-ing condi t,ions are met: 

1. Tbe party offering the copy of the business records as evidence 

',-'--' establishes both: 

(a) the affidavit accompanying the oopy of the records 

containins the statements required b,. subdivision (a) 

or Section 1$61, and 

(b) the subpoena duoes tecum served upo~, ~be olfstodian of 
, , 

reoords or other "qualified witness for .the production 

) 

of the copy of reoords, the sub~oena not oonta1n1ns the 

olause set forth in Section 1564, ,requil'ins pei-sonal 

attendance of the custodian or other qua1Ltied witneSS 

and the pl'oduotion o~ the orislnal records~ 

and sel'V&s on each adverse P8,1';ty.' not less than thil't7(30) days 

pl'ior to the date of the trial a oOpy of the business l'eoords ·to 

be offered in ev,idence and a notioe that such con is ,a OOP7 of 

business l'8cords that have been subpoenaed fol' trial in aooordance 

with the procedure authorized p~suant,to subdivision (b) of 

Section 1560, and Section 1561 and Secticn 1$62 or the Evidence 

Code, and will be introduoed into evidence pursuant to 

Section 1562.5 of the Evidence Code. 

2. The adverse pal'ty.does not, within ten (10) days aftel' being 

served with ,the notioe'referl'ed to in subdivision (1), sel've 

on the'pal'ty seeking to i~l'oducethe record, both of the following: 

Ca) ~,_1.tt*!t,~n4tNt~,ttUl ~~, •• ,,,,.~~~~.~on (01 

,&1l4 t.) ~f Section l.271,·\kt;:_d~.d b&;toI'/~:C"ea:tod' 1 A 



/ 
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PROPOSED SECTION 1262.$ FOR CIVIL CASES PAGE - 2 

admitted in evidence, and 

(b) an affidavit of the adverse party stating that he has 

good reason to believe that the bUsiness reoord served 

on him does not satisfy the reqUirement. of subdiv1~ion (d) 

. _. » . __ =.""*,""""'" .......lO~1''!' .. ~~t;J~l!.1 ~nJ'iid ~.t.1ilPiz \"3'~ __ ~_'m.pre~.~_,! . .ra~t~J,1P9n 
. -.- -. .. ~ _. __ . ___ _.:. _: _ . _ _ r .. _. _ _ __ 

.. ' 

which.this belief is based. - _.. . 

If' the adverse-party fllesthe written demand and affidavit referred . . - . 
to in Su.bd1 vt"sion (2} above •. the party seekins the admission of 

. . .. 
. the reoord in evidence shall, .wi tp.in ten (10) days, at, reoeipt ot 

such demand. tile with the . adverse party and the tr1al court his 

r •• PQnse to adverse party's contentioni. The court shall then rule 

on the admissibility .. ot the records under the pl'Qcedure set t'orth 

., ill' Section 1562.$, and suoh rulinsshall be binding on ~oth part1es 

at trial or any.ot;her hearing.. Prior to his ruling, the oourt may 
" , 

in its discretion reqUflst additional affidavits or eVidenoe, or may 

l'8quir8 a hearing OIl- the admissibility at the records under 

Sect:ion 1562.5. 

- , 

, 
·f . 
r· -. 
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STUDY 63.60 - ADMISSIBILITY OF "DUPLICATES" IN EVIDENCE 

The Commission considered Memorandum 75-11 and the attached Exhibits. 

The Commission directed the staff to prepare a study and tentative recom-

rnendation for presentation at a future meeting on the question whether a 

rule similar to Rule 1003 of the Proposed Federal Rules of Evidence (pro-

vi ding for admission into evidence of duplicate originals) should be 

adopted in California. 

-28-
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STUDY 72 - LIQUIDATED DAMAGES 

The Commission considered Memorandum 75-4 and the attached revised draft 

of the Recommendation Relating to Liquidated Damages, the First Supplement to 

Memorandum 75-4, the written comments of Mr. Ronald Denitz (attached hereto), 

and oral comments of Mr. Denitz, Mr. Brian Paddock of the Western Center on 

Law and Proverty, and Professor William Warren. The Commission approved the 

draft recommendation for printing subject to the changes indicated below and 

suggested editorial revisions. Before the recommendation is sent to the 

printer, a copy should be sent to the Commissioners for approval. The Commis-

sion made the following decisions: 

Introduction to recommendation. On page 2, the first paragraph should be 

revised to state that a party may desire to specify damages in the contract in 

order to avoid the uncertainty, cost, and time consumption involved in proving 

damages in a court action. The last two sentences of the paragraph should be 

deleted. Other changes will have to be made to conf'orm the introduction to the 

changes in the statute. 

Consumer contracts (Section 3319). The phrase,"the contract is for the 

retail purchase by him of consumer goods or conSUll)er services," should be 

added before the phrase "primarily for his personal, family, or household 

purposes" in subdivision (b) of Section 3319 which shifts the burden to the 

person seeking to enforce the liquidated damages provision upon a proper 

showing. The original language was too broad since it would apparently 

encompass all contracts for the sale of real property. The Comment to this 

section should be revised to reflect this change. 

Contracts for the sale of real property. A liquidated damages provision 

in a contract for the sale of a single family residential unit not exceeding 

-29-
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the amount actually deposited by the buyer (in the form of cash or check, 

including a postdated check) should be valid unless the buyer establishes 

that it was unreasonable under the circumstances existing at the time the 

contract was made. The Commission considered and rejected the following 

proposals: provide that a liquidated damages provision is valid on contracts 

for the sale of residential housing of a value of less that $40,000 or 

$50,000 only where damages do not exceed 2 percent of the purchase price; 

provide a similar 2 percent limit on lower cost housing, but allow enforce-

ment of liquidated damages provisions for amounts over 2 percent where the 

seller shows such amount to be reasonable in light of the circumstances 

existing at the time the contract was ~Bde; provide that liquidated damages 

provisions in contracts for the sale of residential housing in the amount of 

a deposit actually made are automatically valid. The Commission agreed that 

the buyer of residential housing will expect that he will lose the deposit 

actually made if he does not go through with the deal, but that the buyer 

should have the opportunity to show that the amount actually deposited is 

unreasonable in light of the circumstances existing at the time the contract 

APPROVED 

Date 

Cha irma n-

Executive Secretary 

-30-



c 

c 
• 

MlllUtes 
JaDUary 16, 17. and 18. 1975 

. (1!:13) .... ,.7A .. lt8 

'~~~i7+ & ~JaudtM ~.gJUt 
W£S·T COA.ST HEADQUARTERS 

loe'eo WfL&HiRl: 1I0UL..EV~FtD. LOS ANOEt.~5, CALI FORN"A 80024 

.·1 CONTAAel",ORtS LICE.NSE NO. 170730 

, 
January g., 1975' 

John H. DeMoully, Esq. 
Executive Secretary 
California Law Revision Commission 
School of Law' 
Stanford University . 
Stanford, California 9430!L, 

Re: Commission Recol1llllendati'onoollgernlnQLiquidated Damages 

Dear Johl),: 

With regard to HemorandUlll 75-4 ~dFlrst SUpplement to 
MemorandUlll 75-4,1 have carefUlly weis::a th.'.~ge$ted revised 
Section JU9and 3320 against th,e hin 'ances th.at might prevent 
liquidat:ed damages from being readily: \l8ed as a means of minimiz­
ing th~bUrden on the courts. 

Although 1 recognize the practfc,l difficultj,es which might 
hinder passage of a liquidated damageJ!lprovision in the Legis­
lature, the placing of burden ofprpof on the seller in a 
consumer contract matter (includinq p.rchases of residential 
real property) would seem to. 'deter rather than encouraqe the use 
of Ijquidated damages clauses in contracts. 

We all wish to protect a consume* who is in a substantially 
inferior"1)irqai.ning position, but it 1s often possible that the 
consumer is in an equal or qre1!ter b~ainih9 position than the 
seller in a consumer contractsituati~n. '!'hen, too, a lessee of 
real property (even9Qllh~rcia1) might sometimes argue that tbe 
lease was primarilY for . i. 6personal~ purposes and thereby 
attempt to shift the burden of proof tlo the type of lessor whom 
the Commission might not wish to be b~dened with task of provinq 
the reasonableness of the liquidated damages ·clause. 

Conseq~ent1y, when I once again .ccept your hospitality at 
the January 17, .1975 meeting of the Cdmmission, I ~i11 urge that 
the Commission shift the burden of prdof only when the party 
see~ng to invalidate the provision establishes that he was in 
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. , 
a subs ta~tially inferior bargaining pod tion at the ,time the 
contract was made. To aid the Commiss!oners,' enclosed as 
Exhibit "A" hereto is a marked-up page,7 from Meinorandum 75-4 
showing the suggested modifioation. 

If the Commission desires to reta~nthe COtlcept that the 
burden of proof 'should bEi upon the seller in 'contracts for the 
purchase of consumer goods 'or consumer' 'serviees, 'then it would 
seem best to say so speeifioa1ly rathet than, using the phrase , 
-personal, family or household purpose,- out of the definitive 
context of the Unruh Aot. ' ' ' . . 

Apart frClllthe foregoing sU9'gesti~Jl, I commend the Sta,ff 
( on the clarity of the propolled Section' as well a. the brevity 
\, of draftsmanship. " 

With best personal regards, 'I am 

c 

RPD/svh 
encl. 

, 

Cordially, 

. 

,9«)"00.. -

Counsel 
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Cl vil CbCle Ii 331'J (aud-:>d L 
Sec. 4. Section 3319 is added to the Civil Code, to read: . . . 
3319. (a) 'Jo~xcept as othenline provided bY,statute, a p~oVi.Sion in a' 

cont-mct liquidatinG the damages for brca'c;h. of the contract is valid unless 
, 

.the part.y seeking to in"a lidnj;e the pro'li.s ion establishes tha t it was un;' 

rensonable under the circumstances existinG at the tillY.! the contract tlas 

made. 

(b) Where tl)e party seeking to invalidate the provision establishes 

that he was in a substantially infC!rior ba,rgaining pOBitioll at the time 

the contract was made ~ha-t-9he I!()ntra~t-i,fl-priB'Jflrity...((:or·bi.'PCrsonal. 

family; t4 bOU8abo1d-pu~}O~ •. the prOVision is invalid unless the party 
. .' . . . 

seekins to enforcc the provision establishes that it was reasonable under 

the circumatances·existina at the time the contract was made • 

. Cam'llCllt. Section' 3319 provides that a liquidated damages provision 

in a contmct is valid if it is reasonable and places tll! burden' of proof 

generally on the poreon seeking to invalidate the provision. It thus re~ 

flects a policy that favors the use of liquidated damages prOVisions, re­

VersinG the restrictive policy of former Sections 1670 and 1671. However, 
.. 

. oin-oonSQIII8!O casu Sltti in cases where thepart.ies are in unequal bargaining 

positions. Section 3319 shifts the burden of proof to the party seeking) to 

' .. enforce the liquidated dsmaa;es provision. 
"". ' 

.... Section 3319 limits the circumstances that may be taken into account 

in the determination of reasonableness. to those in existence "at the .time 

. '_of the making of the contract." Accordingly. the amount of damages actlW.lly 
,," . 

.:.. '~ " 

• i, ... " ... . . . " " .'. . ' 
~;. '. 

~ ,I" .' . '. ,. ~- ",.: 

\ . 
. .... "' .'." " .-

',,'l:·,t:t,t>:>: ;,·~~~i:,~IJf.·,,;· ;.' • ,r· . .. 
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Civil Code § 3319 (added) 

Sec. 4. Seci;ion 3319 is added to the Civil Code, to read: 

3319. (a) Except,as otherwise provided by statute, a provision in a 

contract liquidating the damages for breach, of the contract is "a lid unless 

the party seek~ng to invalidate thepro"is;1on establisl'les that it was un-

reasonable under the circumstances existing at the time ,che contract was 

made. 

(b) Where the party seektng to invalidate the provision establisl'les 

that he was in a substantially interior barg~ining pOSition at the time 
retail curei'll" by hi. ot eon'_l' good. or qon"'r "rvie •• , or both, 
the contract was made or .that the contract i~primatilY for his personal, 

family,or household purposes, the provision!1I invalid unless the party 

seeking to enforce the provision establishes ;that it. \l8.S reasonable under 

the circumstances existing at the time the contract was made. 

Canment. Section 3319 provides that a liquidated damages provision 

in a contract is valid if it is reasonable and places tie burden of proof 

generally on the person seektng to invalidat~ the provision. It thus re-

flects a policy thst favors the use of liquidated damages proviSions, re-

versing the restrictive policy of former Sections 1670 and 1671. Howe\ier, 

in consumer cases and in cases where the parties are in unequal bargaining 

positions, Section 3319 shifts the burden of proof to the' party seeking to 

enforce the liquidated damaees provision. 

Section 3319 limits the circumstances that may be taken. into account 

in the determination of reasonableness to those in existence "at the time 

of che makinp: of the contract." Accordingly, the amount of damages actually 


