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Jamary 7, 1

Time Elace

January 16 » 7100 p.m. « 10:00 p.m. lang Room ,

Jamuary 17 = 9:00 a.m. = 5:00 p.n. Stanford law School

Jamary 18 « 9:00 a,m. ~ 1:00 p.m. Stanford 94305
FINAL AGENDA

for meeting of
CALIFQORNIA IAW REVISION COMMISSION
Stanford January 16-18, 1975
January 16
1. Mimutes of November 14-15, 1974, Meeting (sent 12/L/T4)

Correction of Minutes: The Minutes should be corrected on page 1
¢ indlcate issioner Mclaurin was present on November 15,

Schedule for Future Meetings

February (previously scheduled)

February 6 - 7:00 p.m. - 10:00 p.m. 1os Angales
February 7 - 9:00 a.m, - 4:45 p.nm.

March (previously scheduled)

March 13 = 7¢00 p.m. > 10000 p.m, San Francisco
March 14 « 9:00 a.m, - 53;00 p.m,
hrCh 15 - 9’00 a.m- - l:m p‘mo
April fsuggested)
April 10 « 7:00 p.m, ~ 10:;00 p.m. 1os Angeles
May { suggested)
May 8 - 7;00 p.m. - 10100 p.m. San Francisco
May 9 - 9400 aem. = L3h5 p.m.
June { suggested)
June 12 -« 7100 p.m. » 1040Q p.m. 1os Angeles
June 13 - 9:00 a.m. ~ 4plS p.m.
July {suggested)
July 17 - 7:00 p.m. - 10;00 p.m, San Francisco
July 18 « 9;00 a.m. - 5;00 p.m.
July 19 - 9;00 a.m. - 1+00 p.m,
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January 7, 1975

August
Ko meeting

September (suggested)

September 11 « 7:00 p.m. ~ 10:00 p.m. 1oa Angeles
September 12 - 9:00 a.m, - 5:00 p.m.
September 13 - 9:00 a.m. - b5 pom.

1975 legislative Program
Oral Report by Bxecutive Secretary

Research Contracts

Memorandum 75-1 (to be sent)
Memorandum 75-10 (sent 12/k/74)

2. 8tudy 63.50 - Admissibility of Copies of Business Records

Memorandum 75-2 (encloged)
Draft of Recommendation (attached to Memorandum)

3. Study 63 - Admissibility of “Duplicates" in Evidence
Memorandum 75-11 (sent 12/4/74)
L. Study 23 ~ Partition Procedure

Memorandum 75-8 {sent 1/3/75)
Draft of Recommendation {attached to Memorandum)

Jamuary 17-18

5. Study 72 - Liquidated Damages
Memorandum 75-4 {sent 12/10/74)
Draft of Recommendation {attached to Memorandum)
First Supplement to Memorandum 75-% {sent 1/6/75)

6. 8tudy 39.30 - Wage Garnishment

gpecial Order of Memorandum 75-6 (sent 12/18/74)
ﬁsin«ess 8t 10:00 a.m. Draft of Statute (2 alternatives){attached 4o Memorandum)

on?ﬁmaq i7 " First Supplement to Memorandum 75-6 (sent 1/6/75)

7. Study 39.70 - Prejudgment Attachment

Memorandum 75-5 (asent 12/18/7h)

Draft of Recommendation (attached to Memorandum)
First Supplement to Memorandum 75-5 (sent 1/3/75)
Second Supplement to Memorandum 75-5 (sent 1/3/75)
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8. 8tudy 39.120 - Enforcement of Judgments

Memorandum 75-7 (sent 1/3/75)
Draft of Statute (attached to Memorandum)

9., Study 36 - Condemnation
Memorandum 75-12 {sent 12/10/74)
Statement to be sent to Board of Governors of State Bar
{attached to Memorandum)
10. Discussion of Conflict of Interest Statute

{Item 10 will be discussed on Jamwary 16
1f time permits.)



MINUTES OF MEETING
of
CALIFORNIA 1AW REVISION COMMISSION
JANUARY 16, 17, AND 18, 1975

Stanford

A meeting of the California Igw Revision Commission was hg_ld pt Stanford
on Jemuary 16, 17, and 18, 197s.

Present;; Marc Sandetrom, Chalrman
John N. Mclaurin, Vice Chalimsn
John J. Balluff, Thursday and Friday
John D. Miller '
Thomas E. Stanfon, Jr., Thursday and Saturday
Howard R. Williams ' '

Absent: Robert S. Stevens, Member of Senate
~ Alister MecAlister, Member of Assembly

Noble K. Gregory
George H. Murphy, ex officlo

" ' Messre., John H. DeMoully, Ratbaniel Sterling, Stan G. Ulrich, and Mrs. Jo Anne
Friedenthal, members of the Commission'e staff, also were present. Mr. Garrett
H. Flmore, Commissien consultant on partition procedure, was present on Thurs-
day, January 16, and Friday, January 17. megaaors Stefan A. 3;e§aqfe1d and
William D. Warren, Commission consultante on creditors' remedies, were present
en Friday, Jsmuary 17, and Saturday, January 18. Mr. Thomas M. Denkert,
Commiesion consultant on condemnation, was present on Friday, January 17‘.

The following persons were present as observers on days indicated:
Friday, Janusry 17

Michael Atherton, Michael Atherten, Inc., Mt. View

James M. Perg, Fitzgerard, Johnston & Berg, San Francisco

John Bessey, Attorney, Calif. Ass'n of Cellectors, Sacramento

Roy Chiesa, Municipal Court Clerks Ass'n, Contra Costia

Ronald P. Denitz, Tishman Realty & Construction Co..Inc., lLos Angeles

James E. Gillesple, Los Angeles County Marshal, los Angeles
Robert N. Hovard, Municipel Court Clerks Ass'n, long Beach
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Charles Iversen, Marshals' Aas'nm of California, Contra Costa
Martin H. LeFevre, Calif. State Sherifffs Ass'n, San Jose

John MacIntyre, Marshal's Ass'n of California, Ventura

Leland Mearse, Callf. Asa'n of Collectors, Sacramento

Carl Qlsen, Callf. State Sheriff's Ass'n, 3an Francisco

Brian Paddock, Western Center on Law and Poverty, Sacramento
Alex Saldamando, Callf. Rural legal Assistence, Sacramento
Terrence Terauchl, Western Center on Iaw and Poverty, Sacramento

Seturday, January 18

Brian Paddock, Western Center on ILaw and Poverty, Sscramento
Terrence Terauchl, Western Center on law and Poverty, Sscramente
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ADMIWISTRATIVE MATTERS

Correction of Minutes of November 14-15, 197k, Meeting. The Minutes of

the November 1l4-15, 1974, Meeting were corrected on page 1 to show thet Com~
migaioner Mclaurin was present on November 15. As s8¢ corrected, the Minmutes
vere approved.

Schedule for fu@yre reetings. The following schedule for future meetings

was adopted:

February
February 6 = 7:00 p;m. =~ 10:00 p.m. Los Angeles
February 7 -~ 9:00 a.m. - L:45 p.m.

March
March 13 - T:00 pan. - 10:00 p.m. San Francisco
March lé - 9:00 a.m. ~ 5:00 p.m.
erh 15 - 9:00 8,M. = 1:00 P-m-

April
April 10 - 7:00 p.m. - 10:00 p.m. Los Angeles
April ll - 9:00 a.m. =- ll':h'S pomc

May
May 8 - 7:00 p.m. ~ 10:00 p.m. 8an Frﬁneisco
May 9 -~ 9:00 a.m, ~ L:45 p.m.

June
June 12 - T:00 p.m. - 20:00 p.m. Los Angeles
June 13 -~ 9:00 a.m. = H4:45 p.m.

July
July 17 - 7:00 p.m. - 10:00 p.m. San Francisco
Ju].y 18 - 9‘.00 8ellle = 5:00 P-mc
July 19 - 9!00 a.m., = 1:00 Pom

August
No meeting

September
September 11 - T:00 p.m. -~ 10:00 p.m. Ios Angeles

Beptember 12 - 9:00
September 13 - 9:00

.M. =~
81, =

5:00 p.m.
L:bs pum,
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1975 legislatlve program. The Executive Secretary made the following

report on the 1975 legislative program;
Measures PFassed by First House
AB T4 « Modification of Contracts--Commercial Code Revision

ACR 17 - Continues authority to study previously authorized topics
and to study five new topics.

Measures Heard by Policy Committee First House but Still Under Committee
Consideration

AB T3 - Good Cause Exception to Physician-Patient Privilege
Fote. This bill is discussed i#fra in these Minutes.

Measures Yet to Be Heard by Policy Committee in First House

AB 11, 124-131, 266, 278 - Eminent Domain Bills

AB 90 - Wage Carnishment (discussed infra in these Minutes)

AR 192 - Escheat--Travelers Checks and Money Orders
Measures Not Yet Introduced

Payment of Judgments Against Local Public Entitles

(ut=of-Court Views by Judge or Jury
Measures That are Dead

AB 75 -~ Oral Modification of Contracts-~Zeneral Provisions
Additional Bills for 1975-76 Session

Prejudgment Attachment (See infra these Minutes)

Admissibility of Coples of Business Records in Evidence (See infre
these Minutes)

partition of Real and Personal Property (See infra these Minutes)
Liguidated Demages (See infra these Minutes)

Wage Carnishment Procedure (See infra these Minutes)
Admissibillity of Duplicates in Evidence {See infra these Minutes)
Inverse Condemnstion--Claims Presentation Requirement

Garagemsn's Lien

4
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Contract with Professor Priedenthal. The Commission authorized and

directed the Executive Secretary to execute on behalf of the Commission a
contract with Professor Jack Friedenthal of Stanford ILaw School 1n the amount
of $2,000 (plus not to exceed $300 for travel expenses) to prepare & written
report Iindicating the significant differences between the Federal Rules of
Evidence and the California Evidence Code and, in addition, indicating any
revisions the contractor recommends in the California Evidence Code privileges
provisions in light of the recommendations of the Adviscry Committee on the
Pederal Rules of Evidence. The report shall indicate matters treated differ-
ently 1ln the Federal Rules and the California Code and matters covered by the
Federal Rules that are nct covered by the Callfornia Code and shall indicate
any needed revisions in the California Code. In addition, the report shall
indicate any improvements in language of the California Code in light of the
language uéed in comparable provisions of the Federal Rules. The contract
gshall follow the form used for other research contracts of the California Iaw
Revision Commission.

Contract with Profeesor Warren. The Commission considered Memorandum

75=10, which noted that the Commission had not formally approved the new
contract to cover Professor Warren's travel expenses gince June 30, 1974,

The Commlssion approved a contract with Professor Warren to pay his
travel expenses during the period beginning November 1, 197k, and ending June
30; 1977, at the rate allowed for members of boards and commisaions appointed
by the Governor. The contract should be in the same form ae other contracts
for travel expenses. In addition, Professor Warren should receive $20 for
each day he attends a meeting or legielative hearing. The total amount for
travel expenses and compensation for attending meetings and hearings should
be limited by the contract to $500. The Executive Secretary was authorized and

directed to execute the contract on behalf of the Commission.
-5=
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Salary level for position of Executive Secretary. The Chairman

reported that he was not successful in obtaining a review and reclassification
of the salary level for the position of Executive Secretary. During the
closing days of the former administration, it was felt that to review the
position of Executive Secretary would cause a wholesale effort on the part

of other agencles to obtain review of thelr exempt positions.

By a unanimous vote, the Commission directed the Chalrman to agaln request
thaet the salary level for the position of Bxecutive Secretary be reviewed with
a view to restoring the salary level for the position to its former level as
compared to comparable positions in the offices of the Attorney Generaml and

Legislative Counsel.

b=
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STUDY 23 - PARTITION PROCEDURE

The Commission considered Memorandum 75-8 and the attached draft of the
partition recommendation, along with a letter from Mr. Cooper and & draft
arendment to cure his problem, distributed at the meeting. The Commission
approved the recommendation for printing subject to editorial revisions
contained in copies of the recommendation submitted by the Commissioners to

the staff, with the following changes;

Preliminary Part of Recommendation

On page 2 of the prelimiﬂary part of the recommendation, subparagraph (1)
of the last paragraph was revised to read: "(1) the character of the property
and any changes in its character since creation of the successive interests;
{2) the circumstances under which the successive interests were created, and
any changes in the circumstances since their creation;".

On page 9 of the preliminary part of the recommendation, the last para-
graph should make clear that liens for costs of partition are on a parity and

have no pricrity among themselves.

§ 872.020. Scope of title

This section should be revised to revise the phrase "to the extent
applicable” to read "except to the extent not applicable." The Corment
should cite an instance where the provisions of the partition statute would

not be applicable to personal property.

§ 872.130. Temporary restralning orders and injunctions

The Commission voted to delete the phrase "with or without bond," but
on reconsideration determined to leave the section unchanged in the form in
which 1t appears in the draft statute.

-7
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§ 872.230. Contents of complaint

The staff-should check use of the phrase "interests of record"” in sub-
division {c) to determine whether it includes security interests in personalty
under the Commercial Code and, 1f so, the Comment should so indicate.

Subdivision {e) should be revised to read:

Where the plaintiff seeks a sale of the property, an allegation
of the facts justifying such relief in ordinary and coneilse language.

The Comment to subdivision {e) should make clear that the plaintiff may,
after an initigl failure to seek sale, subseguently amend the compleint to
seeck sale under the general rules governing amendments.

The Comment explaining subdivision (b) should be revised to make clear
that a lien itself is not a sufficlent interest to maintein a partition action
but that, if a person having s sufficient interest alsc has a lien, he must

indicate his lien interest.

§ 872.250. I1is pendens

The words "but directory only" were deleted from the Comment to this

section.

§ B72.410. Contents of answer

Subdivision {c) was added to this section to read:

{c) Where the defendant seeks sale of the property, an allegation
of the facts justifying such relief in ordinary and concise langusge.

§ 872.420. Requirements where defendant is lienholder

The Comment to this section should indicate that there may be related

costs other than the amount remsining due on the lien.
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§ 873.090. Designation of public and private ways

Subdivision {c) of this section was deleted and subdivision (d) was
revised to add the words "subject to any necessary action by the appropriate

public entities.”

§ 873.230. Division involving purported conveyance

The Comment should make clear that thils section applies only to transfers

made prior to commencement of the partition action.

§ 873.250. Owelty

The Comment to this section should make clear that the bar on the
requirement that a mlihor pay owelty extends to lmposition of & lien on the

share of a minor to enforee such payment.

§ 874.010. Costs incurred in partition action

The Comment should mention that the expenses of the referese include

expenses of hiring an attorney.
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J. D. COOPER
ATTORNEY AT LAW
B42 BANK OF AMERICA BUILDING
12t2 BADADWAY
OAKLAND, CALIFORNIA 94812
TELEPHONE B9 3.0050

January 9, 1974

California Law Revision Commission
School of Law '
Stanford University

Stanford, California, 94305 .

Recommendations Re Partition.

Gentlemen:

I have just received and examined your Recommendation
Relating to Partition of Real and Peraonal Property. I believe
you have done an excellent job.

There does, however, appear to me to be a single objectionable
provision which I think should be considered at your hext meeting.

Section 873,090 (c)} forbids the court to approve the referee's
report concerning closing or opening of public streets “unless all
necessary action has been taken by the appropriate public entities,”
This necessary action could involve the enactment of ordinances,
holding public hearing, advertising, etec.

Suppose the report is not approved.for other reasons. The
public entity may have closed a public street to no avail, This
could be very embarrassing.

Section 873.090 applies to "selling or dividing” the property.
Section 873.280 applies to "dividing the property” but does not
make it necessary that public entities take any prior actions to
open or close public roads in conformance with the *recommendations*
of the referee set forth in the report,

Until a report recommending the opening or closing of public
streets is accepted by the court no public entitly should be
called upon to take any action in connection therewith.

I think that subdivision (¢} should be eliminated from
section 873.090., The referee's report could be approved by the
court subject to subsequent necessary action to be taken by the
public entity to open or close a street, The same suggeation
is made in connection with section 873.280.

Sincerely,
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§ 873.090. Designation of public and private ways

873.090. (&) In seiling or dividing the property, the referee may, if
It will e for the sdvantage of hose interested, ceslignate a portion of the
property a8 & public or private way, road, or street. In connectlion there-
with, the referee mhy elso recommend the closure of any or sll other roeds
on the property awnd allocation of the portion of the property occupled by
such roads to the parties.

(b) Upon making such s designstion apd recommendation that 1is adequate
to accomodate public and private needs, the referee shall report that fact
to the court.

fe)--The-eours-ghail-not-eonfirm-the-refereels-repors-Ffor-the-opening-or
eiosing-of-a-publie-vayy-roady-or-ptreei-uniess-all-necessary-action-Ras-been
tnkea~hy-the-apprepriate—puhlie-entitiesq

€49 {c) Upon confirmation of the referee's report , subject to any

necessary action by the appropriate public entities :

{1) The portion of the property designated ag & public way, road, or
street shall not be allocated to any of the parties or scld but shall be an
open and public way, road; or street.

(2) The ﬁroperty designated aa a private way, roed, or street shall be
8 private way for the use of the parties interested.

{3) The roadz recommended to be closed shall be deemed abandoned upon

the terms stated 1n the-order of confirmation.



Minates
January 16, 17, and 18, 1975

STUDY 36 - CONDEMMATION IAW AND PROCEDURE

The Commission considered Memorandum 75-12 and the attached draft of
a letter to the Board of Governors of the State Bar concerning the objections
of the Bar Committee on Condemnation to the Commission's proposed Fminent
Domain Law. The Commission approved sending the letter to the Board of
Governors, with editorial revisions contained in drafts submitted by the
Commissioners to the staff, and with the following changes:

{1} The cover letter should contain scme information concerning the
development of the Commission's recommendation--the time, talent, and con-
slderation that went into it. The cover letter should also indicate the
Commission's hope that any objections of the State Par to the legislation be
phrased in the context of the overall approval of the Eminent Domailn Law.

(2) In the discussion on page 5, the words "few 1f any meritorious
claims" should be replaced with the words "few if any cases in which fraud
or collusion were actually established."

The following paragraph illustrating the waeys the Commission has dealt
with right to take problems should be expanded.

Commissioner Miller relterated his disegreement with the approach of
the Commission on this matter.

(3) In yparegrapbh  (2) at the top of page 6, the infinitive should be
unsplit.

At the bottom of page 6, the discussion of existing law should add- the
phrase "except where the delay is caused by the defendant.”.
(4) oOn page 7, paragraph {2) should be revised to read:. "The Commission

was not convinced that any further change in the existing lew would be
desirgble."” o

(5). At the top of page 9, a sentence should be added to the effect that
the proposed statute changes the existing rule which places the burden of
= 30=
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procf of value on the owner, to provide that neither party has the burden
of proof.
4t the bottom of page 9, the word "negate" should be replaced by the

words “"seriously jeopardize.”

=11~
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STUDY 39.30 - ASSEMBLY BILL 90 (WAGE CARNISHMENT EXEMPTIONS)

The Executive Becretary made an oral report on suggested amendments
to the Recommendation Relating to Wage Gernishment Exemptions (AB 90).
The Commission approved the proposal that subdivision {b) of Section 690.6
should read as follows:

{b} The portion of his earnings which the debtor proves 1is
necessary for the support of the debtor or the debtor's family is
exempt from executlon unless the debt is incurred for personal-
services rendered by any employee for former employee of the
debtor. Nelther the debtor's accustomed standard of living nor
a standard of living appropriate to his station in life is a
criterion for measuring the debtor's claim for exemption under
this subdivision.

~12-
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STUDY 39.30 - WAGE GARNISHMENT PROCEDURE

The Commission considered Memorandum 75-6, the First Supplement thereto,
and the attached draft statute on green paper entitled Revision of AB 101 to
Retain Levying Officer for Service and Collection of Wage Garnishment. Repre=-
sentatives from the Western Center on law and Poverty, the los Angeles County
Marshal's Office, the Marshal's Association of California, the Municipal Court
Clerks Association, and the Californis State Sheriff's Assocliation, and the
Commission's consultants, Professors Stefan A. Riesenfeld and Willism D.
Warren, particlipeted in the discussion. The Commission made the following

decisions:

Wage assignments for support. The wage garnishment: procedure recommendation
should not attempt to integrate the procedure for wage assigmments for support
enacted by Cal. Stats. 1974, Ch. 51k.

General approach. The Commission decided to recommend the revision of

AB 101 which uses the levyling officer to serve the earnings withholding order
and collect the eernings withheld so long as the levying officer's fee is not
excessive. The total fee for serving the earnings withholding order should
be $6.50.

banner of service of earnings withholding order. The levying officer

should have the option of serving the earnings withholding order by mail or
by personal service; however, where the levying officer does not receive a
return receipt after service by mail, he should be reguired to personally
serve the order.

Relationship of earnings withholding order to writ of execution. The

staff is to study the relationship between the earnings withholding order

and the writ of execution., Particular attention should be paid to the time

-13-
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within which the earnings withholding order must be sought after a writ of
execution is lgsued and to return procedures. It was suggested that the
creditor desiring to execute on the debtor's wages should first obtain a writ
of execution in the normal manner; the form for the earnings withholding
order would be available from the levying officer; the creditor would fill
out the earnings withholding order application form as a part of his levy
instructions to the levylng officer; the forms would contain the information
required by the wage garnishment exemption recommendation and the provisions
of the wage garnishment procedure recommendation.

Code of Civil Procedure § 630.50. Exemption procedure. Section 690.50

should provide that its procedure for claiming exemptions does not apply to
claiming exemptions from an earnings withholding order under Chapter 2.5.

§ 723.022. Withholding period. The first sentence of subdivision (a}

of Section 723.022 should provide that the withholding period begins on the
tenth rather than the fifth day after service. Paragraph (4) of subdivision
(a) should require the levying officer to send a notice of termination of the
order to the employer when he receives sn amount in excess of the amount of
the order. The Comment should say that the excess received is refunded. The
staff was directed to study the problem of where the earnings withholding
order should be served (see subdivision (e}). Subdivision (f) should be
deleted.

§ 723.027. Notification of satisfaction of judgment. Subdivision (b)

of Section 723.027 should be changed to provide that, promptly upon satisfactlon
of judgment, the judgment creditor shall notify the levying offlicer to

terminate the earnings withholding order.

-]
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§§ 723.050-723.051. FRestrictions on earnings withholding. These sections

will be conformed to changes made in Sections 690.6 and 690.6a concerning wage
garnishment exemptions.

§ 723.07F. Priority of orders. In the last sentence of subdivision (a)

of Section T23.077, the words "Jjudgment creditor who obtained the prior order"
should be replaced by "levying officer.”

§ 723.104. Employer's return. The provision in subdivision (b) of Section

723.104 allowing the employer's return to be made within a specified period
longer than 15 days should be deleted.

§ 723.105. Judgment debtor's claim of exemption. Subdivision (f) should

require the levying officer to file the claim of exempticn with the court clerk
so that the court clerk may set the matter for hearing. In subdivision (g),

the copy of the order modifying or terminating the earnings withholding order
transmitted by the clerk to the levying officer should be reguired to be certi-

fied. Subdivision (g) should also require the levying cfficer to "rromptly" sesd
notice and a copy of the order to the employee. At the end of subdivision (i)

it should be provided that, if the court determines that any amount withheld pur-
suant to the earninge withholding order be paid to the judgment debtor, the.court
ray make an order directirg the person who hclde such amougt to pay it to the
Judgment debtor.

§ 723.122. Notice of application. In subdivision (d) of Section 723.122,

the words "clerk of court" should be changed té "levying officer.”

Notice of opposition. A provision should be added to Article 6 (commencing

with Section 723.120) requiring the Judicial Council to provide the form of the
Judgment creditor's notice of opposition to the judgment debtor'*s . claim of
exemption. The levying officer should make the forms avallable to the

creditors.
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§ 723.155. Failure of employer to give notice to employee. Section

723.155 should provide that an employer who fails to give notice of the garnish-
ment to his employee may be subject to contempt of court., The Commission's
intent is to allow punishment of employers who fall to give notice out of
malice or willful neglect but not employers who are merely negligent.

§ 723.156. Fees of clerk. Section 723.156 providing a $2 filing fee

should be deleted.

Government Code § 26750. . Fee for serving earnings withholding order.

Paragraph (2) of subdivision (a) of this section, which provides for a fee
equal to one percent of the money collected pursuant to the earmings withholding

order, should be deleted.
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STUDY 32.70 - PREJUDGMENT ATTACHMENT

The Commission considered Memorandum 75-5, the Pirst, Second, and Third
Supplements thereto (the Third Supplement, distributeld at the meeting, is
attached) concerning questions about the Attachment Iaw, and the comments of
the Commission's consultants, Professors Stefan 4. Riesenfeld and William D.
Warren. The Commission made the following declsions:

Code of Civil Procedure § 482.060. Court commissioners. Section LB2.060

(as printed in the Commission's report),designating the judicial duties in the
Attachment law as subordinate judiciasl duties, should be proposed once again to

the Legislature.

§ 482.080. Turnover order., The words "or arrest" should be deleted from

Section 482.080 providing for enforcement of a turnover order by contempt.

§ 483.010. Actions in which attachment authorized. The Commission dis-

cussed &t length the problem of prbviding precisely for the sort of cases im
which attachment may Ee issued and the relationship between the "engaged in a
trade, business, or profession" standard of subdivision (a) and the "used
primarily for personal, family, or household purposes" standard of subdivision
{c). The staff was directed to give further consideration to this problem and
to provide the Commission with materials tracing the development of the
standard provided in Section 483.010 as enmcted. Particular sttention should
be focused on the mesning of "individual engaged in a trade or business" in
Section 537.2 of existing law and "defendant engaged in a trade, business, or
profession” in Section 483.010 as enacted. Various suggestions were made,
Including the following:

(1) An attachment counld be issued where the claim arises out of the
conduct by the defendant of a trade, business, or profession (as was provided

in the Commission's printed recommendation).

~17-
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(2} An attachment could be issued against any corporation, any partner-
ship, & defendant engaged in a trade, business, or profession, a guarantor on
an obllgation ariging out of a trade, business, or profession, or any
individual defendant on a4 claim arising out of a trade, business, or profession
provided that, in the case of an individual defendant, the subject of the
contract was not used primarily for personal, family, or household purposes.
(3) The statute could provide explicitly for attachment against corporate
and partnership defendants.
{(4) The "used primarily for personal, family, or household purposes"
standard in subdivision (c) could be moved to subdivision {a).
(5) The time when the claim would have to arise in order for an attach-

ment to Ilssue on 1t could be specifically stated in the statute.

Some sentiment was expressed for making sure that attachment is available
against guarantors on business debts and retired persons on buslness claims
arising while they were still engaged in a trade, business, or profession.

§ 486.050. Temporary protective order effect on transfers. This section,

providing for the effect of the temporary protective crder on transfers in the
ordinary course of business,should be reviewed. The Commission deferred deci-
sion on the suggestion that the section be amended to provide that the

"temporary protective order may prohibit any transfer by the defendant of any

of his property specified in the order in this state subject to the levy of a

writ of attachment" until the staff provides background information on the

sort of description of property that would be required by the word "specified"
or by "identified" (such as iIs used in the Commercial Code). The staff should
also consider the possibility of restricting the temporary protective order to

property described in the epplication for the order and writ.

1A
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§ 4B6.06C. Effect of temporary protective order on deposit accounts.

The first clause of Section 486.060 should be amended to read as follows:
Notwithstanding Section 486,050, the-iemperary-prosective-ovrdesr
igsued-under-this~-chapier-shall-permit the delendant e may lssue
any number of checks:

The form and content of the temporary protective order would be left to the

Judicial Council.

§ 4B7.020. Property exempt from ettachment. This section should be

redrafted to avoid the use of the "notwithstanding™ phrase which causes con-
fusion when read with subdivision (d) providing that property not subject to
attachment is exempt. Subdivision (b) should be reworded to be consistent
with the hardship exemption provided in the wage garnishment exemption
recommendation which reads "necessary for the support of the debbor or the
debtor's family.”

§ 488.010. Ievy on real property. The staff was directed to do further

research into the meaning of “standing upon the records of the county in the
name of the defendant” in Section 542 {providing for manner of levy) to see
whether these words mean anything other than recorded in the name of the defend-
ant. BSection 488.010 should be consistent with the meaning of existing law.

§ 488.080. Inventory. This section should be amended to meke clear that

the person who retains property in his possession i1s a person other than the
defendant. The staff should review the Attachment Iaw to see whether the terms
“third person” or "third party"” should be replaced with more specific language
or whether these terms should be defined.

§ 480,130, Insufficient undertaking not wrongful attachment. Section

489.130, providing that, where the amount of the undertaking is ordered to be
increased, the plaintiff's failure to increase the undertaking is not a wrong-
ful attachment within the meaning of Section 490.010, should be added to the

Attachment Iaw.

o ™
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§ 489.310. Undertaking for release of attachment. Subdivision (a) of

this section should be amended as suggested on the top of page La of the
First Supplement to Memorandum 75-5, with additional language meking clear
that the court in the county where the action is pending may order the release
of property attached throughout the state but that the court in some other
coulity where a writ has been issued may order the release of property only in
that county.

§ 400.010. Acts constituting wrongful attachment. The Commission decided

not to change the basic principle of subdivision (d) of this section which

holds the plaintiff liable for levy of attachment on property of a person other
than the person against whom the writ was 1ssued (with the exception stated in
varagraphs (1)-(3)). Chairman Sandstrom requested that the Minutes record that
he voted to eliminate liability for wrongful attachment for the plaintiff's good
faith, nonnegligent levy on property of a third person. Subject to further
research into the types of registration which might be "reguired by law,” the
Commission was in tentative agreement that the plaintiff should not be liable

vhere he relies on registered ownership which is “required or permitted by

law."

-20-
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STUDY #39.70 = EAKLBIT . 1/14/75

Thirae Suppeenenrt Lo Memurendum 75«5

Subjecas  Study WG « Prelgdgmend. At chmens

The atiached lette~ trom Mr &l Cosszey ralges three quedtlons
concernirg wrongful attachrent 1icbility for attuchment of property
of third persons, providud uy Seclion §30.010{d}:

45004

y : . o5t e .
Ao oareigin R achnend coltsizls of wny oex [ Toltavenk

k] #* * Ea *

Fiv

UL rerey b os peseenoceiher then the
Pt r ol b faoand o ow enng?nl sttaeinnoa:

e vy of 0 =ik o araee
i Al mgesinst vt TH wrts v

Hoald af rhe salhina g exaRi,

(1 Thee praperiy tevioed on s tegaired by Jow o be reglstered or recorded {n the
Heine of jfe cwnnr,
(20 1o onpyweienst fhes b the Ui of the Fevy, fhe porson agelost wheny He wolt
was fheliedd Wois Ahch registeeedd o eeeorid owaner,
24 The pleiptiff made the levy o gl St mnd ok relinnee sa the cegluicred
i wveneded wwrkerebiy

Mr. Coskey seems to suggest that, Lf the plaintiff relles on a
registered ownership where that ownership 1s not reguired to be regis-
tered, the pleintiff should nut be liable FPor wrongful sttschment -
assuming he satisflea tae other requirements of subdivision {d). The
language of the exception is derived from Secction 689 providing an ex-
ception to the llabillity of the plaintif? and hLies sureties to third
persons on the underaking v concinue the ctischment after a third-
party claim nag veen filed. Thia lenguige g9 edded at tihe March 1973
meetling at the suggestion ol tne Ad Hoo Compltiee on Attachment of the
State Bar. ({Memorandum 73=5.) The Iixitation »f this ¢xception in Sece
tion 69 an well =8 Section %99.@)0 Lo cases where the ownership s
required to be reglstered probsbly reflects the Judgment fhat sueth
registered ownership is presumed it 8 reilable wheareas reglatered
ownership wilch 1e net required o legs lkely to be ourrent or reliable
information. Allowing the plslptiff to rely oo any registered or

recorded ownership would expand this excaption o an unkuown degree--~

awle
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the staff would hesitate to guess the sorts of registration or recording
which would then satisfy the exception. Accordingly, the staff recommends
no change.

Mr. Coskey states that fictitious third-party claims resulting from
fictitious transfers by the defendant can be determined under present law
in an orderly fashion but that, under the new Attachment Iaw, the plaintiff
will be subject to substantial liability for wrongful attachment. The staff
notes that the same procedure for determining third-party claims is applic-
able (so far) to both existing lav and the Attachment law; we do not antici-
pate any less orderly a procedure. (See Section 488.090.) The staff thinks
that it is doubtful that liabillity would be substantial, especially where it
is shown 1n the third-party claim hearing (if there is one) or on the third-
party motion for wrongful attachment damages that the transfer was fictitious
or fraudulent or that the transferee is in fact the agent or alter ego of the
defendant. The staff does not beliewve that it 1s adfisable to handle the
problem of fictitigus transfers and fletitious thirdeparty claims by elimi-
nating wrongful attachment 1iability for any good faith levy.

Finally, Mr. Coskey suggests that the plaintiff should not be liable for
wrongful attachment where he levies in good faith on property which is in the
hands of the defendant but which is not registered or required to be registered.
Mr. Coskey states that, in over 75 percent of business levies with which he is
acquainted, there 1s a typewriter, cash register, or some other piece of
equipment which is the subject of an unrecorded lease, and that the Attachment
Law would make almost every attaching creditor subject to an action for wrong-
ful attachment. The staff is in disagreement on this problem. The minority

view iIs in agreement with Mr. Coskey that plaintiffs levying in "good faith"
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should be protected from liability. The majority view is that the plaintiff
and not the third person should btear the burden of any damages caused by the
plaintiffts levy of attachment. The third party is not in a good position
to protect himself from levy. The plaintiff is the one who initiates the
process and is in the best position to make sure that the property is not
owned by 2 third person. The plaintiff gives a bond to cover damages caused
by levy of attachment, and damages for statutory wrongful attachment are
limited by the bond. Where the plaintiff acts in complete good faith and has
undertaken hercic efforts to determine the ownership of property he seeks to
attach, there 1s still no affirmative reason to make an immocent third party
absorb the damages. It may also be asked whether a plaintiff can in good faith
levy on equipment which is of a type often the subject of an unrecorded lease
unless he has made some effort to determine ownership.

It may be argued that under existing law the fact that the levy was in
good faith does not save the creditor from liability for abuse of process.

In McPheeters v. Bateman, 11 Cal. App.2d 106, 53 P.2d 195 (1936), the court

stated that, in a case where the creditor has made a bona fide attempt to
collect a just debt and levies on property ostensibly owned by the debtor but
vhich in fact is owvned by a third person, "the owner of the property is en-
titled to recover from those responsible for the levy such damages as he may
have suffered by reason of the levy."

Respectfully submitted,

Stan 3. Ulrich
Legal Counsel
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EXHIBIT I
COSKEY, COSKEIY & BOXER

ﬁs"‘i’ORHEVs AT Law
1500 IRLEMICGN AvENUE
LGS ALGELES T4 RORNIA SOnsE
SELEMEORE (23 2T NESY HTE.gNR%HE

TOBIAD COSKEY {1BAE 1674 : ¥
WAL L COGEKEY January 7, 18735
SANGOR T BOXER o )

Mr., John H. DeMoully

Executive Becretary

California Law Revislon Commission
Schocl of Law, Stanford University
stanford, California %4305

Re: Attachment - AB 2948, signed September 27, 1974

Dear Mr, DeMoully:

Section 490,010 "d" and the comments thercto contained
in your memorandum 73-3 raiss some very serious problems
to the good faith creditor.

It appearzs from the statute asa the comments that a good
faith levy upon a place of business which is registered

by the Board of Bgualization in the name of the debtor
which, in fact, hes tenante on & concessgiocon basis or has
merchandise on consignment fould rendex the attaching
creditor liable for wrongful attachment o the consignors
or the concession tenants, In both of those cases, the
requirements of sub-paragraph 1 of Section 490.010 "d°
would not be present in that the property levied upon need
not be registered anywhere.

In order to defeat a levy, debtors often will create
fictitious transfers and cauze fictitious third party
claims to be filed., Under the present law, the validity

of those claims can be determined in an orderly fashion.
"Under the new law, any attempt to determine the validity of
the claims will subject the levying creditor to substantial
liability for wrongful attachment.
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.

Mr. John H. Dekouvaiy - 3 January 7, 1975

"

Bubdivision "&" of 4%0.010 shovld be qmendsd to provide that
thers is not a wrongful atiachrert provided tny of the elements
Bat forth in Sub-parayrspha 1. 2. and ! are present, as opposed
to all of the olopemts. Thers should fvether be provision o
protect the agoed Zaith lovy ayarnst property ip which there is

no registered or recorded ownernhip.

A further example »f the srovleans raiaed by 490.010 i the
widespread proctice in compercia’ dnterprizes of lsasing equip-
ment. Unless the leese iz a security device, there need be

no filing or other registration disclosing the existence of .
the lease. It woutld be my estimate that in over 75% of the
business levies, there is at least an IBM typewritter, an NCR
¢cash register, or some other item of equipment which is the
subject of an unrecorded lease. The new law will make almost
avery attaching creditor subiect to an action for wrongful
attachment.

I would be please& to discuss this mat 3¢ further with you.

HLC/bh
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STUDY 63.30 - VIEW BY TRIER OF FACT IN CIVIL CASE

The Commission considered the comments and .proposed amendments suggested
by the Commlittee on Administration of Justice of the State Bar, a copy of
which is attached hereto. The Commission made the folliowlng decisions:

Section 632. The Commission approved the change in Section 632 suggested

by CAJ. The flrat sentence of the paragraph the Commission proposes to be
added to Section 632 should read:

Where findings are required and & finding is supported primerily
in whole or in part by evidence obtailned at g wview as provided in Sec-
tion 651, the court shall so state in its findings and shall also state
its observations at the view supporting such findings.

Congistent with this change, the first and last sentences of the Comment to
Section 632 should be changed by substituting the words "in whole or in part"
for the word “"primarily.”

Section 651. The Commission approved CAJ'# suggestions that subdivision

(b) of Sectlon 651 should not require the judge and court personnel to travel to
the view in 2 body and that the language concerning explanations of the view

or other testimony of wltnesses should be deleted. The Commission reaffirmed
its decision to specifically provide by statute that the Jjudge must always
attend the view. However, the Commission decided that the manner of proceeding
to the view in both jury snd court trials should be left to the discretion of
the judge. To implement these decisions, subdivision (b) of Section 651 should
read as follows:

(b) On such cccasion, the entire court, including the Judge, jury,
if any, court reporter, 1f any, and any necessary officers, shell pro-
ceed #8 @ bkedy to the place, property, obJject, demonstration, or experi-
ment to be viewed. The court shall be in session throughout the view and
while gedng $e and reiuwrning frem ithke wyiew. At the view, the court may
permit expianatiens ef the wview av other tesiimeny of witneeses and may
permit exnmirntien testimony of she witnesses by esumsei. The proceed-
ings at the view shall be recorded to the same extent as the proceedings

in the courtroom.

]~
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The Comment to Section 651 should state that it is anticipated that the Jjury
will ordinarily go to and return from the view in s body under the charge of
gn officer but that in the court's discretion the Jjury may be permitted to
assemble at the view and leave separately. The Comment should also make
clear that the word "testimony" in the third sentence of subdivision (b)
includes explanations of the view by witnesses in the manner of showers under
former law and examlnatlion of witnesses by counsel, subject to the control of

the judge.

The following is the text of the revised Comments:

Code of Civil Procedure § 632

Comment. Sectlion 632 1s amended to require the court to state in
its announcement of intended decision or in its findinpgs, if findings
are requested, which findings are based in whole ot In part om evidence
obtained at a view pursuvant to Section 651. 1In addition, the court must
state its observations at the view which support the indicated findings.
This provision changes the rule as stated in Gates v. McKinnon, 18

Cal.2d 179, 114 P.2d 576 (1941), that an appellate court will assume
that the evidence acquired at a view by the trial judge is sufficient to
sustain tie findings. See also South Santa Clara Valley ¥ater Cons.
Dist. v. Johnson, 231 Cal. App.2d 383, 41 Cal. Rptr. 846 (1964); Stegner
Vs Bahr | & Ledoyen, Inc., 126 Cal. App.2d 220, 272 P.2d 106 {1954);
Orchard Vv, Ceci] F. White Ranches, Inc., 97 Cal App.2d 35, 217 P.2d 143
(1950); Estate of Suilivan, 86 Cal. App.2d 890G, 195 P.2d 894 (1948);
Chatterton g;_Bocne, 81 Cal. App.2d 943, 185 P.2d 610 (1947). 1If the
court does not state that a finding is supported in whole or in part by
evidence obtained at a view and also state the observations supporting
the finding, the finding will not be sustalned by the appellate court in
the absence of substantial evidence in the record to support it.

Code of Civil Procedure £ 851

Comment. Section 65i provides a procedure whereby the trier of
fact--whether judge or jury--may leave the courtroom to recelve evidence.
Former Section 610 provided only for a view by a jury. Views by a judge
were governed by case law, See, e.g., Gates v. iicKinnon, 18 Cal.2d 179,
114 P.2d 576 (1941); Noble v. Kertz & Sons Feed & Fuel Co., 72 Cal.
App.2d 153, 164 P.2d 257 (1945). Vhere a view is ordered, or is con-
ducted, in violation of this section, the view 1s not independent evi-
dence sufficient to support a finding.

-2
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Subdivision (a) provides the standard for determining whether the
trier of fact should view evidence outside the courtroom. The court has
digscretion whether to order a view. In making the determination, the
court should weigh the need for the view against such considerations as
whether the view would necessitate undue consumption of time or create a
danger of misleading the trier of fact because of changed conditions,
The nature of evidence which may be wiewed ocutside the courtroom has
been expanded to include objects, demonstrations, and experiments.
Former Section 610 provided only for a "view of the property which is
the subject of litigation, or of the place in which any material fact
cccurred,.” The courts have held, however, that they have inherent
authority to order a view of other forms of evidence. See, e.g., Newman
v. Los Angeles Transit Lines, 120 Cal. App.2d 685, 262 P.2d 95 (1953)
{operation of streetcar door).

Under former law, in a court-tried case, all the partles had to
consent to a view by the judge in order for the information there ob-
tained to be considered independent evidence. See Noble v. Kertz & Sons
Feed & Fuel Co., supra. The requirement of consent by all the parties
has not been continued. It should be noted, further, that the court is
not required to follow the procedure of Section 651 where it is proper
to take judlcial notice of facts obtalnable at a view. See Evid. Code
§§ 450-460 {procedure where judicial notice is to be taken).

Subdivision (b) makes clear that the wview by the trler of fact is a
session of court, essentially the same as a session inside the court-
room. Hence, subdivision (b) requires the presence of the judge, jury
{(1f any), and any necessary court officials, iIncluding the court re~
porter (if proceedings inside the courtroom are being recorded}. It is
anticipated that ordinarily the jury will go to and return from the view
in a body under the charge of an officer. However, this I8 a matter
left to the court's discretion, and the court way direct that the jury
be permitted to assemble at the view and leave separately. The third
sentence of subdivision (b) makes clear that the judge has discretion to
permit the testimony of witnesses and examination of witnesses by coun-
sel while the court is in session outside the courtroom. See also Evid.
Code § 765 (court comtrol over interrogation). Thus, where apprepriate,
the court should provide the parties with the opportunity to examine
wiltnesses (direct and cross—examinatlon) at the view and to note crucial
aspects of the view for the record. Yet there may be occasions whers it
will be inconvenlent or unnecessary to permit testimony outside the
courtroom. Former Section 610 allowed only the perscn appointed by the
court to speak to the jurors and made no provision for the presence of
witnesses or counsel for the parties. The decisions concerning a view
by the judge adwenish, however, that counsel for the parties should be
present. See Noble v. Kertz & Sons Feed & Fuel Co., supra. The power
of the judge to control the proceedings remains intact while the court
is in session outside the courtroom. See Code Civ. Proc. § 128 (general
authority of court to coantrol proceedings). Hence, for example, the
court may appoint a person to show the premises to the trier of fact and
may allow or refuse to allow the jurors to question witnesses at the
view (see Lvid. Code § 765). As to when 1in a court~tried case the
observation of the judge at the view must be made a part of the record,
see Sectlon 632 of the Code of Civil Procedure.

-23.
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Cad's prowwsed chanpes 1o the Kecgpmrendation Relating Lo View by rier of
Fact in Ciwvil Case,

AGENDA 29.9 - JURY VIFWS
(Gen. Jitg. ~2/12-14774;

ACTION TAKEN: Hecomend approval of LRC proposal to repeal CCP €10,
amend CCP 632 i€ the words "in whole or in part" are substituted for
Yprimarily' in the {irst linme of the added parvagraph (1 dissent)
recomuend approval of new CCP 651 1f subdivision (b) thereof is
amended in tue following respects: 1) the first sentence to read
"On such ceecasion, the jury, if eny, shall be conducted in a body,
under the charpge of an officer, to the place, preperty, abiect, denmon-
stration or experiment to be viewed.,” (L dissent) and 2) the thirvd
gentence to read "At the view, the court may permit examination of
witnesses." 1t is also recomnended that the Commission include in

its comment a statement to the effect that the language of the third
sentence is not intended to prohibit attormeys from speaking. (One
dissent)

DISCUSSION: As to the LRC proposed améndment to CCP 632, it was the

general feeling that the first sentence of the added paragraph created
ambiguity (see North Minutes 11/7/74)}. However, a motion was adopted
approving the proposed smendwent if the first sentence of the paragraph
to be added is changed te read as set forth above, As to proposed

new section 651, general approval was expressed. However, certain
language of subdivision (b) of 651 is believed to be unnecessary or
redundant. Specifically, as to the first sentence of subdivision (b),
it was the consensus that in court trials there is no need for the
judge and court personnel to travel in a bedy, but that in jury trials,
jurors should be required to proceed together to the view under the
supervision of a court officer. A wmotion then carried to recommend

" approval of LRC proposed new section 651 if the first sentence of

subdivigion (b) is amended as set forth above (1 dissent). The member
in dissent balieves that allowing jurors to proceed to the scene other
than in a supervised body will create no more copportunity for undue
influence or improper discussion of the case than already exists.

With regard to the third sentence of subdivision (b} of 651, it was
agreed that approval of the LRC proposal should also be conditioned

on amendment of said sentence, as set forth above, since in large

part it appears to be redundant or unnecessary, e.g., testimony would
encompass "'explanations of the view", and presumably counsel would
examine the witnesses. While there was no dissent as to this change,
there was some concern that the sentence might be read to prohibit
counsel from speaking othet than as witnesses, and it was agreed to
recommend that the Commission state in its offlcial explanatory comment
that no restriction on the right of counsel to speak as they ordinarily
would during trial is intended.
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Bill portion of Racommendation Relating to View by Trler of Fact in Civil Case

{ showing changes proposed by Committes on Administration of Justice)

Toe Commission's recommendation would be effectuated by enactaent

of thie following measure:

An act te amend Sectlon 432 of, to add Article 1.5 (commeucing with Sec-

= r————— o ———

tion 610 of, the Code of Civil Frocedure, relating to views by

triers of fact.

The people of the State of California do enact as follows:

Section t. Section 610 of the Code of Civil Procedure i repealed.
6348+ Wheny in the opinion of the Goure; 4 te proper for the
jury eo have a view of the preperty which is the subjeer of litiga-
téon; or of the place in which any materéel fact occurred; 4t may
order them te be conductedy 4n & bodyy under the charge of an officer;
eQ the pieeey whieh shaii be shewn te then by seme persen appeinted
by the Geure for that purpeser Whiie the jury ave thuo absenty ne
peroon; other than the persen o0 appeinted; shald aspeak to tham an

any Ssubjeet conneeted with the eteiadr

Comment. See the Comment to Section 651,
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Ser, 2. Scection R32 of the Code of Clvil Procedure ls amended o
readg:

632. 1. Iu asuperior courts and municlpal courts, upon the trial of
a4 question of fact by the court, written findings of fact amd concluslons
of law shall oot be required, except as herein provided.

In superior courts, upon soch tri&l, the court shall announce its
intended decision. Within the time aéter such announcement peruitted by
rules of the Judicial Council, any party appearing at the trial may
request findings. Unless findings are requested, the court shall not be
required to make written findinge and conclusions.

In wunicipal courts, findings and conclusions shall be deemed
waived unless expressly requested by one or more of the parties at the
time of the triai; provided, that the court shall not be reguired to
maeke any written findings and conclusions in any cawe in which the
amount of the demand, exclusive of interest and costs, or the value of
the property in controversy, does not exceed one thousand dollars ($1,000).

In any such trial i{n the superior or municipal court, findinge and
ﬁoncluaions mgy be vaived by comeent in writing filed with the clerk or
judge, or by oral consent in open éourt. entersd in the minutes, and
shall be deemad waived by a party by fallure to appear at the trial.

Where findings are requirad, they shall fairly disclose the court's

determination of all iasues of fact in the case. . “M;“; ! y;f
¥y whp g -E:I-_I"I_\:L Eﬂ.l"‘

e—
e AL A i sl L

Where findings are required and a finding is supported [primeriiy by

CAT

# | evidence obtained at a view as provided in Section 651, the court shall 7

“80 state in ite findings and shall aldo state its observations at the

view supporting such findings. The statements required by this pﬂraggﬂE

are not required to be stated in the findings where the court includes

such statements In its announcewment of intended decision.

——
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1he procedure [or requesting, preparing, and filigp wrirten [ind-
inps and conclusions and the written judgment of the court shall be in
accordance with rules adopred by the Judielal Council. .Judgmeat shall
be entered as provided ino Secticn_ﬁ&é.

2. 1la justice courts, upon grial by the court, no written findlngs
af tact and conclusions shall be required in any cease, aad judgment

shall be entered gs provided in Section 664,

Comment. Section 632 is amended to require the court to state in
its announcement of intended decisfon or in its findings, if any are
requested, which findings are hased primarily on evidapce obtained at &
view pursuant to Sectiom 651. In addition, the court wmust state fts
obasgrvationa at the view which suppor: the indicated findingse. This
provision changea the rule as stated in CGates v, McKipnon, i8 Cal.2d

179, 114 P.2d 576 (i941), that an appellsate court must assume that the
evidence acquired at a view by the trial judge le sufficient to sustain
the findings. See also South Sants Cisze Valley Water Coms. Dist. w.
Johnson, 23} Cal. App. 388, &1 Cal. Hptr. 846 (1964); Stegner v. Bahr &
Ledoyen, Inc., 126 Cal. App.2d 220, 272 P.2d 106 (1954); Orchard v.
Cecil F. White Ranches, Inc., 97 Cal. App.2d 35, 217 P.2d 143 (1950);
Estste of Sullivah, 86 Cal. App.2d 890, 195 P.2d B94 (i948); Chatterton
v. Boone, 8} Cal. App.2d 343, 183 P.2d ?jg Eigjz);r Ef §E§~coutt does
not state that a finding is priescily sapportediyy evidence obtained at
a view and aleo state the ohaervations supporting the finding, such &

finding will not be sustalped by tha appellate court in the absence of

gutficient evidence fn the record.
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Sev. 3. artilele oo (commencing wite Section 651) ks added to

thapter 1 oof 1itle 8§ uf Part 2 of tie Sode of Civil Frocedurye, to read.

Article 1.5. View by Trier of ract

751, {a) On its own wocion or on the motlon of a party, where the
court finds that such_a view would be proper and would aid the trier of
Fact In 1ts determination of the case, the ccurt may order a view of any
of the following:

(1) The property which is the subject of litigation.

(2} The place where any relevant event occurred.

(3) Auny objéct, demonstration, or experiment, a view of which is
relevant and admissible in evidence in the case and which cannot with
reasonable convenience be viewed in the courtroom.

(b) On such occasion, (khe_satire-coursy—ineiudiag] the ffudyer) ury,

if any,

@ under H\t; thargc “of an officar
eeoi[?n a body/to the place, property, objéct, demonsttation, or experie

ment to be viewed. The court shall be in session throughout the view

and while going to and returning from the view. At the view, the court

may permit (enplenstions—of—the—view-or—other—testinony-+f-—vitnesees—and
may-permit exauination of @hﬂﬂtmsaesw The proceedings at

the view shall besrecordad to the same extent as the proceedings in the

courtroom.

Conusent . Seétion 65! provides a proceduyre whereby the trier of
faatw~whether judge or jury--may leave the coutrtroom to recefve evi-
dence. Former Section 610 provided only for a view by a jury. Views by
a judpe were poverned by case law. See, e.p., Cates v, !icKignon, 18
Cal.2d 179, 114 P.2d 576 (1941); ,loble v. kertz & Sons Feed & Fuel Co.,
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7ECal. App.2d 153, los .24 257 (1945). ihere a view 1s ordered or
vonductud in violation of thiis section, the view 13 not independent
vvidence sufficient to support a finding.

Subdivisleon {a} provides the standard for determining whether the
trier of fact should view evidence outside the courtroom. The court has
discretion whether to order a view. In waking the determination, the
court should weigh the need for the view apainst such considerations as
whether the view would necessitate undug consuwption of time or create a
danger of misleadinp the trier of fact because of changed condltlions.
The nature of evidence which may be viewed outside the courtroom has
been expanded to include objects, demonstrations, and experisents.
Former Scction 610 provided only for a "view of the property which 1s
the subject of litigati 1 or of the place 1“::2}sgﬂEq?‘£Bterial fact

TAe ol Ko gro;
occurred.” mﬁmmrent authority to
order a8 view of other forms of evidence. See, e.p., Wewman v. lLos

Angeles Transit Lines, 120 Cal. App.2d 685, 262 ¥.2d 95 (1953)(operation

of streetcar door).

Under former law, in a court~tried case, all the parties had to
consent to a view by the judge in order for the information there ob-
tained to be considered independent evidence. 5See Noble v. Kertz & Sons
Feed 5 Fuel Co., supra. The requirement of cousent by all the parties
has not been continued. Of course, the judge is not required to follow
the procedure of Section 651 where it 1is proper to take judicial notice
of facts obtainable at a view. See Evid. Code §§ 450-460 (procedure
where judicial notice is to be taken).

Subdivision (b) makes clear that the view by the trier of fact is a

session of court, eseentlally the same as a session inside the court-

room. Hence, subdivision (b) requirea the presence of the judge, jury
{1f any), and any necessary court officials, including the court reporter
{1f proceedings inside the courtroom are being recorded). The third
sentence of subdivigsion (b) makes clear that the judge has discretion to
limit the testimony of witnesses and examination by counsel whille the
court is in session outside the courtroom. See also Evid: Code § 765
fcourt control over interrogation}. Thuas, where appropriate, the court
should provide the parties with the opportunity to JJY examine wit-

nesses {direct and cross-examination) at the view and to note crucial

-11-
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agpects ofb the view for tine record. Yeb there may be occasions where it
will be inconvenfent or uanecessdry to do so ouiside the courttroowm,
Former Section 610 allowed only tue porson appointed by the court to
speak to the jurors and wmade no provision for the presence of witnesses
or counsel for the pavties. The dscisions concaening ¢ view by the

judye admonisn, however, thar counsel for the parties should be present.

S5¢e soble v, Kertz A Sors Feed & Fuel Co., supra, The power of cthe
judge te control the proceedinps remains intact while the court is in
sesgion outside the courtroowm. See Code Civ. Prec. § 128 {general
authority of court to control proceedings). lience, for example, the
court may appoint a person tn”shaw the premiges to the trier of fact aand
may allow or refuse to allow tie jurors te question witnesses at the
view .(gsee Evid. Code § 765)}. As to when in a court-tried case the
observation of the judge at the view must be made a part of the record,
see Sectlon 632 of the Code of Civil Procedure.
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STUDY 63.40 - ASSEMBLY BILL 73 (GOOD CAUSE LXCEPTION
TO THE PHYSICIAN-PATIEJT PRIVILEGE)

The Commission considered a report from the Executive Secretary
concerning Assembly Bill 73 which was introduced to effectuate the
Commission's recommendation relating to the good cause exception to the
physician~patient privilege. The Executive Secretary reported that the
State Bar supported the bill in substance but had suggested scome lan-
guage changes. He also reported that the Assembly Judlciary Committee
had heard the bill and some members of the Committee had expressed the
view that the bill created too broad an exception to the physician-
patient privilege. The Committee has suggested to Asgsemblyman IIcAlister
that he consider amendments to the blll teo narrow the proposed exception.

After discussion, the Coumission revised Section 99% of the Evi-
dence Code to read as follows:

There is ne privilege under this article as to 2 communication

relevant to an issue concerning the condition ¢ of the patient in a

proceeding to recover damages on account of the conduct of the

patient whieh comotitutes a evime if pood cause for disclosure of
the communication is shown .

Changes in existing Section 999 are shown by strikeout and under-
score. The Commission adopted the substance of the followling Comment to

revised Section 999:

Comment, Section 999 is amended to provide an exception to
the physician~patient privilege where good cause 1s shown for the
disclosure of a relevant communication concerning the condition of
a patient in a praceeding to recover damages on account of the con-
duct of the patient. Section 999 permits the disclosure of com-
munications between patlent and physician (see Section 992 broadly
defining communication) where a need for such evidence is shown
while at the same time protecting from disclosure the commyaica-
tions of persons whose conduct is not iunvelved in the action for
damages.

Section 999 permits disclosure not only 1in a case where the
patient 18 a party to the action but also in a case where a party's
ligbility is based oun the conduct of the patient. An example of
the latter situation is a personal injury action brought against an
employer based on the negligent conduct of hils employee who was
killed in the accident. On the other hand, the section does nat
affect the privilege of nonparty patients in malpractice actions.
See, e.g., Marcus v. Superior Court, 18 Cal. App.3d 22, 95 Cal.

ok
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Rptr. 545 (1971). However, even in such malpractice actions, it
sometlmes may be possible to provide the necessary information
without violating the privilege. See Rudnick v. Superior Court, 11
Cal.3d 924, 933 n,.13, 523 P.2d 643, 650-651 n.13, 114 Cal. Rptr.
603, 610-611 n.13 (1974).

The requirement that good cause be shown for the disclosure
permits the court to protect the defendant against a "fishing ex-
pedition"” into his medical records. Compare Evid. Code § 996
(patient-litigant exception}. It should be noted that the excep-
tion provided by Section 999, like the other exceptions in this
article, does not apply to the psychotheraplst-patient privilepge.
That privilege is a separate and distinct privilege, and the excep-
tions to that privilege are much more narrowly drawn. See Evid.
Code §§ 1010-1028.

Formerly, Section 999 provided an exception only in a proceed-
ing to recover damages arising out of the criminal conduct of the
patient, This "eriminal conduct" exception has been eliminated as
unneceasary in view of the “good cause” exception now provided by
Section 999. Moreover, the "criminal conduct" exception was burden-
some, difficult to administer, and 111 designed to achieve the
purpose of making needed evidence available. See Recommendation
Relating to Evidence Code Section 999-—-The "Criminal Conduct”
Exception to the Physician~Patient Privilege, 11 Cal. L. Revision
Comn'n Reports 1147 (1973).

-25
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STUDY 63.50 - ADMISSIBILITY OF CCUPIES OF BUSINESS RECORDS

The Commission considered Memorandum 75-2, the attached tentative recom-
mendation, the commente of the Conmittee on Administration of Justice of the
State Bar (attached to these Mirnutes as Exhibit I}, and a letter and memo-
randum from Michael E. Barber, Supervising Deputy Distrlct Attorney, County
of Sacramento, California, distributed at the meeting (attached to these
Minutes as Exhibit II}. The following actions were taken:

{1} The staff was directed to draft proposed amendments to Penasl Code
Section. 270 et seq. (criminal liability for support) and Civil Code Section
2hl et seqg. (civil 1liability for support) which would allow admission into
evidence of coples of buslness records with regard to earnings of a party upon
the affidavit of the custodian of records. This would provide a special hear-
say exception in support matters similar to the provision for waiver of the
privilege against disclosure of commnications between husband and wife (Penal
Code § 270e and Civil Code § 250).

{2} Pursuant to the recommendation of the State Bar, the staff was
directed to:

(a) Add the words "or other hearing" after the word "trial" in several
places in the proposed statute.

(b) Provide for service of copies of the records of all parties rather
than merely "adverse partles" and allow all parties the cpportunity to file
an affidavit requiring the testimony of the custodlan to satisfy the require-
ments of Evidence Code Section 1271.

{3) The staff was directed to draft a provision which would permit the
court on ex parte motion in a case in which there are numerous parties or

voluminous records to authorize the deposit of records with the clerk for

2B
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examination by the parties rather than sending copies to all parties. The
statute was to be amended to provide for notice of such court actlion In lieu
of service of the copies of the records under Section 1562.5(c). The Comment
is to be amended to state that deposit would be made with the clerk only upon
speclal order and where sending coples would be burdenscme because multiple
parties or volumlnous records are involved.

(4) The staff was directed to study the time requirements for sending
copies of records and to determine whether the sﬁétute should provide for an
ex parte order shortening time where good cause is shown.

(5) The Commission considered the guestion of whether the affidavit of
the custodian of records should either be filed with the court or served on
the offering party. Decision of the guestion of the affidavit was deferred

pending decision of other revisions of the statute.

-27-
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AGENDA 29.11 - ADMISSIBILITY OF BUSINESS RECORDS
(General Meeting 1Z2/13-147743

ACTION TAKEN: Recommend approval of LRC proposal to amend Evid. C.
T561 and 1562 and add new Evid. C. 712 to exempt cupies of business
records from the hearsay rule if proposed Evid. C. 712 is amended
as follows: 1) insert the words "or cother hearing" after the word

"trial" at the two places it appears in subd. (¢); 2) strike the word

"adverse" from the second line of subd. (¢); 3) substitute the phrase
""No party has etc." for the phrase '"The adverse party has not etc."
in the first line of subd. (d) of 712, (No dissent.)

DISCUSSION: This LRC proposal to provide a hearsay rule exemption

for copies of business records which meet the vequirements for ex-
éemption from the best evidence rule, on condition of prior notice

and transmittal of copies to 'each-adverse party', arises out of the
erroneous belief of some practitioners that compliance with the present
requirements of the best evidence rule (especially Evid. C. 1561(a)(3))
also operates to satisfy the hearsay rule requirements under Evid. C.
1271, South on 11/4/74 recommended approval of the LRC proposal on
condition proposed 712 be amended by inserting "or other hearing"

after the word "trial" at the two places the latter appears in subd. (c)
of 712. 1In discussion, it was agreed that the South amendments were
appropriate and that the LRC proposal should be approved as so amended,
if further amended as set forth above to eiiminate problems of deter-
mining which parties are "adverse'.

-------------------- 4-------------;--------d--------a-_---------------
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COUNTY OF SACRAMENTO

DISTRICT ATTORNEY omﬁzr"im?nlv
1901 - 18T ‘f'ﬂc‘::"muu o “c’c:r':: mu.m

January 15, 1975

John H, DeMoully, Executive Secretary
Californis Law Revision Commission
Stanford School of Law

Stanford, California 94305

Re: Evidence Code Section 1560
Dear Mr. DeMoully

I have carefully reviewed your letter of,Jénuary 8, 1975, in
reference to amending Section 1560 of the Evidence Code,
Enﬁlosed is a memorandum from a member of my staff on this
subject.

As things now stand, it will be impossible for us to have a
staff member at your hearing on the 1l6th.' However, I think we
can live with your proposal in re Section 1562.5 of the Evidence
Code provided we are permitted to have a pre~trial hearinﬁnalong
the lines of 1538.5 PC. Ms. Raffeto develops that point

detail in her memorandum, o

There are two problems with the proposal as it now stands. The
first concerns the time limitations any pre-trial hearing must
take into consideration in reference to the Penal Code require-
ment that felony cases must be brought to trial within sixty
days after the filing of information and a misdemeanor within
thirty days 1f in custody and 45 days if not.. Ms, Raffeto
develog: this point in her memorandum. Secondly, we believe
that the financial penalties may well be'meaningiess in terms
of harassing demands for the production of out-of-state wit-
nesses. This 1s because in criminal cases at least, travel
will be quite often publicly subsidized and, therefore, will
incur no personal loss should a financial penalty be existent
at the time of trial. o

In view of the fact that there 1s no pre-trial hearing, defense
counsel may very well complete production of the witnesses in
each case simplz to protect himself from a latter charge of
malpractice bz is client. Because of this, a pre-trial hearing
thagiwill be binding on the trial court is the solution to this
procblem, S S T T |
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Mr. John H., DeMoully

I might add one other observation; it 1s still our position that
1560 Evidence Code, as written, does create an exception to the
hearsay rule. The first paragraph of Section 3 of Ms, Raffeto's
memorandum develops this point fully. The fact that at least
one other state, Texas, has taken this position without any
substantial appellate change tends to reinforce this opinion,

We would prefer to continue to leave the burden of production of
the keepers of the records with the defense without exception.

One final point; in criminal cases we have found that the courts
have required us to produce a completely new set of documents
under 1560 Evidence Code at the time of trial notwithstanding

the fact that coples of these same documents have been previously
admitted at the pre~trial hearing. Incbrgoratiﬂn of a provision
in Section 1560 Evidence Code et seq, will be most helpful,

Very truly yours |

Michael E. Barber '
Supervising Deputy District Attorney

MEB:s¢

Enclosure
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MEMORANDUM o
OFFICE OF DISTRICT ATTORNEY "
SACRAMENTO COUNTY
: DweJanyary b, 1975
S T o T S PR -;:— sz ““:"E”!"'!g“‘-e— _.._' o N TR £,

Ts .

1.

2,

“Michael B. Barber e e ,

. ®m 3 farcl Raffetto

. Shiei  propossd Revision of Business Records Statuts

"POSSIBILITY OF A COMMON-LAW PRE-~TRIAL MOTION AND ORDER ON
ADMISSIBILITY OF BUSINESS RECORDS ON ArFIDAVI?

Pre~trial motionas on the sdmisaibility of evidence can be
made in both criminal and civil actions, Said;-Ta%atagai vs
Superior Court (1967) 233 C.A.2d 257; Wit ornie
Procea 2nd Bd, pp 2695-96. The only statutorr au%ﬁority
ve or the motion at this peint ip the Judge's general
disoretionary power tc admit or exclude evidence under
Evidence Code Section 352;: the few criminal cases I reed all
dealt with the suppression rather than the admlssion of evidence,
" Ron Tochterman said he made a successful pre-trial motion on
admission of evidence in an Aranda situation three of four years
ago; the defendants were Roy Thornton and e Cardwell or Caldwell.
I'11 try to track down Ron's Points and Authorities if you think

1t is worthwhile ~ we could use such a motion, for example,
until the present law is changed or clﬁririad.

The big problem with such e pre~trial motion is that it is mot
binding on the trial court in either criminal or civil actions.

Seidi, supra; Peopls v. Beasley (1967) 250 C.A.2d 71, 77:
Witkin, supra; CCP Section IEBIE)
SECTION 1533 5 AS A HODEL

P.C. Section 1538.5(d) provides that once a 1538.5 motion i
granted, the evidence involved is not admissible at trial or

any other hearing unless the people take further action under

P.C. Secticns 1238, 1466, or the other Sections of 1538.5,

Sectians 1238 and lh degl with appeal from deciasions of auperior
and inferior courts. Sections 1538.5(i), {3j), and (o) deal with
situations in which defendent or the people can obtain an
edditional hearing arter the praliminary hsnring or after a
speciel 1538, _procsdure for appeal ia pat
for writ yrnﬁxbi&ian. In almo!
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3,

question of admissibility is settled and binding by the time of
trial. One exception is provided in Section 1538.5(j): if the
motion i3 granted at a special hearing =snd the People subgequently
come up with additional evidence on the motion, they have the

right to try to show the trial zourt that thern was good cause for
the fallure to present the new svidence at the hearing, and that the

pricr ruling thus should not be bindlng on the trial court,

Agsuming that the COmmission won't accept our first two alternativea,.
our intérpretation of Ssctiona 1560 et seq, or a law modeled on

the Texes statute -~ we could prozose a reworded version of the

Commission's proposed Section 1562.5 with an added paragraph
providing that after the adverse party files his written demand,
the court rule on the admissibility ¢f the records ‘based on the -
affidavits Piled by both parties and thet the ruling be binding at
trial, The problem I see here 1z one of time - if we filed our
notige 20 days before irisl, the adverse party could bs required
to..£ile. his notice within five dayg, and the judge to rule within
five days after that, which would still give us ten days to get a
witness subposnaed if the judge ruled agasinst us. However, we might

. well want to have time to respond to the defendantts affidavit if

we contest his contentions; a hearing could be a possibility at
this point, and time becomes a real prablem. One possible solution
is a different .time schedule for civil and ocriminsl cases, perhaps
a 30-10-10 schedule with a provision for a hearing in e¢ivil bases
and a more abbreviated 20-5-5 schedule with no hearing ih criminal
cases., I don't have time to work out all the remifications now and
suggast that we point the tims problem out to the Commission at :
this time and tell them we're working on & proposal for a solution.

A posaibla rpdrarting of the propoaed'SEction 1562.5 is atteched.

RAFT OF POINTS WE WANT TO MAKE TO HE {COMMT SSTQN

As we have saild. barors, we disagree with your conclusion that the

preaant: Sections 15609tssq do not create an excapt:icn to the hearsay
rild, - Our interpretation of Section 1560 is supported both- by case
law snd by the devalopment of and rationale behind,the buainesa
recordi sxception. See Pquie v, Blagg, 267 C.A 2d 598, and |

Hitkin,_California'Evidenca. Section 588, In sddition, the
procddure set out in Sections 1560et seq becomes meaningless if it

does not create e hearsay exception. It is”unnecessary 4if both

partiea atipulata to ths admissian of the e?idence, and worthlosa
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If you atill feel that Sections 1560e%t seq must be modified to create .
a valid heersay exneﬁtion, we would prefler to see a revision

(similar to the Texes statute) which would make it the responaibility

7 ! PUSTIA e goe T 'the recold il
‘he cbjected to. the- affidavit procadﬁra. The moving party's burden -

ahould be met hy hia production of & sworn afridavit rrum the
custodian stating thet the reguirements for the business reoorda
axoaption are satisfied, Raquiring the adverss party to assume tha
burden at thiu point will, we feel, be ths best wey to eliminate
frivolous objections by the adveras pgrty and assure that he will
object to the affidavit procsdurs only if hs has some sound basis

for questioning tha-accuraej or tfustwarthiﬁesa of the records.

If this idea 13 rejected, we would like to ses a provision added
to your proposed 890t1¢n-1562.5 to prﬁvidg that the court make a
ruling on the admissibility of the recards prior to trial which
would be binding on ﬁha trial court. The ruling could be baged on
the affidavits filed by both azides, allowing'timé for the moving
part&'to file a response to the advérss:party's objeetian,vor on a
hearing held after thsradvarss party r;les his written notice of
objection. The ruling will tell the parties exactly what the status
of the records will be at trial, nnd can be timed to allow the moving
party ample time to subpoena the cuatodian for trial if nscesaary.
A proposed draft of Section 1562.5 rs applisd to civil cases is
attached.
Along this line, we alsoc would like to see included a provision that
’ if businass recorda are. admitted into evidanca at a praliminarr'haarins
' in a eriminnl nﬁ%{ &g wiii &lso be a&miai‘gni*}*‘   :
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the defendant files a motion objecting to their admission prior
to trial. ,
In considering your proposadVSaction 1562.5, we rora$ea several
. problem aress. One wh&ch.pafticularly-ccncarnsus-is that while the
‘procedura cutlined 1s suitable for civil cases, 1t may be difficult to
'"“*“‘"carry cut withinh the tima limits g6t for hringing criminal derendants o
to trial. Penal Code Seetion 1382. statas that all. defendants in- felony
cases must be brought to trial within sixty (60) days after the
f1ling of the indictment or information. Misdemeanor defendants
must be brought to trial within tﬁirty\(}ﬂ) &aséjo# arraignmgnt if
they are in cuﬁtodx, and fortynrivb (4S) days if t&ar'are not, The
tima'limits_oﬁ misdémpanprs'partiéularly"oonﬁﬁrﬁ‘ us as most of _
our complieints for violation of Penal Code Bection_270, failure to
prévide child support, are misdemeanora, and’th;y require the
production of the defendant's aarningg or payroll raeords:to
sgtablish his ability to pgy support, :G;ven owr hbav: volume of
Sectian 270 cases and the amount of time required to investigate
and prepare asah-cgsa, we will not aywqjs be able to meet the time
framswork sot out in the proposed SQctiﬁn 1562.5. We fosl a separate. .
| time schedule and procedure will be necbsaary in eriminal actions, |
aﬁd are now working an:tha details of 2 separate proposal for a :

procedure in criminal actions.

_We ars alao concerned with the possibiiity qf frivolous abjectiona
and the apparent ease with which the adverse party may be able to
negate the proposed Section 1560 procedura by simply filing an

objeebion aﬁﬂ'”
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Farticularly in eriminel cases in which the Public Defender or
appointed counsel represent ths defendant, finenciel psnalties
will be meaning%sss a8 funds will simply be shifted from one county

-

involving private counsel, iéiﬁﬁs'ihﬁﬁéfﬁguaftsaﬁbﬁiona 18

‘entirely discretionary with the judgs, and he is given no oriteris

ror»doterminihg'what'"suﬁétaﬂt1§1_Jgstification" for objection is,:
In adﬁiti&n;—ﬁrivata-counséi ﬁny be motivated tb file objection in
all cases to protect themselves from pgssible malpfﬁctice actions,
As we maﬁtionad above, we fesl a better solution 1is -to shift to the
sdverse party the birden of subpoenaing. the custodian if he feels -
there 15 a besis for objecting to the admissibility of the records.

A

CR:itea o -

Attachments
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PROPOSED SECTION 1562,5 FOR CIVIL CASES

A. A copy of the buﬁinees records subpoenasd pursuant to subdivision
” (b) of Section 1560, and Section 1561 and Section 1562; is not made
inadmissible by the hearsey rule when offered to prove an act,
condition, or event recorded-if-the-follewing‘canditiene are mot:
1. The perty offering the copy of the bueinese recorde as evidence
777 establishes both: < T S .
(a) the affidavit accompanying- the copy of the records - - -
centeining the stetements required by subdivision (a)
of Seotion 1561, and ‘ _
(b} the subpoena duces tecum served upon the e@etoﬂian of
records or other qualified witness for the production
of the.cepj of feoerde, the subpoena not containing the
elause set forth in Section 1564, requiring eefsbnel
attendance of the custodian or other qualified witness
and the prpduetieﬁ of the original records,
epd gserves on each adverse per;y;'ﬁot lesa than thirty (30) dsys
prior to the date of the triasl a cepy of the business records to
be offersd in evidence and a notice that such eopz_ie a copy of
business records that have been subposnaed for trial in accordance
with the procedurs authorized pursuent to subdivision (b) of
Section 1560,‘ and Section 1561 and Secticn 1562 of the Evidence
Code, and will be introduced intc'evidence pursuant to
Section 1562.5 of the Evidence Code.i | |

2. The adverase perty,does not, within ten (10} deye after being
served with the notice referred to in subdivision (1), serve

on the party eeeking to 1nmmducethe record, both of the following:

() J writt&&;f;@f”
B éé) of Seatiorn . 12?7'
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admitted in evidence, and
(b) an affidavit of the édverse party stating that he has
good reason to beliavé that ths business record served
on him does not satisfy the requirement of subdivieion (d)

--gcise‘facts,ypon

~ which this belief is based,

ir the adverse- party files tha written damand and affidavit refarred“'

- to in subdivision (21 abova, tha party seeking the edmission of
‘the record in evidqnce_ahall,_?iﬁhin ten (10) daygwo( receipt of
such demand, file with the adverse party aﬁd the trial court his
response to adverse party's contantions. The court shall them rule
on the admissibility of the records undsr the procedure set forth
in Section 1562.5, and asuch ruling‘shall be binding on both parties
at trisl or any other hearing. ,Prior"to'hié ruling, the court may
in its disbrétiqn requést additional arridafits or'evidence, or may
require a hanriné on the édmissibility.or the records under
Section 1562,5. | o |
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STUDY 63.60 - ADMISSIBILITY OF "TUPLICATES® IN EVIDENCE

The Commission considered Memorandum 75-11 and the attached Exhibits.
The Commission directed the staff to prepare a study and tentative recom-
mehdation for presentation at a future meeting on the gquestion whether s
rule similar to Rule 1003 of the Proposed Federal Rules of Evidence {pro-
viding for admission into evidence of duplicate originals) should be

adopted in California.
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STUDY 72 - LIGQUIDATED DAMAGES

The Commission considered Memorandum 75-4 and the attached revised draft
of the Recommendation Relating to Ligquidated Damages, the First Supplement to
Memorandum 75-4, the written comments of Mr. Ronald Denitz (attached hereto},
and oral comments of Mr. Denitz, Mr. Brian Paddock of the Western Center on
Iaw and Proverty, and Professor William Warren. The Commission approved the
draft recommendation for printing subject to the changes indicated below and
sugegested editorial revisioms. Before the recommendation is sent to the
printer, a copy should be sent to the Commissioners for approval. The Commige
eion made the following decisions:

Introduction to recommendation. On page 2, the first paragraph should be

revised to state that a party may desire to specify damages in the contract in
order to avoid the uncertainty, ccst, and time consumption involved in proving
damages in a court action. The last two sentences of the paragraph should be
deleted. OQther changes will have to be made to conform the introduction to the
changes in the statute.

Consumer contracts (Bection 3319). The phrase,"the contract is for the

retail purchase by him of consumer goadé or consuper services," should be
added before the phrase "primarily for his personal, family, or household
purposes” in subdivision (b) of Section 3319 which shifts the burden to the
person seeking to enforce the liguldated damages provision upon a proper
showing. The original language was too broad since it would apparently
encompass all contracts for the sale of real property. The Comment to this

section should be revised to reflect this change.

Contracts for the sale of real property. A liquidated dameges provision

in a2 contract for the sale of a single family residential unit not exceeding
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the amount actually deposited by the buyer (in the form of cash or check,
including & postdated check) should be valid unless the buyer establishes
that it was unreasonable uhder the circumstances existing at the time the
contract was made. The Commission considered and rejected the following
proposals: provide that a liquidated damages provision is wvalid on contracts
for the sale of residential housing of & value of less that $40,000 or
$50,000 only where damages do not exceed 2 percent of the purchase price;
provide & similar 2 percent limit on lower cost housing, but allow enforce-
ment of liquidated damages provisions for amounts over 2 percent vhere the
seller shows such amount to be reasconsble in light of the circumstances
existing &t the time the contract was made; provide that liguidated damages
provisions in contracts for the sale of residential housing in the amount of
8 deposit actually made are automatically valid. The Cormission agreed that
the buyer of residential housing will expect that he will lose the deposit
actually made if he does not go through with the deal, but that the buyer
should have the opportunity to show that the amount actually deposited is
unregasonable in light of the clrcumstances exlsting at the time the contract
was made.

APPROUVED

Date

Chairman-

BExecutive Secretary
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10980 WILSHIRE BOULEVARD, LOS ANGELESL, CALIFORNIA 20024

B-| CONTAACTOR'S LIGENBE NG, 170736

_Janua:yha,-1975?

John H, DeMoully, Esq.
Executive Secretary .
California Law Reviéion CONMlSSion .
School of Law -

Stanford University

Stanford, California 94305

Re: Commigsion Recommendatiou congggning_;iguidated Damages

Pear John:

, With regard to Memorandum ?5 4 ana First Supplement to
(; Memorandum 75-4, I have carefully wei heﬂ the suggested revised
' Bection 3319 and 3320 against the hinderafices that might prevent
liquidated damages from being readily used as a means of minimiz~ .
ing the burden on the courts. S

Although I recognize the practical aifficulties which might
‘hinder passage of a liquidated damages provision in the Legis~ -
lature, the placing of burden of proof on the seller in a
consumer contract matter (including purchases of residential
real property) would seem to deter rather than encourage the use
of 1iquidated damages clauses in contracts,

We all wish to protect a consumer who is in a substantially
inferior bargaining position, but it is often pessible that the
consumer is in an equal or greater batgaining position than the
seller in a consumer contract situatisn.  Then, too, a lessee of
real property {even cqmm.rcial) might sometimes argue. that the
lease was primarily Tor his "personal* purposes and thereby
attempt to shift the burden of proof to the type of lessor whom
the Commission might not wish to be burdened with task of proving
the reasonableness of the liquidated damages clause. :

cbnaequently, whsn I once again accept your hospitality at
the Januvary 17, 1975 meeting of the Commission, I will urge that
_ the Commission shift the burden of proof only when the party
(_ _ seeking to invalidate the provision establishes that he was in

+ .




( DY 72 ¥XHIBIT I Minites: ’
) : Jamuary 16, 17, and 18, 1975

(ﬁr/%wwmﬂzgnﬁﬁ é&fﬁmﬁﬁwn@mé%ﬁmfzaa
¥

- | -2 C
John H, DeMoully,- Esq. . : ' . January 9, 1875

a substantially inferior bargaining position at the time the
contract was made. To aid the Commissioners, enclosed as
Exhibit "A" hereto is a marked-up page 7 from Memarandum 75-4
showing the suggested modification,

1f the Commission desires to retain the concept that the
burden of proof ghould beé upon the seller in ‘contracts for the
‘purchase of consumer goods Or consumer. services, ‘then it would
seem best to say so specifically rathetr than using the phrase
“personal, family or household purpaseb" out of tha definitive
context of the Unruh Act.

'3

Apart from the foregoing: suggestien, I commend the Staff
o on the clarity of the proposed sectionn as well ag the brevity
of draftsmanship., , .

—
I

with best personal regards, T am j
| (:ordially,

issistani.éenefa; Counsel

RPD/svh
encl.
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eivil Cbde § 3319 (added)

Sec. 4.  Section 3319 is added to the Civil Code, to read:
3319. (a) Fxecept as othervise proviﬂed by statute , 8 provipion in a*

contract liguidating the domages for breagh of the contract is valid unless

the party seeking to invalidate the prov{%ion establishes that it was un-

reascnable under the circumstances exisiing at the timz the contract was

r

made . _ ‘ _
{b} Where the partylseeﬁing to invelidate the frovision establishes
that hsrwas in a auhstﬁntially inferior.ﬁqrgéining pqsitiqn at the time
the contract'was.mndé aa—tha%—bheieantra@#ﬁiaupriQﬁvi£¥A£brwh19upersonal,
EamiIyﬁfur-habsahpiﬂ-pu@peseu,-thé‘proviéicn'is 1ﬁvélié uhless the party
secking to eﬁforéé the provision establighes that it was reasonable under

the circumstances-existing at the time tﬁe contract was made,

" Coment, Bection 3319 provides that a liguidated damages provision

in a controct is valid if it is reasonable and-plaées ike burden of préof

génarally pﬁ the person seeking to invalidate the provision. It thus re-

fleets & poliﬁy that favors the use of 1iquidat¢d damages provisions, re-

#ersing the restriétive poiicy-af_formerfSections 1670 and 1L67I. However,
| drmeponsumem-casssvand in cascs where théiphrties are in unequal bargaining
positions, Section 3319 shifts the burden of. proof to the party seeking to

n enforce the liquidated damages provision.

Section 3319 limits the circumsiances that mey be taken into account

in the dcterminat1nn of reasonableness to those in existence Yat the time

: or the maklne of the contract. Accordingly, the amuunt of damaggs gctually
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Civil Code § 3319 (added)

Sec. 4. Bection 3319 is added to the C;vil Cﬁde, to read:

3319. (a) Excspt as otherwise providad%by statute, a provision in a
contrect ligquidating the damages.for breach.df the contract is valid unless
the party seeking to invalidate tﬁe“pro"isioﬁ establishes that it wes un-
reasoneble under the cifcumstanceS“existing #t the time the contract was
made, | | |

(v) Where the party begkiné to invalidage the prbvision;establiahes

ror tne BEh TSR RS SR L L Pt ettt 1 e e
the contract was made or that the contract i.ﬂprmarny' for his personal, :
C family, or household purposes, the praviai_m is inval;d ,unlless the party
seeking to enforce thé provision establishes éthat it was reasonable under

the circumstances existing at the time the contract was made.

Comment . Section 3319 prov1des that ailiquiéatad dameges provision
in & contract is .vgli'd-if' it is mn_somlible_kn-d .i:i:a_c'es .t.'tle.:_!_.:urden of proof
gene;ally on the_persOnmseeking to.tﬁvalidat€ the pruvisioh; It thus re~
flects a poliéy that favors the nse of liquidated damages prévisions, re-
versing the restrictive policy of former 8ee€ions 1670 and 1671. However,
in consumer cases and in cases where the'pafﬁiés‘a:e ih unequal bargaining
pcsitions; Section 3319 shifts the burden oféprqof to the'pﬁrty geeking Lo
enforce the liquidated damages.provision. o

Section 3319 limits.the circenstances thet mey be taken. into account

(i_: in the determination of reasonablepess to those in existence "at the time

of ihe making of the contract." Accordingly, the amount of damages actually




