September 27, 1974

Time Place

October 10 - 7:00 p.m. - 10:00 p.m. . International Inn - gangar Room
October 11 - 9:00 a.m. « 5:00 p.m. Bayshore Freeway at Airport Blvd.
October 12 - 9:00 a.m. - 12:00 noon South San Francisco 94080

(415) 583-9600
FINAL AGENDA

for meeting of
CALIFORNIA IAW REVISION COMMISSIQON

San Francisco Cctober 10-12, 1974
1. Minutes of September 5-7, 197h, Meeting {eent 3/19/74)

2. Administrative Matters

3. Study 36.300 - Condemnation Iaw and Procedure

Review of Tentative Recommendation on Eminent Domain ILaw

Memorandum Th-45 {sent for September meeting){start on page 21)
First Supplement to Memorandum Ti-45 (sent for September meeting)
Second Supplement to Memorandum T4-U45S (sent for September meeting)
Memorandum 7i-46 (sent for September meeting)(start on page 35)
Memorandum 7h-58 Lsent 9/19/74)

Discovery
Memorandum T4-51 {to be sent)

Evidence

Memorandum T4-50 (sent for September meeting)
First Supplement to Memorandum 74-50 (to be sent)

gtate Condemnation and Special District Statutes

Memorandum T4-52 ( sent 9/19/7h)

Revisions Made as Result of Decisions at Previous Meatiggg

Memorandum Th-53 {enclosed)
Pirst Supplement to Memorandum 7%-53 {enclosed)

Background Materials to Be Brought to Meeting

Printed Tentative Recommendations Relating to Condemnation
Iaw and Procedure:
The Eminent Domain law
Conforming Changes in Speclal Pistrict Statutes
Condemnation Authority of State Agencies
Draft of Uniform Eminent Domein Act (to be sent)
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September 27, 197k

L., Study 63 - Evidence

63.30 - View by Trier of Fact in Civil Cases

Memorandum 74=55 {sent 2/19/74)

63.40 - Good Cause Exception to Physician-Patient Privilege

Memorandum 7456 (sent 9/15/7h)
Tentative Recommendation (attached to Memorandum)

5. Study 47 - Oral Modification of Written Contract
Memorandum Tu=57 {sent 2/19/74)

6. New Topics
Memorandum T4-54 (sent 9/20/74)

T. Statutes Held Unconstitutional or Impliedly Repealed

Memorandum 74-59 (to be sent)



MINUTES OF MEETING
of
CALIFORNIA IAW REVISION COMMISSION
OCTOBER 10 AND 11, 1974

San Francisco

A meeting of the California I[aw Revision Commlssion was held in
San Francisco on Qctober 10 and 11, 167h.
Present: Marc Sandstrom, Chairman

John K. MeIsurin, Vice Chairman

John J. Balluff (Thursday)

John D. Miller

Thomas E. Jtanton, Jr.

Howard R. Williems

Absent:  Robert 5. Stevena, Member of Senate

Alister McAlister, Member of Aasembly

Noble K. CGregory

George H. Marphy, ex officle

Messrs. John H. DeMoully, Nathaniel Sterling, Stan G. Ulrich, and

Mrs. Jo Anna Friedgnthal, members of the Commilssion'y staff, slsg were
present, Professor Arvo Van Alstyne, Commission counsultant on condemnation
law and procedure, was present on Thursday and Friday, Qctober 10 and 1ll.
Mr. Thomss M. Dankert, Commission consulteant en condemnstion law and proe
cedure, was present on Fridey, October ll. Prcfessor Stefan A, Riesenfeld,
Commission consultant on creditors’ remedies, was present on Fridmy,
October 1l1.

The following persons weres present as observers on days indicated:

Thursday and Friday, October 10 and 11

S. Robert Ambrose, County Counsel, Los Angeles

Gavin P. Craig, Dept. of Water Resources, Sacramento

Norval Falrman, Dept. of Transportation, San Francisco

Wiliilam C. George, County Counsel, San Diego

Thomas FP. Gilfoy, Scuthern California Edison Co., los Angeles

Jameg H. Pearson, City Attorney, ILos Angeles

Anthony J. Ruffolo, Dept. of Transportation, Los Angeles

Roger D. Welsman, City Attorney, Dept. of Water and Power, Los Angeles
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Minutes
October 10 and 11, 1974

ADMINISTRATIVE MATTERS

Minutes of September 5-7, 1974, Meeting

The Mimutes of the September 5-7, 1974, Meeting, were approved as

submitted.

legislative Program

The Executive Secretary reported that the Governor signed AB 2948
{prejudgment attachment), this bill being chaptered as Chapter 1516 of

the Statutes of 197k.

New gggica

The Commission considered Memorandum 74-54 and spproved the following
ag topics that the Commission will request authority te study from the
1975 session:
(1) Limitation of Possibllities of Reverter and Powers of Termination.
(2) Transfer of Qut-of-State Trusts to California.
{3) Discovery in Civil Cases.
(4) Offers of Compromise.

{5} Class actions.

Statutes Held Unconstitutional or Impliedly Repealed

The Commission considered Memorandum Tie59 and the attached draft of
the portion of the Annual Report relating to statutes held unconstitutidnal
or impliedly repealed. The draft was approved for printing after 1t had
been revised to delete the reference to In re Bye, this case not being one
that held a statute unconstitutional or impliedly repealed. Also, the
staff should check to see whether the Supreme Court is reconsidering

Gordon v, Justice Court.
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Minutes
October 10 and 11, 1974

Printing of Pamphlet in Cooperation With Contimuing BEducation of Bar

The Executive Secretary reported that the Continning Education of the
Bar has indlcated that it is willing to pay the estimated cost ($5,450) of
publishing & pamphlet containing the prejudgment attachment statute, claim
and delivery statute, and civil arrest section. The pamphlet would be
used by Continuing Educaticn of the Bar for its program to acquaint lawyers
with the new statutes and a generous supply of copies of the pamphlet would
be provided free to the law Revision Commission for use in its study of
creditors' remedlies. The Eﬁecutive Secretary reported that the amount to
be paid by the Continuing Education of the Baf is the cost estimated by the
printer for publishing the pamphlet; but, in the event the cost exceeds the
estimate (considered unlikely), the Commission would have to pay the excess.
The Commission approved the publication of the pamphlet. It was considered
highly desirable that lawyers be given informetion concerning the new laws
80 that the transition from the o0ld law to the new law would be as smooth
as possible. Also, it was the Commission's belief that the pamphlet with
the new laws and official Comments would be useful in the Commission's work

on the creditors' remedies study.
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October 10 and 11, 1974

STUDY 36.300 ~ CONDEMNATIUN LAW AND PROCEDURE

The Commission continued its review of the tentative eminent domain
recommendations, considering Memorandum T4-45 and the First and Second
Supplements thereto, Memorandum Th-46, Memorandum 74-58, Memorandum Th-52,
and Memorandum T4=53 and the First Supplement thereto.

The Commission approved the recommendation to print subject to changes
made at the meeting and subject to such additional editorial and technical
changes as the staff deems necessary. The Commission determined to defer
conslderation of discovery matters, other than those already proposed in the
tentative recommendation, until some future time. The Commission also
determined to make only necessary conforming changes in the Evidence Code
and to defer consideration of substantive evidence matters until some future
time.

The Commission made the following changes in the tentative recommenda-

tion:

§ 1230.065. Operative date

The Commission adopted the following operative date provision for

the Eminent Domain ILaw:



HMirmtees
Ootober 10 and 11, 197h

§ 1230.065. Operative date

1230.065. (&) This title becomes sperative July 1, 1977,

{b) Subject to subdivisivns (¢} ard {d), in the case of aun
epinent dowiln procesding comuenced prier to the operative date,
this title upon the opeiatlve date applids to the proceeding to the
fullest extent practicable wirth respect to issuzs cn which a judg-
ment has not been entered or wileh are retried pursuvant to an order
of the trial or appellatz court.

(c) Chapters 3. 4, and 3 of this title do not apply to an
eminent domain proceeding commenced prior to the operative date,

(d) If, on the operative date, an appeal, motion to modify or
vacate the verdict or judgment, or wmotion for new trisl is pending,
the law in effect immediately prior to the operative date goverus
the determination of the appeal or motiom.

Commnent. Subdivislion (a) of Sectlon 1230.065 delays the
operative date of this tirle until July 1, 1977, to alleow suffi-
clent time for state and local officials, lawyers, and the publie
to become familiar with the new law,

Subdivision (b) adopts the policy that this title is to apply
to the fullest extent practicable to pending proceedings. 1In most
proceedings, except perhaps those in trial or awaiting imminent
trizl, the immediate application of this title would not obstruct
the parties or court in proceeding to judgment. Immediate applica-
ticn, moreover, would prevent Inconslatencies of result as between
proceedings commenced just prior to the operative da.e and those
commenced shortly thereafter., The phrase ‘to the fullest extent
practicable” 1s intended to give the court ample discretionary
power to adapt the application of the title to the circumstances of
individual cases, thereby reducing the possibility that lmmediate
application of these provision to pending litigation might in
special cases cffoct an injustice.

Subdivision {c} excludes from application to pending pro-
ceedings provisiocus dealing with the ripht to take, precondemmation
actlvities, and pleadings.

Subdivision {d) provides, in the interest of fairness, that
any decision on a posttrial moticn or appeal pending on the opera-
tive date should be based upon the law that was in effect when the
action was tried. It would be unfair to hold litigants to a d4if-
ferent rule of law in the determination of claimed error than the
law which governed at the rime the clalmed error was committed. If
the motion or appeal results In a new trial, however, this title
would povern the further procesdings in the action under subdi-
viston (b}.

~ 5



Minutes
Cetober 10 and 11, 19Th

§ 1230.07C. Effect of ersctment of title on prior proceeding

The Commisszion revised this pection to read:

§ 1290.07C. Effect o7 enactrent of title on prior proceeding

1220070, No juwignment rendered prior to the operative date
of this title in a procoeding to enforce the right of eminent do-
main {8 &ffected by the enaciment of this tiltle and the repeal of

e

Tormer Title 7 of this »nare.

Comaent. Section 1230.070 is cew. It makes clear that the
repeal of the former emlnent dowain title of this code and the
enactment of new provisions of the Ewninent Dowain Law in no way
affect the validity of judgments rendered prior thereto,

& 1240.410. Condemnation of remnants

The Commleeion revised the digcussion of excess condemnation in

the preliminery part of the recommendation to read as follows:

Acquisiticen of physical and fipanclal remnsnts. The acquisition
of part of & larger parcel of property for public use will on occasion
leave the rempminder in such size, shape, or condition as to be of
little market value. The elimination of such remnants may be of sub-
stantial btenefit to the community at large 2s well as to the owners of
such property. Generally epeaking, California's condemnors with any
substantial need therefor have been granted specific statutory ag&hori—
ty to condemn the excess for the purpose of remnant eliminastion.

Some of these statutes are 2o broadly drawn that they literally author-
ize exercise of the power of eminent domain to_acqguire remnants in
circumstances not constitutionslly permitted.”

S4. E.g., Code Civ. Proc. § 1266 (city and county highway authorities);

Sts. & Hwys. Code § 204.1 (Department of Transportation); Water

Code §§ 254 (Depertment of Water Resources), 43533 {water districts).
These statutes, however, vary from agency to agency, often with
iittie or no apparent reason for the difference.

55. See Feople v. Superior Court, 68 Cal.2d 206, k36 P.2d 342, 65
Cal. Rptr. 342 {1968).
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The Commission hes concluded that 2ll opunlic entities should bhe
grented the authcritg:ta condemn exvens property for the purpcse of
rempant eiimination, wkether the remnant be physical or finsncial.
Under exieting lawv, 8 public eatity may scquire 2 remalnder if the
acquisition would be Justified to avoid "excesslve" severance or
consequentizl damages to the remzinder. 0%  The Commission recommends
thet a more mesnineful test be used to determine vhether the remainder
may be tsker--that it be left i swch size, shape, or conditlion as to
be of llttle market value. Under this test, for exsmple, if the teking
of part of a larger parcel of property would ledve v remainder, regard-
less of size, in such a coniition thet 1t is lendlocked and no physical
golutlon will bhe practical, the iteking of the remalnder would be
authorized. 56b

Remaindere that are of littie market value should be subject to
sequisition by both voluntary mesns snd by condemnation but, to safe-
guard against the abuse of such authority, the property owner should
aiwaysg be able to contest whether the remainder will be "of little
merket value." The property owner should also be permitted to show
that the condemnor has available & reasonable and economically feasible
means to avoid leaving a remnant; if he Is successful in demonstrating
guch a "physicasl solution,” condemnation of the excess should not be
allowed.

56. lNongoverrmental condemnore have nc statutory suthority to ac-
guire excess property. No change in this regard is recommended.

56a. People v. Superior Court, 68 C:1.2d 206, h36 P.22 342, 65 Cal.
Rptr. 342 (1968}.

56b. This wes the eitustion in Psople v. Superlor Court, supra. Other
ingtances where the taking of the remailnder would be permitted
are where the remsinder (1) will %e reduced below the minimum
zoping limlts for bullding purpeses and 1t is not reasonably
probable that there will be a zoning change, (2} will be of sig-
nificant value to only one or few persons {such &8 adjoining land-
ownera}, or (3} will be landlocked and have primarily a speculative
value dependent upon access being provided when adjacent land is
developed and the time when the adjacent land will be developed’ is
& matter of speculation.

¢n the other hand, a ussble and generally salable remainder
could not Te taken even though its highest and best use has been
downgraded Ly 1ts severance or a serious coatroversy exists as to
its best use and value after severance. Likewise, the remainder
could not be teken (1) to avold the cost and inconvenience of
1itigating the iscue of damages, (2} to preclude the payment of
Asmeges, lncluding damsges subetantisl in smount in appropriste
cases, (3} to coerce the condennee to accept whatever price the
cordemtior offers for the property actually needed for the public
project; or {4} to afford the condewnor mn opportunity to "recoup”
damages or unrccognized bepefites by speoulating ss to the future
market for the property not actually devoted to the public
project.



Minutes
October 10 and 11, 1974

§8 1245.010-1245,070. Eniry for survey

The Commissicon approved a staff recommended revision of Sections
1245.010-1245.070 as set out in Memorandum T4-%8 with the following changes:
(1) The staff proposal to substitute "physical injury" for "actual
damage" to conform with the terminclogy used in the Uniform Code was not

approved.

(2) It was suggested that the phrase "with a few minor changes"
should not be used in the Comment to revised Section 124%5.020. The changes
should be noted in the Comment to the particular sections.

(3) Section 1245.040 should be revised to refer only to "increased

deposits.”

§ 1245.250. Effect of resolution

The Commission directed the staff to make any conforming changes in
the Eminent Domain Iaw necessitated by the enactment of AB 1575 (establish-
ing the Energy Resources Conservation and Development Commission and provid-
ing a conclusive presumption for the acquisition of development rights around
proposed generation sites).

The Commission also directed the staff to investigate the procedure
whereby the Public Utilities Commission certifies the necessity and location
for certain electric transmission lines with the view to affording the PUC
certificate a presumption in the Eminent Domain Iaw. The Commission will
review the staff's action on this matter when the report appears in printed

form.

§ 1245.260. Remedies if eminent domain proceeding not commenced within six

months from adoption of resclution

The Commission revised this section to read:

-8-
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Getober 10 and 11, 1974

§ 1245.260. Remedies if eminent dorain proceeding not commenced within
gix monthe from adoption of resclulilon

1245260, s} If @ public entiiy has sdopted 2 resolution of
necesgity but has not commenced an emipent domaln proceeding to acquire
the property within six monthe after ihe date of sdoption of the reso-
lution, the proverty cwner may, by an sctlion In irnverse condemnation,
do elither or both of the Tolicsringe:

{1} Reauire the public entivy to take the property end psy com=
pensatlon thereisr.

(2} Eecover dampeges From the public entity Tor any interference
with the psesession and use of the property resulting from sdoption of
the resolution.

(b} i clalw aeed be presented sgainst 5 publlc endtlty under Part 3
(commencing with Section 900} of Divisicn 3.6 of Title I of the Covern-
ment Code as s prerequisite to commencement or maintensnce of an action
under subdivision fa)}, but any such action shall be commenced withdn one
year and six months after the date the public entity adopted the resolu-
tion of necessity.

{c¢) A public entity may commence an emipent domaln proceeding or
rescind & resolution of necessity s 2 matter of right at any time be-
fore the property cwner commences an actlon under this section and,
upon such commencement or recission, the property owner msy not there-
after bring an action under this section.

(d) after a property owner has commenced An action under this
section, the public entity may repcind the resclution of necessity and
abandon the teking of the properiy only vnder the same circumatances
and subject to the came conditicons snd conseguences &8 sbandonment of
an eminent domain proceeding.

(e} Commencement of an action under ihis sectlon does net affect
any suthority s public entity may have to commence an eminent domain
proceeding, take possession of the property pursuant to Article 3 {com-
mencing with Section 1255.450) of Chopter &, or sbsndon the eminent
domain proceeding.

(f) In ileu of briaging an ecilon under subdivision fa) or if the limitations
period provided in subdivisior (b} has run, the property owner may obtain a
writ ot mandate to compel the public entity, within such time as the court
deems appropriate, to rescind the resolution of necessity or to commence an
eminent domain proceeding to acquire the property.

-
}
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Coment. Section 1245.260 contliuss the substance of former Sec-
tion 12E3.T but makes ¢ pumber of clarifying changes:

{1) Subdivision {a} of Section 124%5.260 makes clear that the
ovmer of the property mey bring an inverse condemnation action seeking
the various types of relief specified. In additiorn, subdivision (f)
vrovides for relicl by way of a writ of mandate as a0 alternative to
bringing an lnverse comiemnation zotion.  Farmer Section 12L3.1 wms
unclear as to the neture of the reliel that might be obtained in an
inverse condesnation action and did oot contein any provision relating
to relief by wey of 4 writ of wandaze.

{2} subdivision [h) elimirates the claims presentation reguirement
and specifies g statute of limiteticns thet is comparable to the time
within which a clel; would heve had to be presented to the public entity,
assuming that the ceuse of actlon scerued upon the explration of siz
monthks from the adopticn of the resoluticn of necesgsity. See Qovt. Code
§§ 901 {date of sccrual of cause of action), 911.2 {time for presents-
tion of cleims). Under former Section 1243.1, it wes not clesr whether
8 claim wes required to be presented to the publie entity.

It should be noted that the statute of limitations provided in
subdivigion (b) applies only to commencement of gn inverse condemnation
dction under subdivision (a). The provision for a writ of mandate in
subdivision {f) remeins operative despite the expiration of the limita-
tions period.

{3} Bubdivision {c¢} makes clear that the public entity can com-
menre an eminent domain proceeding or rescind the resolution of neces-
sity at any time prior fo the commencement of the action and thereby
avold liability under subdivision {a}. This provigion does not, how-
ever, affect the owner's right to bring an inverse condemnation action
baged on Article I, Section 1b, of the California Constitution. See
Klopping v. ity of Wnittier, & Cal.3d 39, 500 P.2d4 1345, 10k Cal. Rptr.
1 {1972). Former Secticn 1243.1 was silent on the consequences of com-
mencing a proceeding or rescluding the remolutlon.

(L) Subdivision (d) wakes clear thet the public entity mey rescind
the resolution and shandon the iaking after commencement of an sction
under this sectlon only under the circumsisnces and subject to the same
conditions and consequences as sbandonment of an eminent domain proceed-
ing. For the circumstances under which a plalntlff may abandon, see
Section 1268.510. For conditions and consequences of abundomment, see
also Sections 1268.610 und 1268.620. Former Section 1243.1 did not deal
with this matter.

B
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§ 1250.310. Contents of complaint

The following cross-reference should be made at the end of the second
paragraph of the Comment to this section:

See generally Section 1230.04C and Comment thereto (rules of
practice in eminent domain proceedings).

In addition, Article 4 (commencing with Section 1250.310) should be pre-
ceded by the following paragraph:

Comment. The rules of pleading provided in this article are
special rules peculiar to eminent domain proceedings. They supple-
ment the general rules of civil precedure governing pleadings and
replace only those general rules that may be inconsistent with them.
See generally Section 1230.040 and Comment thereto (rules of practice
in eminent domain proceedings).

§ 1250.325. Disclaimer

The Commission added the following section to the FEminent Domain law:

§ 1250.325. Disclaimer

1250.325. (8} A defendant may file'a disclaimer at any time, whether or
not he is in default, and the disclaimer supersedes an answer pre-

viously filed by the defendant. The disclaimer need not be in any
particular form. It shall contain a statement that the defendant
claims no interest in the property or in the compensation that may
be awarded. Notwithstanding Section 1250.330, the disclaimer shall
be signed by the defendant.

(b) Subject to subdivision {c), a defendant who has filed &
disclaimer has no right to participate in further proceedings or
to share in the compensation awarded.

{c) The court may implement the disclaimer by appropriate
orders, including where justified awarding costs and litigation
exXpenses.

Comment. Section 1250.325 provides a simplified method for a
defendant to disclaim sny interest in the property or compensation
awarded in the proceeding. The disclaimer may be an informal docu-
ment which merely states that the defendant claims no interest in
either the property or the award. A defendant wishing to make only
a partial disclaimer may do so by filing an answer describing only
the limited interest claimed by him. See Section 1250.320. A dis-
claimermay be filed "at any time," even after an answer has been
filed or after the defendant's right to respond has been terminated
by his default. The disclaimer supersedes any earlier respotise.

-11~
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The disclaimer, in effect, removes the defendant from the action
and may result in a dismissal as to him. The power to implement a
disclaimer, as provided in subdivision {c), is intended to assure
that the court has full authority to enter a dismissal, with award of
costs and litigation expenses where appropriate or to enter other
implementing orders calculated to facilitate use of the disclaimer
as an aid to settlement. Adequate flexibility in this regard may be
rarticulariy useful, for example, in disposing of cleims having
relatively slight wvalue.

§ 1250.350. Pleading objections to the right to take

The porticn of the recommendation commencing with Section 1250.350
and ending with Seciion 1250.370 should be made a separate article,

"Objections to Right to Take."

§ 1250.410. Settlement offers {new)

The Commission determined to include in the Eminent Domain law a pro-
vision_imposing costs and expenses for the failure of the plaintiff to
make a reasonable settlement offer, the provision to be based upen Cal.
Stats. 1974, Ch. 1469 (AB 3925), ettached as Exhibit V to Memorandum Th-53.
Commissioner Mclaurin was opposed to such a provision as a matter or policy.
As modified for inclusion in the Eminent Domain Iaw, the provision reads:

§ 1250.410. Settlement cffers

1250.410. (a)} At least 30 days prior to the date of trial,
the plaintiff shall file with the court and serve on the defendant
its final offer of compensation in the proceeding &and the defendant
shall file and serve on the plaintiff his final demand for compen-
saticn in the proceeding. BService shall be in the manner prescribed
by Chapter 5 {commencing with Section 1010} of Title 14 of Part 2.

(b} If the court, on motion of the defendant made within 30
days after entry of judgment, finds that the offer of the plaintiff
was unreasonable and that the demand of the defendant was reascnable
viewed in the light of the compensation awarded in the proceeding,
the costs sllowed pursuant to Section 1268.710 shall include the
defendant's litigation expenses. In determining the amount of such
litigation expenses, the court shall consider any written revised or
superseded offers and demands filled and served prier to or during
the trial.

-12-
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§ 1255.040. Deposit on notice of homeowner

This section wes revised to read:

§ 1255.0Lk0. Deposit on notice of homeowner

1255.040, {a) Where the piaintiff has nct made a deposit that
satiefles the requirements of this article for all the property to be
taken, and the property inciudes & dwelling contelning not more than
two residentisl units znd the dwelling or one of itz units is occupied
a8 his residence by a defendant, such defendant may serve notice on
the plaintiff requiring a deposit of the reasonably estimated compen=
sation that will be pwerded in the proceeding. The notlce shall specify
the date by which the defendant uesires the deposit to be made. Such
date shall not be earller than 30 days after the date of service of the
notice and may bz any later date.

(b} If the plaintiff deposits the reasonably estimeted compensa-
tion, determined or redetermined as provided in this article, on or
before the date specified by the defendant, the plaintiff may, upon ex
parte application to the court, obtein an order for possession that
authorizes the plaintiff to take possession of the property 30 days
after the date for the deposit specified by the defendant or such later
date as the plaintiff mey request.

{c) Notwithstanding Section 1268.310, if the deposit i{s not made
on or before the date specified by the defendant or such later date as
the* court specifies on motion &nd good cause shown by the plaintiff,
the compensation awarded in the proceeding to the defendant shall draw
legal interest from that date. The defendant is entitled to the full
amount of such interest without offset for rents or other income
recelved by him or the valuve of hils continued possession of the property.

(d) If the proceeding is abandoned by the plaintiff, the interest
under subdivislon (c¢) may be recovered as costs 1n the proceeding in
the manner provided for the recovery of litigstion expenses under Sec-
tion 1268.610. If, in the proceeding, the court or a jury verdict
eventually determinea the compensation that would have been awarded to
the . defendant, then such interest shall be computed on the amount of
such award. If no such determimmtion 1s ever made, then such interest
shall be computed on the amount of reasonsbly estimeted compensation

as determined by the court.

(e} The serving of a notice pursuant to this section constitutes
g waiver-by operation of law, conditloned upon subsequent deposit by
the plalntiff of the remsonatly estimated compensation, of sll claims
and defenses in faver of the defendant except his claim for greater

compensation.

(f) Notice of a deposit maede under this section shell be served
as provided by subdivision {a) of Section 1255.02C. The defendant
may withdraw the deposit as provided im Article 2 {cocmmencing with
Section 1255.210).
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{g) No notice may be served by a defendant under subdivision (a)
alfter entry of judgment unless the Jjudgment is reversed, vacated, or
set aside and no other judgment has been entered at the time the notice
is served.

§ 1255.245. Investment of deposit

The following seétion was added to the Eminent Domain Law:

§ 1255.245. Investment of deposit

1255.245. (a) Prior to entry of judgment, a defendant who has
an interest in the property for which a deposit has bheen made under
this chapter may, upon notice to the other parties to the proceeding,
move the court to have all of such deposit invested for the benefit
of the defendants.

(b} At the hearing of the motion, the court shall consider the
interests of the parties and the effect that investment would have
upon them. The court may, in its discretion, if it finds that the
interests of justice will be served, grant the motion subject to the
following terms and conditions and such additional terms and condi-
tions as are appropriate under the clrcumstances of the case:

(1) The investment of a deposit has the same consequences as
if the deposit has been withdrawn under this article.

{2} The investment shall be specified by the court and shall be
limited tc the Unilted States Govermment obligations or secure interest-
bearing accounts in an institution whose accounts are insured by an
agency of the federal government.

Comment. Section 1255.245 provides a method whereby a defendant
may have a prejudgment deposit invested for the benefit of all defend-
ants. For a comparable postjudgment provision, see Section 1268.150.
The primary use for this section is to supply an expeditious means for
the defendants to obtain interest on the deposit in cases where the
plaintiff has not taken possession or to obtain a higher rate of
interest than the legal rate in cases where the plaintiff has taken
poesession without the need for a hearing on the respective rights of
the parties.

Under subdivision {a), one defendant may require the whole deposit
invested. The return on the investment, however, is for the benefit of
all defendants and will be apportioned according to thelr interests as
finally determined in the eminent domain proceeding.

-15-
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Subdivision (b} mekes clesr thet the granting of & motion under
this section is in the discretion of the court. The court should deter-
mine whether any of the parties would be prejudiced by the withdrawal.
Pactors that mipght be taken Into consideratian inelude the resistance
of a defendant who is an cceoupant of the property because withdrewal
of the deposit will subject hiy to dlepossession under Section 1255.L460,
or the resigtance of a defendant who heg 2 bhone fide cbjection to the
right 4o take that would be waived by withdrawsl under Section 1255.260.

Under subdivizion {t), the court must teilor its order for withe
drawal and investment to it the circumstances of the particular rase.
Factors the court mlght take intc consideration in maling its order
inelude length of commitment of Lovegiment, e.g., in certificates of
depogit in anticipsticn of elither langthy or speedy conclugion of trial,
or provision for withdrawal by individual defendarnts from the lump-sum
investment wlhere necessary rfor relocstion, and the like. Likewlse, the
court mey impose the rilsk of loss on the defendant reguesting the
Investment in an appropriate case. .

Subdivieion (b){1) mukes clear that investment under this section
carrles with it the same consequences &8s # withdrawal of a pre-
judgmenﬁ'depcsit. Among these consequences are walver of defenies
(Section 1255.260}, subjection to possession (Sectilon 1255.460}), and
cegsation of interest (Section 1268.32(}}:

Under subdivieien {b){2}, the lump sum mey be invested in amounts
greater thean are Ingured by an agency of the federal government so
long es the institutionr in which it is invested does carry such insured
accounts and provided the ilnvestment made is actually secure.

§ 1255.410. Order for poesession prior to judgment

The Comzisslon edded the following material to this section:
(c} Where the plaintiff bas shown it urgent need for possession
of unoccupled property, the court may, notwithétanding Section 1255.450,

order possesalon of such property on such notlce as it deems appropriate
under the circumstancee of the case,

Comment. [Substitute following for last two paragraphs of Comment: ]

Subdivieion {b) 1s limited by the vequirement of & 30-day or 90-
day perlod Tollowing service of the order before poseession can by
physicelly assumed. See Section 1255.k50. Subdivision {c), however,
permlts possession of property that is unceeupled on lesser notice in
cases where the plaintiff is able to make an adequate showing of need.

It should be noted that, under both subdivieions (b} and {c), the

court mey suthorize poszession of 311, or any portion or interest, of
the property sought to be taken by eminent domain.
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§ 1258.280. Limitations upon calling witnesses and testimony of witnesses

The following sentence should be added to the first paragraph of the
Comment to Section 1258.2E0:

The sanction for failure to exchange valuation data applies to all
persons intended to be called as valuation witnesses, including

the owner of the property. See Sectlon 1258.250 and Comment there-
to {persons for whom statements of valuation data must be exchanged).

§ 1260.250. Compensation for appraisers, referees, commissichers, and
cthers

The Commission determined to delete this section from the Eminent
Domain Iaw, noting that the matter of compensation for services of referees

and the like is governed by genersl law.

§ 1263.010. Right to compensation

The third paragraph of the Comment to this section was revised to read:

Likewise, this chapter in no way limits compensation that may be
required by Article I, Section 1%, the "just compensation" clause of
the California Constitution. On the other hand, the "just compensa-
tion" clause does not limit the compensation reguired by this chapter.
This chapler is intended to provide rules of compensation for eminent
domain proceedings; the law of inverse condemnation is left for de-
termination by judicial development. See Section 1230.020 and Comment
thereto (law governing exercise of eminent domain power).

Commissioner Mclaurin was opposed to inclusion of the foregoing paragraph.

§ 1263.110. Date of valuation fixed by deposit

Subdivision (b) of Section 1263.110 was revised to read:

(b) Whether or not the plaintiff has taken possession of the
rroperty cor chtained an order for peossession, if the court determines
pursuant to Section 1255.030 that the probable amount of compensation
exceeds the amount previously deposited pursuant to Article 1 (com-
mencing with Section 1255.010) of Chapter 6 and the amount on deposit
is not increased accourdingly within the time allowed under Section
1255.030, no deposit shall be deemed to have been made for the purpose
of this section.

-17-
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§ 1263.1L0. New trial

This section was revised to read:

1263.140. If a new trial is ordered by the trial or appellate
court and the new trial is not commenced within one year after the
cormencement of the proceeding, the date of waluation is the date
of the commencement of the new trial unless, in the interest of
Jjustice, the court ordering the new trial orders a different date
of valuation.

The Comment should be adjusted accordingly. Commissioner Mcelaurin opposed

this revision.

§ 1263.150. Mistrial

This section was revised to read:

1263.150. If a mistrial is declsred and the retrial is not
commenced within one year after the commencement of the proceeding,
the date of valuation is the date of the commencement of the retrial
of the case unless, in the interest of justice, the court declaring
the mistrial orders a different date of valuation.

The Comment should be adjusted accordingly. Commissioner Mclaurin opposed

this revision.

§ 1263.220. Business equipment

The Commission determined to delete this section and to replace it with
the following provision:

§ 1263.20%. Improvement pertaining to the realty

1263.205. "Improvement pertaining to the realty" includes
any facility, machinery, or equipment that is installed for use
on the property taken or damaged and cannot be removed without
g substantial economic loss or without substantial damage to the
property on which it is situated, regardiess of the method of
installation.

The Comment to this section should indicate that, in determining whether

the property can be removed without a substantizl economic loss, the value of the
property in place as part of the realty should be compared with the value

of the property to be removed and sold.

Chairman Sandstrom and Commissioner Stanton opposed the foregoing revision.
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§ 1263.2%0. Harvesting and marketing of crops

The Commission revised this section to incorporate the following features
of the Uniform Eminent Domain Code: (1) the defendant may plant anmial crops
after service of summons unless the plaintiff cbtains an order precluding the
planting; (2) where the plaintiff obtains an order precluding planting, the
defendant should recover the loss of use value of his property; (3) where
no order is obtained but possession is taken at a time that prevents the
defendant from harvesting the crops, the defendant should recover the fair

market value of the crops.

§ 1263.270. Removal of improvements for storage in case of dispute

The Commission determined to delete Section 1263.270 and substitute for
it the following provision:

§ 1260.03%0. Determination of character of improvements where parties
are unable to agree

1260.030. (a} If there is a dispute between plaintiff and
defendant whether particular property is an improvement pertaining
to the realty, either party may, not later than 30 days prior to the
date sgpecified in an order for possession of the property, move the
court for a determination whether the property is an improvement
pertaining to the realty.

(b) A motion under this section shall be heard not sooner than
10 days and not later than 20 days after service of notice of the
motion. At the hearing, the court may consider any relevant evidence,
including a view of the premises and property, in making its determi-
nations.

Comment. Section 1260.030 is new; it is designed to enable the
parties to obtain a prompt reselution of disputes concerning the
character of improvements so that, when possession is transferred,
the parties will know their rights with respect to the property.

-19-
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§ 1263.270. Improvements located partially on part taken

The (ommission determined to include in the Eminent Dowain Iaw the

substance of the following section:

§ 1263.270. Improvements located partially on part taken

1263.270. Where an improvement pertaining to the reelty is
located in part upon property taken and in part upon property not
taken, the court may, on motion by either party and a determination
that justice s0 requires, direct the plaintiff to acquire the entire
improvement, including the part located on property not taken, to-
gether with an easement or other interest reasonably necessary for
use of the improvement or for its demclition, removal, or relocation.

§ 1263.410. Compensation for injury to the remainder

Subdivision {b)} of Section 1263.410 was revised to read:

(b) Compensation for injury to the remainder is the amount of
the damage to the remainder reduced by the amount of the benefit to
the remainder. If the amount of the benefit to the remainder eqguals
or exceeds the amount of the damage to the remainder, no compensation
shall be awarded under this article. If the amount of the benefit to
the remainder exceeds the amount of damage to the remainder, such
excess shall be deducted from the compensation provided in Section
1263.510, if any, but shall not be deducted from the compensation
required to be awarded for the property taken or from the other com-
pensation required by this chapter.

The following paragraph was added to the Comment to this section:

It should be noted that the term "larger parcel” is not defined
in the BEminent Domain Iaw, just as it was not defined in the former
eminent domain provisions of the Code of Civil Procedure. The legal
definition of the larger parcel is in the process of judicial develop-
ment. See, e.g., City of Los Angeles v. Wolfe, 6 Cal.3d 326, 491 P.24
813, 99 Cal. Rptr. 21 (1971){contiguity not essential). Leaving the
larger parcel definition uncodified permits continued judicial develop-
ment of the concept.

§ 1263.510. Ioss of goodwill

Section 1263.510 was revised to read:

-20=
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§ 1263.510. Loss of goodwill

1263.510. (a} The owner of a business conducted on the property
taken, or on the remainder if such property is part of a larger parcel,
shall be compensated for loss of goodwill only il the owner proves
that the loss (1) is caused by the taking of the property or the
injury to the remainder, {2) cannot reasonably be prevented by a relo-
cation of the business or by taking steps and adopting procedures that
a reasonably prudent person would take and adopt in preserving the
goodwill, (3) will not be included in payments under Section 7262 of
the Qovermnment Code, and (%) will not be duplicated in the compensation
awarded te the owner.

(b) Within the meaning of this section, "goodwill" consists of
the benefits that accrue to a business as 2 result of its location,
reputation for dependability, skill or quality, and any other circum-
stances resulting in probable retention of old or acguisition of new
patronage.

Cormissioner Mclaurin opposed placing the burden of proof of loss of
goodwill on the defendant.

§ 1263.620. Partislly completed improvements; performance of work to
protect public from injury

The scope of this section should be expanded to apply to protect par-
tially installed machinery or equipment from damage, detericration, or
vandalism, and the title of the section should be changed accordingly.

The section should alse be amended to make clear that the property
owner must give the condemnor notice of intent to make the improvement;
if notice is not given and there is no emergency, the improvement will not
be deemed reasonable; if notice 1s given and there is a dispute over the

reasconableness of the improvement, there is no burden of proof on the issue.

§ 1265.130. Termination of lease in partial taking

The last sentence of this section was deleted. The staff should con-
gider incorporating language in the Comment from the comparable comment in

the Uniform Eminent Domain Code.
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§ 1265.150. Remedies of parties not affected

The Comment to this section should contain a cross~reference o

Section 1260.220 {procedure where there are divided interests).

§ 1265.310. Unexercised options.

The Commission added the following sentence to the Comment to this
section:

Since the value of the fee owner's interest in the property is
diminished to the extent of the value of the optiocn holder's
interest, the award for the value of the property must be so
apportioned. See Section 1260.220 {procedure where there are
divided interests).

§ 1265.410. Contingent future interests

The Commission added the substance of the following sentence to the
Comment to this section:

Since the value of the fee owner's interest in the property is
diminished to the extent of the value of the contingent future
interest, the award for the value of the property must be s0
apportioned. See Section 1260.220 (procedure where there are
divided interests).

§ 1268.140. wWithdrawal of deposit

A sentence should be added to the Comment to this section to make
clear that this section is the only provision for withdrawal of a deposit
after judgment regardless whether the deposit was made before or after

Judgment.

§ 1268.160. Repayment of excess withdrawal

A sentence shoyld be added to the Comment to this section noting that,
in the case of a stey, interest will run on the amount of the judgment

during the stay.
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§ 1268.330. (ffsets against interest

The following sentences were added to subdivision {a) of thils section:

For the purpose of this section, the value of possession of the
property shall be presumed to be the legal rate of interest on
the compensation awarded. This presumption is one affecting
the burden of proof.

§ 1268.620. Damages caused by possession

This section should be amended to provide for damages where the defend-
ant has vacated the property in reascnable contemplation of its taking by
the plaintiff, and the damages should extend to all those that are s proximate
result of the abandonment regardless whether the condemnor takes possession
of the property. The section should also make clear if there is a dis-
missal as to particular property, only those damages which are attributable

to that property are recoverable.

§ 1268.720. (osts on appeal

The Commission determined to remove from the Judicial Council the dis-
cretion to deny the defendant's costs on appeal and to place such discretion
in the court. The statute should also make clear that the plaintiff does

not bhear the costs of an appeal between defendants.

§ 1273.010. Arbitration of amount of compensation authorized

The Commission determined to add to either the Comment or the text of
the statute & statement that two defendants can agree to arbitrate the

apportionment of the award.

Civil Code § 1001

The Commission made no change in its recommendation to repeal Civil

Code Sectiom 1001, but anthorized the staff to accept legislative committee
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decisions to provide for private condemnation by narrowly-drawvn provisions
designed to cure specific problems where the committees feel a need for

such provisions.

Fish & Came Code § 1348

The Commission determined not to recommend any substantive change in
existing Fish and Game Code Section 1348, authorizing condemnation by the
Department of Fish and Game on behalf of the Wildlife Conservation Board

in certain limited situations.

Los Angeles County Flood Control Act § 16-5/8

The Comment to this section should refer specifically to Code of Civil
Procedure Section 1240.350 (substitute condemnation to provide utility

serviece or access to public road).

Public Utilities Code § 613

The Commission determined that the statutes should make clear that
the power of eminent domain may be exercised for the underground storage

of natural gas.
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STUDY 47 - ORAL MODIFICATION OF WRITTEN CONTRACTS

The Commission considered Memorandum T4-57 and the attached Recom-

mendation Relating to Oral Modification of Written Contracts. The

recommendation was approved for printing subject to editorial changes.
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STUDY 63.30 - EVIDENCE (VIEW BY TRIER OF FACT IN CIVIL CASE)

The Commission considered Memorandum Th-55 gnd the attached Recom-

mendation Relating to View by Trier of Fact in Clvil Case. The recom-

mendation was approved for printing.

In preparing the recormendation to send to the printer, the staff
should consider the editorial revisions noted on coples of the recommen-
dation turned in by members of the Commission. The staff should check
footnote 7 on page ' to be sure that the cases cited support the state-

ment in the text.
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STUDY 63.40 - "GOOD CAUSE" EXCEFTIOF TO THE PHYSICIAN-PATIENT PRIVILEGE

The Commission considered Memorandum Ti-56 and the attached Recom-

mendation Relating to the "Good Cause” Exception to the Physician-Patient

Privilege.

The recomrendation was approved for printing after the revision sug-
gested on page 1 of Memorandum 74=-55 has been made and editorial revisions
are made. The revision suggested in Memorandum 74-56 is to insert a new
sentence {following the reference in the Comment on page 4 of the recom-
mendation to the Marcus case} to read: "However, even in such malpractice
actions, it sometimes may be possible to provide the necessary information

without violating the privilege. See Rudnick v. Superior Court, 11 Cal.3d

924, 933 n.l13, P.2d , n.13, ___ cal. Rptr. ___, _ n.13 (1974)."
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Claims statute. The staff was directed to prepare a tentative recom-

mendation proposing the elimination of the claims presentation requirements
in inverse condemnation actions. When prepared, the tentative recommenda-
tion should be presented for Commission consideration.

Planning of work on lnverse condemnation. The staff was requested to

contact Professor Van Alstyne and sclicit his views as to which areas of
inverse condemnation should be taken up by the Commission with a view to
preparing recommendations for legislation in various specific areas and

his suggestions as to the priorities to be given to the various areas.

APPROVED

Date’

Chairman

Executive Secretary
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