
June 17, 1974 

Time Place 

June 27 - 7:00 p.m. - 10:00 p.m. (Rm. 1232) 
June 28 - 9:00 a.m. - 5:00 p.m. (VIP room) 
June 29 - 9:00 a.m. - 1:00 p.m. (VIP room) 

International Hotel 
Los Angeles Airport 
6211 ~.i. Century Blvd. 
Los Angeles 90045 

FINAL AGENDA 

for meeting of 

CALIFORNIA LA1'; REVISION COMMISSION 

Los Angeles June 27-29, 1974 

1. Minutes of Moly 23-24, 1974, Meeting (sent 6/11/74) 

2. Administrative Moltters 

3. 1974 Legislative Program 

Oral Report 

4. Study 39.70 - Prejudgment Attachment 1 Special Order of Business 
) 

Memorandum 74-29 (sent 5/30/74») 7:05 p.m., June 27 

5. Study 77 - Nonprofit Corporations 

~l€morandum 74-33 (sent 6/13/74) 
Draft of Statute (distributed for and considered at last 

meeting) 
Additional provisions of draft statute (attached to 

Memora ndum 71+- 33) 
Memorandum 74-31 (distributed for and considered at last 

meeting--you may ,;ant to read chapter summaries for por­
tions of statute uot covered at last meeting) 

Source and Comparable Provisions (sent 6/11/74) 
Memorandum 74-28 (enclosed) 

6. Study 63 - Evidence Code 

Physician-Patient Privilege 

MemoranduJr. 74-34 (sent 5/30/74) 
Draft of Tentative Recommendation (attached to Memorandum) 

Business Records 

Me~orandum 74-35 (sent 6/6/74) 
Draft of Tentative Recommendation (attached to Memorandum) 



MINUrES OF MEETING 

of 

CALIFORNIA LAW REVISION COMMISSION 

JUNE 27, 28, AND 29, 1974 

Los Angeles 

A meeting of the California Law Revision Commission was held in Los 

Angeles on June 27, 28, and 29, 1974. 

Present: Marc Sandstrom, Chairman (Friday & Saturday) 
John N. McLaurin, Vice Chairman 
John J. Balluff 
John D. Miller 
Themas E. Stanton, Jr. (Thursday & Friday) 
Howard R. Williams 

Absent: Robert S. Stevens, Member of Senate 
Alister McAlister, Member of Assembly 
Noble K. Gregory 
George H. Murphy, ex officio 

Messrs. John H. DeMoully, Jack I. Horton, Stan G. Ulrich, and Rand 

McQuinn, members of the Commission's staff, also were present. Mr. G. 

Cervaise Davis III, Commission consultant on nonprofit corporations, was 

present on Friday and Saturday, June 28 and 29. 

The following persons were present as observers on the days indicated: 

Thursday, June 27 

David Howard Battin, Staff Attorney, State Bar, Los Angeles 
Lawrence H. Cassidy, President, California Association of Collectors, 

Sacramento 
Henry C. Hopkins, Attorney, Wilks & Hopkins, Santa Ana 
Lawrence R. Tapper, Attorney General's Office, Los Angeles 
Robert A. Wilks, Attorney, Wilks & Hopkins, Santa Ana 
Kenneth L. Wolf, Van Nuys 

Friday, June 28 

Kenneth L. Wolf, Van Nuys 

Saturday, June 29 

Yeoryios C. Apallas, Attorney General's Office, Los Angeles 
Lawrence R. Tapper, Attorney General's Office, Los Angeles 
Kenneth L. Wolf, Van Nuys 
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L·tlnutes 
J.me 27, 28, and 29. 1974 

ADilINISTRATIVE HATTERS 

Minutes of /.lay 23-24, 1974, lIeeting 

The 'Iinutes of the 11ay 23-24, 1974, Ueetinl:: were approved as sub-

mitted. 

1974 Legislative Program 

The Commission considered an o.ral report on the status of the 1974 

legislative program. 

Resear.ch COUIiultant--.Eminent Domain 

The .Commission authorized and directed the Executive Secretary to 

execute on behalf of the Commission a contract with Professor Arvo Van 

Alstyne in the amount of $2,000 (plus $500 for travel expenses) to pre-

pare a written report indicating the siBQificant differences between the 

Uniform Eminent Domain Code (as approved at the August 1974 meeting of 

the ,lational Conference of Commissioners on Uniform State Laws) and the 

California Law Revision Commission's tentative recommendation relating 

to the "Eminent Domain Law. ,. This report shall indicate matters treated 

differently in the two proposed laws and matters covered in the Uniform 

Eminent Domain Code that are not covered in the Law Revision Commis-

sion's draft and shall indicste suggested changes in the Law Revision 

Commission's draft. Professor Van Alstyne shall attend at least one day 

of the September and October 1974 Law Revision Commission meetings to 

present his report and other related matters and to assist and advise 

the Commission in connection with its study of eminent domain law. 
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Minutes 
June 27, 28, and 29, 1974 

STUDY 39.70 - PREJUDGMENT ATTACHMENT 

The Commission considered Memorandum 74-29 and the amendments proposed 

to be made to the latest amended version of the bill. The Commission directed 

the staff to have the bill amended as indicated below but to resist any further 

substantive changes when the bill is heard by the Senate Judiciary Committee 

in August. 

AMENDMENTS TO ASSEMBLY BILL NO. 2948 

AS AMENDED IN SENATE MAY 21, 1974 

AMENDMENT 1 

On page 12, line 5 of the printed bill as amended in Senate May 21, 1974, 

after "action", insert: 

against a defendant engaged in a trade, business, or profession 

AMENDMENT 2 

On page 12, strike out lines 10 to 12, inclusive, and insert: 

express or implied. 

(b) An attachment may not be issued if the claim is secured by any 

interest in real or 

AMENDMENT 3 

On page 12, line 28, strike out "( b)", and insert: 

(c) An attachment may not be issued where the claim is based on the sale 

or lease or a license to use property, the furnishing of services, or the loan 

of money and the property sold or leased, or licensed for use, the services 

furnished, or the money loaned was used primarily for personal, family, or 

household purposes. 
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Minutes 
June 27, 28, and 29, 1974 

AMENDMENT 4 

On page 16, line 33, after "exempt", insert: 

and the plaintiff does not file and serve a notice of opposition as provided 

in this subdivision 

AMENDMENT 5 

Cn page 21, line 20, after "exempt", insert: 

and the plaintiff does not file and serve a notice of opposition as provided 

in this section 

AMENDMENT 6 

~n page 23, strike out lines 22 and 23, and insert: 

would be concealed, substantially impaired in value, or otherwise made 

unavailable to levy if issuance of the 

AMENDMENT 7 

On page 38, line 25, strike out "shall be" and insert: 

is 

AMENDMENT 8 

On page 39, after line 21, insert: 

(f) The fee for filing and indexing each notice of attachment, notice 

of extension, or notice of release with the Department of Motor Vehicles is 

three dollars ($3). Upon the request of any person, the Department of Motor 

Vehicles shall issue its certificate showing whether there is on file, on the 

date and hour stated therein, any notice of attachment, naming a particular 

person, and if a notice is on file, giving the date and hour of filing of 
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Minutes 
June 27, 28, and 29, 1974 

each notice and the name of the plaintiff. The fee for the certificate issued 

by the department is hlo dollars ($2). Upon request, the department shall 

furnish a copy of any notice of attachment or notice affecting a notice of 

attachment for a fee of one dollar ($1) per page. 

AMENDMENT 9 

em page 40, line 37, strike OLlt "filed" and insert: 

recorded 

AMENDMENT 10 

On page 40, line 40, after the period, insert: 

Where, on the date of recording, the land on which the crops are growing or 

on which the timber is standing stands in the name of a third person, either 

alone or together with the defendant, the recorder shall index such attach-

ment when recorded in the names of both the defendant and such third person. 

AMENDMENT 11 

·'")n page 41, line 1, after the period, insert: 

The fee for filing and indexing each notice of attachment, notice of ex-

tension, or notice of release in the office of the Secretary of State is 

three dollars ($3). Upon the request of any person, the Secretary of 

State shall issue his certificate showing whether there is on file, on the 

date and hour stated therein, any notice of attachment, naming a particular 

person, and if a notice is on file, giving the date and hour of filing of 

each notice and the name of the plaintiff. The fee for the certificate 

issued by the Secretary of state is two dollars ($2). A combined certificate 

may be issued pursuant to Section 7203 of the Government Code. Upon request, 
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June 27, 28, and 29, 1974 

the Secretary of state shall furnish a copy of any notice of attachment or 

notice affecting a notice of attachment for a fee of one dollar ($1) per 

page. 

AMENDMENT 12 

On page 57, strike out line 17, and insert: 

authorized except that it is not a wrongful attachment if both of the follow-

ing are established: 

(1) The levy was not authorized solely because of the prohibition of 

subdivision (c) of Section 483.010. 

(2) The person who sold or leased, or licensed for use, the property, 

furnished the services, or loaned the money reasonably believed that it would 

not be used primarily for personal, family, or household purposes. 
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Ninutes 
June 27, 28, and 29, 19711 

STUDY 63 - EVIDENCE 

Evidence Code Section 999 

The Commission ~onsidered Memorandum 74-34 and the attached tentative 

recommendation relating to the "good cause" excepi.ion t.o the physician-

patient privilege and approved the tentative re~ommendation to be sent out 

for ccmment subject to suggested edhorial changes. 

Evidence Code Sections 1271 and 1561 

The Cammission considered Memorandum 74-35 and the attached tentative 

recommendation relating to admissibility of evidence of business records and 

approved the tentative reccmmendation to be sen' out for comment subject to 

suggested editorial changes. 
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Minutes 
June 27, 28, and 29, 1974 

STUDY 77 - NONPROFIT CORPORATIONS 

The Commission resumed its consideration of Memorandum 74-31 and the 

attached staff draft regarding nonprofit corporations. This review commenced 

,;ith page 100 of the staff draft; however, because Rand McQuinn, principal 

draftsman of the staff draft, ,JaS soon to leave the Camnission' s service and 

the Commission desired to get as much input from Mr. McQuinn as possible, 

the Commission determined that its order of the day would be to move quickly 

through the staff draft, indicating policy issues and problem areas which 

the staff should reconsider before submitting a new draft. The decisions of 

the Commission, therefore, were only preliminary determinations designed to 

help the staff in its revision of the initial draft. In connection with 

this revie;I, "ehe follOl,ing general matters ;lere discussed by the Commission: 

State Bar Committee to Be Created 

The Executive Secretary noted that a committee of the State Bar was to 

be formed to review the Commission's recommendation on nonprofit corporations. 

This committee will include attorneys familiar with the tax problems of 

nonprofic corporations and also some members who served on the State Bar 

committee charged with revising the General Corporation Law. Such a committee 

should help assure a workable nonprofit corporations law. 

Creation of Nonprofit Corporations Code to Be Abandoned 

The Executive Secretary noted that it is impractical to create a new 

code for nonprofit corporations and that the staff would renumber its revised 

draft to conform to the numbering of the Corporations Code sections which it 
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Minutes 
"une 27, 28, and 29, 1974 

,.ill replace (Corp. Code §§ 9000-10700). He advised the Commission that, 

in connection vlith the revised draft, it c,'wuld receive a memorandum outlining 

the disposition of all sectior:s 01' -~he initial draft. 

ReVised Draft to Be Conformed 1',There Appropriate to NeN General Corporation Law 

The Ccrr:mission decid~d 1~hat / at some later stage, if and when the nel"'-

proposed Ger:eral Corporation Lml is adopted, the staff's draft should be made 

to conform where appropriate to the ne\' language of the General Corporation 

Law. ,/here a provision has been borrmled from the General Corporation Law, 

it ShOllld conform to the new language of that la;) unless a persuasive reason 

can be presented for different language. 

Potential Need for Factual Stlldy of Nonprofit Corporations Discussed 

Ccmmissioner Thcmas E. stanton 'Nondered if there was not a need for a 

factual inquiry into the nature and forms of nonprofit corporations. He 

;)as concerned that the Corr~ission might be making policy decisions ;)ithollt 

adequate knmlledge regarding the variolls forms of nonprofit organizations 

which might desire to incorporate under the nonprofit corporation law. The 

Executive Secretary noted that the Secretary of State's office had been 

asked about this matter, and they stated that they do not keep their records 

so as to distinquish betweerc profit and nonprofit corporations. Mr. Davis, 

the Ccrnmission' s consultant on nonprofit corporations, stated that he knew 

of no available index of nonprofit corporations. I-!oreover, he felt that the 

present draft was flexible enollgh to accommodate any possible legitimate, 

nonprofit organization. The Com~issioD decided chat these problems could 

best be identified and a study undertaker: by the Legislature after the Com-

mission's recommendation is put into bill form. 

-9-



Mil2ut;es 
June 27, 28, and 29, 1974 

Comments by the Attorney General's Office 

La;,rence Tapper of the State Attorney General's Office--Charitable 

Trust Division--attended the Ccmmissioro's Saturday meeting and explained 

'he func·c.ion of his divisioL He sc,ated 'hat he "ould be happy to revie" 

in detail : he revised scaf:' draft and submit to the Commission the comments 

of his office. In parcicular, Mr. Tapper 1<ished to revie1< Sections 1102, 

1l06(b), 1l03,and 1512. He also stated that he 'laS in general agreement with 

the conclusions of MemorandulT. 74-23 (Po>ler of Attorney General in Nonprofit 

Corporation Area); he stated that his office "ould supplement the memorandum 

with additional cases "here necessary. Mr. Tapper also made the following 

comments concerning matt.ers discussed by the Ccnunission: 

A. Line bet.loJeen chari table and noncharitable corporations. From the 

point. of view of the Charitable Trust Division, there are very few nonprofit, 

noncharicable corporations. As soon as aro organization goes beyond service 

to its particular members--which must also be a fairly limited class--it 

becomes charitable in the eyes of his division and muse comply "it.h the 

regulations applicable to charitable trusts. A large organization with a 

vague purpose or purposes is a charity. Under this same line of reasoning, 

Mr. Tapper stated that a nonprofit clinic of doctors is viewed as a charity 

and comes within the jurisdiction of his office. 

B. Regulation of unrelated business activity. A charitable corporation 

which engages in the active pursuit of a business activity runs into the 

d·anger of opening its trust assets up to potential liability and thus violates 

the prudent investment standard of Ci'lil Code Section 2261. 

C. Transfer of trust assets upon dissolution. Present Section 9801 of 

the Corporations Code requires a corporation holding assets upon a charitable 
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June 27, 28, and 29, 1974 

trust to petition the court ~o appoint a successor trustee during dissolu-

tion of the corporation. Ir: practice, hotvelJer, the Charitable Trust Division 

perrr,its such a corporation to transfer its :rust property with the division's 

COlCsent before dissolution, thereby in most cases avoiding the necessity of 

an adversary coun procedure. If,r. Tapper believes this consent system works 

"",,11 and generally opposes any change. In 8lCy case, he feels the Attorney 

General should receive notice of a~y dissolution or merger of nonprofit 

corporations that hold assets upon a charitable trust. 

D. Expansion of supervisior. of Attorney General to all nonprofit corpora-

tions. Mr. Tapper sees no compelling reason to expand the Attorney General's 

pOlOers of supervisiolC beyond the present regulation of charitable trusts. 

Commission's Analysis of Staff Draft 

The Commission noted the follolOing problems and issues in the staff 

draft on nonprofit corporations (the general decisions of the Coremission are 

set forth prior to the list of those pertaining to specific sections or 

articles of the staff draft): 

Study needed of nonprofit corporations engaging in profitmakiog 

activity. The staff should carefully study the issue of whether there should 

be statutory limitations upon the profitmaking activities of nonprofit 

corporations. This question may be divided into two separate issues: 

(1) Should there be direct restrictions upon the purposes and activities of 

nonprofit corporations governed by Nonprofit Corporation LalO--General Pro-

'lisions (~±, require that business activity be subordinate or incidental 

to the corporation's 'lOnprofit purposes) and/or (2) should there be a require-

ment that all activity be related to the corporate purposes as stated in the 
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June 27, 28, and 29, 1974 

articles (i.e., require a university formed for educatioI2al purposes to amend 

its articles if it wishes to engage in a macaroni factory). 

In connection IOEh this study-, t.he staff should carefully isolate the 

dangers and problems "hich result if nonprofit corporations are permitted 

to engage i~ business IOithout regulation (e.g., possible unfair competition 

IOith business corporations or circumvention of shareholder protections in 

the General Corporation LalO). 

Moreover, the staff should develop the possible approaches which might 

be used to protect against the dangers of unregulated business activity. 

Several possible approaches "ere suggested: (1) place a functional limitation 

upon the permissible purposes of nonprofit corporations (~, only nonpecu­

niary purposes permitted) and require that all business activity must be 

incidental to those purposes (in this regard, the staff should research 

the meaning of incidental as used in Section 9200 of the Corporations Code 

and in the tax la,,) or (2) regUlate only the distribution of profits. Such 

regulation must also consider the problem of distribution of accumulated 

profits upon dissolution (i.e., problem of collapsible corporatiDn). 

Need savings clause. A savings clause 'Jalidating bylaws adopted prior 

to the operative date of the '1e,·, Nonprofit Corporation LalO--General Provi-

sions--should be drafted. 

Only existing members mal' bring actions. The Nonprofit Corporation 

La1O--General Pro'lisions--sho111d require a member to be a memb€r at the time 

of the transaction about IOhich he is ccmplaining before he may initiate or 

join in any action permitted by this lalO. A person should not be permitted 

to purchase a membership for the purpose of bringing a lalO suit. 
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Effect on cooperatives. The }ionprofi t Corporation La,,--General Pro-

visions--shot;ld expressly provide that it does not apply to cooperatives 

unless their governing statute expressly so provides. 

Derivative Actions by Members (Sections 775-779 of Staff Draft) 

In connectior. "ith its re·/ie", of Article 3 of Chapter 3 of the staff 

draft (Members' Derivative Actions), ~he Commission made the follO\<ing 

preliminary decisions: 

(1) 'Ilith appropriate limi ta t ions, the Nonprofit Corporation Law ShOllld 

contain a members' derivative action remedy. Prior to this decision, the 

Commission discussed the suggestion inade by Robert Sullivan of the firm of 

Pillsbury, Madison, and Sutro that the entire article be deleted. Mr. Sullivan 

stated that the article represents an overly sophisticated solution to prob-

lems "hich do not exist for economic reasons in the context of nonprofit 

corporations. Moreover, the fear ;ras expressed by several Commissioners 

that a statutory derivati're suit procedure unnecessarily encourages li ti-

gation. Balanced against these arguments is the fact that present la" 

provides that nonprofic corporations are gO-ferned by the Corporations Code 

derivative suit provisions (see Corp. Code §§ 9002 and 834). Also other 

modern statutes governing nonprofit corporations provide such a remedy 

(8 .g., Nel< York Not-for-Profit Corporation La" § 623). Given the broad 

range of nonprofit corporations "hich may incorporace under the new 

Nonprofit Corporation La,,--General Provisions--the Commission decided that 

some statucory remedy should be a'lailable to redress ultra vires action by 

the board "hen such action damages the corporation rather than particular 

members. 
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l,'iinutes 
June 27, 23, and 29, 1974 

(2) The staff is to undertake a more detailed background study of this 

area. The Corrmission deterrrdned that it lacked sufficient information to 

make a final decision regardir.g the proper limitations on derivative actions. 

I" particular, the staff should study the common law gloss on the existing 

Corporations Code provision (Section 334) to discover: 

(a) The scope of the derivative action. Does it cover actions brought 

to enforce a corporate right against third parties as well as actions to 

enforce the duties of officers and directors? 

(b) The conditions ,'hich must be satisfied before the action may be 

brought. What demand for action must be made by the plaintiffs upon the 

directors of the corporation? 

(c) What defenses are available to defendants in the action. If 

derivative actions may be brought against third parties, can they assert 

successfully that the lack of corporate action is within the discretion 

of the board or does the business judgment rule of Findley v. Garrett, 

109 Cal. App.2d 166, 240 P.2d 421 (1952), apply only when directors or 

officers are defendants in the derivative action? 

After studying these matters, the staff should then revie;) its draft 

on derivative actions, adding more detail to the statute or the Comment 

where appropriate. Moreover, the Comrr.ission outlined a number of possible 

problems "Uh the present staff draft ,'hich should be carefully considered. 

These are as follows: 

(1) The requirement that 50 mem-oers or 10 percent of the membership 

join in such an action might deter meritorious claims. Furthermore, as 

drafted, does this requirement preclude class actions? How is the plaintiff's 

suit to be managed; for example, "hat happens if scme but not. all of the 
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plaintiffs wish to settle or drop out of the suit? It ,laS noted in regard 

to the latter two problems that the Corporations Code contains numerous 

provisions requiring a certain number of shares (or members) to join before 

various actions may be brought (e.g., Section 811 (action for removal of 

director for cause)), and there apparently have not been any "management of 

the suit" or class action problems in these areas. 1~~a!1Y of these numerical 

percentage pro'!isions are cor,t inved in the re"! General Corporation Lavl--

Exposure Draft circulated oy the Corr~ittee on Corporations. 

(2) The staff draft should contain a provision requiring complaining 

members to exhaust all available internal corporate remedies before com-

mencing a derivative action4 In this regard, a model for such a provision 

might be fOUled in the la;1 governing labor union disputes. 

(3) The staff draft should also continue the preser:t contemporaneous 

member requirement of the Corporations Code (i.e., complaining member must 

have been a member at the time of the transaction about ',hich he is 

complaining). 

(4) The Commission decided that under no circumstances should plaintiffs' 

attorneys be made liable if the actio!': terminates in favor of the defendant 

or defendants. 

§ 801. Board of directors; title of the board and member of board 

Mr. Davis stated that he "ould provide the staff >lith an alternative 

proposal for a t"lo-~ier board of directors at a later date. 

§ 802. Number of directors 

After extensive discussion of possibly requiring only one director if 

the nonprofit corporation has only one melCber, the Commission decided that 

-15-



Minutes 
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subdivisior. (a) should be amended to reai: "The number of directors consti-

tuting the entire board shall not be less than three." 

Subdivision (c) should be amended to eliminace any statutory limitation, 

except subdi'lision (a), OIl the pararr.eters of an indefinite board of directors~ 

§ 803. Changing number of directors 

Subdivision (c) should be revised to read: "No change in the number of 

directors made by the board shall shorten the term of an incumbent director." 

[Underlined I<crds added. J 

§ 804. Qualification of directors 

The requirement that directors be members of the nonprofit corporation 

should be deleted, and the section should be re'lised to read: 

'Ibe articles or bylal'ls may prescribe the qualifications for directors. 
Unless the articles or bylaOis provide other"ise, a director need not 
be a resident of this state. 

§ 805. Term of dire ctors 

Subdivision (a) should be an;er.ded to delete the Ilords "other than those 

named in the articles." The Comment to this section and to Section 501 

should note that, unless another term is specified in the articles or a 

byla',' adopted by the members, first direccors serve the same one-year term 

as regular directors. The CcmlLent to this section should also note that 

directors may be removed at any time by majority vote pursuant to Sect ion 808. 

The Commission affirmed the staff recorr~endation chat the board not be 

permitted to amend the bylaHs to alter the terr, of office of any director. 

§ 806. Election of directors 

The time limit in subdi'lision (b) should be changed to se'len days so as 

to conform !'lith the requirements of notice of a member's meeting (Section 754). 
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§ 807. Vacancies 

The language in subdivision (b) shoulCi be revised so that it is parallel 

to that in subdivision (a). The ',iord "disabled" should be substituted for 

the .\~Tord 1f ilJ.compe tent.. 1f 

The last sentence in subdivision (b) should be deleted to make this 

section conform to Section 804. 

§ 808. Removal of directors 

read: 

For clarity, the third sentence of subdivision (al Should be revised to 

If members are entitled to vote cumulati .. ely for the board, the entire 
board may be removed by majority vote; hmlever, unless the entire board 
is removed, an individual director shall not be removed if there are 
sufficienc votes cast against the resolution for his removal which, if 
cumulatively voted at a regular election of directors, would be sufficient 
to elect one or more directors. 

An additional sentence should be added to subdivision (a) which makes 

clsar that the person or group selecting a director (as in the case of class 

voting) must also consent to his removal. 

The Commission rejected the idea of permitting the nonprofit corporation 

to restrict in its articles or byla"s the pO;ler of a majority of the members 

t.o remove directors. It also considered and rejected putting a time limit 

on the power to remove directors (~, disgruntled members would have to 

,mit a certain specified amount of time after the last election before 

directors could be removed). Ho,,'ever, a ne',/ subdivision should be drafted 

permitting the nonprofit corporation to adopt in its articles or byla"s some 

other manner of removing directors. 

The Commission has strong misgivings concerning subdivision (b), but it 

deferred judgment on this matter. 
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JUDe 27, 28, aDd 29, 1974 

§ 809. Meetings of board; call 

The officers permi tted :00 call a meeting should be re'riewed in light of 

:he decision in Sectior: 319 to require thac a nonprofit corporation possess 

at least two officers. 

§ 812. Place oT meetings 

Subdivisioo (b) should be re·:ieNed in light of the r>e"1 General Corpora-

tior> La,,, telephonic meeting provisioll. 

§ 813. Quorum of board 

Subdivision (b) should be deleted as conforming change. The section 

should be revised to make clear that ',Iithdra'''al of directors after a quorum 

has been present does not invalidate further action by the board. 

§ 814. Effect of ma,jori ty vote of quorum at board meeting; conference 
telephone 

Subdivision (b), providing for meetings by conference telephone, should 

address the following problems; 

(1) Board members participating should be identified and given an 

opportunity to participate ir> debate. 

(2) The meeting must be recorded or othen.;ise memorialized. 

(3) Participatir>g directors should know that they are engaging in a 

meeting of the beard. The COF.~ission noted that a telephonic meeting creates 

a situation which is ire. betl<een a regular meeting and the procedure of obtaining 

written consent to act I<ithout a meeting and, therefore, results in difficult 

policy questions "hich must be carefully considered. 
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§ 815.5. Provisional director 

Subdivision (a) should be re'lised to state t.hat: "Any director or 50 

members or at leas:.. 10 percent of the memberstip, y.Thichever llumber is smaller, 

may bring an action to appoint a provisional director." 

Subdivision (b) should be revised to make clear that the court must find 

that both paragraphs (1) and (2) are satisfied before it appoints a provisional 

director. 

§ 816. Action by board "ithout meet ing 

The last sentence should be revised to make clear the effect of the 

presumption (i.e., does it affect the burden of proof or just the burden of 

production) . 

§ 817. Duty to act ir> good faith ;rith ordinary skill 

The relationship bet"een this section and Section 1103 (standard of 

care for trust property) should be clarified. 

Subdivision (b) should be broadened. The language in the ne;r General 

Corporation La" proposal is recommended. The staff should consider whether 

or not a director should be permitted to rely upon oral representations. 

§ 818. Interested directors and officers; quorum 

After considerable discussion, this section "as generally approved. 

The fear "as expressed that this provision ;Iould be too burdensome on 

nonprofit corporations; hO;lever, it ;las decided that the absence of such 

a provision might create an even greater burden. All actions of interesced 

directors or officers might be brought into question regardless of disclosure 

or above-the-board dealing. 
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§ 819. Officers 

Subdivision (a) should be revised to require that every nonprofit corpora-

tion possess at least '""0 officers I·;ho mayor n:ay not be members of the board. 

These officers should have t.he duties of tte president and secretary, but 

they may be designated by any name. The rest of this statute should be 

revised to reflect this chacge. 

~ 820. Removal of officers 

Subdivision (b) should be deleted. There should be no court action for 

removal of officers. 

§ 821. Executive committees 

Subdivision (e) Should be revised to make clear the fact that members 

of SPecial committees are subject to the same duties as officers. 

§ 822. Loans to officers and directors 

The Commission disapproved of this section as written and directed the 

staff to study this matter in more detail. In particular, the effect of 

prohibiting loans should be cocsidered. The Ccmrnission also disapproved of 

requiring membership approval before making such loans. The Commission noted 

that perhaps a stricter rule may be justifiable in the case of charitable 

corporations. 

§ 823. Action against directors and officers for misconduct 

Subdivision (a) should be revised to delete references to the "effect 

on ultimate beneficiaries of the corporation's activities 1t
; moreover, the 

word "concur" should be striken from the first sentence. In this connection, 

the staff should consider defining "vote" to include "written consent." 
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The Ccmmissior. ~oted as a policy question for later review whether or 

not the phrase "and did not 'dillfully violate the provisions of this code" 

should be continued. 

Subdivision (c) should be P2'!ise::l to make clear that the right of 

conLributio~ extends only to directors similarly liable under subdivisions (a) 

ar.d (b). 

Subdi'lision (d) should be completely re;rritten. Its meaning is unclear. 

§ 825. False report; statement or entry; civil liability 

The 1-lOrd "any" should be deleted frem the first line. 

The meaning of the last clause in subdivision (a) should be clarified. 

A provision should be drafted for this section which provides a right 

of contribution from all similarly liable individuals. 

Indemnity for Litigation Expenses (Sections 851-858) 

The staff should study this article in light of the ne101 provisions 

proposed for the General Corporatio~ Law. Noreo'fer, the staff should also 

consider drafting an indemnity provision for directors and officers similar 

to those established for public employees. Close attention should be paid 

to Seetior' 858--the insurance provision. The Ccmmission noted that it 

desires to limit as much as possible the potential liability so as to 

minimize the insurance premium. 

§ 901. Books and records 

Subdivision (b) Should be revised to delete permission to keep the 

corporate books and records outside the state. The place "here the books 

and records are located should be included in the statement required by 

Article 3 (commencing wi"Oh Section 975). 
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Subdivision (e) should be redrafted to make clear "ho has the duty to 

pay t.o convert the records i1"to r2adable fcrm, and the right to inspect n:ust 

be qualified i1" light of this du~y. 

§ 902. Righ"c to inspe ct books and re cords 

This section should be redrafted, ard the following factors should be 

considered: 

(1) A member should be req'J.ired to have beer. a member for a specified 

period before he is per~itted to inspecc the books and records. 

(2) The right of inspection must be designed so as to balance the cost 

of compliance against the benefit gained by the member. 

(3) A confidentiality provision should be designed which imposes some 

duty of secrecy upon the person who inspects. 

(4) The language "books of account" should be made consistent with the 

language "books and records of account" used in Section 901. 

(5) The right of 10 percent of the membership to require an exhibition 

at a meeting of the members Should be limited to the membership list and 

minutes or at least to the relevQnt porticns of the beoks -and records of account. 

§ 904. Enforcement of right to inspect 

This section should be re',rorked in light of the changes in Sections 901 

and 902. /1oreo-ver, ',he clause "or upon petition of 10 percen~ of the members" 

should be deleted from the first sentence. 

SUbdi'iisior. (c) should provide the court with a power to reserve its 

jurisdiction to finally assess costs pending the outcome of the primary 

litigation. 
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Annual Report (Sections 951-955) 

The annual report pro-visions should be revised as follovis: 

(1) Ar annual report provision should be designed governing all non-

profi t corporations 'which may be expressly \'lai ved by the articles or bylaws. 

(2) The report should be filed "ith the records of the corporation, and 

there should be no requirement that a copy ",ust be sent to any member of the 

s:~ne ra 1 pub lie. 

(3) The reqG.ired provisions of the report should be very narrow, 

limited to financial information. 

(4) The report sent by charitable corporations to the Attorney General 

pursuant to the Uniform Supervision of Trustees for Charitable Purposes Act 

(Govt. Code § 12580 et seq.) should be deemed 'co sat i sfy the requirements 

of this article. It was also suggested that a provision might be designed 

which entitled a member of a nonprofit corporation upon payment of a 

reasonable charge to a copy of any document filed as a public record. 

§ 976. Required provisions 

This secti on should require in addition: (1) a list of the names and 

addresses of the directors of the nonprofic corporation and (2) the location 

of the corporate books and records (see Section 901). 

§ 980. Supplemental statements 

This section should be amended to require the filing of supplemental, 

updating statements each year. The Comment should carefully justify this 

added burden. 

It was suggested that the ne" fictitious corporate name statute should 

be consulted as a model for a provisior, permitting exofficers or directors to 

amend the statement to delete their name if the corporation fails to do so. 
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§ 934. Default; suspension for failure to file; notice 

Subdivision (b) should be revised to require that the defaulting non-

profi t corporation be given 30 days' notice before a suspension becomes 

effective. Thir~y days after this notice, the suspension goes into effect 

"ithout further notice. 

§ 935. Relief from default and suspension 

This section should be re'Jised to make clear that, "pon compliance, the 

relief dates back to the date of the suspension up-less there is a showing of 

prejudice due to the failure to file the required statements on the date 

required. 

§ 1001. Capital contributions 

This section should be delet.ed as unnecessary. Section 708 (dues and 

assessments) should be relocated in its place. 

§ 1002. Subventions 

The ccmmissioner of corporations should be consulted to determine if 

his office approves of this concept. 

§ 1004. Bonds; rights of bondholders 

The third and fourth lines of subdbision (b) should be rewritten to 

make clear that the rate of interest paid should not be directly tied to 

the profit level of the nonprofit corporation. J.!oreover, a proJ:er index for 

reasonable bond rates should be located, and any limitation on the rate of 

interest should be applied as of the date of issuance. Finally, any limita-

tion on interest in subdi",ision (b) should specifically include discount 

rates in the limitation. 
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§ 1005. Income frC<'", corporate act h'H ie s 

This section should be re '.'ised in light of the background study con-

cerr:ing nonprofil corpora:".ions engaging in business activity_ 

§ llOl. Trust property 

This section should be revised to: (1) remove the trust concept (.::.:£.:" 

call property, charitable prcperty), (2) provide for noncharitable gifts to 

charitable corporations (e.g., gift to provide meals for members), and (3) 

to make subdivision (b) apply to all corporations. 

The section should also be reordered so that subdivisions (a) and (b) 

are interchanged. It '''as also suggested that a ne;; definition should be 

developed for later reference such as defining "charitable property" or 

"property held on a charitable trust." 

§ 1102. Indefinite purposes 

The last line should be revised to read "most consonant \dth purpose 

of the donor and the charitable corporation and most conducive to the public 

welfare" [underlined >lords added]. 

§ 1103. Duty in managing trust property 

The relationship between this section and Section 817 (general duty of 

officers and directors) should be made clear. 

§ 1104. Accumulating income 

Delete this sectioc as annecessary_ 

§ 1105. Apportionment of expenses 

Delete this section as unnecessary_ 
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§ 1106. Transfer of property to institGtional trustee 

The fo11O\dng revisions should be acccmplished: 

(1) The first line ir subdivisicn (a) should read: "For the purposes of 

management, a corporation ma~" " 

(2) The last senteree of subdivision (a) permitting a corporation to 

transfer its assets irrevocably should be deleted. 

(3) The section should make clear that any entity "authorized to conduct 

a trust business in this state" may accept such a transfer. Eliminate the 

specific reference too Hbanks. H 

(4) Subdivision (c) should be deleted as unnecessary; however, the staff 

is authorized to redraft this provision, and the Commission will then recon-

sider the concept of requiring periodic payments. 

§ 1108. Court action to protect trust property from misuse 

Consistent '''ith the decision in Section 1101, this section should be 

revised to eliminate the reference to trust principles. Moreover, the staff 

should reconsider this provision after the Attorney General's office has had 

time to comment. 

Common Trust Funds (Sections 1151-1155) 

Section 1151 should be revised to clarify the meaning of "furnishing 

investments to the corporation" (lines 2 and 3 of subdivision (a)). All 

references to Hbanksr! should be removed (see the revision of Section 1101). 

Section 1154 should be ccmbiLed into SeetioL 115l, if possible. There 

seems to be no reason for separate treatment of educational institutions. 

The Comment to Section 1155 should make clear that this section applies 

only to nonprofit corporations. 
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§ 1201. Disposition of all or substantially all assets 

This se2-tior: should be rel1~sed cor.sidering the :1e~\T lar::guage used in the 

revision of the Ge:r:eral Corporation ~a~·,. The rei'e!'en22 to "trust property" 

in subdivision (a) shouL~ be clarified ~n light of tlce decision in Section 11Ol. 

I~en;er and Consolidacion (Sections l301-l313) 

Mr. Da'!is, consultant on nonpro: .. ~_t corpcrations, felt. that the merger 

and consolidation procedu~"es set forth in this article "ere fairly good as 

>lritten. He suggested one basic mcdLoication: P. prmrisior: should be designed 

"hich requires approval by the Attorney General before a charitable corpora-

tion or nonprofit corporation holding assets on a charitable trust is 

permitted to merge. At least the P.ttorney General should be given notice 

in such case s. 

The Comr;,issior: also determined that: (1) Section 1307 should be revised 

to clarify the meaning of "separately filed. If Separate filing should be 

permissive, not mandatory. (2) Sec~ion 1309 should be revised to contain a 

provision like that it: Section 905 of Ke"h' York's Not-far-Profit Corporation 

Lat..: 'dhich permits a consolidated co:~poration to autcmatically receive any 

testamentary disposi tioD made to t~ ccr.stituect. corporation unless such a 

disposition defeats tlce testators'intel,t. ;3) Sections l312 and 1313 should 

be ccmbined so that it is c',ear that the statutory limitation b Section 1313 

applies only to Section 1312. Section 1312 should also be revised to strike 

the words lIer the public at. large. II Moreover, the staff should reconsider 

the question of \ljnether or uot a better star:.dard is available than Hfraud. If 

(4) The Commission \>,'as generally favorable to the staff recommendation dis-

approving of a pro'/isio!l for dissenting members' appraisal rights similar 

to .that set forth in tlce General Corporation La" for shareholders. 
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Conversion Into Business Corporation (Sections 1401-1405) 

l-Ir. Davis reccmmended that this artic"Ce be restudied and revised. He 

felt that the New York procedure 0: penEit'cing merger into a business corpora-

tion was preferable; however, he also approved of designing a dissolution 

procedure Clhich permits dissoluc;ion of a nonprofit corporatior: and transfer 

of its assets to a business corporacior;. The primary problem "ith the 

staff draft as written is that it fails to accour't for the problen of filing 

ne" articles under the General Corporation La" after conversion. Moreover, 

the Attorney General should be given notice if charitable assets are 

involved in a conversion. 

Voluntary Dissolution (Sections 1501-1520) 

Mr. Davis thought the dissolution procedures in the staff draft are 

good. He sa;l fe;; problems. Ho·.,ever, the problem of notice to and/or approval 

by the Attorney General ;;hen charitable assets are involved should be addressed 

in a manner similar to the case of mergers. 

Letter to Rand McQuinn 

The Coltmission decided that a letter should be sent to Rand McQuinn on 

the occasion of his leaving the Ccltmission' s service, expressing the Commis-

sion's appreciation for his 'Iork in assisting the Ccmmission in connection 

with the study and reccmmendatio~ on nonprofit corporations. 

APPROVED 

Date 

Chairman 

Executive Secretary 
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1974 Legislative Program 

MEASURES APPROVE:D 

Res. Ch. 45, Ststs. 1974 (Continues Authority to Study Topics) 

Chapter 211, Ststs. 1974 (Enforcement of Sister State Judgments) 

Chapter 227, State. 1974 (Erroneously Compelled Disclosure of 
Privileged Information) 

Chapter 331, Stats. 1974 (Disposition of Abandoned Personal Property) 

Chapter 332, Stats. 1974 (Abandonment of Leased Real Property) 

MEASURES APPROVED BY pouer COMMITTEE IN SECOND HOOSE 

AB 101 (Wage Garnishment)(not yet set for hearing by Senate Finance 
Committee) 

MEASURES PASSED BY FIRST HOUSE 

DEAD -

SB 1533 (Nonresident Aliens}(set for hearing in Assembly on June 18) 

sa 1535 (Improvement Acts)(set for hearing in Assembly on June 18) 

AB 2948 (Prejudgment Attachment).(will not be heard in Senate until 
August) 

AB 102 (Discharge From ~loyment Because of Wage Gamishment){died in 
Senate Judiciary Committee) 

SB 1532 (Liquidated Damages){recommendation withdrawn for further study) 

SB 1534 (PhySician-Patient Privilege)(recommendation withdrawn for 
further study) 


