
Time 

M9y 23 - 7:00 p.m. - 10:00 p.m. 
M9y 24 - 9:00 a.m. - 5:00 p.m. 

~ FINAL AGENDA 

for meeting of 

CALIFORNIA LA,,' REVISION COMHISSION 

San Francisco 

1. Minutes of May 3-4, 1974, Meet-ing (enclosed) 

2. Administrative ~Btters 

3. 1974 Legislative Program 

Memorandum 74-27 (enclosed) 
Memorandum 74-32 (enclosed) 

4. Study 77 • Nonprofit Corporations 

Memorandum 74-31 (sent 5/15/74) 

Place 

State Bar Building 
601 McAllister Street 
San Francisco 94102 

May 23-24, 1974 

Staff Draft of Nonprofit Corporations Code (sent 5/15/74) 

5. Study 36, Oondemnation (Dispu~ed Cases Involving SnaIl Ameunts or ~ll 
Differences in Claims) 

Memorandum 74-30 (enclosed) 
Draft of Tentative Recorr~endacion (attached to Memorandum) 



MINUTES OF 1-1EETnm 

of 

CALIFORNIA LAI·) REVISION COMMISSION 

MAY 23 AND 24, 1974 

BaD Francisco 

A meeting of the California taw Revision Commission was held in San 

Francisco on May 23 and 24, 1974. 

Present: Marc Sandstrom, Chairman 
John N. Mctaurin, Vice Chairman 
John J. Ealluff (Thursday) 
Noble K. Gregory 
John D. Miller 
Thomas E. Stanton, Jr. (Thursday) 
Howard R. Hilliams 

Absent I Robert s. Stevens, Member of Senate 
Alister McAlister, Member of Assembly 
George H. MurllhYJ ex Officio 

Messrs. John H. DeMoully" ..Jack I. Horton, Na thalUel St.e.rling, stan G. 

Ulrich, and Rand McQuinn, members of the Commission's staff, also were 

present. Mr. G. Gervaise ])!Wi& III, Commission consultant on nonprofit. 

corporations, was present on Thursday and Friday, May 23 and 24. 

The following persons were pres&&t aa observers on Thursday, May 23. 

John D. Bessey, Attorney for California Association of Collectors, 
Sacramento 

tarry Cassidy, President, CalifDrnia Association of Dollectors, 
Sacramento 
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Minutes 
May 23 and 24, 1974 

ADMINISTRATIVE MATTERS 

Minutes of 14:y 3~ 4, rXry-, Meeting " 

The Minutes of the M3.y 3-4,. 1974,. Meeting were approved a6 submitted. 

Schedule for Future Meetings 

The place of the September 5-7 Meeting was changed to San Diego. The 

following is the schedule for future meetings during 1974. 

June 27 - 7:00 p.m. - 10:00 p.m. 
June 28 - 9:00 a.m. - 5:00 p.m. 
June 29 - 9:00 a.m. - 1:00 p.m. 

July 25 - 7:00 p.m. - 10:00 p.m. 
July 26 - 9:00 a.m. - 5:00 p.m. 
July 27 - 9:00 a.m. - 1:00 p.m. 

August - No meeting 

September 5 - 10:00 a.m. - 5:00 p.m. 
September 6 - 9:00 a.m. - 5:00 p.m. 
September 7 - 9:00 a.m. - 4:00 p.m. 

october 10 7:00 p.m. - 10:00 p.m. 
October 11 - 9:00 a.m. - 5:00 p.m. 
October 12 - 9:00 a.m. - 3:00 p.m. 

November - No meeting 

December 5 - 7:00 p.m. - 10:00 p.m. 
December 6 - 9:00 a.m. - 5:00 p.m. 

1974 Legislative Program 

Los Angeles 

San Francisco 

San Diego 

San Francisco 

Los Angeles 

The Commission considered Memorandum 74-27 which contained a report on 

the status of tbe 1974 legislative program. The amendments to AB 2830 and 

2831 were approved. The raising of the filing fee under AB 101 from $2.00 

to $5.00 was approved. The action taken ;Tith respect to AB 2948 is reported 

in the Minutes under Study 39.70 - Prejudgment Attachment. 
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STUDY 36.750 - CONDEMNATION (DISPUTED CLAIMS INVOLVING SMALL AMOUNTS 

OR SMALL DIFFERENCES IN CLAIMS) 

The Commission considered Memorandum 74-30 and the attached draft of 

a tentative recommendation. MemorandUJ:l 74-30 contained a staff recommenda-

tion that there be distributed for comment a tentative recommendation in-

corpora Ling the substance of the Uniform Eminent Domain Code provisions 

relating ·,,0 disputed claims involving small amounts or small differences 

in claims. These provisions are designed to provide an informal judicial 

procedure for dealing with these cases. 

There was considerable discussion of the tentative recommendation. Com-

missioner Mclaurin expressed his strong opposition to the informal procedure. 

Other cOl1llnissioners·. expressed the vie', that the statute lacked necessary 

detail and needed additional work before a tentative recommendation was dis-

tributed for comment. The view also was expressed that it would be desirable 

to '.mit until the National Conference of Commissioners on Uniform State Laws 

had considered the draft in August 1974; the Law Revision Commission should 

have before it the approved draft (if in fact this article of the Uniform 

Code is approved by the Conference) when it again cOBsiders this mstter. 

The Commission decided that the tentative recommendation should not be 

distributed for comment at this time. However, a number of Commissioners 

believe that there may be merit to an informal procedure for eminent domsin 

cases involving small ~mounts and it was agreed that this matter should be 

given further consideration at a future meeting after the draft statute has 

been ;Iorked over by the sta ff. 
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STUDY 39.70 - PREJUDGMENT ATTACHI>IENT 

The Commission considered Memorandwn 74-32 and the oral presentation 

made at the meeting by 11r. John D Bessey, representing the California 

Association of Collectors. The Commission directed the staff t.o draft 

proposed amendr.,ents to Assembly Bill 2948 (prejudgment attachment) and 

to conform the Comments to.he statute 1;0 implement the following policy: 

Attachment should not generally be available where the person on whose be-

half the attachment is sought knew or should have known at the time he sold 

or leased the property, furnished the services, or loaned the money on which 

the claim is based that these were to be used wholly for other than a com-

mercial or business purpose (or primarily for personal, family, or household 

purposes). The staff was further directed to consider whether additional 

amendments are needed to protect the plaintiff from liability for wrongful 

attachment where he reasonably believes that the claim is based on a com-

mercial--as distinguished from a consUF.,er--transaction. 

These amendments should be considered at the June meeting, and the bill 

should not be set for hearing until ~he Commission has had an opportunity to 

review such amendments. 

-4-



Minutes 
/-tly 23 and 24, 1974 

STUDY 77 - NONPROFIT CORPORATIONS 

The ConUYJission considered Mer.lOrandum 74- 31 and :he attached staff draft 

sta cute regarding nonprofit corpora cions. After introductory comments· ily con-

sultan" G. Gervaise D"vis III and Corr.missioner Thomas E. Stanton, Jr. on the 

general approach caken by the draft, ;;he Commission revie"ed the first hundred 

pages of the staff draft. The Corr:mission's decisions with respect t.o the 

staff draft folIo\-! the follo"ing sumrcaries of Mr. DaviS' and Mr. Stanton's 

introductory remarks. 

Mr. Davis'Sugges~ions for Revision of the Nonprofit Corporation Law 

Mr. G. Gervaise Davis III, Commission consultant on nonprofit corpcruti0llS, 

made the follo,ring suggestions regarding "he general approach the Commission 

should use in drafting a new nonprofiL corporations law: 

(A) Ii is "ise -co design one broad statute "hich includes all nonprofit 

corporations. The approach of crea ,ing a special s·catute for each type of 

nonprofi \; corpora tion should be rejected as far as is possible. 

(B) For the purpose of differing sta tu cory treatment, it is helpful to 

classify nonprofit corporations into two general types: 

(1) Private nonprofit corporations (.,hose with an introverted focus 

whose rr.ain conCern is tbeir members; .::..:.[:, a country club or incorporated 

trade a ssocia tion). 

(2) Public oriented nonprofit corporations (those "ith an extroverted 

focus whose interest is primarily in the welfare of the community or a large 

segment of the community, e.g., the charitable corporation or a corporation 

"hose purpose is public or quasi-public such as the California job creation 

corporation). The first tyfe of no~profit corporstion does not require 
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nec;rly oS '''.,ch statutory r8Guluticn or govern:::entJl supervis1cn as does the 

second. 

(C) The nonprofit corporatior; 181'; where possible should be designed -Lo 

facili tate gualificatioI! of California nonprofic corporations for exemptions 

and tax deduccible con',-ributions under the tax laws, particularly the federal 

tax laHs. For example, t.he 'enuring to the benefit" language rejected by the 

staff draft (Section 155) must all,aY8 be concained in the articles of corpora-

tions seeking federal 'cax exerr.pt.ions. Mr. Davis agreed to point out during 

revie'" of the draft other area s "here i't -might be made to conform more closely 

(D) The procedures an~ formalities of the present corporation la" should 

be carefully scrutinized and all anachronistic or unnecessarily burdensome 

requirements should be abolished. For example, the concept of the incorpora-

tors serve s no useful purpose in ;;he :oodern _ nonprofit corporation. Tradi-

tionally, the incorporator was the person responsible if the corporation was 

inadequately capitalized; however, this has little relevance Lo the nonprofit 

corpora tion si tua tion. Moreover, '-he a cknm,'ledgement and verification of 

documents requirements of the Corporations Code are confusing and extremely 

burdensome and need to be simplified. 

(E) The concept of a single governing board for a nonprofit corporation 

needs to be studied in light of Robere Lesher's suggestions in Non-Profit 

Corporation: A Neglected Stepchild Comes of Age, 22 Bus. Lav.95l (1967). 

Mr. Lesher argues that the German model of a two-tier board of directors 

better serves the realities of the nonprofit situation. One board of directors 

is simply honorary I<ith no real role in the management of the corporation, 

and the personal liabilicy of its members is limited. 'rlhereas, the second 
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board is actually charged ,·ri th governing the affairs of the corporacion. 

Perhaps <'he standard fo!' L~abili ty of this second board should be stricter 

than for directors of a business corpora',ion. In any case, it is unwise and 

unfair to subject ~,erely honorary o.irect.ors (associated "ith the nonprofit 

corporation for the value of their name) to potential liability. 

(F) It is unclear under present la", ;;hec.her a nonprofit corporation 

may be forn:ed under the General Corpora tion la'. (D~ vi sion l of the Corpora t ions 

Code). For the benefit of the pracTicing attorney, the Co!mnission should 

decidec.his issue one 'my or +.he o~her and expressly state the conclusion in 

the nonprofit. sta tute. 

Stanton's Co:rJ11ents on the Staff Draft 

Commissioner Thomas E. St.anton, Jr., who "'as unable to stay for the 

Friday session, made the following general corrJ11ents regarding the staff draft: 

(~) The Legislative Counsel should be consulted to see if his office 

"ould approve the creation of a Nonprofit Corporation Code. (The Executive 

secretary stated that Mr. Murphy had been approached on this subject and seemed 

favorable ~ .. o having a separate code but that the staff "ould pursue the matter 

further.) 

(B) The proposed draft does not seem flexible enough to cover all non-

profit corporations. Flexibility is extremely important in this area. 

(C) It is not a valid assumpt.ion to assume that most nonprofit corpora-

tions suffer from an apathetic membership. 

(D) The annual report requirements seem 'coo burdensome given an undemon-

stra ted need for them. 

(~) er9Rting Q number of private actions unnecessarily encourages 

li tigation. 
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General Decisions Vade By the Comn;ission Regarding Nonprofit Corporations 

The Commission ,,",ade the following decisions ,d th respect to the general 

approa ch which should be taken by the staff draft: 

Title Should Be "Nonprofit CorporationS Code" 

The Corr1'lission rejected as confusingche not-for-profi t corporation title 

.. hich is used by several s"!:ates ,lith Itodern codes. The new code titles should 

be as follovs: 

(1) The entire code is the "Nonprofit Corporations Code." 

(2) Division 1 is "Preliminary Provisions and Cor.struction." 

(3) Division 2 is "Nonprofit Corporation La1"--General Provisions." 

(4) Division 3 is "Nonprofit Corporation Law--Special Provisions." 

All Definitions Are to Be Located in Division 1 

All definitions should be locat.ed as far as is possible in Division 1 

of the code. The staff should revie-.l and revise all definitions in light of 

the Coruruission's decisions. 

The Term "Nonprofit. Corporstion" is to Be Used Throughout 

Hhenever this code is referring.;o a nonprofit corporation, the words 

"nonprofit corporation" (rather than "corporation") should be used to avoid 

confusion. 

Incorporators Are to Be Abolished 

Consistent with Hr. Davis' suggesCion, the concept of incorporators 

should be abolished. Rather than incorporators, only first directors should 

sign the articles. 
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Acknmdedgment Req-~irements Are to Be ~\bolished 

The req"irement in present la-,I that certain documen,s be acknmlledged 

(e.g., articles), should be abolished. The ComlY,issior: determined that the 

protec'cion gained by requiring acknmlledgments was not worth the burden im-

posed. All documents which chan~e corporate documents (e.g., amendments to 

the articles), should merely be accompanied by an affidavit signed under 

penalty of perjury thaie che fae,os stated therein are true. 

Pm,er of Attorney General to Be Studied 

The staff should soudy the powers of the Attorney General '~nder present 

law to de1;ermine the scope of his pmler, if any, to enjoin fraudulent cor-

porate activities. The pmrer, if any, of District At-torneys to enjoin such 

activities should also be investigated. 

Nonchari table Nonprofit Corpora tions 111a squerading a s a Chari ty 

The Corrmission expressed concern regarding the problem of noncharitable 

nonprofit corporations misleading the p~blic into believing they are chari-

table. This matter is addressed in Section 1101 and should be reviewed 

after consideration of thst section. 

Revie',' of the Staff Draft 

The Commission took "he following additional action "i th respect to the 

draft statute ettached to Memorandum 74- 31: 

§ 9. Reference to statutes 

The sta ff should revie'" thi s seeUo" to determine ,-rhether it needs to 

be revised to make clear that: (1) if this code makes reference to another 

stacute '."hich is subsequently amended, the reference includes the amendment, 
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and (2) if another s'catute makes reference to ~his code ,rhich is subseQuently 

amended, ;hat reference also includes the amendmen~. 

The Comrr,ent should be revie>red t.o determine "het.her it includes "writings" 

which can be produced frorr: infonna-i;ion stored on computer tapes. 

§ 19. English langua ge 

The -,lOrds "or a'.lchorized" '-.'ere deleted. This change permit.s a nonprofit 

corpora tion to use documents which a re not ,;ri t ~en in English if t.hose docu-

ments are merely aut.horized and not requirei by this code. 

§ 20. Use of certified ma il 

Unless registered mail is required by some provision of this statute, 

Section 20 is unnecessary. 

§ 20.2. Correction of instru~ents 

The tit.le "as changed to.he following: "Correction of Instruments 

Filed T,jith the Secretary of State. ,. The staff should study the last clause 

of subdivision (d) to je'cermine its meaning and effect.. 

§ 20.4. Subjec~ion of corporate property to attachment 

This section '"as deleted. The section upon "hich it is based is not 

operative after December 31, 1975. 

§ 22. Amendment or repes 1; reservation of pO'.,er; savings clause 

The Commission directed the staff to redraft for clari~y Sections 22, 24, 

and 175. The provisions of these sections are to be located in Division 1 

either as subdivisions of ODe sect,ion or as consecutive sections~ 
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§ 23. Code becomes opera Give Jsnuary 1, 1977 

This provisiolO is 'co be located either' at the beginning or end of the 

code. 

§ 24. Savings clause; effect or.. exis-:ing righ-L or ac"tiol1; filing record of 
ac : .. ion taken befQY'e operative da~e 

The COC"Inission dincted '~he staff to redraft this section. See the 

directive reg2rding Section 22. ;\ ~~.ime limi·~ of five years (from the point 

of the vo t.e, consent, "I' other action) sho'.lld be pIa ced npon the right 'LO 

file after the operative date of this code votes, consents, or other actions 

"hich 'wok pIa ce prior t,o the opera ci ve da te. 

§ 101. Short title 

Division 2 should be entitled: "Nonprofit Corporation La"--General 

Provisions. II 

The Comment to this section scould sta'Le that nothing in the Nonprofit 

Corporations Code precludes a not-for-profit corporation from being formed 

under the General Corpontion La" or any other corporat.ion la" of this st.ate. 

§ 110. "Articles" 

'r'he Commission deferred judgment on the ,,"uestion of defining "articles" 

to include plans of merger or consolidation uncil t.he substant.ive provisions 

for merger or consolidation are aadressed. 

§ 120. "Eyla"s" 

The staff should redraf'L this definition, distinguishing bet."een minor 

sets of rules (e .g., the rules of the dining roo!11) and the corporate bylaws. 

It was sugges1..:,ed ~::.hat the lang-'.lage t'but do not include " be used to 

make this distinction, 
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§ 125. lICharitable purposes" 

This section should be revise,l t·o provide in substance as follm,s: 

nChari'~able purposes" ".eans those purposes <-Thien the COmlwn lat{ 
of this stac.e defines as chari'cable purposes. 

The Corrment to thi s Be ction should refer to the current cOl1'lnon la .. 

defini tion of ,. chari table" '::1ieh is contained in Lynch v. Spilman, 67 Ca1.2d 

251, 261, "+31 p.2d 636, 61,2, 62 Cal. Rptr. 12, 18 (1967). It should also 

note that "the definition of charitable must be flexible as, historically, the 

term has undergone nu.merous changes. The Comment should :;.ake ade{uate cross-

reference to all special provisions Hhieh apply exclusively to "charitable" 

corporations. 

§ 130. "Corporation" or "domestic corporation" 

This section is rr..ade unnecessary by the decision to a11~Tays use "nonprofit" 

.. hen referring by statute to a "nonprofit corporation." (See Section 155.) 

§ 142. "Incorpora tor" 

This section .. as deleted. 

§ 143. "ILsolvent" 

The Commission deferred consideration of this definition until the 

substantive provisions ,·,here the term is used. are considered. 

§ 145. "Member"; "membership" 

The COl1'lnission instrue-ced the staff to revise 'chis definition in light 

of the possibility that a membership cay be held by rr.ore than one person, ~, 

husband anQ Hife, family, partnership, and the like. 

The cons"!.lltant recoc,rrended :,ha t the concept of "a r.1embership ll ce defined 

st8.ting tl:::at <.l e Iile~.:bershiprl "LJ3.y be held by n;ore than one person. 
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The CorL~,ission noted that the problec: of hou memberships held by more 

than Olee person are to be voted should be studied. 

§ 150. "Mer.-,bership corporation" 

The sta ff should re consider the need for \ his terp1 and expla in in the 

Cormnent ,,,hy it is necessary. 

§ 155. "Not-for-profi t corporation" or "nonprofi t corporation" 

This sec, ion sho'-11d be revised to delete the reference to "special acts" 

and also to delete subdivision (b) and the \wrding "exclusively for a purpose 

or purposes, not for pecuniary or fileancial gain." The substance of the 

follm,ing definition 1-la s recommended: 

"Nonprofit corporation" r.-.eans a corporation formed under this divi­
sion or existing on t.he aate this division becomes operat.ive for a 
purpose or purposes for 1-lhich a corporation may be formed under this 
division. 

In general, the Comrr.ission decided to omit fro". the definition restric-

tions upon nonprofit status such as the rule prohibiting distributions of profit 

to members, directors, or officers. These restrictions should be set forth 

in other substan·cive provisions. ~~oreover, this definition should make clear 

that, unless other1-lise provided, the tern: includes only domestic nonprofit 

corpora tions. 

The Commission deferred considerat.iole of the rer::aining sections of Chapter 

1 unt.il after the substantive provisions covering these r.-,at.eers are addressed. 

The staff should make these sections consiscelet. 1-lith the policy decisions 

"'hich are made "'hen the latter provisions are considered. 

§ 201. Incor]lora tors 

The 'words Itfirst directors" should be substituted for 11 incorporators. " 
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§ 301. PJrposes 

This sec~ion was revised t.o stat.e in substance: 

Except. as o-r,hen-!ise proviied by statute and subject to the la'Yls 
and regv_laLions applicable to the particular class of corporations or 
line of accivi-cy, a conprofit corporation may be formed under this 
division for any lawful ~urpose. 

The Co~~ent should make complete reference to all of the consequences 

and limitations On nonprofit sea tus; 1'or exar.Iple, the prohibition on distrib-

uting profits -:;0 members, officers, Or directors. The COliJment should also 

state that the Co~rission disapproves of the decision in Santos v. Chappell, 

65 Misc.2d 559, 318 N.Y.S.2d 570 (Sq. Ct. 1971)(Ne" York court held that a 

real estste brokers' association ,'hich conducted a multiple listing service 

violated the i'!ev York Not-for-Profit Corporation 1;:n,' asohat law does not 

permit a corporation to engage in activi-cies for ohe profit of all or part 

of its members). 

§ 302. Unincorporated associstion may incorporate 

The phrase "if the requirements of Section 301 are met" was dele-::ed. 

[·"oreover, the staff was iirected to study futher the need for this section. 

§ 303. Powers of the corporatior. 

The last cla-Jse of the first sentence ·.-las revised for clarity to read 

"and, only in furtherance of its corporate purposes, may." 

Subiivision (c) M3S revised to insert the 'lOrds "and rules" after the 

Subdivision (e) was revised to read: 

Conduct its affairs incl'.lding engaging in b'.lsiness within and without 
the state and qualify to conduct its affairs in any other state, ter­
ritory, depeniency, or foreign country. 
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Subdivision (f) should be reirafted to r',ake clear that "other corpora-

tions tl includes both business snd nonprofit. corporations. 

Subdi vision (k) ~"la s revised -... 0 read: "~~ake charitable contributions. Ir 

The COIT1nent c;o this se~'-ion should state that nothing precludes a cor-

poration from listing pm,ers in its articles, but such a list is not binding 

unless there is an express limioation. l-.'breover, -che Comment should note that 

subdivision (g) does not exempt a nonprofit corporation from any other statutes 

regulating trust companies. 

§ 304. Effect of articles opo authority of officers and directors; ultra vires 
acts 

This section should be redrafted for clarity. In particular, subdivision 

(b) should be limited to charitable corporations. Except for' charitable cor-

porations, ultra vires should not be d defense '.,here third-p'irty rights are 

involved. However, in ihe case of charitable corporations, . the courts should 

be given an equitable pm.rer to enjoin transactions affecting third parties. 

Moreover, in such a proceeding, tCle court should be given the pcwer to limit 

third-party damages to exclude anticipated profits. 

§ 401. Corporate n&me 

The s'caff s!could consider reiraftine; this section -;;0 prohibit a non-

charitable corporation from using a name ,·,hiet is likely to mislead the public 

into believing that it is charitable. 

The 'Tord "established" should be deleted from paragraph (1) of subdivi-

sion (a), and t!ce phrase "or Section 310 of the Corporations Code" should be 

added at the end of paragraph (3) of subdivision (a). 

The hst sentence of the Comment should be revorded to state that sub-

division (b) is designed to proLec', the public from deceptively named cor-

porations. 
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§ 501. Required provisions 

Subdivision (c) should be amended to read as foll0>1s: "'],hat the cor-

poralion is organized pursuan", to ;1:e Nonprofit Corporation La,,--General 

Provisions.!! 

The Commission directedche staff to study whether the location of the 

princi pil office of the corporation should be required to be stated in the 

articles. 

The C01'-.",ission noced tbae, if iG a dopts a provision permitting a double-

tier board of direc"tors, the nonprofi~ corporation should be required to state 

in its articles that it is adopting such a board structure. 

The COll'.ment to chis section should make reference to the fa ct that, 

pursuant to Section 303, a nonprofi"t corporation possesses the pm,ers listed 

in Section 303 subject only to limitations in the articles or in other statutes. 

§ 502. Permissible provisions 

The Comment to thi s section should also make reference to the sta tu<;ory 

powers listed in Section 303. 

§ 503. Execution of articles 

Subdivision (a) 1ms revised to read in substance as follO\;s: 

(a) Except as provided in subdivision (b), each person named in 
Lhe articles to act in 'che capacity of a first director shall personally 
sigL the articles of incorporation. 

This revision is consistent 'lith the Com"dssion' s decision to abolish the 

anachronistic concept of incorporators. The Conn;,ission believes that there 

is no persuasive reasor. to permit other persons besides first directors to 

sign the articles. 
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Subdivision (b) shoEld be revised to sv.bs-~itute the ~flord IIsigued" for 

-'I..he ~~Tords TlGubscribed snd execution :.nereof personally acknol;lledged before 

an officer authorized "00 take s.c.knm.,Tledgrrlents.'1 

The Comment shoulCi. state that- the recluired affidavit may be a statement 

signell under penalty of perjury. See Coie Ci v. Froe. § 2015.;'. 

§ 504. F~ling of articles; effect of filing; dissenting member of unin­
corporated aS8ociation 

The staff should draft provisions giving dissentinG men:bers of unin-

corpora ted associations undergoing incorporacion an appraisal re~edy for the 

value of their membership. An arbitretion procedure "as recolllF..ended. The 

arbitrator is to determine if there is a markec value for the membership and, 

if a velue exists, its amount. It ,-/as recotrJr.endea. chat the decision of the 

arbitrator be final. The Commission deferred judgment on whether or not this 

dissenting member's remedy should also be applied to the merger situation. 

The Corr~ission expressed approval of the provision giving the corporation 

the right to limit its ter~ of existence. 

§ 505. Filing copy of a rticles ",ith county clerk 

This section was deleted. No useful purpose could be discovered for 

filing a rti cles "i th the county clerk. 

§ 551. Right to amend the articles 

This section should be amenrled GO delete the 1wrds "noc amend its articles 

to al"cer statements ,,,l;ich appear in the oribinal srticles of the names and 

addresses of the first directors." This change is consistent 1Jith the CO!T1llis-

sian r S decision to a bolish ~.lnneCe88ary forma Ii ties. The Cormnission Llirected 

the staff to make additional efforts 'co improve t.he clarity of this section. 
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§ 552. Adoption of amendments generally 

Slibdivision (0) should be reo.rafted to eliminace the requirement that 

the coard must approve amendments to the articles. It is the Commission's 

viev that membership approval should be sufficient to authorize amendments. 

I'he lanGuage IIby resolution of 3 majori t.y of the ·voting members ll i,V"as 

adopted. [Tl1e staff requests -~~at the COlT.!nission reconsider this decision in 

light of the fa ct 1,ha t meLbers may have unequal vot.es.J 

The Commission suggested that lar.guage be added to subdivision (b) to 

make clear that "he policycc:aking. corani ttee is to he representative of the 

members. 

§ 553. Adoption by incorporators 

This section was deleted. This revision is consistent with the decision 

to abolish incorporators. 

§ 554. Hinor amendments 

The title to this section should be changed to: "Amendments adopted by 

the board." 

Subdivision (b) ".-I8S deleted as unnecessary given the fact that the post-

office address is not required i.o be set forth in d1e articles. 

Furthermore, if, after study, it is determined that the location of the 

principal office should not be required to be set forch in the articles, then 

chis section should be abolished. 

§ 555. Form of amendment; construction 

Subdivision (a) should be revised so that it is consistent 1,ith previous 

decisions abolishing incorporators and board approval of amenrunents. 
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§ 556. Certificate of amendment 

Paragraph (2) of s'Jbdivision (e) 'das deleted as unnecessary. Paragraph 

(3) of subdivision (b) and paragraph (S) of subdivision (d were deleted to 

remove references to incorporators. The sUff "las direceed to revise the 

section so that it is consistent '\,d tb previous decisions. 

§ 557. Filing of certifica~,e 

Subdivisior:! (b) "as deleted. The Commission believes that filing amend-

ments ,,;itt the county clerk serves no 'C[seful purpose. 

§ 558. Restatement of articles 

References to "acknowledgment" and "incorporators" should be deleted. 

§ 560. Effect of article 

This section is to be revie,red after tte entire code has been ccmpleted 

to determine whether or not it is ,lecessary. It '18S suggested that a possible 

approach to this problem is to define "majority" to include other percentage 

where applicable. 

§ 561. Accion by Attorney General, member, officer, or director 

This section is to be reconsidered after staff research has been completed 

on the existing and the proper role of the Attorney General. 

Concern uas expressed that this action might encourage unnecessary law-

suits, but final judgment on the matter was deferred. 

§ 601. Required provisions 

A provision "'hieh prohibits the board from adopting, amending, or repeal-

ing a byla",T \~Thich affects members' ~ .. ,.oting rights should be added to the statute. 
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§ 603. A~iopt.ion; amendment; repeal 

The S€r.T,ence '\.rheeever 2 byla'i"; is adop-l.ed pursuant to this section 

requiring a 12rger percentage of membership vote or consent, it shall not be 

amended or repealei by a lesser percentccge" ',JaS deleted from subdivision (b). 

The ianGer of a small faction of the "'embers taking advantage of a nonprofit 

corpors tion! s small quoruc-; requirement ~GO adopt such a bylai.{ outv..Teighs the 

fac~~ chat a bylmr requiring a higher percentage vote for adoption of a bylaw 

governing a certain ma~,ter can al1{ays be circumvented by repealing ~he bylaw 

itself prior to adoption of the certain matter by majority vote. 

The COtlm,ent to this section should list the areas ,,,here this code limits 

the pOl"er of the board '~o adopt, aLend, or repeal bylaws. 

§ 604. Record book 

The Comment perhaps should fJ,ake clear that machine-readable data is not 

sufficient to satisfy the "book" requirement. 

§ 701. Members 

Subdivision (a) shoule: be revised to impleltent the decision to permit 

family or Group memberships. 

The Corr.missio!l directed ,;he staff to stUGY carefully the issue of "hether 

a member should be restricted to holding only one ruembership. If this restric-

tion is ",aintained, the proble", of a partner and his par-cnership both holding 

a membership should be addressed. 

The first phrase of subdivision (b) should be revisei to read: "If 

neither the articles r;orbylavs provide for members or if there are in fact flO 

members other than the persons constituting the board of directors.11 This 

change !',erely clarifies the meanin" of the section. 
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Subdivision (e) should be c.eleted in conformity ",ith the previous 

decision to eliminate incorpora~ors. 

§ 703. Membership certificates 

Subdivision (0) was deleted. The Commission rejected a statutory provision 

that ,muld require surrender of the :r.embership certificate to the corporation 

prior to transfer. f1 provision permgting the corporation to require notifica-

tion of transfer of r.-Jembers':lip shoEld be drafted and located in Section 705 

(transfer of membership). 

§ 704. Termination of membership 

Subdivision (b) "as revised to state in substance as follows: "Unless 

the articles provide othen,ise, no mc,,,ber may be expelled except for cause." 

The Commission rejected the concept of a hearing before the boare:. prior to 

expulsion. 

The Comment should make cross-reference to Section 708 ,.,hich provides 

one ground for expulsion (failure to pay dues, assessments, or charges). 

The last sentence of subdivision (e) should be revised to read in sub-

stance as foll~ws: "Such resignation terminates all future rights, pm,ers, 

and obligations of membership, but it "oes not end the member's liability for 

debts incurred prior to the terr.:ination of membership." (The underlined words 

were added for clarity.) 

§ 705. Transfer of membership 

A subdivision (b) should be added to this seccion stating in substance: 

(b) The articles or byla"Crs may provide chat the nonprofit corpora­
tion is not bound by a T.ransfer of !Eembership until notice of the trans­
fer is received in the 1tll'lnner specified in such ar"cicles or bylm,s. 

This provides the nonprofit corporation -,d tt cl means for keeping its member-

ship list 11p tG·date. 
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§ 708. ]j~es; assessments 

Subdivision (c) shoulo. be broadcled to cover I!charges ll as ~\'lell as dues 

and assess;':ent,s. Cl:arges to the nonprofit corporat,ion should elso be en-

forceaole in the !7',anner provid.ed for dues ~nd. 5.SSe5SmenLS ~ 

As a v.,Tarning for the um"ary, the Commen.t should incluie a cross-reference 

to the provisions of the Corporate Securicies Lml vtich might apply. 

§ 709. Reduction of ,"embers belO1, s ta ted number 

The last clause should be smendel c:o scate: "and the surviving or con-

tinuing members may by majority vote fill vacancies and continue the corporate 

existence" (the underlined 1-'Drds "lere added for clarity). 

§ 751. Regular and annual llieetings 

The last cla'use of subdivision (b) "las revised to state in substance: 

"50 "-embers or 10 percent of c;he ",,,mbership, ,,'hichever number is smaller, may 

call the meeting at any time thereafter after giving nOcice as provided in 

Section 754." The Cotrmission believes that one lliember of a nonprofit corpora-

tion should not :possess the po~~rer to cell a ffleeting even it it is overdue. A 

nonprofi t corporation should be peycc5tted to dispense -,dUe required meetings of 

the mer.;bers if the general cor::sensus isi,hat the meeting is :mnecessary. 

§ 752. Special meetings 

This section should be rehTrit,ten for clarity. II'~oreover, the T.fords lIor 

abridged" sho'clld be added t.o the las'c sentence ufter "he vord "abolish." The 

Commission decided that the flat II10_percent/' rule l'laS a correct percentage 

for calling a special meeting as it should be ~ore difficult to call a special 

mee-,~ing than 9. required !l"!eeting 1-lhieh is overdue. 
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§ 753. A:ljourrunel'ts 

This sec~ion should be divided intoo -t°ra sentences for clarity. More-

over) the time lin:it is :.0 te bro9.denec1 to apply 'to all adjournments and 

not simply t.o meetings T,,,rhere director's are -;:'0 be elecied. Accordingly) the 

first sentence should read in su"cstance: lIf'~r:y re{l;ular or special meeting 

may be adjourned for periods not e:;;::cee:S.ing 15 Jays eac!:i. o1 

§ 75 1+. No t.ice to merlbers of meetings 

The Dorice provisions stonld be revised to !~3ke into account the various 

kinds of organizations ""There rr:ailed "oeice is inappropriat.e (~, religious 

corporations or social clubs;. The COl"mission believes, if possible, that 

there should be s"atutory rules set.tiDg forGh ",hat constitutes proper notice; 

h01-lever, published not.ice .. ms rejected as an slternative for nonprofit cor-

porations under any circ'J.1Y.stances. It '\;188 suggested that a rule of mailed 

notice be established, but that, as ar:: alterna~ive to chis, a provision should 

be designed penni t ;~oing the ar--r..icles or by18vlS i:·o provide a different. manner 

of providng no [-.ice suc~ ~s (1 ) placing notice iYl a conspicuous place in t.he 

nonprofit corpora tion I s office., (2 ) giving it. at the last meeting of the 

members, or (3) putting it in the organization's reg~lar periodical. 

§ 756. Record date for det.ermining members 

The limits for the record date should be :.::-evised to state: l1not more 

than 50 DOr less than 10 days prior." 

§ 757. L~st of 'Lembers eligible to vote 

The section should be re,wrde:l GO that the phrase "at least 10 daYG prior 

LO the meeting11 follQ1.~Ts ~he \·;rord ;·1:1ho" ir.. l,he 'Previous line. 
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The CO!YlDent should Irake reference 'co Sectior, 902 uhich creates a more 

general right GO inspect <che membership 1i st. 

§ 758. Voting righi,s; voting by class; manner of VOU!l1S 

The scaff should consider the "roble1:" of hm! to handle voting -when a 

membership is cO!ltrolled by more cehan one person. It ,laS suggested that the 

bylm-rs might provide for fractional vO-Ging hL' in she absence of a provision 

in the byla"s, the rule should be that each lY,embership must be cast as one 

vote. 

§ 759. Cu~ulacive voting 

The COllll!lent should refer to any special provi sions "hi ch prohibit 

certain nonprofit corporations from employing cumulative voting. 

§ 760. Proxies 

Subdivision (e) should be redrafted for clarity. 

Next Il.eeting 

The COllll!lission determined that it 'lill continue its review of the staff 

draft at the June meeting. The Comrr,ission 1'lill begin its review ,d th Section 

761 and continue lhrough ihe remainder of the draft until it is completed. 

If time permits, the Commission Hill chen rev ie'" decisions made at the May 

r.ceeting and consider additional matters ''[ith respect to the sections covered 

at the May meeting. 

APPROVED 

Dote 

Chairman 

Executive Secretary 
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