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MINUTES QF MEETIKRG
of
CALIFORNIA LAW REVISICN CCMMISSION
MAY 3 AKD 4, 197k

Los Angeles

A meeting of the California Iaw Revision Commisslon was held in Los Angeles
on May 3 and 4, 1974.
Present: Marc Sandstrom, Chairman
John K. Mclaurin, Vice Chairman
Johr §. Balluff
Noble K. Gregory
John D. Miller
Thomas E. Stanton, Jr. (Friday)
Howard R. ¥Villiams
Absent: Robert 3. Sievens, Member of Senate
Alister Mchilister, Member of Assembly
George H. Murphy, ex cfficio
Messrs. John H. DeMoully, Jack I. Horton, Nathaniel Sterling, and Stan
G. Ulrich, members of the Commission's staff, also were present. Professor
Stefan A. Riesenfeld, Commission consultant on creditors' remedies, was present
on Friday, May 3. Mr. Carrett H. Elmore, Commiasicn consultant on partition
sales, was present on Saturday, May 4.

The following persons were present as observers on days indicated:

Friday, May 3

David Howard Battin, Staff Actorney, State Bar, los Angeles
William Kumli, Credit Managers Associations, San Francisco

Harold Marsh, Jr., Credit Associations of California, Los Angeles
William W. Vaughn, State Bar Ad Hoc Committee, Ios Angeles

Saturday, May &

Ronald P. Denite, Tishman Realty & Construction, Los Angeles
Dugald Gillies, Calif'ornia Real Estate Assoclation, Sacramento
Judge Bernard S. Jefferson, Superlor Court, Los Angeles
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ADMINISTRATIVE MATTERS

Approval of Minutes

The Minutes for the March 21, 22, and 23, 1974, meeting were approved

as submitted.

Leglslative Progran

The Commission considered Memorandum T4-24% containing a report on the
legislative program. Actions taken by the Commission with respect to indi-
vidual bills are recorded in the portion of the Minutes relating to the sub-

ject matter of the bills.

Research Consultants

The Commission congidered Memorandum TL-18 relating to research con-
sultants and an oral report of the Executive Secretary on this matter.

Execution. The Commission authorized and directed the Executive Secre-
tary to execute on behalf of the Commission a contract with Professor
Riesenfeld in the amount of $5,000 (plus $500 for travel expenses) to cover
his work in connection with the preparation of a statute relating to enforce-
ment of judgments.

Partition. The Commission authorized and directed the Executive Secre-
tary to execute on behalf of the Commission an addendum or other sultable
document to increase by %200 the amount of travel expenses that may be paid
to Mr. Elmore in attending Commission meetings.

Power of sale in trust deed and related matters. The Executive Secre-

tary reported that he had made little progress in obtaining a consultant to

deal with the procedure for private power of sale under trust deeds and

P
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mortegages and other related problems. Arong the difficulties encountered
by the Executive Secretary is the lack of sufficient funds to finance such

a study.

Arbitration. The Commission directed the Executive Sccretary o write

to the Arbitration Committee of the Ssn Francisco Bar Assoclation requesting
that the committee supply the Commission with names of possible consultants

for the arbitration study.

Relmbursement of Property Taxes Paid by Stanford

The Commission approved amendment of its lease with Stanford to include
provision for reimbursement of property ilaxes paid by Stanford on account of
the Commlssion's lease. The Cotmission authorized and directed the Executive

Secretary to execute the necessary documents on its behalf.

Cooperation With State Bar on Nonprofit Corporation Study

The Executive Secretary was authorized to communicate with the State Bar
concerning the nonprofit corporation study. The Executive Secretary should
make every effort to have the State Bar Corporations Committee, or creation

of an ad hoc committee, asuthorized to work with the Commission on this study.
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STUDY 23 - PARTITION PROCEDURE

The Commission considered Memorandum T4-21, the First Supplement to
Memorandum 74-21, and a letter from Mr. J. D. Cooper distributed at the meet-
ing relating to partition procedure. The Commission took the following action

with respect to the draft statute attached to Memorandum T4-21.

§ 875.110. Persons Authorized to Commence Rartition Action

The staff was directed to investigate whether community property should
be made subject t¢ partiiion in light of recent legislation affecting the
nature of community property. The staff was also directed to give further
consideration to whether "co-owner” should include personzl representatives,
receivers, trustees, and the like.
Subdivision (a), euthorizing a co-owner of personal property to maintain
a partition action, was left unchanged. Money should not be expressly excluded
from partition, The possibility of itemlzation of the requisite degree of
ownership was deferred pending resoluticn of other related problems.
Subdivision (b), authorizing a life tenant or remsinderman to meintain
a partition action, was deleted In favor of Section 875.130 (which was broadened

in its application--see below).

§ 875.120. Right to partition

"

The word "clearly” was deleted from he phrase "clearly inequitable" in

this section. The staff should also give consideration to use of a word other

than "co-owner,'" which has various unwanted connotations. The section should
incorporate & balancing of equities in determining the right to partition.
The Comment should be expanded to indicate the types of consideratilons,

economic and otherwise, the court might itake into account in determining the

.



Minutes
May 3 and L, 1974

egquity of permitting partition. The Comment should also make clear that one
of the decisive factors in the court's decision will te z2ny valid contractusl

wailver of the right to partition.

§ 875.130. Right to Partition Successive Estates

This section, providing a right to partition successive estates with the
approval of the couri, was expanded to apnly to any case where partition is

sought as against a successive interest.

§ 875.2Lk0. Referee

The words "ineluding a new referee" were deleted from subdivision (a)

relating to appointment snd removal of a referce.

§ 875.510. Contents of (Complaint

Subdivision {e), requiring that the complaint indicate all persons of
record or known to the plaintiff to have interests in the property, was revised
to reguire only an indication of persons who will be affected by the action.

The words "and for division or sale of the property” were deleied from
subdivision (e) relating to the prayer for relief. Subdivision (f) was amended
to require an allegation of the facts Justifying a sale 1T the plaintiff at
the time of filing the complaint is seeking a sale. The Comment should be

adjusted accordingly.
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J L COCGPER .
ATTCRNEY AT LAW
342 BANX OF AMERICA BLHLDING
12%2 BROADWAY
OAKLAND, CALIFORNIA 24812
TELEFHONE B93-0060

April 30, 1974

California Law Revision Commisaion
School of Law

Stanford University,

Stanford, California, 94305

Attn: Nathaniel 3terling

Dear Mr, Sterling:

I make the {ollowing camments on the proposad new partition
legislation and I trust this will be in your hands prior to
the mesting early in May.

§75.020 co~ownar should incilude personal reprasentatives,
Toceivers, trusteag, atc.

875.110 Money or currency should be oxsmpted from partition.
I was in the DCA on thies very péint involving proceeds from. a
condemnation. The law ls very sketchy and money is partitionable
by its very nature,

875,220 should snable the refarse to apply for orders where
the parties will not coop.rate and are hostile to the action.

875,240 should sat up & fee nchedula as in probate subject to
extra compensation for axtraordinary services. The court should
alsoc ke authorized to fix a bond of the referes if required.

The court should be given jurisdiction te hear and datermine
all liminary motions, reports, accounts, and to set the same
for hearing on its own motion.

,875.350 should allew the court to diéict payment of the various
sxployses -~ otherwise they will not perform their tasks without
assurance of present payment. Liens for this purpose are useless.

875.260 the court SHALL (not may) prescribe conditions of
sals or partition end ic¢ should regquirs additional "special
notice" in some cases vhere class interests may be involved.

This section should require the referee to render to ths
court a statement of his intentions as to procseding in the Iorm
of & repoct to be noticed to tha parties and set by the court.
Unless this is done the court will not have any basis for directing
the trustee as to procedure. Such an order would later be super-

sedad by an interlocutory decras.

875,270 "Compensatory adjustments” is meaningless. Are the
adjustments to be made out of property or out of cash of the
party compelled to make 1t? Some parties have no cash for this

PufPOU‘-
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875.510 ahoudd provide for joinder of all persons having
any right, title or interest in the property of record as shown
by a current title report or certificate or actually otherwise
known by the plaintiff, croas complzinant or answering defendant.,

B875.520. Joinder should be permiasible of all persons claiming
interest in toth the real and perscnal proparty involved. It could
ba considerable hardship on a person claiming an interest in
personal property only to sit through a long procedure whers the

main issue is the real property.

875.530. Iz lis pendens jurisdictional as in quiet title or
is it merely a convenience f2r binding subsequent vestess. I
think that lix pendens should be mandatory and be filed within 10

days after fining the complaint,

875.540 should be deleted insofar as it stays the action
until lis pendens is filed, This would allow many deliberate
delays. The court should demand that lis pendens be filed within

10 days after filing the complaint.,

875.610. The summons should be as préacribed in sections
749 at. seq of the Civil Code, Partition is also a quiet title -
action and quiet title action provisicns, rather than emminent

domain forms, should he followed.

875.620 should provided for publishing the summons without
any frills. Also the property should be posted within 10 days
after £iling the complaint.

875.630 should be eliminated.

875.810 (a) needs clarification. The word “conveyance® is
inappropriate. .

875840 is bad. There is no assurance that the holder of a
mapter lease will inform the sub~leasees, royalty claimants, etc.
of a pending action. These persons ashould receive somes kind of
notice of the proceeding.

878.530 is bad. The court should compal joinder: of all
necessary parties and make an in rem judgment, The title companies
c¢ould not insure under the present proposed section.

B78,540 Sama Commant as in connection with 878,530,

876,560 should be restated. The transferrad interest vests
in the tranaferme subject to the effect of the pending action.

879.040 is incomplete. It is possible that joint holdera of
of a condominium might disagree as to its use or sale. Such a
unit should also be subject tol!&h.in partition
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Beydnd the foreguing comments I believe the staff has done
a good job.

I have represented title companies and tried property cases
for many years, including partition actions. Accordingly, my
comments are based primarily onprastibal experience which may
e of some value to those who have not been on the actual
firing line. '
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STUDY 39.70 - PREJUDGMENT ATTACHMENT

The Cammission considersd Memorandum 74-16, the written materials
attached thereto, and the oral presentations made at the meeting by Mr.
Harold Marsh, Jr., representing the Califernia Credit Managers Associa-
tion, and Mr. William W. Vaughn, representing ths State Bar of California.
The Ccrmission directed the staff to have amendsd A.B., 29348 (prejudgment
attachment) and to conform the Ccmments to the statute to incorporate the
decisions indicated below.

Section 483.010. The last sentence of subdivision (a) should be re-

viged as follows:

The claim shall not be secured by any interesf in real or personal
property arising from agreement, statute, or cther rule of law
(including any mortgage or desed of trust of realty, any security
interest subject to Division 9 {commencing with Section 9101} of
the Commercial Code, and any statutory, ccomon law, or equitable
lien). However, an attachment may be issusd where the claim was
originally so secured but, without any act of the plaintiff or the
perscon to whom the security was given, such security has become
valueless or where the claim was secured by a nonconsensual pos-
sessory lien but such lien has been re=lingulshed by the surrender
of the possession of the property.

The Comment teo this section should be supplemented to explain that the statute
does not prohibit attachment where the plaintiff has given up a statutory

or ccmmon law posizezssory lien by surrendering possession of the property
subject to such lien.

Section W84 .080. This section should be revised to provide as follows:

LAL . 080, (a) At the time set for the hearing, the plaintiff
shzll be ready to preoceed. If the plaintiff is not ready, or if he
has failed to comply with Sectien 484.0L0, the ccourt may either
deny the application for the crder or, for good cause shown, grant
the plaintiff & continuance for & reasonable psricd. If such &
continuence is granted, the effective period of any protective
order issued pursuant to Chapter & (commencing with Section 486.010)
may be extended by the court for a pericd ending not more than

e m e
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1C¢ days after the new hearing dates, if the plaintiff shows a con-
tinuing nzed for such protective order.

(b} The court may, in its discretion ard for good cause
shown, grant the defendant a centinuance for 2 reasocnable period
to enable him to oppose the issuance of the right to attach order.
If such a continuance is granted, the court shall extend the ef-
fective period of any protective ovder issued pursuant to Chaptér
& (commencing with Section 486.010) for a period ending not more
than 10 days after the new hearing date, unless the defendant
shows pursuant to Section 486.100 that the protective order should
be modified or vacated.

Section 484.320. This section should be revised to add the following

subdivision:

{d) A statement that the applicant has no information or
belief that the claim is discharged in 2 proceeding undsr the
National Bankruptcy Act or that the prosecuticn of the action
is stayed in a proceeding under the National Bankruptcy Act.

Subdivision (d} of Section 484.020 should be revised to conform to subdi-

vision (d) of Section 484,320 as set forth above.

Secticon 48L.3LD, Subdivision (d) should be revised to add the under-

lined phrass indicated beiow:

{d) If the defendant claims that ths property specified in the
application, or a portion thsareof, is exempi from attachmeni, he
shall file with the court a claim of exempticon with respect to the
property as provided in Secticn L84.350 not later than five days
prior to the date set for hearing . If he dces not do so, the claim
of exeﬁﬁtion will b2 barred in the absence of a showing of a change
in circumstances occurring after the hearing.

Section 457.010. If it is determined that the assets of an individual

partner may be reached prior to exhausting the assets of the partnership,
a subdivision should be added to provide substantially as folleows:

' (d) Where the defendant is an individual who is a partner and
is swed for hils individual liability as a partner of a partnership
which is engaged in a trade, business, or profession, all of the defen
dant's real property and all of his property which is of a type de-
scribed in subdivision {e) and which is used or held for use in
the partnership's trade, business, or professicn.



Minutes
May 3 and b, 1974

Sectieon 488.030. This secticn should be reviszd to add the following

subdivision:

(c) Where a copy of the summons and complaini has not pre-
vipusly beern served on the defendant, Zhe plaintiff, or ais at-
torney of record, shal: insiruct the levying ofTicer to maks such
service at the sames tige he szrves the defendant with a copy of the
writ of attachmen:.

Method of levy gensraily. The staff was directed to work out appropriate

revisions which would maks clearer thz e’fect of a Tailure to give the reotices

required under the various levy procedures.

Section 483.410. HNo change was made in the statuie, but the Comment should

make clear that the Commercizl Code deces provide eguitable relief,

Section 490.010. Subdivision (e) was dzleted; the following subdivisions

sheould, of courss, bs renumbzred.

Section 490.02C. The phrasc "whether direct or conssquential"” was de-

leted from subdivisicn {a). The Comment, however, should make clear that
all damages proximately causzd by a vrengful attochment ere recoverable, and
this may incluode such items as leosc of cradit ard business losses,

Sections 492.070 and 492.080. Section 492.08C vas deleted,and sub-

division (e¢) of Section 492.070 should te revised to provide:

(e} A description of the property o be attached under the
writ of attachment, and 2 statement that thz plaintiff is informed
and believes thail such propzrty is subjesct to atiachment pursoant
to Section Me2.0L0. The deseription snoll sctisfy the require-
ments of Section 484.020.

Other igsuss. The Crormiszicn nlso carziully considered the other issues

rais=d by the assotigtions and the Bar--including whather there should be a
"palancing of the equitiss” before an attachment issuss, whether a pro-

tective order may be issusd without a showing of need therefor, whather

a plaintiff's liability for 2 wrongful attachmsnt shownld be limited in
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all cases to ths amournt of his undsrtaking, and whether such liability
may be determinzd pursuanrt tc 2 simpls motien procedure--and determined

that any further changes would be undesireble..
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STUDY 39%.120 - ZXECUTICH

The Commizsion discussed policy guestions conceruins exemptions
from execution presented in the First Supplemsnt to Memorandum T7h-17.
The Commission decided that the sxempiicn provisions sheould forward the
basic policy of providing support for the debtor and his dependsnts. To
further this end, exemptions should be grouped in categories so as to
minimize the effect of holding particular asseis on the tetal amount of
exsmpt property allowed the debtcr. In addition, the Cammission decided
that the amount of the exempticns should be tied toc some form of cost of
living index so that exemption levels will not become obsclete because of
inflation. The Commission decided tc postpone further work on exemptions
hecause exempticns from bankruptcey are currently being daveloped by the

Conmission on the Bankruptcey Laws of the United States,

-10-
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STUDY 47 - ORAL MODIFICATION OF WRITTEN CONTRACTS

The Commission considered Mamorandum 74-22 and the attached staff
draft of a tentative reccormendation relating to Civil Code Section 1608
{oral medification of a written contract). The Commission decided that
the tentative recommendation should be revissd to delste any discussicon
or provision conczrning the effect of the statute of frauds on contracts
which are orally modified and that it should be made clear in the Comment
to Section 1698 that the person relying on the oral medification will have
to prove the existence of the oral medificaticn. Subject to these two
changes, the Ccoumlssion approved the tentative reccmmendation to be distri-

buted for ccmment.

11~
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STUDY £3 - ZVIDENCE

Evidence Code Sectian G99

The Ccrmission consicderad Memorandusm 7H-19 and the views of Judge
Bernard S. Jeiferson ceonecerning Evidence Cede Szetion 999 (the criminal
conduct exception to the physicisn-patient privilege} and sitsrnative so-
lutions to ths problem of the admissability of evidence concerning a pa-
tient's condition in a civil trisl.

The Cormission dzcided to dron ths existing recommendation (Senate
Bill 1534) which would have repealed Section 999. Instead, the staff was
directed to draft &z new tentative reccommendation which would provids ahn
exception to the physician-patient privilege whsre it is shown that the evi-
dence relating to the party-patient's condition is relevant ard that there

1s good cause for its disclosure.

Evidence Code Sesctions 1271 and 1561

The Ccmmission considered MNemcrandum 7h-20 and the views of Judge
Bernard S. Jefferson concerning the relationship between the business records
exception provided by Section 1271 and the authentication procedures provided
by Sectichs 1560-1566,

The Coammission approved the staff draft of a statute set out 1n Exhibit
II attachsd to Memorandum 74-20 and directed the staff to prepare a tenta-

tive recormendaztion on this basis.
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STUDY T2 - LIGUIDATED DAMAGES

The Commission considered Mercrandur Ti-2C, the First Supplement to
Memorandum TH-26, sad Senae Bill 1532 which was introduced to effectuate
the Commission's recommendstion relating to liguidated damages.

After a review of the nature of the oppositicon wo the bill and in
light of the fact thai an amendment was made to the Bill that makes it no
longer one that czn be recommended bty ihe Commission, the Commission decided
to withdraw its recommendsticon that the ©ill be enacied, to sugges:t to
Serator Stevens that he drop the ©ill, aand to give the subject matter of
liyuidated damages furtner consideration when time permits. It was
suggested that this topic perhaps should te taken up when work on recommenda-

tilons to be submitted to the 1975 session has been completed.

-13-
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The Commiszlon coasidaepod Hozotaadu.g To-0 3008 Var as Lhat memo-

randum related to gudie Ze30 and 2230 WLich wznre incveoducsed to
effectuate the Commission’s ravetoeadsticons wolaclag o iapalord-tenant

relations. Ths Lowndseion sonroved Do wirrguants nrevioawrly made to

the bilis and diTecizy ihe rovary Lo reguesat rhat Assembly-

man McAllsier make the substoncs o0 the Flovwing sddinicnnl]l anendments

to the biils helore the Hilir are heard Ly che Seneze Juiledary Commlttee.

Assembly 8111 28350

{1) Section 1986 wasg raviged co readi:

1686. The paesensl properyy described in the notice
shall ortier be fe "E cit ihe vacated rremires or be stored
by the landiosd v u olwee of ssizizeping until the
landior d eithar releases the preperty pursnant to Section
1287 or Gisposes of the property pursu: ant to Section 1988,
The landlord soall exersine veasonshle core in sioring the
property, but he « not leble o the ‘enant or any other
cwner ey any los aal annged Ly iy deliberste or”
negligsnt vai.

{2) Section 1387 voo rovioed oo veads

1987, /1) the iwod in the
notice shaﬂ b ' to the former
tenan. s, o0 ir A 0 any  porion
reasonanty nelmwed s *‘m r emd oo ba dte owner if
such tenant or othes paisen _“a 5 the "@r‘!-vcmabie cost of
storage aod talres o : i ~eriy not later
than the dote spec Sod B ne notes & for a.JzAL pIossassion,
) Wheps person arr}p.-sr;r i ‘sager pursuant
te subdivision (o} v he rot @ chifed inal the personal
Properdy wi lef e s o8 poehiin sale, Ko landl ford shall
release tie porsoni! provorly to the formor lenant If be
clafes ¥F prios fu e e GF i sold end pays the
rasonalile sase of etorope. ac arksne, ond sols ipourred
priov to e firne tee gooperiv o hdraver from sale.
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Subdivision {3) of Suction LI09 wasr ravices “o read;

sty Hihere e susdesd Teletsens £reberwy e
the former «ann PUISRORT v M e mfh}}wd

FE A ’ga}** ..au'-fd‘ vor: ol of Section
1987, where the lanelo the "f".’)’?if’f tenant
Preperty wi ',g;'"ii' FORTIIRY (3 { S| i,m.;mv
is fermiinaied, the linaicrd &
that property o any parson.

Assembly Bill 283:

)

oy

1974

(1} The lessor sbounid be pormiitsd U uwe o potigs oF helief of

abandonment when the rert has been due and 2onpaid fur at least 14 daysz,

instead of 20 days as criginally recomoended b the Commission.

read:

Notice of Belief of Abandoament:

A —

{rame of essee oo dlenant

{Address of lessee fesvanfopant?

This notice is given pursuayt to Seerion 1851.2 of the Civil
Code concerning the real properiv leased by you at
e astate loeation of the property by ﬂ-.laidress or
other sufficient description). The rent on this property
has been due and anpeid for 3 1< consecutive days and
tha iesser  Jeasor/landiord Lelieves hat vou  have
abandoned the proverty.

The real nropﬁrtv will be decmed abandoned within
the meaning of Sectioe 951LE of the Givil Code and your
lease will term'natf‘ 0N ... there insert a date not
less than 1% days after this notice is server personally or,
if mailed, not less than i& davs after this notice fs
deposited in the wmai’} unless before such date the
undersigned veceives at the address indicated below a
written notice from vou steting both of the following:

1} Your intent nct io abanaon the real property.

{2y An address at which vou may be cerved by
certified mail in any action for undowiul detainer of the
real property.

(2) The form of the Netice of 3ellef of Abandonment was revised to
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You are required to pay the rent dus and unpaid on this
real property as requtired b the tease, and vour failure to
do so can lead to a court proceeding against yvou,

Dated

ahre of sy dossar, o

(Type ar prnt name of lesses eworfndford )

ot

(3} Subdivision (e} of Sectlon 1951.3 should be revised to add a

new paragraph (4} ic read:

(e} The real property shall not be deemed to be
abandoned pursuant to this section if the lessee proves

any of the following:

] W » *

(4} During the period conmmerncing M days before the
tme the notice of belief of abandonment was given and
ending on the date the loase would have terminated
purstant to the notice, the lossee peid to the lessor alf or
a portion of the rent due and vnpaid on the real property.

(4) Sectlon 4153.47 was revised to read:

415.47. {31y Where the lessee hus ziven the lessor
written notice of the lessec’s intent not to abandon leased
real property as provided m Section 1951.3 of the Civil
Code, the summens in an action for unlawful detainer of
the real property may be served on the lessee by certified
mail, postage prepaid, addressed to the lessee at the
address stated in the lessee’s notice of intent not to
abandon if such stmmons is cepostted in the mai! within
B0 davs from the date the lessee’s notice of intent not to
abandon is received by the lessor. Serviee in this manner
is deemed corpleted on the 10th day after such mailing.

‘0 Where the lfessee has given the lessor wittten notice
of the fessee s intent not to abandan leased real property
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Loy PP

ay provided i Seoten / L ot filed
to fnelude Tt sach: noFce du odoross at whicd Hie jessee
ey berserved By corfifiod pa Vg e v aetion for pnlawiul
detuiner of the real properts. Je siimitions (o 4 40008
For tnbawind deteiner of Hie seal properte mey he served
or Hne fesieo by ecrtified modl postyre pre aidd,
addressed fo the fesseo ar (10 iRy same qckdress or
addrosses o which tae Jessor's notice of hafief of
shundonrient was addressed [ Hhat notice was given by
il or (20 the wddress of chr real property I e fessor’s
sofce of bediolof nkandommeni wae perscually served on
the fessee. Service may not be made pursuant fo s
subdivision unless the sumnmons is deposited in the maii
within 60 days froms the date the lessee s notice of intent
not to abandon is received by the lessor. Service i the
manner authorizesl by this subdivision is deemned
completed on the 10th day after such mailing.

by (c) Thissection provides an altcrnative method of
service on the lessee and does not preciude service in any
other manner authovized by this chapter.

APPROVETD:

Date

Chairman

Exzecutive Secretary
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