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November 23. 1973 

Place 

November 29 • 7100 p.m. ;. 10:00 p.m. 
November 30 • 9100 a.m.. 5too p.m. 

International Hotel 
Los Angeles Airport 
62u West Century ~ 
Los Angeles 90045 

J'INAL AGEJmIl. 

for meeting of 

rAI.IFORIilA lAW REVISION COJIMSSION 

LoB Angeles November 29 and ;30. 1973 

If~r 29 

1. Minutes of October l.8.19, 1973, Meeting(MJlt 1.0/.31/73) 

2. Adnill1l1trat1ve Matters 

Si.Jgsested Schedule for Future Meetill8s 

January 10 • 7:00 p.lIi. - 10:00 p.m. 
January II • 9:00 a .1Ii. -' 5: 00 p.m. 

February 14'. 7,00 p.m. - 10,00 lI.m. 
February 15~. 9;00 a.m •. - 5: 00 p.m. 

Mirch 14. 7:00 p.lIi. -. l.OtoOO p.m. 
March 15 • 9:00 a.m.· 5:00 p.m. 

April 18'. 7:00 p.lIi. - 10:00 p.m. 
April 19 • 9:00 a.m.- 5:00 p.m. 

3. Study 78. fAn4lord-Tenant Relations 

San Francisco 

Long Beach 
, Queel1 Miry 

San Francisco 

IDs Angeles 

Memorandum 73-85 (sent 11/21/73) , 
Dratt. of Tentative Recoanen.2I't1ana (attaChed to ....... nilum). __ _ 

4. Study 72. - Liquidated Damages 

Memorandum 73-97 (sent 11/19/73) 
Draft of Revised RecOIIIIIendat1on (attached to Memorandum) 

~ It time pemits, we wiU also consider Agenda items 8-12 on 
November 29 
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November 23. 1913 

November 30 

5. Study 36. Condemnation 

Memorandum 73-93 (sent 11/21/73) 
Portion of PrelimiDllry' PorT,ion of Tentative Re~ommendation 
First Supplement to Memorandum 'r~93, (e!lcloscd) 

6. StUllY 23- Part1tion Procedure 

Memorandum 73-94 (sent 11/12/73) 
l!!lckgrouJld'Study (attached to MemO~ndum) 

7. Study 39.70,. Prejudgment A tta chment 

Memorandum 73-95 (sent 1+/5/73) 
Draft of l\eQOlllllendat1on (attached to Memorandum) 

8. Study 39.100.- Bntor!=el!lent of S1s:t;er State Money Judpenta 

Memorandum 73-98 {sent 11/J.2~ 
ReCOlllllendatlon (attached to , randum) 

9. Study 39.30- wage GIlrn1abment and Related HItters tAB 101. 1(2) 
, , Memorandum 73-96 (sent 11/12/73) , 

F1rst Supplement to Memorandum 73-96 (sent 11/19/73) 

10. Study 6~.20-8Q,. Ev1dence (Jury V1ew) 

Memorandum 73-92 (sent 10/31/73) 
Draft of''l'entativeRecommendatiOl1 (attached to Memorandum) 

11. Printing Program 

Memorandum 73--99 (enclosed) 

12. ,Conflict ~f Interest Statute 

Memorandum 73--100 (enclosed) 
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- - .. 
MINUTES OF HEl!tl'OO 

of 

CALJlP01!NIA lAW REVISIOlf OOJlo!ISSION 

NOVDIIER 29 AND 30, 1973 

Los Angeles 

A meet1ng of the cal1fom1a law Revision Ccm1ssJ.on was held 1n Los 

Angeles on November 29 and ~, 1913. 

Present: .{Q)m 1) • .M1ller, Cbail'lDlln 
Ml1'e W., S$ndstzom, Vice Chai:rman 
IfoQle K. Grepry 
John N. Mclaurin (1Pr1day, November 30 ) 
ibomas E. Stanton, Jr. 
Howard R. WilUaIhs 

Absent: Robert S. Stevens, _ber of Senate 
Al1ater McAlister, M!taber of Assembly 

.') John J. Balluff 
George R. ~, • officio 

!*. 
MeUJ'II4 John R. DeMoully, Jack I .. Horton, RIlDd MoQlltnn, Jlathantel 

SterllDs, and Stan G. Ulrich, members of the CcaID1se1on's staff, also were 

present. ... Garrett E. Elmore, QoIIIm1'e81on conaul.tant on partition salea, 

waa present on Friday, November ~~, Protelsor S~fan A. Riesenfeld,.' ~.-
, " 

aion QO!1aultant on Cred11;Ors,,~dies, ',':'s ~nt on Friday, lfOYember 30. 
. ':. ~ ,..... . ~,.';~'.. .' 

The foUow1ng persons weI1 ~reaent' a4 qI,I,el'Ven on days in41~ted: 
-" ~,i,!' ": _ 1.:.- . 

. t-.. if, -' ~.'. - . ..: ::i'" ~ Tb1z'!!'&" November 29 c, ",'" 

Ronald P. Den1tz, TiIl1Jlan Realty eo., !he Allples 
lawrence M.Jrray, caU~rn1a Hotel " Mote'l, ~C1ation, McI'IIl'land, 

K\ich1ns, " Jackson, San P'i'anc1sco , 

Pri,c!ay. lfoVember 39, II21'li5 .. . '. 

Jesse M. Bethel~ ~rtment of water Reaources, Sacramento 

lr1day. Bovember 39, afternoon 

Joseph D. ~dy, Retired Inspector, ID. Angele. Sberiff's Dept., IDs Angelel! 
C. D. Pounta1ne, Inspector, Los Angele' Sheriff·s Dept., Lo. Angeles 
Paul L. , ..... , Kindel a. Anderson, IDs Angeles 
James I., Gillespie, Marshall s Dept., IDa Angeles 
Jake R. amtber, capt., ID. Angele. COunty Sheriff' s' Dept., !J)II Angeles 
W1lUaJ11 l\lmIl1, Wholesale Credit ASllOciations, S$n Franci.co 
1im'."CU:pbell M. Il;iCII., SUperior COUrt, IDs Angele. 
carl M. O1aen, Cbief, San J'rl.DCiaco Sheriff'. Dept., San Francisco 
VenlOn D. Stokes, Wholesale Credit Aseoc1Ittons, San Francisco 

.. l~ 



Minutes 
Ncwember 29 aDd 30. 1973 

Approval or Minutes 

!DIe Minutes for the October 18-19. 1973. MeetillS were 8iPofild IIfte1' 

correction of the following typoeraph1oa1 errors: 

(1) Page 4. 3d line of 2d paragraph, "advice" should replace "lId'l'1se." 

(2) Page 21, 3d line fl"Qll top of page, "of" alIouJ.d replace "18." 

Future MeetiDSB 

Future meet:tDas are scheduled as follows: 

January 1974 

February 14 - 7:90 p.m. - 10;00 p.lI. 
February 15 - 9:00 lI.m. - 5:00 p.m. 

March 14 - 7:00 p.m. - 10:00 p.m. 
Mlrch 15 - 9:00 a.m. - 5:00 p.m. 

" 

April 18 " 7:00 p.m. - 10:00 p.m. 
April 19 - 9:00 lI.m. - 5:00 p.m. 

Contractual Semces 

DO _tillS 

Long IleIIch 
(Queen Nary) 

San P'ranc18co 

Los Anseles 

!DIe OCmm1ssion approved adding $200 additional compensation to the con­

tract for the index111S of Volume ll. This additional compensation is in 

recognition ot the tact that the volume will contain two additional re'h/l'4Ma­

tiona: (1) I.aJJdlord-Tenant Relations and (2) Uquidated Damages. Also, the 

volume will contain a 200 plus page reCClllllendlltion on prejudglllent atta~nt. 

a reCClllllendlltion that was not I!efin1tely to be included in the volume at the 

t:lme the or181na1 contract was made. The Executive Secretary was directed to 

execute on behalf of the 0Cmm188ion the necessary documents to increase the 

COPJ.penMtion by $200. 

Award to Chail'lllllD 

The OCmm1SBion presented to Cbail'llllln Miller a 8Iflvel-p!aque in recognition 

of his distinguished service as Chail'llllln during 1971-1973. 
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Minutes 
November 29 and 30. 1913 

MJU!ng List 

The Executive Secretary ws directed to ooliteI' with the ~ CbalnBn 

after January 1 concerning »~!"Bthat might be U8ed to el1m1nate Il8l11eIJ 

tl'Olll the Commission'8 lIII.11ing li8t. The EXecutivs Secretal7 should report 

to the CoIIID18Sion on thi8 subject inFebruAry~ 

~ct or !nterelits Statute 

The CamD1ssion considered Memoranc'hUn 7~100 and brietly discussed the 

DeW Ooilf'lict ot Interests Act (cal. Stats. 1973. Ch. U66). The Conmha1on 

decided to postpone turther disculsion ot the act unt11 the Secretar,y ot 

State diaaem1nate8 in1'ol'lllltton about its iequ1nlmente. 'Dle atatt wal in­

structed to 1mmed1ately torward copies ot auch intOl'lllition to the OCmIaisliOl:lel'll. 

~ti5 PrOs!'!!D 
11Ie CcaID1ss1ou COiIalde:Nd ~Ddum 1).99 concern1tl8 the prtnt1ns 

program and dfieoted the BMautive aec:r.taZ',1 tGCODtact the leg1alat:l.ve 

members ot the Coaa1.'ion ill. the ~t that it becOmel IleCesaary to ex-

ped1 te the printing prosram. 



Minutes 
November 29 and 30, 1973 

S'l'UDr 23 - PARTITION PROCBOORE 

The CoIrm1ss:lon considered Memol1Indum 73-94 and the attached study 

relating to revision ot the partition law along with a memol1Ibdum by Walter 

V. Stafford that vas distributed at the meeting by CCIIIn1ss1oner Gregory 

(atta ehed hereto as ExlI1bi t 23( a »; The CalmDission _de the tollowing policy 

detemiuationa with regard to this subject and directed the staff to prepare 

a draft statute that would embody those detemiuations. 

(1) The .tatute should be a comprehensive rev1.ion of the partition 

statute rather than a piecemeal correction of deficiencies. 

(2) The statute should not attempt to II8ke uniform the confirmation 

procedures for a partition sale in the Code of Civil Procedure aDd those in 

the Probate Code. Code ot C1v11 Procedure Section 775 should 1le ameDded to 

_ke clear that the probate procedures are not inc~O:nlted--the Code of Civil 

Prolledure pi'ov1SiODS should be complete in themselves. 

(3) 'lhe statute should move in the direction of a right to part1tion 

unless part1tion 18 shown to be inequitable uDder the circumstances of the 

case; the statute should not create a preiumption ot validity ot a contract 

precluding partition. 

(4) As to the IIIIlnner of partit1on, the statute should move away from the 

prasently strong preterence for division in !dDd over division by Ale, toward 

a position ot neutraUty; the statute'should maintain, however, a moderate 

preterence tor div1sioD in !dnd. 

(5) The sta tute should provide new 881es procedures grant1ng the trial 

court broader powers to prescribe the procedures applicable to partition 881e8 

_4-' 



Minutes 
November 29 aDd 30, 1973 

as proposed in the study. It should include express authority for the court 

to order any procedures agreed to by the parties, such as appointment of an 

~clusive broker. 

(6) The staff 'WIllS authorized to further develop an optional procedure 

permitting one or more COOWQers to ac,"-uire an undivided sMre at a value fixed 

by iii referee aDd conf11'med by the court. 

(7) The statute sbould provide that all successive interests or estates, 

repl'dless of cll.e1f1cstion, are subject to IIIrtition. The uam1er of :parti-

tion, whether in kind or by sale, should depend. upon the type of future in­

terest involved. 

(8) Where a perlOn leeks partition of property aDd the coowners are allO 

ceowDers of other DOncontiguous property. the statute should uake clear the 

right of the other owners to join in the :partition action the other property. 

Where several parcels are joined in a partition action, the court should 

have power to order the parcels distributed without physical division. with 

appropriate payment of owelty, rather then to requiX'S each parcel to be 

a1v1ded~ 

(9) The statute should pX'OVide greater protection for the interests of 

third part1es who provide seX'V1ces in the partition 1n the uaDDer proposed in 

the study. 'rile staff should consider the possibility ot provid1ng for accl'U8l 

of interest in case ot delly in payment. 

(10) The statute should provide a cleaX'Sr and more detailed statement 

of the powers aDd duties of the trial court in the nem1er proposed in the 

study. 



MR. GREGORY: 

alIBI'!' 23( a) 

MEI10RANDUM .. 
_tea 
:IoYeIIber 29 alll1 30. 1973 

.November 26. 1973 

. I have reviewed the v~rious materials prepared for 
the Law Revision Committee with respect to the partition of 
real estate and related personal property. Insofar as the 
technica~ provisions of the proposed revisions are concerned, 
I believe ·that they are generally excellent and provide much 
needed .-reform. However. I question a number of the basic 
premises upon which. the revisions are based~ These include 
the following: 

1. The concept of partitlon itself is J Insofar as . 
a physical division'of property is concerned, almost Invariably 
impracticable •. The proposed revisions retain the concept that 
some sort of a physical division is preferable to sale. My 
experience, and based on a rather .substantial amount of re-

. search and discussions with other·people involved in partItion 
actions, the experience of others, has been that where a 
physical division is .possible the parties are generally·not 
satisfied with the division because· the agg~gate value for 
the various parcels after partition is seldom equal to the 
value of the whole parcel before partition. Although I re­
cognize the sanctity of ,the concept of real property (histor­
ically, the.concept of partition is one aspect of the concept 
that real property is unique). I seriously question whether 
in today's society the concept has any substantial continuing 

. validity •. In my judgment the partition rules ought to be 
structured to provide for a sale unless the referees determine 
that it is reasonably practicable to make a physical division 
of the property. 

2. The proposed revisions reflect the author's view 
that partItion should always be possible notwithstanding an 
agreement among the parties to the contrary. The author 
analogizes to the law of partnership and points out that a 
partner can always terminate a partnership although in doing 
so he may breach an agreement to continue as a partner thereby 
makIng himself liable for damages,· I do not believe that the 
analogy to partnership law is appropriate in many partition 
cases because many partition cases, perhaps a majority, involve 
the division of family property acquired by inheritance. In 
the partnership situation the parties have come together in a 
consensual transaction for profit, This is frequently not ·the 

'case where real property Is acquired by gift or inheritance. 



At the urgings of the donor the donees may well agree not to 
partiti~n the property. In my opinion such an agreement should 
be binding and enforceable. Where the parties received the 
property by gift or inheritAnce it seems to me that the .law 
has no interest in saying that they are free. to. breach an 
agreement not to partition the property. I note in this con­
nection that very frequently real property ownership is 
totally passive. In the partnership context one of the reasons 
for always permitting a termination of the partnership is to 
permit one partner to avoid the mutual agency relationship 
which he pas with his fellow partners. This problem simply 
does not exist in .the context of real property ownership. 

·3. The proposed revisions do not specifically deal 
with the problems of the partition of several distinct and non­
contiguous parcels·of land. This is the one situation in which 
a physical division may well be possible without materially 
undercutting the value of the inte~ests of the various parties. 
I believe that the partition law should specifically provide 
that where the same persons are the co-owners of several parcels 
the court or the referees may partition the parcels by awarding 
one or more thereof to the individual parties. 

Walter V. Stafford 

2. 



Minutes 
NOvember 29 and 30, 1973 

STUDY 36.300 - COl'IDlMfATION (PRELIMINARl" PORTION OF 

TENTATIVE RECOMMlOOll\TION) 

The COIIIlI1ssion considered Memorandum 73-93 and the First Supplement 

thereto, and the attached draft of the preliminary portion of the eminent 

domain tentative recommendation. The CoIIJnission ,approved the preliminary 

portion for printing, subject to editor;Lal revisions submitted by the C0m­

missioners, and with the following changes: 

(1) The Acl\nOwledgements should include a sta_ent to the effect that 

the Calrzd.ssion is also indebted to representatives of public agencies who 

attended ~Unga sn¢l:1Il'OVided advice. 

(2) The staff should find an approp$te synonym to replace the term 

"package" as it is used in the Preface. 

(3) In the Summary, on page 3, "sequential steps" was substituted for 

"temporal sequence"; on page 4, the sentence relating to award of attorney's 

fees in actions to recover damages for entry on property should be clarified; 

on page 5, a reference should be IlIBde to the solution of the remDllnt "problem" 

rather than remnant "situation"; on page 8, the discussion of the lease 

problem should indicate that express provisions in the lease llIBy control. 

(4) In the Tentative RecOlll!!endation, on page 3, "requires" should be 

substituted for "llIBndateS"; on page 19, the last sentence should be revised 

to read "there appears to be no general consensus in CBl1f'orma that adoption 

of a different scheme would be desirable." 
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Minutes 
November 29 and 30, 1973 

STUDY 39.30 - WAGE GARNISHMENT AND REIATED M\TTERS (AB 101, 102) 

The Commission considered Memorandum 73-96 and the First Supplement 

thereto and decided not to make any chaoges in the recODJDendation as pre-

viously approved. 

S'lUDY 39.100 - ENFORCEMEfll' OF SISTER S'mTE l«>NEY JUIlGMEIITS 

The COmnission considered Memorandum 73-98 and the attached recODJDenda-

tion relatiog to enforcement of sister state money judgments and decided not 

to make any changes in the recOIIIZIIendation as it was sent to the printer. 

-1-



Minutes 
November 29 and 30, 1973 

STUDi 39.70 - PREJUDGMENT ATTACHMENT 

The COmmission considered Memorandum 73-95, the Recommendation Relating 

to Prejudgment Attachment attached thereto, and the oral presentations of ttoBe 

persons attending the meeting (Friday afternoon, November 30th). The staff 

was authorized to send the reCOJllllendation to the printer and to have the pro.; 

posed legislation submitted at the 1974 legislative session subject to the 

following actions:' 

Prel1m1D11ry portion. 'lhis portion of the recommendation should be con­

formed to the cbanges made in the statutory portion of the recOmmendation. 

Editorial revisions furnished to the staff should be considered when these ccn-

forming changes are made. 

Civil -Code Section 30658. The staff was directed to make clear that a 

plaintiff seeking to attach in an action authorized by this section should be 

permitted to secure ex parte a writ of attachment by showing that the property 

subject to his lien is about to be removed from the county. 

Section 482.040. The last sentence of the Comment to this section should 

be incorporated into the statute itself. 

Section 483.010. The phrase "reasonably ascertainable" should be cbanged 

to "readily ascertainable," and the prior case law using the latter term should 

be referred to in the Comment to this section. 

Section 484.020. In connection with subdivision (e) of this section and 

similar provisions throughout the recommendation which require the plaiiltiff 

to describe the property which he seeks to attach, the staff was directed to 

implement the policy of requiring BUch description only where the property is 

-8-



Minutes 
November 29 and 30, 1973 

owned by an individual. Corporate and partnership property should not be 

required to be described in the plaintiff's application or the writ issued; 

however, provision should be !!lIde for instructing the levying officer as to 

what property is to be levied upon. Where an individual's property is sought 

to be attached, the plaintiff's application should describe the property in a 

!!lInner adequate to permit the defendant to know what is sought to be attached. 

Section 484.310. In connection with the procedures for issuance of 

"additional" writs, the staff was directed to take whatever action is neces-

aery to make clear that the statute retains the ability to issue "multiple" 

writs in the same form. 

Section 485.010. Paragraph (1) of subdivision (b) was revised to pro­

vide in part: "(1) A danger that the property sought to be attached would 

be concealed or placed beyond the process of the court • • • ." The COlIIIIent 

to this provision should be rev!sedto indicate that this is a change from 

existing law. 

Section 486.020. The second. sentence rf the COlIIIIent was deleted. 

Section 486.040. This section was revised to provide substantially as 

follows: 

486.040. The temporary protective order issued under this chapter 
shall contain such provisions as the court determines would be in the 
interest of justice and equity to the parties, taking into account the 
effects on both the defendant and the plaintiff under the circumstances 
of the particular case. 

Section 488.310. Subdivision (c) was revised to provide substantially 

as follows: 

(c) Promptly after recordation and in no event more than 45 days 
after the date of recording, the levying officer shall !!lIil a copy of 

-9-



Minutes 
November 29 and 30, 1973 

the writ and the notice to the defendant and to any third person in 
whose name the property stands on such date. Such copies shell be 
mailed to the address of the defendant and any third person a s shown 
by the records of the office· of the tax assessor of the county where 
the property is located. 

The staff was directed to consider in connection with the study on 

execution procedures the general problem of third-person's rights in real 

property which is the subject of levy under either attachment or execution. 

Section 488.360. The staff was directed to implement the policy that 

the defendant should be permitted to continue to conduct his business in his 

usual manner but that the sheriff should be absolved from liability for per-

mitting the defendant to do so, i.e., the risk of loss for permitting sales 

by check or credit card should fallon the plaintiff. 

Section 488.370. This section should be revised to require that the 

account debtor identify in writing any obligee and to provide that the levy-

ing officer be absolved from liability for making service pursuant to this 

section. 

Section 488.380. Subdivision (c) should be revised to require the levy-

ing officer to serve the account debtor here. 

Section 488.530. The words "or keeper" were deleted from subdivision (c). 

Section 489.220. This section should be revised to provide for a bond 

in the minimum amount of $2,500 in an action in the municipal court and tT ,500 

in an action in the superior court. 

Section 489.310. The Comment to this section should note that the 

"reasomble" notice to the plaintiff may be a very short period of time as the 

circumstances require. 

-10-



Minutes 
November 29 and 30, 1973 

STUDY 63.20-80 - EVIDENCE (JUDICIAL SUPERVISION OF JURY VIEWS 

IN CIVIL CASES) 

The Commission considered Memorandum 73-92 and the attached staff 

draft of a tentative recommendation relating to judicial supervision of 

jury views in civil cases. The Commission decided that it should be made 

clear both in the preliminary part and in Section 610 of the Code of Civil 

Procedure that the requirement that the judge personally attend the view 

may not be wived by the parties; Subject to this change and any necessary 

editorial revisions, the tentative recommendation was approved to send out 

for comment. 
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Minutes 
November 29 and 30, 1973 

STUDY 72 - LIQUIDATED DAMAGES 

The Commission considered Memorandum 73~97 and the attached draft of 

a Revised Recommendation Relating to Liquidated Damages. The recommenda-

tion and background study were spproved for printing and submission to the 

1974 session after the following changes were made in the draft of the re-

vised recommendation. 

Preliminary Portion 

On page 5, footnote 10 should be reviewed by the staff and clarified, 

possibly by including the substance of the third paragraph on page 21. Also 

the place where this notecall appears in the text should be reconsidered by 

the staff. 

On page 10, the second sentence und.er "Conclusion" was revised to read: 

SUch a provision would eliminate the uncertainty that now exists as 
to the validity of such late payment cbB.rges and would inhibit the 
practice of imposing unreasonable high charges. 

On page 12, footnote 27 should be a note call to the sentence that 

appears just before the sentence where the note call now appears. 

Section 2954.6 

(1) lO-percent rate. Section 2954.6 (late payment charge) was dis­

cussed; It was noted that the 10;"percent late charge in Section 2954~6 

conforms to the legislation enacted at the 1973 session (81s. & Prof. Code 

§ 10242.5) relating to mortgage loan brokers. It 'WIIB agreed, however, that, 

if AB 105 is enacted in 1974 and provides a lower rate, the COIIID1sBion's 

proposed general section should be amended to adopt the lower rate and 

should repeal both Section 10242.5 of the Business and Professions Code and 

the provision enacted by AB 105 to limit late payment charges. 

-12-



Minutes 
November 29 and 30, 1973 

(2) Subdivision (e). In subdivision (e), after "enforcement," the 

word "proceeding" was inserted. 

(3) Subdivision (f). It was noted that subdivision (f) of proposed 

Civil Code Section 2954.6 states that the section does not apply to loans 

made by "an industrial loan company subject to the provisions of Division 7 

(commencing with Section 18000) of the Financial Code," as well as to loans 

made by credit unions or.-personal property brokers under similar statutes. 

It was pointed out that, effective January 1, 1974, mortgage bankers can be 

licensed as industrial loan companies but are not subject to the late charge 

limitations imposed by Section 18667 of the Financial Code. late charges 

imposed by such mortgage bankers would thus be subject to the standard pro-

vided by Section 3319 and would not be subject to the limitations imposed 

by Section 2954.6. It was suggested that subdivhion (f) be revised to ex-

clude only those industrial loan companies, personal property brokers, and 

credit unions which are subject to the late charge provisions of the statutes 

governing such entities. 

After considerable discussion, the Commission decided not to revise 

subdivision (f) of Section 2954.6. It was noted that, to the extent that 

entities described in subdivision (f) are not subject to the late payment 

charge limitation of the particular special statute which governs the entity, 

this reflects a decision that the late payment charges of such entity should 

not be dealt with by statute. Consistent with this decision, these charges 

will not be governed by Section 2954.6 but, instead, will be governed by the 

general section relating to the validity of a liquidated damages provision--

Section 3319. The Comment to subdivision (f) should be revised to note· 

-13-
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that there are exceptions to the rule that the late payment charges of credit 

unions, industrial loan companies, and personal property brokers are governed 

by special provisions in the applicable special statate that governs their 

operations. 

(4) Comnent. In the COmment appearing on page 16, an indication should 

be made following the reference to "Section 3302" to the substantive content 

of that section so that a person reading the Comment will know what the sec-

tion deals with. 

On page 18, second paragraph of Comment, after "lete payment charge" 

insert "authorized by this section." 

Section 3319 

Section 3319 wes revised to read: 

3319. (a) Except as otherwise provided by statute, a provision 
in a contract liquidating the damages for breach of a contractual 
obligation is valid UIiless the party seeking to invalidate the provi­
sion establishes that it wes unreasonable under the circumstances exist­
ing at the time of the making of the contract. 

(b) Subdivision (a) does not apply to provisions included in 
public works contracts pursuant to Section 14376 or 53069.85 of 
the Government Code. 

Tbe lest sentence of the second paragraph (page 19) of the Comment to 

Section 3319 wes revised to read: "Compare Commercial Code Section 2718." 

On page 19, the lest sentence of the third paragraph should be rev18ed 

to read in substance: 

On the other hand, where the liquidation of damages provision is in a 
form contract, the court should carefully consider the circumstances 
existing at the time of the making of the contract to assure that the 
provision does not unreasonably benefit the party who prepared the 
form contract. In this connection, it should be noted also that nothing 
in Section 3319 affects the power of a court to modify or rmllify tel'lllB 
in a contract of adhesion. See discussion in 1 B. Witkin, Sunmary of 
california raw Contracts § 13 (6th Ed. 1973). 

-14-
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Section 3320 

This section should be rewritten to require that any liquidated damage 

provision in a contract for the sale of real property is valid only if pro-

vided by a clause separately signed or initialed by each in order to be valid. 

The section should also provide that, if the contract provides that any 

part or aU of any deposit that is actually made by the purchaser shall cOnsti-

tute liquidated damages to the vendor, the amount shall be deemed to be 

reasonable and to satisfy the requirements of Section 3319 if it does not 

exceed five percent of the total .purchase price in the contract. 

OPerative Effect 

Section 9 on page 22 (relating to the operative effect) was deleted. 
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STUDY 78 - IANDLORD-TENANT REIATIONS 

The COIIllI1ission considered Memorandum 73-85 and the attached draft of 

two tentative recommendations relating to landlOrd-tenant relations. The 

Commission decided to separate out the portion relating to liens--Civil 

Code Sections 1861 (r~paaled), l86la (amended), 1862.5 (amended)--and to 

include this portion in a tentative recommendation which is to be sent out 

after the meeting for cozmnent. The remainder of the tentative recommenda-

tion was approved (with the revisions indicated belOW) for printing and 

submission to the 1974 Legislature. 

The Commission made the following decisions with respect to the drafts 

of the recommendations attached to Memorandum 73-85. 

RECOOMENDATION REIATING TO ABANDONMENT OF LEASED REAL PROPER'l"i 

Section 1951. 3 

The phrase "Real property" was inserted for the word "Property" at the 

beginning of subdivision (a). Similar revisions should be made throughout 

the statute. 

Subdivision (c) was revised to read in substance as follows: 

(c) The lessor's notice of belief of abandonment shall be in 
writing and shall be personally delivered to the lessee or sent by 
first-class mail, postage prepaid, to the lessee at his last known 
address and, if there is reason to believe that the notice sent to 
that address will not be received by the lessee, also to such other 
address, if any, known to the lessor where the lessee may reason­
ably be expected to receive the notice. 

In the second line on page 5, the word "lessor" was substituted for 

"underSigned. " 

-16-



Minutes 
November 29 and 30, 1973 

In the last portion of the form at the top of page 5, "(Signature of 

lessor)" was substituted for "(Signature of lessor or his agent)" and 

"(Type or print name of signer)" was substituted for "(Type or print name 

of such person)." 

Subdivision (e) was deleted. 

In the Comment, on page 9, the phrase "a more objective test" was sub-

stituted for "an objective test." A comparable change is to be made in the 

preliminary portion of the recommendation. 

In the preliminary portion of the recommendation, footnote 7 should be 

rewritten to make it more understandable. In revisingth1sfootnote, con:­

sideration should be given to using a portion of the language found in the 

last subdivision of proposed Section 1951.3. 

RECOMMENIlATION REIATING TO PEaSONAL PROPERl'Y lEFT ON PREMISES VACATED BY 

TENANT 

Lien provisions 

The portion of the recommendation relating to liens~-Civil Code Sec-

tions 1861 (repealed), 186la (amended), 1862.5 (amended)--is to be prepared 

as a separate tentative recommendation and distributed for comment to 

interested persons and organizations. 

Disposition of Abandoned Prgperty Provisions 

References should be to "former tenant" rather than to "tenant." 

The provision of Section 1983 on the manner of giving notice should be 

conformed to the language adopted for subdivision (cl of Section 1951.3 

(see above). 
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In the forms, the detailed description under "Address" should be omitted, 

and the informational statement of how the property is to be described in the 

form should be omitted. The informational statement concerning the date to 

be inserted should be retained. The signature should be "Signature of land­

lord" (omitting "or his agent") and the remainder of the information at the 

bottom of the forms' should be conformed to that change. 

The phrase "the landlord reasonably believes may be the owner of the 

property" should be changed to "the landlord reasonably believes to be the 

owner of the property" in subdivision (a) of Section 1983. A similar revi­

sion should be made in the introductory clause of Section 1985 and in sub-

division (b) of Section 1989. The words "may have" should be deleted from 

subdivision (b)(2) and subdivision (c)(2) of Section 1989 and in the Com-

ments to those provisions. A similar revision should be made in subdivision 

(f)(2) of Section 1174. 

Subdivision (c) of Section 1990 was revised to read: 

(c) If the landlord stores the personal property on the premises, 
the cost of storage shall be the fair rental value of the space reason­
ably required for such storage for the term of the storage. 

Section 1991 should be revised so that it gives the substantive right 

to combine the forms, even though technically the form under Section 1951.3 

goes to the "lessee" and the form under Section 1983 goes to the "tenant." 

Subdivision (f)(4) of Section 1174 should be conformed to Section 1987. 

The last paragraph on page 42 should be revised to indicate the basis for the 

holding in Gray v. Whitmore. 
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Other revisions suggested at the meeting or made on copies of the recom-

mendstions turlled in by Commissioners are to be reviewed in preparing the 

recommendations for the printer. 

APPROVED 

D!lte 

ChairllBn 

Executive Secretary 
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