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January 3, 1973 

Time Place --
January 19 - 9:30 a.m. - 5:00 p.m. 
January 20 - 9:00 a.m. - 12:00 noon 

Department of' Airports 
Administration Bldg., Control ~r 
(inquire at reception desk for ' 
location of meeting place) 
1 World Way 
UlS Angeles Airport 

REVISED 

TENTATIVE AGENDA 

for meeting of' 

CALIFORNIA LAW REVISION COMMISSION 

UlII Angeles January 19-20, 1913 

Friday, January 19 

1. Minutes of December 1-2, 1972, Meeting (sent 12/14/72) 

2. Administrative Matters 

Suggested Schedule for Future Meetings 

The staff suggests that the February 8-10 meeting of the COlllllisllion 
not be held and that the dates of' the March 15-17 meet1n6 be clIanged to 
March 1-3. This change is suggested because we will not have sufficient 
material for the meeting on February 8-10 if we complete the agenda for 
the January 19-20 meeting. If' the change is approved, the 'following 
schedule is suggested: 

March 1 (7:00 p.m. - 10:00 p.m.) 
March 2 (9:00 a.m. - 5:00 p.m.) 
March 3 (9:00 a.m. - 1:00 p.m.) 

April 5 (7:00 p.m. - 10:00 p.m.) 
Apri16 (9:00 a.m. - 5:00 p.m.) 
April 7 (9:00 a.m. - 12:00 noon) 

May 4 (10:00 a.m. - 5:00 p.m.) 
May 5 ( 9:00 a.m. - 1:00 p.m.) 

June 1 (10:00 a.m. - 5:00 p.m.) 
June 2 ( 9:00 a.m. - 1:00 p.m.) 

July 12 (7:00 p.m. - 10:00 p.m.) 
July 13 (9:00 a.m. - 5:00 p.m.) 
July 14 (9:00 a.m. - 12:00 noon) 

August--no meeting 

Topics on Agenda 

Memorandum 73-14 (enclosed) 
-1" 

San Francisco 

UlS Angeles 

San Francisco 

Uls Angeles 

San Francisco 
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, January 3, 1973 

3. Study 26 - Escheat (Unclaimed Property law) 

Memorandum 73-6 (to be sent) 
Draft of Recommendation (attached to Memorandum) 

4. Study 72 - Liquidated Damages 

Memorandum 73-1 (to be sent) 

5. Study 39.30 - Wage Garnishment and Related Matters 

Memorandum 73-2 (sent 12/14/72) 

6. Study 39.70 - Prejudgment Attachment 

Nonresident Attachment 

Memorandum 73-4 (enclosed) , 
Background Memorandum (attached to Memorandum) 

Tentative Recommendation 

Memorandum 73-5 (sent 12/29/72) 
Revised Tentative Recommendation (attached to Memorandum) 

Bring to meeting: Recommendation Relating to Claim and Delivery 
Statute (sent 1/5/73) 

saturday, January 20 

7. Study 36 - Condemnation 

36.20 - Right to Condemn Generally 

Memorandum 73-12 r, enclosed) 

36.40 - Excess Condemnation 

Memorandum 73-7 (sent 12/14/72) 
Revised Excess Condemnation Article (attached to Memorendnm ) 
First Supplement to Memorandum 73-7 (enclosed) 

36.50 - Just Compensation and Measure of Damages 

Memorandum 73-8 ('enclOSed) 
Memorandum 73-11 (sent 12 14/72) 

36.32 - Indemnification Requirement in Joint Use cases 

Memorandum 73-13 (to be sent) 
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• MINUTES OF MEETING 

of 

CALIFORNIA IAW REVISION COfoMISSION 

JANUARY 19 AlVD 2q, 1913 

Los Angeles 

A meeting of the California Law Revision Commission was held in Los 

Angeles on January 19 and 20, 1913· 

Present: John D. Miller, Chairman 
John J. Balluff 
Noble K. Gregory 
John N. Mclaurin 
Thomas E. Stanton, Jr. 

Absent: Ioilrc W. Sandstrom, Vice Chairman 
Alfred H. Song, Member of Senate 
Howard R. Williams 
George H. Mlrphy, ex officio 

Messrs. John H. DeMJully, Jack I. Horton, Nathaniel Sterling, Stan G. 

Ulrich, and Bruce Donald, members of the Commission's staff, a180 were 

present. Professor Stefan A. Riesenfeld, and Professor William D. warren, 
I 

C<mn1sa1on consultants on creditors' remedies, were present Frida;y. January 19. 

Jerrold Fadem and Paul OVerton, CoDBD1ssion consultants on condeDllllltion law 

and procedure, were present Saturda;y, January 29. 

The following personc were present as observers:on days indicated: 

Friday, January 19 

John E. Balluff, California Bankers Association, Sacramento 
W. Dean Cannon, Jr., California Savings 8: Loan League, Pasadena 
Samuel J. Cord, State Controller, Sacramento 
C. G. Gordon, Real Estate Consultant, Los Angeles 
C. C. Jotyroup, Travelers Express Company, Los Angeles 
J. A. Seedman, Union Ioilnufacturing Company, Los Angeles 
Paul L. Spooner, Jr., Counsel, Travelers Express Company, Inc., MlnneapoH ~ 

Saturday, January 20 

Charles Spencer, Department of Public Works, Los Angeles 
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Minutes 
January 19 and 20, 1973 

ADMINISTRATIVE MATTERS 

Approval of Minutes of December 1. and 2 Meeting 

The Minutes of the December 1 and 2, 1972, meeting of the law Revision 

Commission were approved as submitted by the staff. 

Schedule for Future Meetings 

The schedule set out belOW was approved for future meetings. 

March 1 (7:00 p.m. - 10:00 p.m.) 
March 2 (9:00 a.m. - 5:00 p.m.) 
March 3 (9:00 a.m. - 4:30 p.m.) 

April 5 (7:00 p.m. - 10:00 p.m.) 
April 6 (9:00 a.m. - 5:00 p.m.) 
April 7 (9:00 a.m. - 12:00 noon) 

May 4 (10:00 a.m. - 5:00 p.m.) 
May 5 ( 9:00 a.m. - 1:00 p.m.) 

June 1 (10:00 a.m. - 5:00 p.m.) 
June 2 ( 9:00 a.m. - 1:00 p.m.) 

July 12 (7:00 p.m. - 10:00 p.m.) 
July 13 (9:00 a.m. - 5:00 p.m.) 
July 14 (9:00 a.m. - 12:00 noon) 

August--no meeting 

Topics on Agenda 

San Francisco 

Los Angeles 

San Francisco 

Los Angeles 

San Francisco 

The Commission considered Memorandum 73-14 which reported that recent 

law review articles suggest that legislation is needed in areas of the law 

COVered by topics that the Commission has recommended be dropped from its 

agenda. So that it will be possible for the Commission to study these areas of 

the law when and if time permits, the Commission directed that the resolution 

introduced at the 1973 session to continue the Commission's authority to 

study previously authorized topics be amended to permit continued study of 

the "powers of appOintment" topic and the "liability of unincorporated aS80-

ciationa and their members" topic. 
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Minutes 
January 19 and 20# 1973 

Personnel Matters 

The Executive Seoretary announced that Mr. Sterling i8 planntag to 

resign from the CommissiOft's staff about September 1, 1973, to go into 

private practice. 

The Elcecutive Secretary reported that difficulties were being encounter.-l 

in appointing Mr. Ulrich as legal Counsel on the Commission's staff. ODless 

Mr. Ulrich can be appointed pursuant to Civil Service requirements, his 

employment with the COmmission -will terminste in MIIrch 1973. 'l'he State 

Personnel Board has certified a list of persons eligible for appointment 

to thJ.s pos11:ion and it appears that it wiU not be possible to reaeh 

Mr. Ulrich on the list. The Elcecutive Secretary reported on the backirOund 

of the two persons who have been interviewed fa: the position. It va. agreed 

that these persons, who have indicated that they are unwilling to waive thi. 

appointment, do not possess the min:1Jmun qualifications required to perfOI'll! 

the duties as a member of the Commission's legal staff. The Executive Seere-

tary reported that he planned to leave the position vacant until it is 

possible to appoint a qualified person to this position. 

Contract With Professor Warren 

The Commission discussed the scheduling ot work on the topics on its 

agenda in light of the anticipated loss of two members ot Us lessl &tatr. 

Mr. Sterling will be leaving about September 1, 1973, and it is likely that 

Mr. Ulrich will be terminated in March 1973 because it will not 'be posdbl. 

to continue his emplqyment in view of civil service regulations. 

'!be major ares of research needed to continue work on the creditors' 

remedies topic is the portion Oil execution. Work on the claim and deUvery 
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Minutes 
January 19 and 20, 1973 

statute (covered by a contract with Professor William D. Warren--Agreement 

1971-72(5), dated May 15, 1972) is substantially complete, a recommendation 

on this subject having been submitted to the 1973 legislative session. It 

has been planned that the staff would prepare the necessary background 

research study on execution, Professor Warren providing expert advice to 

the staff and Commission on this subject pursuant to 8 :t:r1or contract (Agree-

ment 1970-71(8), dated May 28, 1971). If it becomes necessary to terminate 

Mr. Ulrich as a staff member, it will be impossible for the staff to prepare 

the background material. 

The Commission discussed with Professor warren the possibility of his 

preparing a background study on execution. Professor Warren reported that 

he would be willing to undertake this task if he could be provided sufficient 

funds to employ needed research assistants. He reported that he had in mind 

a recent law graduate who he believes could assume a substantial portion of 

the burden of preparation of the study. It is planned to have the study 

take the form of a draft statute with explanatory Comments and that the study 

will be completed by June 30, 1973. The amount of the contract would be 

.$5,000. 

The Commission authorized the following research contract, the Executive 

Secretary being authorized and directed to execute the contract on behalf 

of the Commission: A contract with Professor William D. warren, Stanford raw 

School, to prepare a study (consisting of a draft statute and explanatory 

Comments) -:for legislation covering execution. Compensation is to be $5,000 

for the study. The contract should limit the amount that can be paid to 

research assistants employed by Professor Warren as follows: 

-4-



Minutes 
January 19 and 20, 1973 

law graduate not admitted to California Bar -- fl,CQ7 per month ($5.81 

per hour). 

lawyer admitted to California Bar -- $1,111 per month ($6.41 per hour). 

The contract should require periodic payments to cover ProfessOr Warren's 

costs for research assistants actually employed so that Professor Warren can 

pay such assistants promptly. 

In other respects, . the contract should follow the form ordinarily used 

in law Revision Commission research contracts. The provisions providing re-

imbursement for travel expenses should not be included in the contract, this 

matter being covered by Agreement 1970-71(8), dated May 28, 1971, which 

contract covers providing expert advice at meetings on all aspects of creditors' 

remedies. 

Restricting Commission Attention to Final Cases Only 

The staff was instructed not to bring to Commission attention for 

action by the Commission any cases unless such cases have become final. 

Although cases ~ be brought to Commission attention for informational 

purposes, it was considered not to be profitable to discuss such cases with 

a view to taking Commission action unless such cases have become final. 

-5-
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Minutes 
January 19 and 20, 1973 

STUDY 26 - ESCHEAT (UNCLAIMED PROPERTY LAW) 

The Commission considered Memorandum 73-6 and the First Supplement to 

Memorandum 73-6, together with the comments of observers present at the 

meeting. 

Attention was directed to the staff draft of a tentative recommendation 

which was attached to Memorandum 73-6. The following actions were taken: 

Section 1511. The repeal of this section was approved. 

Section 1513. The amendment of this section was approved. 

Section 1530. The staff' withdrew its recommendation that this section 

be amended. No amendment of this section was considered necessary. 

Section 1542. The amendment of this section was approved. 

Section 1564. The staff withdrew its recommendation that this section 

be amended. No amendment of this section was considered necessary in order 

to provide for the payment of the expenses referred to in the staff memorandum. 

Section 1581. The Commission determined that this section should be 

revised so that the record-keeping requirement can be satisfied by (1) asking 

the purchaser of a travelers check or money order whether or not he resides 

in California and (2) making and maintaining a record of those travelers 

checks and money orders that are sold to persons who do not reside in Cali-

fornia. It should also be made clear that the record-keeping requirement 

applies to check sellers. The representatives of persons iSBuing travelers 

checks and money orders who were in attendance at the meeting expressed 

approval of this approach and indicated that it would not be unreasonably 

burdensome. 

New section. A new provision should be added to the Unclaimed Property 

law, to read substantially as follows: 

-6-
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Minutes 
January 19 and 20, 1973 

Notwithstanding any other provision of this chapter, intangible 
personal property escheats to this state under this chapter in any 
case where such property escheats to this state under any statute of 
the United States. To the extent that the escheat.~f property to this 
state is governed by the terms of a statute of the United States which 
does not require the keeping of the record in order to accomplish such 
escheat, such record need not be made or maintained. 

Resolution to United States Congress. The Commission directed the staff 

to include in the recommendation a recommendation that california adopt a 

resolution urging enactment of legislation to provide for escheat of travelers 

checks and money orders on the basis of the state where originally issued. 

The text of the resolution should be included in the Commission's recommenda-

tion. 

Revised recommendation. A revised recommendation is to be prepared for 

the March meeting with a view to approving a recommendation on this subject 

for printing and submission to the 1973 legislative session. 

-7- i 
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Minutes 
January 19 and 20, 1973 

STUDY 36.20 - CONDEMNATION (THE RIGHT TO CONDEMN GENERALLY) 

The Commission considered Memorandum 73-12. After discussion, the 

Commission approved the following section and Comment for inclusion in the 

comprehensive statute. 

§ 1240.170. Interpretation of grants of eminent domain authority; 
separate authorizations 

1240.170. (a) None of the provisions of this article is 
.inte04ed to limit, or shall limit, any other provision of this 
article, each of "hieh is a distinct and separate authorization. 

(b) None of the provisions of Article 2 (commencing with 
Section 1240.110), Article 3 (commencing with Section 1240.210), 
Article 4 (commencing with Section 1240.310), Article 5 (com­
mencing with Section 1240.410), Article 6 (commencing with Sec­
tion 1240.510), Article 7 (commencing with Section 1240.610), 
or Article 8 (commencing with Section 1240.810) is intended to 
limit, or shall limit, the provisions of any other of the 
articles, each of which articles is a distinct and separate 
authorization. 

Comment. Section 1240.170 makes clear that the various articles 
contained in this chapter are distinct and separate authorizations. 
For example, the authority granted by Article 6 (condemnation for com­
patible use) is independent of the authority contained in Article 7 
(more necessary public use) and is not limited in any way by the rules 
set forth therein. Likewise, condemnation of property appropriated to 
a public use may be accomplished under Article 7 independent of any 
authority stated in Article 6. Section 1240.170 is based on former 
Section 104.7 of the Streets and Highways Code. 

-8-
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Minutes 
January 19 and 20, 1973 

STUDY 36.32 - CONDEMNATION (INDEMNIFIC'JITION REQUIREMENT IN JOINT 
USE C'JI SES ) 

The Commission considered Memorandum 73-13 relating to provision for 

indemni ty in situations where joint' use of property is required by eminent 

domain. The Commission directed that the statute provide in substance that 

the parties are authorized to agree on the terms and conditions of jOint use, 

including an indemnity provision and, failing agreement, the court is to 

specify such terms and conditions. The Commission directed that no standard 

be imposed on the court in its determination of the allocation of liability. 

-9-
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Minutes 
January 19 and 20, 1973 

STUDY 36.40 - CONDEMNATION (EXCESS CONDEMNATION) 

The Commission considered Memorandum 73-7 and the First Supplement to 

Memorandum 73-7. The following actions were taken with respect to the 

redraft of the excess condemnation article which was attached as Exhibit I 

of Memorandum 73-7. 

Section 1240.410 

Subdivision (c) of Section 1240.410 was revised to read: 

(c) Property may not be acquired under this section if the 
defendant proves that the public entity has a reasonable, practi­
cable, and economically sound means for preventing the property 
from becoming a remnant. 

On page 2, a portion of lines 7, 8, and 9 was revised to read: n(2} it 

will be reduced below the minimum zoning limits for building purposes and 

it is not reasonably probable that there will be a zoning change . 

On page 3, line 2, the phrase "litigating the issue of damages" was sub-

stituted for "litigating damages" and on page 3, line 4, the word "price" 

" 

was subst ituted for "value." The third sentence of the first Whole paragraph 

on page 3 was deleted. 

Section 1240.420 

This section, which dealt >lith condemnation of the remainder of a 

structure, was deleted. Objections were made that the section was too 

restrictive in that it did not permit condemnation of an unsafe structure, 

was too restrictive in the test for when the entire structure could be 

condemned, and was unnecessary because such authority is not now specifi-

cally provided by statute generally and condemnors nevertheless are able 

-10-
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Minutes 
January 19 and 20, 1973 

to deal with the problem under their general excess condemnation authority. A 

suggestion was made t~t the condemnor should be able to force the property owner 

to accept a relocation of a structure located partly on property to be 

taken but, when the section was deleted, this suggestion was dropped. 

Conforming changes should be made to reflect the deletion of Section 1240.420. 

-11- j 
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January 19 and 20, 1973 

STUDY 36. 50 - CONDEMNATION (JUST COMPEl'lSATION AND MEASURE 
OF DAMAGES--DRAET STATUTE) 

The Commission considered Memorandum 73-8 and first two articles of the 

attached draft statute of the compensation chapter. The Commission made the 

following changes in the sections considered: 

Section 1245.010. This section and Comment were combined with Section 

1245.020 and Comment. 

Section 1245.020. The phrase, "may require amounts less than are 

provided" in the last sentence of the Comment was replaced by the phrase "my 

not require payments as great as those provided." 

Article 2. Date of Valuation. The Comment appearing under the article 

heading should include an indication of the date of valuation in the case of 

a taking of public utility property. 

Section 1245.140. The sentence in the Comment immediately following 

the citation of People v. Murata should be revised to read: "Section 1245.140 

changes the result £! that decision . " The Comment should also be ex-

panded to indicate the reason for the change. 

Section 1245.150. The citation to the unreported case in the Comment 

should be deleted and the Comment adjusted accordingly. Also, the discus-

sion in the Comment of the difference between the rules for date of valuation 

for a retrial following a mistrial and a retrial following an appeal should be 

made clear. 

-12- J 



Minutes 
January 19 and 20, 1973 

STUDY 36.53 - CONDEMNATION (JUST COMPENSATION--ADDITIVES) 

The Commission considered Memorandum 73-11 and the attached copy of 

Memorandum 72-76 relsting to compensation for business losses in eminent 

domain. 

The Commission decided not to propose a statute that would purport 

to codify Article I, Section 14, of the California Constitution, but 

directed the staff to include in a Comment in the compensation chapter a 

statement to the effect that, in addition to the compensation specifically 

provided in the chapter, the condemnee is entitled to any additional com-

pensation required by the "just compensation" clause of the state or 

federal Constitution. 

The Commission directed the staff to prepare a statute providing for 

compensation for loss of goodwill for consideration at a future meeting. 

-13-
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STUDY 39.30 - WAGE GARNISIlMENl' AND RELATED MATl'ERS 

The Commission considered Memorandum 73-2 and approved the addition 

of the following sentence at the end of Section 723.101: 

At least 10 days before the hearing on the application, the judgment 
creditor who obtained the original earnings withholding order shall 
serve on the judgment creditor who served the intervening order 8 
notice of the time and place of the hearing on the application and a 
copy of the application. 

-14-
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January 19 and 20, 1973 

STUDY 39.70 - PREJUDGMENT ATTACHMENT 

The Commission considered Memorandum 73-4 relating to nonresident 

attachment and an unnumbered memorandum prepared by Professor Riesenfeld 

(Exhibit I attached to these Minutes). Time did not permit consideration 

of Memorandum 73-5. The material presented therein is to be considered at 

the March meeting. 

The following action was taken with respect to the matters considered: 

Nonresident Attachment 

The Commission directed the staff to prepare provisions which implement 

the principle of the 1964 Uniform Enforcement of Foreign Judgments Act, taking 

note of the problem discussed in Knapp v. McFarland, 426 F.2d 935 (2d. Cir.' 

1972), and other difficulties which might arise in adopting the Act in Cali-

fornia. 

After lengthy discussion, the staff's recommendation that jurisdictional 

attachment and quasi in rem jurisdiction be completely abolished was rejected. 

The Commission indicated its reluctance to affect quasi in rem jurisdiction 

and expressed its preference for leaving the question of the continued 

vitality of quasi in rem jurisdiction to the courts under the basic jurisdic-

tion statute, Code of Civil Procedure Section 410.10. However, the Commission 

directed the staff to reconsider whether attachment should be authorized in 

any action brought against a nonresident or whether some types of actions, 

~, tort actions, should be excluded. 

The Commission also directed the staff to investigate whether the 

statute should only allow attachment of the assets of nonresident defendants 

based on an ex parte showing of the probable validity of the plaintiff's claim 
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and a showing of a danger that the assets in the state will be dissipated 

or removed or whether nonresidency itself should be grounds for ex parte 

issuance of a writ of attachment. 

Prejudgment Attachment Statute 

Agricultural Oode Section.281. This section was revised to retain the 

authority to attach but to make clear that the issuance of the attachment shall 

be in the manner provided by the attachment provisions of the Code of Civil 

Procedure. In connection with this section and similar authorizing provi-

sions, Section 483.010 (Oode Civ. Proc.) must be revised to provide: "Except 

as otherwise provided by statute." 

Civil Oode Section 4380. Approved as drafted. 

Code of Civil Procedure Section 481.030. The Comment to this section 

should refer to those cases which provide that an attachment levy is effec-

tive only as to a debt which has accrued at the time of the levy. 

Code of Civil Procedure Section 487.010. The first portion of this 

section was revised as follows: 

487.010. The following property shall be subject to attachment: 

(a) Where the defendant is a corporation, all corporate property 
subject to levy. 

(b) Where the defendant is a [v;rtner or) partnership, all 
partnership property subject to levy. 

* * * * * 
The Comment to this section should make clear that certain property is 

not subject to levy, ~, copyrights and patents, hence is not subject to 

attachment. The staff was directed to make certain that a method of levy is 

provided for all property which should be subject to attachment. (See also 

Section 688 below.) 

-16-
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January 19 and 20, 1973 

Code of Civil Procedure Section 488.400. This section was revised to 

provide for seizure only where the defendant is the person in possession. 

Code of Civil Procedure Section 488.410. The order of subdivisions (b) 

and (c) should be reversed. Subdivision (a) should be limited to only defend­

ants in possession. Paragraph (2) of Section 8317 of the Commercial Code 

should be incorporated by reference to deal with third persons in possession. 

Code of Civil Procedure Section 491.010. The staff was directed to make 

clear tha~ where a garnishee claims any interest in property sought to be 

attached, a turnover order rIlly not be issued UIld.er subdivision (c). 

Code of Civil Procedure Section 688. The first sentence of this sectie' 

was revised as follows: 

688. All goods, chattels, moneys or other property, both real 
and personal, or any interest therein, of the judgment debtor, not 
exempt by law, except as provided for in Section 690.6, and all 
property and rights of property levied upon se!see-aHe-ae~e under 
attachment in the action, are liable to execution. • . • 

The staff was directed to provide either here or in the attachment 

statute a method of levy (garnishment) for property subject·to execution 

(intangibles--debts and credits) for which a levy procedure is not provided 

in the present draft. 

The staff was further directed to consider the appropriate treatment here 

for causes of action and judgments. 

-17-
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S'ItiDY 39. 90 - CLAIM AND DELIV"'.uRY STATUTE 

The follo';Jing letter froU! the Office of the Legislative Counsel \las 

brought to the attention of the La\l ilevi'sUn Commission. 

Mr. John H. DeMoully 
Executive Secretary 

Sacramento, California 
January 17, 1973 

California Law Revision Commission 
School of Law 
Stanford University 
Stanford, California 94305 

Claim and Delivery /,967' 

Dear Mr. DeMoully: 

We have prepared the enclosed draft of a bill 
relating to claim and delivery for introduction pur­
suant to your request. 

The proposal, among other things, authorizes 
an ex parte writ of possession for property feloniously 
taken and for credit cards. In this connection, while 
we have not had an opportunity to consider the matter 
fully, we think this might raise issues of procedural 
due process in that the defendant may be deprived of 
his property without prior notice and hearing (see 
Sniadach v. Family Finance Corp. (1969), 23 L. ed. 2d 
349) . 

MAM:ww 

, -18-

Very truly yours, 

George h. Murphy 
Legislative Counsel 

By ~ ~..4!A~. ~,.-=>-===­
Mirko A. Milicevich 
Deputy Legislative Counsel 
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STUDY 72 - LIQUIDATED DAMAGES 

The Commission considered Memorandum 73-1 and a letter from the Cali-

fornia Bankers Association concerning the late payment charge on loans 

secured by real estate. 

The Commission discussed the staff proposed Section 2954.6 set out in 

Exhibit IV to Memorandum 73-1. The suggested section was approved in sub-

stance, but various technical deficiencies were noted for staff attention 

in preparing a recommendation for consideration at the next meeting. The 

following actions \Tere taken: 

(1) Subdivision (c) should make clear that a provision that satisfies 

the requirements of that subdivision is valid under Section 3319 and deemed 

to satisfy the requirements of Section 3319. 

(2) Subdivision (a)(2), defining "installment," should be revised in 

light of the following comment submitted by Commissioner Gregory: 

Section 2954.6 applies to the "default, delinquency, or late 
payment charges" referred to in section 2954.5. Section 2954.5, 
however, fails to define these charges and I'm concerned that the 
same definitional problems might exist as exist with the similar 
reference to "late payment, delinquency, default * * * or other 
such charges" in section 226.4(c) of Regulation Z, promulgated by 
the Federal Reserve Board to implement the Truth in Lending Act. 
For example, this section probably covers such charges as attorneys' 
fees upon default, and in fact an Iowa court has recently held that 
the lender's right to accelerate is a late charge under Truth in 
Lending. To avoid any such problems, as well as to eliminate the 
problem whether increases in the interest rate upon default consti­
tute late charges, I think the Law Revision Commission should con­
sider a precise definition of late charges. 

(3) It was suggested that the limitation provided by the statute could 

be avoided by dividing the balloon payment into two payments of more than 

··19-
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$500. The staff is to give consideration to this problem and.revise the 

statute to preclude using this method of avoiding the limitation. 

(4) It should be made clear that the requirements of Sections 2954.5 

and 2954.6 cannot be avoided by calling the late charge "interest." In 

other words, Sections 2954.5 and 2954.6 apply even where the late payment 

charge is designated as interest. 

(5) The Commission specifically approved computing the late payment 

charge on the basis of including the portion of the payment that consists of 

funds for property tax and property insurance. 

(6) The Commission specifically determined that Section 2954.6 should 

not be limited to single family dwellings. The $500 and below standard is 

designed to avoid controversy as to the validity of a late payment charge in 

cases where the amount of the payment is $500 or less. The no-more-than-

four-units (one of which is occupied by the debtor) standard was also dis-

cussed and rejected. This test also does not recognize that the problem is 

one of when the issue of the validity of the amount of the late payment 

should be subject to judicial decision rather than being governed by statute. 

The $500 standard is a rational basis for segregating those cases where the 

amount of the payment is sufficiently high to permit judicial determination 

whether the amount of the late payment charge is manifestly unreasonable. 

The Savings and Loan Association representative indicated that he had 

some technical revisions that he would provide in a letter he will send to 

the staff. 
APPROVED 

Date 

Chairman 

-20-
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UNIVERSITY OF CALIFORNIA, BERKELEY 

BEREEtJ!:y 4 DAVIS· lRVENE • LOS ANGELES· :RIVERSIDE • SAN DIECO • SAN FRANCISCO 

JmIlRANDUM 

To: Law Revision Commission 

From.: Stefan A. Riesenfeld 

SCtK)()L OF LAW (MALT HALL) 

BEBXELEY.~FO~A 94?20 
.. TELEPHONE [415]642- 0330 
January 16, 1973 

I am dissatisfied with some of the sections of the proposed 

Attachment law and comments thereto Which have been tentatively 

approved by the Commission and I respectfully suggest that the 

Commission reconsider the same. My main concern relates to 

§1688, 488.400 and 488.040, but I am also troubled by 11481.050 

and 488.410. 

A. 

Under the present law as codified in §688 "all goods, 

chattels, moneys or othe7 property, both real and personal, 

or any interest therein, of the judgment debtor not exempt 

by law • • • and all property and rights of property seized 

and held under attachment in the action are liable to execution." 

The methods of levy under writ of attachment and under a 

writ of execution were·identical. 

The proposed attachment statute introduces two important 

changes: 

1. It narrows the acope of assets which are liable to 

attachment, especially by contracting the chose in action 

definition. (§48l.050) 
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2. It abolishes seizure as a proper method of attachment 

in certain cases. 

Since §688 ],,,,,,-nit:ed e levy of execution on "debts" not 

constituting choses in ",:tion under' the present definition, a 

gap is created, unless a) provisions are made for levy of exe-

cution on debts Dot constituting choses in action and b) the 

proper method :'$ ir.ciicatec. An important <:ase in point is 

presented by Houghton v. Pacific Southwe~t T & 5 Bank, 111 

Cal. App. 509, as explained in Lynch v. Cunningham, 131 Cal. 

App. 164. The Houghton case concerned levy on the interest 

of a beneficiary in a trust created for the purpose of selling 

the real property and paying the money from such sale to the 

beneficiary. It was held that in such a case "the beneficiary 

had no title, legal or equitable, in the real property but only 

the right to receive from the trustee money, a bare chose in 

action." Under the proposed draft such interest would not be 

subject to a levy of execution for lack of appropriate provisions 

for levy, and at best would be subject to supplementary proceedinp. 

B. 

I Bee nCo reason ",hy the interest of a pledgor in negotiable 

instruments or negotiable documents should not be reached by 

garnishment as before., I think that the rule that garniabment 

in such case was the proper proceeding was sufficiently estab-

lished in California as well as in other jurisdictions, Deering 

v. Richardson-Kimball Co., 109 Cal. 73, Puissegur v. Yarbrough, 

-2-

'j 



( 

v 
:I~' 

.. ~. 

EXHIBIT I Minutes 
January 19 and 20, 1913.·.· • 

29 Cal. 2d 409. Levy by seizure was required only where the 

negotiable note was in the hann. of a holder who was the debtor. 

The leading case in point is Hoxie v. Bryant, 131 Cal. 85. 

See also HaJ11 .... n v. Crumal, 13 CaL App. 2d 612. The situation 

in the case of negotiable instruments was not different frca 

that in the case of other tangible personal property. Th.e 

principal California precedent governing pledged chattels is 

Treadwell v. Davis, 34 Cal. 601. In that case the Supr_ Court 

of California pointed out that if a creditor of the pledgor wanted 

greater security than under a levy by garnishment he was to pro-

ceed pursuant to CCP §545, if need be, by paying off the pledge. 

The same rule applied in New York, as follows from the leading 

case of Wsrner v. Fourth National Bank, 115 N.Y. 251, 22 N.E. 172 

cited as precedent in California in Houghton v. PacifiC Southwest 

T & S Bank, 111 C.A. 509 at 513. Section 488.400 as drafted se~ 

to authorize the sheriff to divest the pledgee of his posseaaion 

without court order. This seems to be too drastic an interfereDCi 

with the pledgee's right. The pledgee may have a legitilllate intdeat 

in undisturbed possession in order to be able to·promptly liquidate 

the pledge in case the pledgor defaults. It might be mentioned 1. 

the case of McCoy v. Justices Court, 23 C.A.2d 99, the court made 

the following statement: 

"It is argued that the manner of levying execution when the 

property is in the possession of a third party is governed by ff543 

and 648 of the CCP and that, therefore, such a levy may only be ..de 

by way of garnishment. While §688 pe:nn:its a garnishment in such • 
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case that remedy is not made exclusive and undet' precedi1l8 sectiOll8 

of the Code execution '~ould he levied by seizing the property as 

that of the judgment debtor, 'if the interested parties desire .!i2. 

!!l!:!. ~~. ,n Reference shCluld also be made to Gault v. Wips, 

32 Cal. App. 1. In that case the pledgee himself levied on the 

pledgor's right by surrendering the property to the sheriff. The 

court held that the levy was valid but that the pledgee had lost his 

right under the pledge, sin~e possession is necessary for a pledge. 

Under the present UCC a 'pledge does not need a secUrity aatee-

ment in writing. 19-203. Moreover, a security interest perfected 

by possession ceases to be perfected if the secured party parts 

with possession. So far as negotiable documents are concerned, 

17-602 provides that "no lien attaches by virtue of any judicial 

process to goods in the possession of a bailee for which a neso­

tiable document or title is outstandi1l8 unless the document be first 

surrendered to the bailee or its negotiation enjoined, and the bailee 

shall not be compe11~ to deliver the goods pursuant to process' until 

the document is surrendered to him or impounded by the court." This 

section, which is enacted for the protection of the bailee does not 

require seizure of the document for a valid attachment but aD in-

junction of a negotiation such as by garniahment is sufficient. ! 

see no reason why the California law should depart fra. and be BOre 

restrictive than the UCC. The last sentence of 17-602 suffici~tly 

protects bona fide purchasers of the document. The view here taken 

was endorsed under prior law by the cases Castriotia v. GuarantJ True':. 

.£2.., 229 N.Y. 74, Lutes'v. Shank, 28,5 Sup. Ct. 416, 137 N.Y.S.246S3 

(App. Div.) 
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c. 

In my mind 1488.410 suffers from the same defect. UCC, 18.317. 

par. I, provides that no-attachment or levy upon a aecurity shall be 

valid without actual seizure, but it nowhere authorizes deprivatioD 

of a pledgee of his possession without court order and I do not thiDk 

that California should attempt such a regulation. SectiOn 817. par. 2, 

in conjunction with C.C.P. §545 should remain a valid method to reach 

a pledgor's intereat. At any ~ate, it ~ld_be'much bet~r 1f 18.317 

were literally reproduced in the proposed draft or if the .. tter would 

be noted as being left to the California UCC. 

D. 

Sectiop 488.040 seems to change the law substantially, especially 

in regard to items pledged to or held for collection by banks. The 

relation betwe.8U 1488.040 and §§488.330, 488.380, 488.400 and 488.410 

should be clarified. Is the change good policy? 

-5-
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January 12, 1973 

re q ues tedJ·it~'s~;.ti~tl!.en~· 
Banke rlil iM~~it:J:~t;t9ri 
appro 
charg~ 
partin 
char 

-, f." ,-, •. ~·"F 

to 
support 

members 
sec\Li',,:::,d 

l..Jith respeH-tothe.:wt:ti<J,l charges' now made b, 
of the Associatio~l for late' pa\-ment$' on lDans 
bv real property,' I am advfsed that the D"jOr1t 
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of the major banks impose a charge of 4% of the uelinquent 
installment on conventional loans. There are, of course, 
variations from this figure as each bank sets its own policy 
based upon the character of its loan portfolio. As to cost 
data, I alii unable to' furnish you with that information be­
cause I alii advised that the primary purpose of such a charge 
is to encourage installment payments be made in a timely 
manner. ' , 

l.note that the Coaaissionwillbe considering a 
staffreC.".·.ia.1.~.JWi« •. " •... , t.1.Q. n .. ' .thatl. Wi. ~I:t.,. 1' .•. s. , ... pec.t."" to ...•.. ,.1.0 .• ' .. _.'.1I •... W .... ith install-ments ofnQt'/le41s than$5uOj the. ;l~tepay~t.charge. what- . 
ever tJolei4UtduJtt •. would be: Sl.ItlJect·to itiva~ld~tit)n",n the 
ground8·i~ ". ..... nU .. t;ly;unr.asonable. I~:~1i"notuncommon 
for soph:l~t:i:C~tljd.~~.rcJ.al borro.rsto '~l:f~r~te,ly default 
on :lns tal~ntll' ~en', conditionli, in fhe ~r;'llIaJ:ket!Dlike it 
advantagl!C!UsrodO .s~. . I would suggesttl:ta.t;1!!lfi COmPtission 
cons Idei' ti",~~i~g, t~ likelihood oJ 1j. ti~t~.~·.,~o }~itua tions 

~~H~q~~~Q~;t'~i~:~.cb~~e ~~h;n~:'~::i;l!~;.t;u!~e i t 
de si rabl,e;t:e'".tllli:t thep4¥t1.~sll,lOre f:r:!i!e,d.l~r:JlE!,gOtiating 
late .. p4y~~,chatge8i9n Ucrgeloau, i.e' "~\.':;~,Pe~incon-
sis ten .. t •.•. ·.'.·. « .••...... ' ..... ~. ':.1.' .1.'. '.' ••.... ~.npe: •. ,~ .•.. r. ab ... 1e, .. '.t.o',pe, .. riD .... '.1. t":lil .. , .. ~. i. $.'~.t,i .. o.n. ',as to the rea.,p6)tj)ltil\e,.' of . ~,ebarge , :i.i, it dO",110~)'.~*Elecl 10%. 
I am al ... . S .. o;£.··. ".·.Jlf;: ...•. l1 ... il.··.e.d:. t. h .. a .. tll\.le .... ll .... ~ ..•. ' ... d., .. ·.fsti.nc.:t.1.:d .. ·. n •.•. ~ .• ,;.,.a..d d::.· .... T ... ,.1 ... 8e the iS8ueof,.Wh'~berit t88.l;eaaonable classU~,~\., The 

~~~~St='::~iI1;i~~r:roB::i~!~ha;~~t~~d-~':a.~p~!~~S 
tuni tyte' ¢6riiJiij_r' t~i,8 P1rticUl8.r.rec~~~'i~!; . 

. 'i~:;c.tiH~o~ia$ank4~S 'A~~Ot:,~t~<1~,~~~~ciates 
this opport.\iI'Pit1tO .. ~~·i;ts v;\;.W's,lgl~ 't~.~~ommiS8lon. 
In orderthlit c,th4. le't.t'el:lbe ava1.lalfle,to.'t'h .... rs of the 
Commi8s10n:pJ.7t9iitb.·.·tiheJ$uary19tb .. ~Elt,fng,/r alll sending 
caples to ea'¢ti9fyou~d1f\lidually;' ., .:,' 

,".. . . f -r 

. ,·"!ieiy: truly'yoGi., '. 
. . -. ",'--

-•. "0 '_",' 

t, . 

Counsel 
California Bankers Association 

JEB:rm 

cc: Honorable Alfred H. Song 


