
June 30, 1972 

Time Place 

·July 13 - 7:00 p.m. - 10:00 p.m. 
July 14 - 9:00 a.m. - 5:00 p.m. 
July 15 - 9:00 a.m. - 1:00 p.m. 

State Bar Building 
601 McAllister Street 
San Francisco 94102 

FINAL AGENDA 

for meeting of 

CALIFORNIA lAW REVISlat COMMISSION 

San Francisco July 13-15, 1972 

July 13 

1. Minutes of June 8-10, 1972, Meeting (sent 6/20/72) 

2. Adminis;l;.rative Matters 

Brief oral report on status of 1972 legislative program 

3. Stud¥ 36 - Condemnation Law and Procedure 

36.759 - Uniform Eminent Domain Act 

Memorandum 72-48 (sent 6/21/72) 
Tentative Draft - Articles I-III (attached to Memorandum) 

36.400 - Comprehensive Statute: Review of Comments and Suggested 
Revisions . 

July 14 and 15 

Comprehensive Statute (you have this in blue binder) 
Appendix (sent 6/20/72--to be inserted in blue binder) 
Amendments, Additions, and Repeals (to be sent--green binder) 
Memorandum 72-49 (sent 6/20/72) 
Memorandum 72-50 (to be sent) 
Memorandum 72-51 (enclosed) 
Memorandum 72-52 (to be sent) 

4. Study 39 - Attachment, Garnishment, Execution 

39.80 - Civil Arrest and Bail 

Memorandum 72-43 (sent 6/13/72) 
Tentative Recommendation (attached to Memorandum) 
First Supplement to Memorandum 72-43 (to be sent) 
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June 30, 1972 

39.30 - Wage Garnishment and Related Matters 

Memorandum 72-44 (sent 6/20/72) 

39.70 - Prejudgment Attachment 

U.S. Supreme Court Repossession Case (sent 6/23/72) 
Questionnaire on Prejudgment Attachment, etc. (draft sent 

6/28/72) 
Memorandum 72-45 (sent 6/23/72) 
Memorandum 72-46 (sent 6/23/72) 
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MINUTES OF MEErING 

of 

CALIFORNIA IAW REVISIOO CCH([SSION 

JULy 13 AND 14, 1972 

San Francisco 

A meeting of the California Law Revision Commission was held 1n San 

Francisco on July 13 and 14, 1972. 

Present: John D. Miller, Chairman 
Marc W. Sandstrom, Vice Chairman 
Noble K. Gregory 
Thomas E. stanton, Jr. 

Abnnt: Alt'red H. Song, Member of Senate 
Carlos J. Moorhead, Member of A88emhl,y 
John J. Balluft 
John N. McLaurin 
Howard R. Wlll1BIU 
George B. Murpby~ ex officio 

Meaars. J aim B. De/o!oullJ', Jack I. Borton, and Ilath&Qiel Ster.11ns. 1lllllllbe1'8 

ot the Cqnm~lISion'. staff, al.o were pre.ent. NOl'D&D E. Me.tteoni~ CC-iasion 

te88C1'1' William D. Warren, Coum1sa;lon oonaultaut on atbqhMnt. pnd8tDent, 

ancl execution, was present on Fri~. 

The follOWing per SODS were present as ob8ervers on the daya 1nd1ce.ted: 

ThIll'a4!.y, JulY 13 

Norval Fairmall, Division of Hipays, San Francisco 
James Markle, Department of Water Resources, sacramento 
John M. Morrison, Office of Attorney General, SearaDlllnto 
Davidson ReUl, Continuing Education of the l!6r, Berkeley 
Charles ~ncer, Department of Public Works, Los Angeles. 

David A. Leipziger, U.C.L.A. Law School, Loa Angeles 



MinUtes 
July 13 aDd 14, 1972 

ADMINISTRATIVE MATTERS 

Minutes 

The Minutes of the June 8-10, 1912, meeting were approved as submitted. 

Cancellat10n of Meet1q Scheduled for Jull 1~ 

The meeting or1g1na~ schedUled for July 15 was cancelled beeauH t.here 

were 1uuff1cient members to constitute a quorum on that date. 

__ !sl!edul1 M of Matter' at Meet1Dis 

The CCllDiss10n deterta1Ded that it would be desirable to devote 'l'hurscl.l¥ 

eveninS and Fr1day every other month to c0n48J11D11tloo, with the 'l'hIlrsdel 

evenill8 and Friday of the other months be111i devoted to creditor'. re.d1es. 

The Saturday meetiDe each month will be devoted to the subject not considered 

011 Tbursde;y even1llg and Fr1day. This schedUle will be tr1ed for a tew IIIQDths 

and the decis10n to adopt this scbeme of IIchedUliDS topics will tben be 

It was recopilled that the 111ab1UtT of tbe ~ tc IIIMt cc ~ 

a. a recular practice (becaute of a lack ot a quorum on Saturday_) i. larselY 

retpon.'ble tor the reduetion in productJ.on dur1n& 1972. 



Minutes 
July 13 and 14, 1972 

fn'UDY 36.40 - COIfDEMNATIai (EXCESS CClNIl!HfATIOI) ., 

The Commission considered Memorandum 72-51 and the attached materials. 

The follooD8 actions were taken: 

The proposed statutory provision authorizing condemnation or 

physical or financ1al remnants was revised to read: 

(a) Whenever a part of a larger parcel or property is to be taken 
by a public entity tbroUih condemnatiOil proceediD8S and the remainder, 
or a portion or the remainder, will be left in such dze, shape, or 
condition as to be of little market value, the entity ~ take such 
remainder, or portion of the remainder, in accordaace with this section. 

(b) The relolution, ordinance, or declaration authoriz1D8 the 
tak1D8 or a remainder, or a portion of a remainder, under this section 
and the cQlllPlaint tiled pursuant to such authority sball specifically 
refer to this section. It shall be presumed from the adoption of the 
resolution, ordinance, or declaration that the takiD8 of the ",wIlder, 
or portion or the remainder, is Justified uDder this section. This 
presumption is a presumption atfect1D8 the burden of produci!l8 evidence. 

(c) The court sball not permit a taking under this section if the 
condemnee proves that the public entity has a reasonable, practicable, 
and economically sound means of avoiding or subetantially reduc1D8 tbe 
daJaBa:es that might cause the takit18 of the remainder, or pcrtion of tbe 
remainder, to be Justified under subdivision Ca>. 

(d) Nothing in this section affects (1) the privilege of the entity 
to abandon tbe :proceeding or abandon the proceediD8 as to particular 
property or (2) tbe consequence of any such abandonment. 

The Comment to the above section should be revised to indicate that tbe 

section authorizes the takit18 of both physical and financial relllllal1ts. (The 

provisions relat1D8 to the time and manner of raisiD8 the objection to a taking 

under the excess condeJllllation authority will be considered later in the compre­

bensive provisions governing prel1m1nary objections to the taking.) The 

revised section and Comment thereto will be reviewed at a future meet1D8. The 

Coaa1ssion felt that the suggestion that the :Languase of the RodoDi cue~-
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Minutes 
July 13 and 14. 1972 

"excessive severance or consequential damages"--be inserted in tbe statute 

as • test for when an eJteess taking is permitted was unaatisfaetory beMuse 

sueh 8tandard is no standard at all. 

The COIIII!l1ssion made no ehange in its prior deeision to provide for the 

pretrial determination of the objection to an excess takins. Chairman Miller 

~ed against the motion to retain the pretrial determination of the objection 

to an exeeS8 taking. The physical solution provision was again approved. 



Minutes 
July 13 and 14, 1972 

STUDY 36.400 - CONDEMNATION (COMPREHENSIVE EMINENT 
DCMUlf Sl'ATUl'E--FOOM (F RECOMMENDATIcn) 

The Camnission discussed Memoranda. 72-49 BAd 72-50 ~ tile attatbtd mater1ala. 

The Commission tentatively determined that it would publish a tentative 

recommendation which would include the entire comprehensive statute and 

significant amendments and repeals. However, it is not presently conteq>lated 

that the text of all ~endments and repeals of special district statutes will 

be set out in the tentative recODIIIendation. Bills will be drafted to conform 

epecial district laws to the comprehensive statute. These bills will be 

drafted so that all provisions related to a particular problelD will be col-

lected in one bill. This vill make it possible to avoid amendments. to the 

conforming bUls unlese (attar introduction of the bill) an amendment is 

required to each or most of the sections in the bill because of a deficiency 

in the language used in each conforming amendment made by the bill. 

It was agreed that an appendix, containing the text of existing Title 7 

and Comments to each section thereto explaining the disposition of the sec­

tion, should be included in the tentative recommendation. 

The general approach suggested by the statf--to eliminate all special 

condemnation provillions from the various statutes dealing with particular 

eOf1demnors and to limit such statutes to the grant of condemnation authority 

to the partiCular condemnor--was tentatively approved. 

It was tentatively decided that the various legislative proposals should 

be introduced as soon as the entire package of bills has been tentatively 

approved by the COIII!lission, and these bUls should be referred to interim study. 

During the period of interim study, the Commission's tentative recQIIIlIendation 

will be published, cODIIIents SOlicited, and the recommendation to the Legisla­

ture prepared. 
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Minutes 
July 13 and 14, 1972 

STUDY 36.750 - CONDEMNATION (UNIFORM EMINENT DOMI\IN ACT) 

The Commission considered Memorandum 72-48 and the attached draft of 

the first three articles of the tentative draft of the Uniform Eminent Domain 

Act. 

The major policy question presented to the Commission for decision was 

whether the scope of the comprehensive statute being drafted by the Commis­

sion would include prOVisions relating to the "acquisition" of property (fair 

acquisition policies and relocation provisions) to conform to the scope of 

the Uniform Act. It was reported by the staff that the Uniform Act as 

presently drafted would make compliance with fair acquisition policies 

mandatory and would permit a preliminary objection to the condemnation action 

on the ground of failure to comply with the fair acquisition policies. If 

such an objection is made, the judge would determine whether the action 

should be suspended until compliance is had with the fair acquisition 

policies, whether compliance with the policies is to be excused or wbether 

something less than compliance is to be required. The staff requested direc-

tion on whether the Law Revision Commission wanted to take the same approach 

as the Uniform Act as presently drafted. 

It was noted that California already has enacted a comprehensive reloca-

tion and fair acquisition policies statute and that such statute is compiled 

in the Government Code. It was noted also that there are other requirements, 

such as the environmental study reqUirement, and that failure to satisfy these 

requirements may result in the court enjoining a project. 

It was decided not to ~expand the scope of the comprehensive statute to 

cover the "acquisition" matters that will be included in the Uniform Act. 
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Minutes 
July 13 and 14, 1972 

Where the comprehensive statute covers a particular matter, any inconsistent 

or duplicating or overlapping statutes can be considered for repeaL When 

the provisions on preliminary objections to the condemnation action are 

considered, consideration should be given to what matters, such as the 

environmental statement requirement, constitute a grounds for objection to 

a taking by eminent domain. Consideration can be given to whether the compre-

hensive statute should be expanded to include the "fair acquisition" policies 

and relocation when the condemnation statute has been drafted. 
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Minutes 
July 13 and 14, 1912 

srUDY 39.30 - A'ITACHMENT, GARNISHMENT, EXECUl'ION 
(WAGE GARNISHMENT AND RELATED MA'ITERS) 

The Commission considered Memorandum 12-44 and approved the submission 

of a recommendation on wage garnishment and related matters to the 1913 

session. The statute, with the revisions pr~osed by the staff in Memoran-

dum 12-44, together with the Comments were approved for printing and sub-

mission to the Legislature. All of the staff suggestions in the memorandum 

were approved. The withholding formula will be reviewed at the September 

meeting. Suggested revisions in the Comments were submitted by various 

COIIIIlissioners. 

The staff will prepare a draft of the preliminary portion of the recom_ 

mendation for approval for printing at the September meeting. 
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Minutes 
July 13 and 14, 1972 

STUDY 39.70 - A'lTAClIMENT, GARNISHMENT, EXECtJrION 
(PREJUDGMENT A'lTACHMENT PROCEDURE) 

The Commission considered Memoranda.72-45 and 72-46 and an oral presenta-

tion from its consultant, Professor William D. Warren, concerning certain 

aspects of the Commercial Code provisions relating to secured transactions. 

After lengthy discussion, the Commission determined that, at this point, it 

was unpersuaded that there is a need for a statute providing the remedy of 

attachment for claimants generally. The staff was directed (1) to revise 

the questionnaire presented at this meeting for distribution to determine 

the needs and desires of persons affected by this general 'body of law and (2) 

to analyze and propose necessary or desirable revisions to the attachment 

proviSions enacted in the current legislative session. Professor Warren was 

asked to provide as soon as possible a draft statute with Comments and back-

ground information dealing with judicial repossession. 
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Minutes 
July 13 and 14, 1972 

STUDY 39,80 - ATl'ACHMENr, GARNISlIMENl', EXEClJrION 
(CIVIL ARREST) 

The Commission considered Memorandum 72-43 and the First Supplement 

thereto, The Commission substituted the following for the last sentence 

of pr~osed new Section 478: 

Nothing in this section affects any power a court may have to 
imprison a person who violates a court order. 

With the revisions suggested in the First Supplement to Memorandum 72-43, 

the tentative recommendation was approved for printing and submission to the 

1973 Legislature. 

APPROVED 

Date 

Chairman 

Executive Secretary 
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