June 30, 1972

Time Place

‘July 13 - 7:00 p.m. - 10:00 p.m. State Bar Building
July 14 - 9:00 a.m. - %:00 p.m. 601 McAllister Street
July 15 - 9:00 a.m. - 1:00 p.m. San Francisco 94102

FINAL AGENDA
for meeting of
CALIFORNIA 1AW REVISION COMMISSION
San Francisco July 13-15, 1972
July 13
1. Minutes of June 8-10, 1972, Meeting (sent 6/20/72)
2. Adminiatrative Matters
Brief oral report on status of 1972 leglslative program

3. Study 36 - Condemnstion Law and Procedure

36.750 - Uniform Eminent Domain Act

Memorendum 72-48 (sent 6/21/72)
Tentative Draft - Articles I-III {attached to Memorandum)

36.400 - Comprehensive Statute: Reviev of Comments and Suggested

Revisicons

Comprehensive Statute {you have this in blue binder)
Appendix (sent 6/20/72--to be inserted in blue binder)
Amendments, Additions, and Repeals (to be sent--green binder)
Memorandum 72-49 (sent 6/20/72)

Memorandum 72-50 {toc be sent)

Memorandum 72-51 {enclosed)

Memorandum 72-52 {to be sent)

July 1k and 15
L, Study 39 - Attachment, Garnishment, Executiom

39.80 - Civil Arrest and Bail

Memorandum T2-43 {sent 6/13/72}
Tentative Recommendation (attached to Memocrandum)
First Supplement to Memorandum 72-43 {to be sent)
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June 30, 1972

39.30 -~ Wage Garnishment and Related Matters

Memorandum T2-44 (sent 6/20/72)

39.70 - FPrejudgment Attachment

U.S. Supreme Court Repossession Case (sent 6/23/72)

Questionnaire on Prejudgment Attachment, etec. (draft sent
6/28/72)

Memorandum 72-45 {sent 6/23/72)

Memorandum 72-46 (sent 6/23/72)
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MINUTES OF MEETING
of
CALIFQRNIA 1AW REVISION COMMISSION
JULY 13 AND 1k, 1972

San Francisco

A meeting of the Celifornias Law Revision Commission was held in San
Francisco on July 13 and 1k, 1972.
Pregent:; John D. Miller, Chairman
Marc W, Sandstrom, Vice Chairman

NHeble K. Gregory
Thomas E, Stanten, Jr.

Absent: Alfred H. Song, Member of Senate
Carlcs J. Moorhead, Member of Assembly
John J. Balluff
John N. Mclaurin
Howard R. Williems
George H. Marphy, ex officlo
Messrs. John H. DeMoully, Jack I. Horton, and Nathaniel Sterling, members
of ths Comrission's steff, also were present. Norwan E. Matteoni, Commission
consultani, on condemnation law and procedure, was present on Thursday. Fro-
fessor William B, Warren, Commisaion consultant on attachmant, gernishment,
and execution, was present on Friday.
The following persone were present as observers on the dsys indiceated:
Thur J 1
Norvel Falrman, Division of Highways, Sen Francisco
James Markle, Depsrtment of Water Reaources, Sacramento
John M. Morrison, Office of Attorney General, Seoramsnto

Davidson Ream, Continuing Education of the Ber, Berkeley
Charles Spencer, Department of Public Works, Los Angeles.

Fridsy, July 1%
Pavid A. Leipziger, U.C.L.A. Law School, Los Angeles
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Minutes e
July 13 and 14, 1972

ADMINISTRATIVE MATTERS

Minutes

The Minutes of the June 8-10, 1972, meeting were approved as submitted.

Cancellation of Meeting Scheduled for July 15
The meating originally scbeduled for July 15 was cancelled because there

wvere insufficlent members to constitute a quorum on that date.

Sgheduling of lhtg‘ers at Meetings
The Commission determined that it would be desirsble to devote Thursday

evening and Friday every other month to condemmation, with the Thursday
evening and Friday of the other months being devoted to creditor's remedies.
The Saturday meeting each month will be devoted to the subject not considered
on Thursday evening and Friday. This schedule will be tried for a few months
and the decision to adopt this scheme of scheduling topics will then be
reviaved,

It was vecognized that the inaBllity of the Commission to meet oo SatwMays-
as & regular practice (because of & lack of a quorum on Saturdays) is largely
responaible for the reduetion in production during 1972.
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STUDY 36.%0 - CONDEMNATION (EXCESS CONDEMNATIOR)

The Commission considered Memorandum 72-51 and the attached materials.
The following actions were taken:
The proposed statutory provision authorizing condeanation of
physical or finsncial remnants was revised to read:

{a) Whenever a part of a larger parcel of property is to be taken
by a public entity through condemnatiocn proceedings and the remainder,
cr a portion of the remsinder, will be left in such size, shape, or
condition as to be of little market value, the entity may take such
remainder, or portion of the remainder, in accordance with this section.

(b} The resolution, ordinance, or declaration authorizing the
taking of a remainder, or a partion of a remainder, under this section
and the complaint filed pursuant to such authority shall specifically
refer to this section. It shall be presumed from the adoption of the
resolution, ordinance, or declarastion that the taking of the remainder,
or portion of the remainder, is Justified under this section. 7This
presumption is a presumption affecting the burden of producing evidence.

{(¢) The court shall not permit a taking under this section if the
condennee proves that the public entity hes a reasonable, practicable,
and econcmically scund means of avoiding or substantislly reducing the
damages that might cause the teking of the remainder, or portion of the
remainder, to be justified under subdivision (a).

(3) Nothing in this section affects (1) the privilege of the entity
to abandon the proceeding or abandon the proceeding as to particular
property or (2) the consequence of any such abendonment.

The Comment to the above section should be revised to indicate that the
gection authorizes the taking of both physical and financisl remnents. (The
provisions relating to the time and manner of raising the objection to a taking
under the excess condemnation authority will be considered later in the compre-
hensive provisions governing preliminary objections to the taking.) The
revised section and Comment thereto will be reviewed at e future meeting. The
Commisaion felt that the suggestion that the language of the Rodoni case--
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July 13 and 1k, 1972
"excegsive severance or consequential dameges’--be inserted in the statute
as & test for when an excess taking is permitted was unsatisfactory because
such standard 1s no standard at sll.

The Commission made noc change in its prior decision to provide for the

pretrial determination of the objection to an excess taking. Chairman Miller
voted ageingt the motion to retain the pretrial determinetion of the objection

to an excess taking. The physical solution provision wvas agsein approved.
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STUDY 36.400 - CONDEMNATION (COMPREHENSIVE EMIRENT
DOMAIN SPATUTE--FORM OF RECOMMENDATION)

The Coammission discussed Memoranda T2-4O end T2-50 and the attethed materials.

The Commiasion tentatively determined that it would publish a tentative
recomnpendation which would include the entire comprebensive statute and
significant amendments and repeals. However, it is not presently contemplated
that the text of sll amendmente and repeals of special distriet statutes will
be set out in the tentative recommendation. Bills will be drafted to conform
speclal district laws to the comprehensive statute. These bills will be
drafted so that &ll provisions related to & particuler problem will be col-
lected in one bPill. This will make it possible to avoid smendments . to the
conforming bills unless {(after introduction of the bill) an amendment is
required to each or most of the seectionsg ia the bill because of a deficlency
in the language used in each conforming amendment made by the bill,

It was agreed that an appendix, containing the text of existing Title 7
and Comments to each section thereto explaining the disposition of the sec-
tion, should be inecluded in the tentative recommendation.

The general approach suggested by the staff--to eliminste all special
condemnation provisions from the various statutes dealing with particulsr
condeznors and to limit such statutes to the grant of condemmation authority
to the particulsr condemnor--was tentatively approved.

It was tentatively decided that the various legislative proposals should
be introduced as soon as the entire package of bills has been tentatively
approved by the Commission, and these bills should be referred to interim study.
During the period of interim study, the Commission’s tentative recomsendation

will be published, commente solicited, and the recommendation to the Legisla-

ture prepared. 5
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STUDY 36.750 - CONDEMNATION (UNIFORM EMINENT DOMAIN ACT)

The Commission considered Memorandum 72-48 and the attached draft of
the first three articles of the tentative draft of the Uniform Eminent Domain
Act.

The mejor policy gquestion presented to the Commission for decision was
whether the scope of the comprehensive statute being drafted by the Commig-
sion would include provisions relating to the "acquisition" of property {fair
acquisition policies and relocation provisions) to conform to the scope of
the Uniform Aet. It was reported by the staff that the Uniform Act as
presently drafted would make compliance with fair acquisition policies
mandatory and would permit a prelimingry objection to the condemnation action
on the ground of failure to comply with the fair acquisition policjes. If
such en cbjection is made, the judge would determine whether the acticn
should be suspended until compliance is had with the fair acquisition
policies, whether compliance with the policles is to be excused or whether
something less than compliance is to be required. The staff requested direc-
tion on whether the Law Revision Commiseion wanted to take the same approach
as the Uniform Act as presently drafted.

It was noted that California already has enacted e comprehensive reloca-
tion and fair acquisition policies statute and that such statute is compilled
in the Government Code. It was noted also that there are other requirements,
such as the enviropmentasl study requirement, and that failure to satisfy these
requirenents mey result in the court enjoining a project.

It wag decided not to rexpand the scope of the comprehensive atatute %o

cover the "acquisition” metters that will bve included in the Uniform Act.
-6
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Where the comprehensive statute covers a particular matter, any inconsistent
or duplicating or overlapping statutes can be cohsidered for repesl. When
the provisions on preliminary cbjections to the condemnetion action are
considered, consideration should be given to what metters, such as the
environmental statement requirement, constitute s grounds for objection to

a teking by eminent domsin. Conslderation can be given to whether the compre-
hensive statute should be expanded to include the "fair acquisition” policies

and relocation vwhen the condemnaticon statute has been drafted.
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STUDY 39.30 - ATTACHMENT, GARNISHMENT, EXECUTION
(WAGE GARNISHMENT AND RELATED MATTERS)

The Commission considered Memorandum T2-Li and approved the submission
of a recommendation on wage garpishment and related matters to the 1973
session. The statute, with the revisione proposed by the staff in Memoran-
dum 72-44, together with the Comments were approved for printing and sub-
mission to the Legislature. All of the staff suggestions in the memcrandum
were approved. The withholding formula will be reviewed at the September
meeting. Suggested revisions in the Commentis were submitted by various
Commissioners.

The staff will prepare a draft of the preliminary portion of the recom-

mendation for approvel for printing at the September meeting.
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STUDY 39.70 - ATTACHMENT, GARNISHMENT, EXECUTION
(PREJUDGMENT ATTACHMENT PRCCEDURE}

The Commission considered Memcranda.T72-45 and T2-46 and an oral presenta-
tion from ite consultant, Professor William D. Warren, concerning certain
aspects of the Commercial Code provisions relating to secured transactions.
After lengthy discussion, the Commission determined that, at this point, it
was unpersuaded that there is a need for a statute providing the remedy of
attachment for claimants generslly. The staff was directed (1) to revise
the guestionnaire presented at this meeting for distribution to determine
the needs and desires of persons affected by this genersl body of law and (2)
to analyze and propose necessary or desirable revisions to the attachment
provisions enacted in the current legislative session., Professor Werren was
asked to provide a8 soon as peossible a draft statute with Comments end back-

ground information dealing with judiclal repossession,
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STUDY 39.80 - ATTACHMENT, GARNISHMENT, EXECUTION
{CIVIL ARREST)

The Commission considered Memorandum 72-43 and the First Supplement
thereto. The Commission substituted the following for the last sentence
of proposed new Section 478:

Nothing in this section affects any power a court may have to

imprison s person vho violates a court order.

With the revisions suggested in the First Supplement to Memorandum 72-43,
the tentative recommendation was approved for printing and submission to the

1973 Legislature.

APPROVED

Date

Chairman

Executlve Secretary
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