April 6, 1972

Time Place

April 13 = 7:00 p.m. - 10:00 p.m. STATE BAR BUILDING
601 MeAllister Street
San Francisco 94102

April 1% - 9:00 a.m. -~ 5:00 p.m. BOARD OF BAR EXAMINERS BUILDING
540 Van Ness Ave., 2nd Floor
San Francisco 94102

April 15 - 9:00 a.m. -~ 1:00 p.m. STATE BAR BUILDING

FINAL AGENDA
for meeting of

CALTIFORNIA LAW REVISION COMMISSION
Ban Francisco April 13-15, 1972

1. Minutes of March 9-10, 1972, Meeting (sent 3/17/72)
2, Study 39.30 - Employees' Barnings Protection Law
Memorandum 72-22 (to be sent}

Speclal order of
Discussion with federal administratcr %busgn:,:?or% 1h

({merning)

3. Study 39.70 - Prejudgment Attachment

(1) Schedule for Study
Memorandum 72-23 (sent 3/31/72)

(2) Levy Procedure
Memorandum 72-2% {sent 3/31/72)

(3) Ex Parte Attachment in Exceptional Circumstances
Memorandum 72-25 (sent 4/4/72)

(4) Pleintiff's Protective Order {TRO)
Memorandum 72-26 (sent L/4/T72)
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(5) Liability for Wrongful Attachment
Memorendum 72-21 {sent 3/3/72)
L4, Administrative Matters
5. Study 63 - Evidence Code

Memorandum 72-29 (enclosed)
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MINUTES OF MEETING
of
CALIFORNIA 1AW REVISION COMMISSION
APRIL 13 AND 14, 1972

San Franclsco

A meeting of the California law Revision Commission was held in San
Francisco on April 13 and 14, 1972.
Present; Marc W. Sandstrom, Vice Chairman
Koble K. Gregory
Thomas E. Stanton, Jr.
Howard R. Williams
Absent: John ¥. Miller, Chairman
Alfred H. Song, Member of Senate
Carlos J. Mcorhead, Member of Assembly
John J. Palluff
John N. Mclaurin
George H. Murphy, ex officlo
Messrs. John H. DeMoully, Jack I. Horton, end Nathaniel Sterling, members
of the Commission's staff, also were present. Professor Stefan A. Riesenfeld-e
Commission consultant on attachment, garnishment, and execution--was also
present.
Present at the request of the Commission to assist in the development of
the Employees' Earnings Protection law were: William Hoffman, U.S. Department

of Iabor, Wage and Hour Division, Washington D.(C., Betty Ponfils, U.S8. Dept.

of labor (SOL office), Washington D.C., and Harriett W. Clark, U.S. Dept. of
Iabor {SOL office), San Francisco.

The following cbaervers were present for the portions of the meeting
indicated:

Thursday, April 13, 1971

Mark W. Jordan, Attorney General, los Angeles
Bdgar A. Kerry, Californis Raral legal Assistance and Western Center,
Sacramento
Richard D. Peiers, Franchise Tax PBoard, Sacramento
Jamea T. Philbin, Franchise Tax Board, Sacramento
-]~



Minutes
April 13 and 1%, 1972

Friday, April 14, 1972

Mark W. Jordan, Attornsy General, Los Angeles
Richard D. Peters, Franchise Tax Boerd, Sacramento
James T. Philbin, Franchise Tax Board, Sscramento
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Minutes
April 13 and 14, 1972

ADMINISTRATIVE MATTERS

Minwtes
The Minutes of the Merch 9 and 10, 1972, meeting were approved as

submitted.

Cancellation of Meeting Schedguled for April 15

The meeting originally scheduied for April 15 was cancelled because

there were insufflcient members to constitute a gucrum on that date,

Chenge in Place and Dates of May Meeting ;
The Mey meeting, originally scheduled to be held in Sacramento on Msy 12

and 13, was rescheduled to be held in San Francisco on May 11 (evening), 12,

and 13. The meeting was rescheduled because it wae concluded that legislators

would be generally unavailable on Friday in Sacramento, and various Commis-

sloners expressed the view that San Francisce was much more convenient as a

meeting place than Sacramento.

Subject Matter tc Be Considered at May Meeting

Because of the need to devote substantielly all of the time at the
meeting to wage garnishment, civil arrest, and prejudgment attachment, the
Commission determined not to consider condemnation at the May meeting. Whether
condemnation will be considered at each subsequent meeting will be determined

at the May meeting.



Minutes
April 13 and 14, 1972
STUDY 39.30 - ATTACHMENT, GARNISHMENT, EXECUTICN

( EMPLOYEES' FARNINGS PROTECTION IAW)

The Commission considered Memorandum 72-22 and oral presentations made
by various persons at the meeting.

The Commission sdopted the substance of amendments to Senate Bill 88
(attached as Exhibit I). The Commission adopted the substance of the revised
Comments {attached ms Exhibit II).

The Commission discussed Senate Bill 88 with representatives of the
federal Wage and Hour Division. The representatives indicated thet they

were not authorized to give a tentative spproval on the bill but

but that a decision on whether the bill will be consldered %o

satisfy all federal requirements will be made in dus course. The Coamission
directed the Executlve Secretary to write to the federal administrator,
expressing the appreciation of the Commission for the cooperation of ithe
federal agency and forwsrding an analysia of the support order provisions
of the bill.

The Executive Secretary was authorized to have Senate Bill 88 amended to
reflect the amendments approved at the meeting (Exhibit I attached) and to
attempt to cbtain reconsideration of the deecisicon of the Senate Judiciary

Committee to refer the bill to interim study.

-le
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April 13 and 1k, 1972

STUDY 39.70 - ATTACHMENT, GARNISHMENT, EXECUTION

( PRETUDGMENT ATTACHMENT PROCEDURE)

Schedule for Further Study

The Commission considered Memorandum 72-23. No long-range plans were
formlated, but it vas decided to devote the entire May meeting to consider-

ation of materials relsting to Study 39

Method of Ievy

The Commission considered a portion of Memorandum 72-24 and the draft
statutory provisions (Exhibit I) attached thereto. The following action
was taken.

Section 547.010. The staff was directed to add definitiomns for (1)

bank accounts and (2) motor vehicles required to be registered under the
Vehicle Code and to treat these two types of property separately under
this article. Bank accounts should be levied upon simply by service of

the writ and notice upon the bank. Motor vehicles should be levied upon by
the levying officer filing the writ and notice with the Depariment of Motor
Vehicles and seizing the "pink slip." The levying officer should take pos-
session of the wvehicle only if he cannot obtaln the pink slip. In both of

these situations and in all other cases, the defendant should be served

with notice of the attachment.

Section 547.020, The staff was directed to make clear that the "Notice

of Attachment" or gome comparable document will advise the person served with
a writ of attachment of the capscity in which he has been served and the
property allegedly in his pﬁésession or control which is sought to be
attached, Separate notices may be reguired beceause both the person in

-5~



Mimaites
April 13 and 14, 1972

possession of the property and the defendant must be advised as to their
respective rights and duties under the attachment.

The staff was directed to consider revising the provisions relating to
service on branch offices to broaden the types of businesses (gég;, stock
brokers) included and to make clear that the person in charge of such branch
1s the person to be served.

Section 547.030. As noted above, the defendant should be served with

notice of the attachment in a manner that satisfies due process requirements
and conforms to modern practices. In thils regard, the requirement of posting
should be elimated if possible. The requirement of service on the occupant
should be eliminated in any event.

Section 547.040. Under this section, the third person in whose name

the property stands of record must alsc be served. If there is a failure
to make the required service within the prescribed time, the attaching
plaintiff shall be subject to liability for slander of title without proof
of malice. However, the 1lien of attachment shall not be affected by a
failure to serve.

Section 547.050. The staff was directed to revise this section to

permit & third person to retain possession of tangible personal property if
he has (or makes a claim to) a right to such possession. If the third per-
son does retain possession, he will be subject +to liability to the attaching
rlaintiff if he releases the property to the defendant. As & metier of
drafting, 1t was suggested that two sections be provided: one dealing with
the defendant in possession; the other dealing with & third person in pos-

session.
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Section S47.060. The staff was directed to consider providing sn

economic test for the issue of whether the property is or 1s not capable

of manual delivery and perhaps to make the method of levy set forth here
permissive. Filing should be made with the Office of the Secretary of
State and, perhaps, the form of the notice to be filed should be described
more specifically. For the time being, no change was made in the suggested
procedure of filing first, followed by service.

Section 547.070 and following. Only & few of the remaining sections

were considered and no substantive changes were made in these sections. The

remaining sections will be reviewed at the next meeting.
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STUDY 63 - EVIDENCE CODE

The Commiselon considered Memorandum 72-29, relating to Justice Kaus'
suggested revisions in the Evidence Code.

The staff was directed to solicit comments from the State Bar, the
District Attorneys' Association, and the Conference of California Judges
coancerning the desirebility of the revisions suggested by Justice Kaus.
Comments should be requested in time to be considered at the Commission's

June meeting.
APFROVED

Date

Chairmaen

Executive Secretary

=B



T P, il

3

‘Minutas

—

April 13 and 1h 1972

| AMENTMENTS TO SENATE BILL No. 88
v  AS AMENDED IN SENATE MARCH 20, 1972
AMENDMENT 1
On page 1, line 2 of the title of the printﬁd biﬁ, al,:,mn&etl_ :
in Senate March 20;- 1972, after "690.18,% insert: '
.690.19,

. - AMENDMEXT 2 -
on pl;e 1, lines 6 &nd 7 uf title, at.rilr.c out "to npcal Section
15406 of the rimchl Code,”.

ANEIDIRYT 3

. On page 5, line 15, strike out "of such sarnings®.
 ANESDIENT

O page 5, line 17, striks cut "fram such sernings”.

AMERDMENT 5 N
On page 5, line 38, strike out “is™ and insert:
may be
NexeeNr 6
on page 5, line 39, strike out "statute of the United States”

and ingert:

the Consumer Credit Protection Act of 1968 {15 U,8.C, Secs. 1671-167T7)

Ay



EXHIBIT I. Minites ]
. _ April 13 and 14, 1972

AMENDVENT 7
0o pege 6, line 6, after "execution" insert:
unhis the debt is incurred for personal services rendered by any uplo,ne
or former employee ‘of the debtor ‘
AMERDMERT 8
On page €, strike out lines 33, 3k, snd 35.
w .9
On page 7, line 2, strike cut ""beneficially owned™ end insert:
. . :

ASNDENT 10
On pags 7, line 8, strike cut "densficially®.

- AMENDNENT 11
On page 7, line 12, strike cut "beneficially”.



EXHYRIT I ‘ Mloates
April 13 snd 14, 1972

AMENDMENT 12
on page 7, line 14, strike out "beneficially".

AMENDMENT 13
On page 7, iine 19, strike out "beneficially”,

ANENDMENRT 14
On page 7, line 26, after "accounts” insert:

owned by or : .

- AMENDMENT 15 _
On page 7, lines 27 to 29, inclusive, strike out "or in which
either was listed as & beneficiary or had a beneficial interest”.

-

AMENIDMENT 16 -
On page 7, line 32, strike nut-"hn-ﬁchny*.
_ _ ANENTMENT 1.7
Ou page 8, line 11, after the period insert: _
Yor the purpoul" of this ssction, ‘a deposit account is "beneficially cwned™

by the debtor if the account is one that may be used for the support of the
debtor or his family.

| AMENIDNENT 18
On page 8, line 12, after "account” insert:
beneficially o
AMENDMENT 19
On page 9, between lines 11 and 12, insert:
~ (f) Potbing in this section shall limit the protection afforded
debtors under the rules of law relating to spendthrift trusts. -
-3q -



EXHIBIT I Minutes Mo
: April 13 arvd 14, 1972

AMENDMENT 20
" on page 11, between lines 15 and 16, ingert:

{c) All money held, contfol.led, or in process of distributio;l bar
any private retirement plan, including, but not limited to, unien retirement
plans, or any profit-sharing blan deaigned and used for retirement puiposen,
or the payment of benefits as an annuity, pension, mtiMnt allowance, dis-
ability payment or death benefit froem such retir&ent or profit-sharing plans,
and all contributions and interest thereon returned to any menmber of any such
retirement or profit-sharing plas, are exempt frm_ancutibﬁ, attacﬁunt, or

garnishment in sny bankruptey proceeding.

AMENDMERT 21
On page 11, line 34, strike out "statute” and insert:

| AMENDMENT , 22
on p'u.gs 11,' between lines 3% and 35 insert:

Sec. 12.5. Section 690,19 of the Code of Civil Procedure is
amended to read:
690.19. All ald given under & public assistance program to a

debtor or for his benefit , whether it be in the actual possession of the

recipient of dégolited by him . However, as against the claim of the
county, the real and persoml property of a debtor who has recelved support
from public moneys shall be sxempt only to the extent provided h:.r and in
accordance with the provisions of Bection 1?1&09 of the Welfare and Institu-
tions Code. Such aid, prior to payment, shall be exempt without filing a

claim of exemption y as provided in Section 690.50.

-4
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EXETEIT I

of pege 16, strike out all of page 17, and on page 18, strike out lines 1

| Minutes S
April 13 and 14, 1972

" AMENDMENT 23

to 19, inclusive, ahd insert:

t0o read:

seC¢ lhn

T, (s) Whamuajndpmtformepaymntefmy'

Iﬁnu!ewdbyanyemutofthismuamathm

whom money is owing and mpﬁdhyﬂﬁ:mbotbymy'-,"

ocounty, city and coumty, city municipality,
" , district or publle.urpantbn. the
judgment creditor may: file a duly authenticated abstract or
" tramscript of such judgment with an affidavit stating

" the sxact amount then due, owing and unpeid thereon and
Mhodndrutoavdlhmuﬂo&&.muiﬂ#m :

| this state to ﬂ:hbd;ment debtor, ssid judgment ‘creditor
i“&ﬂﬁﬁaﬂu&mﬂp&mﬂﬁd&ﬂwﬂhﬂnm

, bosrd, office or commission owing such moneyy

' commission in presenting such claim of such judgment debtor
. to seid State Controfler shail note thereunder the fact of the
filing of such sbstract or transcript and affidavit and state the

smount on seid judgment as shown by seid affidavit

" and shall note any amounts sdvanced to-the judgment
- delstor.by, or which the debtor owes to, the Stade

d&lifmnnbymehdwnmfarewurhmy.

emon Thereupon the State Contraller, to discharge
nch of such judgment debtor, shall pay inte the court
- which isswed such.abstract or transcript by his warvant or

Mpnyaﬂcmsidwm&awhohmuhmohb .

smount due such judgment debtor on such claiin,
Mcﬁnsﬁnmnwhclummmmtaﬁﬂmtto ‘

the state department. bosrd,

udvumdtaaidmtdebtorm owed

On page 15, strike out lines 20 to 40, inclusive, strike out all

Section 710 of the Code of Civil Procedure is. amended

i

e
ey
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.. 2 If such money,uagesossalasy is owing and unpaid to
" such judgment debtor by any county, city and county, city or
. municipality, quasi-municipality, district or ' public
~gorporation, said judgment creditor shall file said abstract or

and affidavit with the auditor of such euunty. eity

. transcript
- lnd county, city or municipality, quasi-municipality, district

corporation (and in case there be no suditor then
the official whose duty corresponds to that of auditor).

’ Thauuponmdaudator {or other official} to discharge such
- claitn of such judgment debtor shall pay into the court which

' jissoed such abstract or transcript by his warrant or check
yable to said court the whole or such portion of the amount
Kwannu:ht_:lmm of such judgment

' *ﬁﬁﬂnzwiﬂ:theemmtyclerkafsuchlbdnctarmnpt,- -
.ﬁjndmtandaﬁ‘idwit the county clerk shall notify by

-wmadl, through their attorneys, if any, all parties interested in
said award of the time and place at which the court which
tiied the condemnsation proceeding will determine the

Mto-ﬂ;dmrd.htwdhmmdphee

- the
mtﬁnﬂmkeumhdetenmnmandmdwﬂu

.

tt-sech'mofmptianrh'llhmbyth'e'.

-
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: Ap:1l 13 apd 1k, 1972

" with the affidavit to enable him in the exercise of reasonable

’ to ascertain such identity therefrom and from the

. papers and records on file in the office in which he works. The

- word “office” asusedheremduesnutmciudamyhrmhor ‘ i ‘
" mibordinate office located in a different city. : :

N ¢ Nothhgmth:ssectmnshallanthoﬁzet}eﬂhngofmy

. ahstract or transcript and affidavit againstrtli -y agety G

aegalary—owing——to—the-—Govermor,—idovionaniv-Governoeym—

any overpayment of tax, penalty or interest,
or intetest allowable with respect to such overpayment,
' under Part 10 (commencing with Section 17001) or Part 11 *
E(emmmngmth&cﬁonmnofmzofﬂn
" Revenue and Taxation Code. g
;*‘ﬁ)mfourecdvedhynmuwmmm
: be deposited to the credit of the fund from which
| payments were, or would be, made on sccount of &
: ;‘wnh!nnentunderttu:secﬂon.

) : Debtor a3 provided in paragraph {2) . of this
ALL IR - sobdivision, addressed to the judgment debtor at his place of
al ‘ -{E)MwaJudmtDemehhl&wht
. ' _-,_bﬂdtype.andhmhsmhdlythewwhgfun: .
i You may be entitled to fle a claim

or. wages from execution. You may nei:the-dvimdany‘
: lmmaynrmay.wimmdaﬂ&mthedanmaluyw
levwdumdehvermm»thcmt

_.ruu:lum; jadgment to exempt such salary or .

(.h] This section does not luthm'ize the witﬁhnld-

ing of earnings of a public officer or emplayee.
The earnings .of & public officer or employee may

be withheld only pursuant to Chapter 2.5 (com-

menc uith- Section L10) .

- DENDERNT 2}
On page 19, line 9, after "rendered” insert: |
and includes s person from vwhom the state is seeking to coll_l.act a tax
lisbility : | ' .
, . o *



EXHIBIT I Minutes
April 13 apd 1k, 1972

AMENDMENT 25

On page 21, line 22, after the period insert:

The recelipt sha,]:l. gstate the amount of the payment mgeived, the maximum
amcunt that may be withheld pursuant to the earnings withbold}ng order,
and the total amount received by the creditor during the. period the order
hag been in effe.ct. No receipt is required for payments received pursuant

to a withholding order for gupport.

. AVENDMENT 26 7
| On page 21, strike out lines 26 throush 30, inclusive, ard insert:

723.02,2, the judgment creditor, within five days :(Snturdny,. Sunday, and
holidays excepted) of such satisfactiom, shall: o |

{a) File » satisfaction -of Judgnen; in the court which issued such
order; and ' ' _ |

(b) Serve a certified copy of such satisfaction on the Judgment
dedtor's employer. | k ‘

AENDMENT 27
On page 21’ line 31; strike out '?avrlw" and 1!1!01'!::
723.108 .

AMENIMERT 28
on pa.se 22 s line 10, after the period insert: _
The amount to be witbheld pursuant to a withholding order for support shall
be limited to the amount of the continuing periodic payments ordered by the
court in a prior judgment except that, upon moticn or.tbe‘;judgnedt'creditor,
-fa - |
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affer notice and hearing and upon good cause shown, the court oy order that

‘the amount to be withheld pursugnt to a withholding. order for support be 'in;
cz.-eas_ed to include payment, in whole or in part, of delinquent amounts owing
" on the prior ju&gmgnp. The exemption provided hj Section 723.051 applies to
a withhoiding order for support. In no caée shali the amount an smployer
withholds pﬁrsuant to a withholding order for support exceed the amount of
e;arnings payable to the judgment debtor by the employer after deducting ell
smounts reguired to be ‘withh.eld by law or by any contract which is not re~

vocable by the employee or at his instance.

AMENDMENT 29

On page 22, betwedn lines 27 and 28, insert:

G). An employer sh;li withhold the awount of the periodic payments
specified in the withholding order for support. Where the-pariod provided in
the order is dirrere‘nt .fram- the pay period of the employes, the employer shall

"~ prorate the amcunts withheld sc that the'. ‘l:otal amount ﬁithheld and -paid over
to the Judgeent credftor for any given period equals the l:ldt'mt required bs;

the order to be withheld for the same pericd. The amounts withheld shall be

- pald to the person specified in the order in sccordance with Section 723.025.

AMENTMENT 30
On page 26, line 18, ai’ter "shapter” insert: _
unless the debt is incurred for personal sa;-vioes rendered by any _amplqye'e
or former employee of the Judgment debtor

AMENDMENT 31

| On page 26, iine. 20, after "adequate” insert a coama.

- -



EXHIBIT I . Minutes
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AMERDMENT 32
On page 26, line 21, after "cases" insert:
s Lo provide the amount essential for the support of the judgment &ébtor;

or his family

AMERDMENT 33
on p@ge 27, strike out lines 3 to 8; inclusive, and insert:
723.071. This chapter ghali not limit the state’s right to col~
lect o state tax liability except that no levy upon enfnings of an smployee
hejld by &n employer shall be effective unless such levy ie¢ made in accordance
with the provisions of this chapter and the metbods of collection referred to

- in subdivision (b) of Bection 723.070 may not be used to require an smployer
to withhold earnings of an employee in payment of a state tax liability.

723.072, (a) A "witbholding order for taxes” is an earnings with-
holding order lssued fursuant to this article to collect a state tax lisbility
and shall be denoted as a withholding order for taxes on its face.

| AMENDMENT . 34
On page 27, line 34, strike out "15" and insert:

AMENDMENT 35
On page 28, line 1, strike out "15" and insert:




EXHIBIT I Miiites
' April 13 and 1%, 1972

AMENDMENT 36
On page 28, line 21, strike out "is to" and insert:

may

AMENDMENT 37
On page 28, line 23, after "if" insert:
(1)

AMENDMENT 38
On page 28, line 26, after "{$30)" insert:
or (2) the amount of the taxpayer's earnings is sufficlent that a portion of
his earnings would be withheld pursuant to séctiﬁn 18806 of the Revenue and
Taxation Coxie 1f sucﬁ earnings were gubject to withholding under that section
but the amount of his 'eaz;nings is n:yt sufficient to permit withholding under

Seétim '?23 . o% - ~

AMERDMENT 37
On page 25, strike out lines 37 ‘through 40, inclusive.
AMENDMERT 40

On page 29, strike cut lines 1 through 3, inclusive, and insert:

(b) Together with the withholding order for taxes, the state sball
serve upon the employer an additionsl copy of the order and a notlce informing
the taxpayer of the effect of the order and of his right to hearings end reme-
‘dies provided in this chapter. Within five days from the date of services, the
employer shall deliver to the tmr a copy of the order and the notice. If

the taxpayer is no longer employed by the employer apd the employer doss not
owe him any earnings, the employer is not required to make such delivery-.

-11-
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AMENDMENT L1
On page 29, line L, strike out "may" and ingert:

shall

AMENDMENT L2
On page 29, line 13, strike out "apply" and insert:

file & claim of exemption to claim the exenptibn provided by Section 723.051,

AMEXDMENT 43
On page 29, line 14, strike out "to" and insert:
s with
AMENIMENT bl
On page 29, lines 15 and 16, strike out “for a hearing to claim

the exemption provided by Section 723.051".

: oon s
On page 29, line 17, strike out “application™ and insert:

claim of exemption

ANENDMENY 46
~ On page 29, line 23, strike out "that requires™ sand insert:

requiring
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AMENDMENT 47

On page 30, hetween lines 10 and 11, insert:

(£} The sté.te aia:{r iésue a temporary earnings hoiding order,_ which
shalit: be denoted as éuch on its face, in any case where the state intends to
apply fer withhoi.ciing order for taxes under this sectioﬁ and has deterwined
that the collection of the state tax liability will be jecpardized in -whole
or in part if the temporary earnings holding order is not issued. The temo-
rary earnings holding order shall be dir&cted l-to the taxpayer's employer and
ghall reguire him to retain in his poz;aession or under his control all or
such portion of the earnings of the taxpayer then or thereafter due as is
spec!.ﬁed in the order. The temporsry urnings holding order expires 15
days from the date it is served on the employer unless it is -extended by the
court on ex parte application for good cause sho;m. If a temporary earninge
holding order is served on an employer, the :ﬁu may not thereafter, for a
period of six months, serve on the same emplayer ancther temporary earnings
holding order for fhe same e@loyee unless the court for good cause shcnh
otherwise orders, Sc;ctions 723.153 and 723.154 apply to temporary esrnings
holding orders issued under this l&ctim.

ANEYDMENT L8
On page 30, strike out line 26 and insert:

| 723.078. (a) Except as provided in subdivision {b), the employer
shall not withhold pursvant to a nithh&lding o}der for taxes from earnings
of the employee payable for any pay peﬂod of such exployee that ends prior
to the fifth day after service of the order.




Mim.ces
EXHIRBIT X
. April 13 and 1%, 1972

(b) A "Jeopardy Withholding Order for Taxes,” which shall be de-
noted as such on its face, requires that the employer withhold pursuant to ,
the order from earni;ngs due to. the employee at the time of service of .tha
order on the employer and fram earnings thereafter due., A .l‘eopar:iy.With-
holding Order fdr Taxes may be issued only where the state has
determined that the collection of & state tax limbility will be |
Jjeopardized in whole or in part by delaying the time when withholding from
earnings cmeﬁces. ' |

{¢) An employer shall comtinue to withhold

. AMENDMENT 49
On page 31, line 19, strike out "article™ aad insert:
chapter SR

AMENDMENT ‘50
On page 31, between lines 19 and 20, insert:

723.083. If the state determines that a withholding order for
taxes has been issued in error or that there is no tax liability, the state
may refund to the employes any ampounts deducted by his employer pursuant t._o
- Sectlon 723,024, '

723.08k, Where a warrant, notice of levy, or notice or order to with-
Rold (referred to in subdivision {(b) of SBection 723.070) is served on the
employer, it shall be deemed to be & vithholding order for taxes if the form
provides notice on its face that i1t is to be treated as & withholding order

for taxes as to w' earnings that are sibject to the provisions of this

¢hapter.

-]l
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AMENDMENT 51
Cn page 31, line 29, after "chapter" insert:
except for the state's administrative hearings provided by Article & {com-

mencing with Bection ?23.970)

AMENDMERT 52
On page 32, line 25, after the period inmert:
Within five days (Saturday, Sunday, and hclid;jrs excepted) after the filing
of the application, the court clerk shall issue an earnings withholding
order in the form prescribed pursdani to Sections ?23.1?.;0 and 723.123.
AMERIMENT 53
Oon ﬁa.ge 32, strike out llnes 26 through %0, inclusive,

. AMENDMENT 54
On page 33, strike out lines 1 through 5, inclusive, and insert:

723.103. (a) The ,}ud@ent; cndiitor shall serve upon the designated
exmployer all of ‘the following: | i

{1) Two coples of the earnings withholding order.

(2) The form for the elployef's return,

(3) Notice to employse of earnings withholding order in the form
prescribed pursuant to Sectiona 723.120 and 723122

(S) At the time he makea service pursuant to subdivision {a), the
Judgment creditor shall provide the employer with a copy of the Exployer's
Instructiong and witﬁholding tables referred to in Section 723.127. The
Judiclal Council may adopt rules prescﬁ.bing the circumstances when compli-
ance' with this subdivision is n9t reguired, .

(c) An earnings withholding order served upon the employer more

than 45 days after its date of issuance is ineffsctive,
- -15-
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723.10k. Ary employer who is served with an earnings withholding
order shall: N ‘

(a) Deliver to the judgment debtor a copy of the earnings with-
holding order and the notice to employee of earnings withholding order within
five days frem the date of gervice., If the.jﬁdgment debtor is no lenger emw
ployed by the emplover and the employer does not owe him any earnings, the
employer is not ;equire& to make such delivery.

{b) Complete the employer's return on the form provided by the
judgment creditor end mail it by firshcﬁss meil, postage prepaid, to the
Judgment creditor within 15 days from the date of service unless a longer
pe.riod is specified by the judgment éreditor._ It the' earninges withholding
order is ineffective, the employe; shall state in his eiployer's return that
he is not complying with the order for this reason and shall return the order

to the Jjudgment creditor with the employer's return.

AMENDMENT 55
On page. 33, lines 6 and 7, strike out "apply for a hearing to”.

AMERDMENT 56

On page 33, strike out lines 13 through 28, inclusive, and insert:

(b} A claim of exemption shall be made by filing with the court
clerk an original and one ccp.'y of (1) the judgment debtor's claim of exewp-
tion and (2) If he claims the exemption provided by Section 723.051, his
financial statement, |

(¢) Forthwith upon the filing of the claim of exemption, the court
clerk shall sené to the judgment creditor by first-class mail, postage prepaid,

all of the following:

16w .
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{1) A copy of the claim of exsmption.

(2) A copy of the financial statement 1f.there is one.

(3) A notice of claim of exemption,.stating that the claim of‘
exemption has been filed and that the earnings withholding order wili Ee
terminated, or modified to reflect the amount of earnings claimed to be
exempt in the claim of exemption, unless & notice of oppoéition to the
claim of exemption is filed with the court clerk by the judgment debtor
withiﬁ five days after the.date of the filing of the notice of claim of

; examption. |

(da} A judgment creditor who desires to contest 8 claim of exemption
sball, within Tive dnye after the date of the :niling of the notice of clain
of exenption, file uith the court clnrk & notice of ‘opposition to the claim
of exemption.

' {¢) If the court clerk does not receive & notice of opposition
within the five-day period, he shqli send to the employer by first-class
zall, postage prepaid, obe of the folloving:

* {1) A notice that the earnings withholding order has been terminated
if all of the Judgment debtor's earnings was claimed to be exempt,

(2) A modified earnings withholding order which reflects the amount
of earnings claimed to be exempt in the claim of exemption if only & porticn
of the judgment debtor's earmnings was claimed to be exempt.

(£) If a notice of opposition to the claim of exemption is filed
with the court clerk within the five-day period, the court ;lerk shall set
the matter for hearing, which hearing shall be held within 15 days after the
date the notice of opposition is filed. The court clerk shall send a notice
of the time and place of the hearing to the Judgment debtor and judgment
craditor by first-claas mﬁil, postage prepaid. The notice shall be deposited

in the mail at least 10 days before the day set for hearing.

wl?—
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AMENDMENT 57

© On page 33, line 29, strike out "4)" and insert:

{g)

AMENIMENT 58

on page 33, line 39, strike out "{e)" and insert:

(h)
AMENDMENT 59
On page 3%, 1line 8B, after "order" insert:

or 60 deys after the date of the termination of the order, whichever is later

AMENDNENT 60 .

on page 34, line 9, strike out *{f)" and insert:

(1) °
AMENDMENRT 61
On page 34, line 27, after the period insert:

An order may be issued under this section only by a court in the manner

prescribed in subdivisions (d), (e}, {f), and {g).
_ AMENDMENT 62
On page 35, lines 23 and 24, strike cut "I the court finds" and
ingert:

Upon determining

AMENDMERT 63

~ On page 35, strike out lines 39 and 0.

» 18-,
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AMENDMENT 6L

On page 36, strike out lines i-through 23, inclusive, and insert:

723.107. No findings shall be required in court proceedings under

this chapter.

| AMENDMENT 65
On page 36, line 24, strike out "723.109." and {nsert:

7230108.

AMENTMENT 66
dn page 36, line 32, strike out "Instructional Pamphlet" and insert:

Employer's Instructiona
AMENDMERT 67
On page 36, line 33, strike ocut "Teble” and insert:

Tables

" AMENDMENT 68
On page.36, line 36; after "notices,™ insert:
claims of exsmption,
AMENDMENT 69
On page 3%3 1ine 6, before "aﬁdress“ 1n§ert:
last known
AMENDMENT TO

on page 37, line 9, strike out "date and place™ and insert:

-19-
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AMENDMENT T2

on page 37, line 9, strike ocut "is" and insert:

AMERDMENT 72

On page 37, line 10, after "entered" insert:

and the date the judgment was entered

AMENDMENT 73
On page 37, line 13, after the period insert:

where a withholding order for support is sougﬁt, the application shall state

the amount of the periodic payments required by the judgment to be made tb

the judgment creditor.

federal

federal

AVENDMERT Th
On page 37, line 23, strike out "Natiooal” and insert:

-

AMENTMENT 75
On pege 37, line 25, striks out- "National” and insert:

AMENDMEDY 76 -
On page 37, strike cut linea 26 and 27.
AMENTMERT T7
On page 37, strike out line 30 and insert:

723.122. The "Notice to Bmployee

AMENIMENT 78
On page 37, line 31, strike out "an".

AMENDMENT 79

On page 37, line 33, strike ocut "judgment creditor has asked the",
' ~20- ' ~
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AMENDMERT 50
On page 37, lines 33 and 34, strike out “to order” and insert:

has ordered

‘ | AMEDMENT BL
On page 37, line 36, after "law” insert:

s or such other amounts as are specified in the order,
AMENDMENT 82
On pege 37, line 37, strike out "“the application for".

| - AMENTMENT 83
On page 37, line 38, strike out "applica.tia:-" and insert:

order
AMENINENT 84
On page 38, line 5, strike out "Mational" and insert:
federal ‘ o E .
" AMENDMENT 85
On page 38, line 7, strike cut "National" and insert:
federal

AMENDMENRT 56
on page 38, strike out line 15 and insert:

of the “Judgment Debtor's Ciaim of Exea_npt.ion,"

: 37:'.,1:1.-*
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AMENDMENT 37

On page 38, strike out lines 20 through 25, inclusive, and insert:

claim of exemption form and the financial statement form mey be obtained at
the office of any clerk of a trial conrt. The clerk of esch trial court
shall have the forms available at his office.
AMENDMENT 68
On page 38, lines 26 and 27, strike out "The "Application of Judg-

ment Debtor for Hearing" shall® and insert:
The "Judgment Debtor's Claim of Exemption” shall

ANERIMERT 59
On page 38, line 29, strike out "application for a hearing” and

ingert:

claim of exempiion

AMENDMENT 90
On page 39, line 23, strike out "The" and insert:

Except for a withholding order for support, the

nEE-‘
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AMENDMENT 91

On page 39, after line U0, insert:

(h) An order that the employer deliver to the judgment debtor a
copy of ihe earnings withholding order and the "Notice to Employee of Earn-
ings Withholding Order” within five days after service of the earnings with-
holding order; but, if the judgment debtor is.no longer erployed by the em~
ployer and the employer does not owe him any earnings, the employer is not
required to make such delivery.

{1} The name ar;d sddress of the peraon designated by the judgnent
creditor to receive notices. |

AEEDENT 92
On page 40, line 40, strike cut "an informational”,
AMENDMENT 93 _
oo paae 41, line 1, strike cut “pamphlet" and insert:

"Bmployer's Instructions® . .

- AMENDMENT 9%
On page 41, line 1, strike ocut "it" and insert:

these instructions
AMENIMENT 95 |
on page U1, line 4, strike out "fhe” and imert:
Except to the extent that they are included in the forma required té be pro-
vided to the employer by the judgment creditor, the
AMENDMENT 96
On page 41, line 5, strike out "informaticnal pamphlet” and insert:

Bxployer's Instructions

23
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AMENTMENT 97
On page 41, line 29, strike out "such”,

AMENDMENT 98

On page 43, befwesn lines 9 end 1O insert:

723.155. An employer is not subject to mny eivil liability for

failure to comply with subdivision (b) of Sectiom 723.075 or subdivision (a)

of Section 723.104.
AMERDMENT OQ
On page 43, line 10, strike cut "723.155." and insert:

*

‘Ta3l156n

AMERDMENT 100
On page L3, strike out lindﬁ 14, 15, and 16.

ANEMDMERT 101

Qo page 43, line 17, strike qut "17" and insert:
16 _
| AMERDMENT 107
, On page U5, 1i.e oh, strike out "iB" and insert:
17

»2L.
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AMENDMENT 103

On page 46, strike out lines & through 12, inclusive, and insert:

(d) An'earnings witbholding order issued pursusnt to Section 723.0%0

mant for the payment of one judgment for the purposes of this section. .

and {c)

19

21

AVENIMENT 104
On page 46, line 15, strike out ", {c), and {(2)" and insert:

AMERDMENT 105
On page 47, line 8, strike out "19" end insert:

~ AMBMDMERT 106
On page 47, line 28, stﬁk& out .“20" and insert:

AMDDMNENT 107
On page 51, line 9, strike out 21" and insert:

AEXDENT 108
On pege 51, line 28, strike out "22" and insert:

e
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AMENDMENT 109
On page 52, strike out limea 2, 3, and 4, and insert:

{b) Except as otherwise prescribed by rules adopted by the Judicial
Council, any order wade pursuant to Section 4701 of the Civil Code or Section
270h of the Penal Code prior to the cperative date of this act shall remain
in effect after the operative date of this act and shall be deemed to be a

withholding order for support issued pursuant " to Section 723.030.

. AMRNTMENT 110
On page 52, line 5, strik® out "23" and insert:

_ AMENDMENT 111
On pege 52, line 6, after "Council,” insert:
sufficient funds being available to the Judicial Couneil,

AMENDMENT 112
On page 52, line 9, strike out "th™ and insert:

the

AMENDMERT 113
On page 52, line 9, strike out "may” and insert:

shall

-26- "E. ."
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mwmmcmmmmcmmmmmmaa' oL
- In order to indicate more fully ita intent with respect to Sm_ate ML 83,
the Serate Committee on Judiciary mekes the following report:
| Except for the new or 're\;i'sed comnents s.at out below, the Comments con-

tained under the varicus sections of Senate Bill 88 as set out in the
Recommendation o!‘ the californu law Revision Ccnniuion”ﬂehtg to Attach-

ment, Garnishment, end Exesptions From Execution: Emplcyees' Barnings Protee~
tico Lay (November 1971), reprizted in 10 Cal. L. Revisicn Coma'n Reparts 701
(1971), reflect the inteat of the Senste Committee oo Juldiciary in approving
the various provisions of Senate Bill 88, -

of the comprehensive procedure for etruings withholding
forth in the Employecs® Earnings Protection Law. See Conk
Civ Pnog.:m.omuu R
While the wage asiignment procedure formerly under
Law is contiomed, Thos.the order for mupport continues to have
ot m vithholding orders and assignments
mwﬂw.;.w.bjmm;s“m
E,': mimmmm;m&?m?w
* may Foquire withholding.
mmm-w.mhwﬁg oiher —
one-dollar foe also is continued underySection 72 | Code o:!:ivn
prior Jaw, withiheld samings were required to be paic -\ Proced
officer or county officer specified by the court; this authority i
continued in the mmmwgun
court to order the employer tv pay the wi
directly to the person having custody of the child or to
other person as the court specifies in the order. Sectior 4701
applies to orders directed to both public and private employers.
See CoDE Civ. PROC. § 723,011 (c), (g), and Comment thereto.
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Code of Civil Procedure
| § 6905',& (odded). _Eé_:ming; for personal services of employees

Comment. Section 690.5% is added to make clear the
relationship between new Chapter 2.5 (commencing with
Section 723.010} and the remaining attachment and execution
procedures and to satisfy the restrictions upon the attachment
of and execution upon earnings imposed by recent judicial
decisions and federal legislation. See, ¢.g., Sniadach v. Famﬂy
Finance: Corp., 395 US. 337 (1969); McCallop v. Carberry, 1
Cal.3d 903, 464 P.2d 122, 83 Cal. Rptr. 666 (1970); Consumer
Credit Protection Act of 1968 (§§301-307), 13 US.C.
§} 1671-1677. Cf Randone v. Appellate Depariment, 5 Cal.3d
836, 488 P2d 13, 96 Cal. Rptr. 709 (1971). See also
Recommendation Relating to Attachment, Garnishment, and
Exemptions From Execution: Employees’ Earnings Protection
Law, 10 CaL, L. REVIsion COMM'N llmn'rs TOL (1971).

Section 690.5% states the tlevy
of attachment for 4/l earnings ol anemployee, paid and
payable. 'I‘husecﬁonisahotheloumeofﬂemption&om
posﬁudgmeﬁ:e levy of exef:::tion f‘;r paid mlzma of an
employee exemptions for unpaid tarnings— i.¢. , earnings
“due and owing™ —a;epmxdodinﬂhapberzs (comg

Subdivision (a). Subdivision (a) is based on the deﬁninon
:;;liublether’?f:ggﬂ nsm(lﬁgloyeu ) prohe?l:eg
y to persons (" »
under the Employees’ Earnings Protection Law. Compare
Secﬁon&ﬂ.&.&eahoConmttoSechohm{)ﬂ However,
the definition of earnings used here inchudes earnings “paid or
payable”; Section 723.011 refers only to earnings “payable” by
lnemployer Famingswhnchare"payable”mﬂmlewhiehm
referred to as “due or owing™ under this section. “Paid”
earnings are covered here by reference to earnings which have
been paid to the debtor—whether or not they are still in a form
identifiable as “earnings.” It should be noted that certain
analogous types of periodic payments-~for example, retirement
payments, welfare assistance, and unempioyment benefits—are
not covered here but by other provisions of the 890 series. See,
e.g, Sections 690,175 (unemployment compensation), 690.18.4
(p&: tsplmmttospenuonorreurementprognm),
89019 (public assistance).

Subdivision (b). Subdivision (b) provides an automatic,
total exem; from prejudgment levy?Ifh:'ttachmtdall
earnings “due or owing” to any employee. This continues prior
law under former subdivision {a) of Section 680.6..

subdilonger(bb)e.lu::d mﬂ;&:ttbelegof ployoe
may no to an em
while they are still in the hands of his employer. A judgment
creditor now may only reach this asset of a debtor pursuant to
Chapter 2.5 {commencing with Section 7£3.010).

-~
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690.7-1/4,
690.7-1/2 .
. (money dee
posited in’
bank

oOr Shve

ings and loan
_ association).
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Subdivision (c}. Subdivison (c} exempts from attachment
all earnings of the debtor which “are in his possession in a form
identified by the levying officer as earnings.” It would be
inconsistent to exempt earnings payable by an employer but to
make these same earnings subject to attachment as soon as they
pass into the hands of the employee-debtor. (The term
“debtor™ is used here to include a defendant or cross-defendant
subject to attachment. See Section 690{c}.) Accordingly, to - -
avoid such an anomaly, subdivision (¢) provides the same total
exemption from attachment for all paid earnings still in a form
identified as earnings. Included in the latter category would, for
example, be an uncashed paycheck. The identification is done
by the levying officer—sheriff, constable, or marshal. Where the
levying officer mistakenly attaches earnings, the debtor may
still claim an exemption under subdivision (d)}. Under
subdivision (¢}, however, the exemption is automatic; no claim
pursuant to Section 690.50 is required. Subdivision (¢} is
consistent with prior law under former subdivision (a) of
Section 690.6.

Subdivision (d). Subdivision {d) provides an - exemptmn
from attachment for earnings paid but not in a form identifiable
as earnings or, at least, not in fact so identified by the levying
officer. Subdivision (d) is intended to cover the relatively rare
case where the officer cannot or does not properly identify
earnings as earnings. This can happen, for example, where cash
mtbepossemonofthed&:tonsattached Circumstances may
clenrly indicate that the money is “earnings™--for example,
cash in a pay envelope attached shortly after the debtor leaves
his place of employment upon a payday. Nevertheles, in other
circmnstanoes,] subdivision (d) affords debtor an
opportunity at least to claim an exemption pursuant to Section
69050 by showing that “earnings” have been attached.
Subdivision (d) does not, however, protect earnings after they

have been converted into another form. Protection of assets in
these other forms must be scught under other exemption
provisions. See, eg, Civi. CODE § 1240 (homestead); CobE
Crv. Proc. §§690.1 (household furnishings and appliances),
690.2’ motor vehicles)x Subdivision (d) is consistent with prior
sy subdivision (a) of Section 690.6.
Subdiotrim (e). As noted sbove, subdivision (b) makes
clear that the levy of execution may no longer be used to garnish

"the wages of an employee while they are still in the hands of his

employer. A judgment creditor now may only reach this asset
under Chapter 2.5. However, Chapter 2.5 deals primarily with
unpaid earnings, {.¢, earnings which are “due and owing.” For
a very limited exception to this rule with regard to tips, see
Section 723.106 and Comment thereto. Earnings, once paid, are
subject to levy of execution. Subdivisions (e) and (f), therefore,

ide exemptions from execution for pmd earnings
comparable to the exemptions provided for unpaid earnings by
Sections 723,050 and 723.051. It should be emphasized, however,
that subdivision {(e) protects only earnings from the employee’s
most recent pay period and, as noted above, does not protect
earnings after they have been converted into another form. .

—3—
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Protection of assets in these other forms must
be sought under other exemption provisions. See,
®.8., Civil Code § 1240 (homestead); Code Civ.

Proc. §§ 690.1 (héusehold furnisningas and appliances),

690.2 {motor vehicles), 690.7, 690.7-1/4, 690.7-1/2J

- {money deposited in bank
or savings and loan association). The amount of the exemption
under subdivision {e) is based upon the total amount of the
nonexempt earnings of the debtor from his last paycheck—not
upon the amount of earnings in his possession at the time of
levy. The exemptions provided under suhdivisions (¢} and (f)
must be claimed by the debtor.

Subdivision (f). Subdivision (f) provides an exemption
from execution for amounts essential for support comparable to
that provided by subdivision (d) of Section 690.6 and Section
723.051. See the Comment to subdivision (e), supra, and the

. Comments to Sections 600.6 and 723.051.

Subdivision {g). Subdivision (g) provides an immunity
fromhnbﬁityemnpanhleto&ntpmwdedbycovment
Code Section 822.2 (misrepresentation by public employee).

§7690.6 (omended) . Ean&mforp«mulmof pessons
oﬂmﬁmompbyou

 Comment. mmnmmhﬁmmﬁaﬁmm
‘those persons and earnings nof protected under Section 690.5%
and the Employees” Eamings Protection Law—Chapter §5 -
(commencing with Section 723.010). Section 600.5% and the
Employees’ Earnings Protection Law apply only to
“employees.” See, e.g, Sections 890.5%, T23.011, andmms.
&c&n&ﬂﬁdwmmmmdeﬁuaormteﬁuthm
persons or earnings that remain. However, they could be
categorized generally as independent contractors. See Le Font
. Aankin, 167 Cal. App2d 433, 334 P.2d 608 (1959) (tax

~ consultant). As o these persons, Section 690.6 generally
continues prior law. The references to Welfare and
Institutions Code Section 11489 and to former Section
682.3 have been deleted because Section 11489 applies
only to earnings of employees and Section 652.3 has been
repealed. Subdivision (d) has been revised in conformity
with Section 723.051 to provide an exemption for those
earnings which the debtor proves are essential for support.

_4-
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The standard provided is smcter than the standard under -

former law; however, the "common necessaries exception” to the ex-
formerly provided in subdivision {c) of Section 690.6 has

been eliminated. See Comment to Section 723.051. See also oL
Recommendation Relating to Attachment, Garnishment, L
and Exemptions From Execution: Employees’ Eamings R
Protection Law, 10 CaL. L. REviSION CoMM’N REPORTS 701, 725 n.h’r |
{1971){construction of word "received” used in Section 630.6). A
specific reference to the federal Consmmer Credit Protection Act of

1968 has been inserted in Section £90.6, but the restrictions on gar-
nishment provided by that act apply to the earnings described in sub-

division {a) of Bection 690.6 omly if that act actually is applicable
to such earnings~-a matter that is unclear.

§ 6907 (repecied)

 Comment: Seﬁuh éticn 890Y ¥ is sogibese: b? naw* Beetions 690.7,

on . from ﬂnma mooﬁ

"See also Financinl
Code Sscticns 5061
(defining “invest-
ment cartificate®) |
sad 5067 {referring}

Mﬂ ACOOR to "withérawable
Mmmmmd.mmanmwhu L#n')
association account was protected. See former Ssctiom 690 Ty

- Comewant, Section 690.7 prwkhu

1
-

_ ('ﬂn exsmption under former Section €90.7
for “shares of ltuek‘,"il not continued, thus limiting the

eMtim to amounts deposited, investment cartificitu,

and the like.

The exemption provided by Section 600.7 Y iin
nomydependantuponaabowingby the debtor that the
amount claimed a3 exempt represents his eamnings. On the

s
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other hand, the debtor may be able Lo exempt & greater amcunt in certain
accounts containing earnings. 8ee Section 690.-?-1/2. And, the debtor is
provided an additional exemption in Section £30.7-1/4 that permita him to ‘
protect an swount in excess :of the $100 exemption if he is able ta show -

such amount is essential for tho; support of himself or his femily,

The exempt-'io.n provided in this section applies only to amounts "owned”
by the debtor, i.e., subject to withdrawal by him for his own use, The re-
quirement that the debtor must give notice to the financlal institution a
reasonable time prior to withdrawal does not ;nike the account one that 1s

not "owned™ by him.

Persons protected. Only an individual may take a&va.ntage of the exemp~

tion i:ravided by Section 690.7. See - subdivisicn (a). An account owned by
joint debtors is éxenft-in the total amount that each debtor would be able
to exempt following application of the exe:lptioﬁ formula. A husband and
wife, however, are entitled to only one e;e-ption between them even if they
are joint debiors; and accounts standing in the name of either or both of
theg-~whether the,} consist c;r iepardte, cemmunity, or quasi-community prop-
erty-<must be 1isteﬁ-- in the claim of exemption even though only one of them
is the judgment debtor. See subdivisions {e) and {£). It should be noted,
hm%r, that, although the separate property of a 'nandebtor spouse may be
congidered in ccqnt.iné the exemption proﬂded in Section 690.7, nothing

in the section authorizes the satisfaction of the judgment out of such

property. BSes discussion infre.

Ezemptionmu#bcclaimdn;eempﬁonprwided_by
Section 800.7 must be claimed pursuant to Section 690.50. See
Section 690(a). This i t makes it possible to limit the

amount to be exem; by taking info consideration all other ‘

WW.MMW
case, the release. pursuant to the “.
mpuon M w m m.? .'i e VA 'a.s‘!_ !\.' ’
2CCOm. ,
will be easy to compute the exempt amount and there should

~6-
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" be little occasion for the filing of éotinteraffidavits by a creditor;-
the attaching officer will be able to make the necessary
distributions an. the basis of the debtor’s affidavit alone.

Computation of exemption. As much as $100 owned by the debtor in an

account is exempt under Section €90.7(e). This exemption is an aggregate
one, however, Het;ce , & de;btor may claim as exempt only that portion of an
account levied ﬁpm which he owns angd whilch , when added to all other amounts
owned by the debtor or his spouse in other ucr{ounts in the mnner. descrided
below, equals $1{)0 The exemption must be claimed aﬁd t-‘né burden of proof
is on the deﬁtor to ﬁhow that he is in fact entitled to sxempt the amount
ciainet_l. See subdivision (f). See aleo Bection 690.50;.

In cla..iming the exsmption, the debtor must iist in his claix for exemp-
tion the smount he or his spouse held in all other accounts on the date of
the first levy even though the other accounts have not been leviad upon ¢
Sse subdivision (f). In camputing the amount exempt in any account, the
exemption is applied first to ﬁountn in accounts that have not been levied
upon and then to amounts in any accounts that have been levied upon until
the full exemption has been consumed. PFurther, all amounts in such accounts,
Including all joint accounts, are presumed to be th; debtor's. This presump-
tic;n fs one affecting the burden of proof. See subdivision (f). See also
Evid, Code §§ 603, 606.

Scme or ail of en account levied upon m in fact not be subject to
execution to satisfy |

the debtor’s obligation because of the nature of the account or
the character of the funds in the sccount. See Tinsley . Bauer,
125 Cal. App.2d 724, 271 P.2d 116 (1954);-Spear o, Farwell, 5 Cal.
App.2d 111,42 P24 391 (1935) . Section 800.7 does not affect this

tmmunity; a nondebtor may make his third-party claim
pursuant to Section 689

— 7~
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The following examples illustrate the operaticn of the §/00 exemption.

Exéggle 1. Debtor has & $500 account that is levied upon and & §50
account that 1s not levied upon. The exemption is applied firat to the
account not levied ‘upon--$_50. The exemption is applied next to $50 in the
account levied upon, leaving $450 that the creditor can réach in that account.

Example 2. Debtor has a $200 account that is levied upon and a $1,000
Joint account with hie a:pbuse that 1s not levied upcn. The exemption is
applied first to the account not levied upon--$J0C. The creditor csr reach
all $200 in the account levied upon. llate:.'.l‘his result applies regardiess

whether the character of the property in the jolnt asccount ie zeparate,

comity, or quasi-community. @m

Orders for support; state  tox|liabilities. Subdivision (g)
eliminates the exemption otherwise provided by this section
~ where execution is sought to enforce a court order for gupport

=

or to collect a state tax liability or to recover overpayments of unemploy-
me'n'c.r or disability benefits., The special consideration for support wnd tax
liablility is consistent with the spécial treatment accorded these cbligations
under Title III of the federal Consumer Credit Protection Act. See 15 U.8.C,
§ 1673(b)(1), (3)}. Although the effect of subdivision {(g) of Section 690.7

. is to give a debtor’s first family priority over the debtor’s second family,
this preference iz balanced by the pr'otectio_n afforded the second family
under Section 723.051 (exemption from earnings withholding of amount essen-

tial for support}. See the Comeents to S8ectione 723.030 and 723.051.

Banker's lien. The exemption provided by Section 690.7 is a
limitation on garnishment procedures only; it does not in any
way affect the exercise of rights pursuant to Civil Code Section
3054 (banker’s lien). See subdivision (h).

— S
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§ 690.7-1/4 (added). Deposit sccount; hardship exemption

Comment. Section #90.7 1/4 provides an exemption for deposit accounts
comparable to that proyvided for earnings under Section 723.051. To obtain
the exemption, the debtor must prove that his current earnings and other

income are not adequate to provide the amount essential for the aupport of

the debtor and his family. Section 690.7 1/h is not intended to be used for the
maintenance of a life wtyle appropriate to the debtor's station in life or

an accustomed standard while the debtor owes money on an unsatisfied judg-
ment .
Subdivision {c) is comparable to Section 723.124 which prescribes the

content of the Judgwent debtor’s financial statement which 1s required when
'en.mings' sre sought to be exempt from withholding oh the ground that they

;re essantial for the support of the judgment debtor or his family.

Subdivision {d) 1z similar to, and subdivision (&) is the same a3,

provisions found in Section 690.7. See the Comment to that sectiom.

Subdivision {f) makes clear that the exemption provided in Section
690.7 1/4 does not affect any greater axemption that may be provided to
certain deposit accounts by ihe lﬁu releting to apgndthfift trusts. For a
discu:aion of ths extent to thch & crgdito:" may rﬁch funds in a spendthrift

trust, sse L B, Witkin, Summary of California Law Trusts §§ 66-67 (1960).

] 520 7-1/2 (added). Deposit account; exemption where financial institution:
acts ae mlgyer's payroll agent

Comment. Section 690.7-1/2 provides an exemption for the earnings of
an employee where a financlal institution acting ss his emplcyer's payroll
agent has computed the net amcunt payable to the empioyee {by deducting from

the employee's grose earnings all required and authorized deductions) and

-9-
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credited that amount to his deposit account. The exemption provided by thi;
section is autometic; the amployee need not claim it under Section 690.50. .

An exemption of the type’provided by Section 690.7-1/2 is needed to
satiafy the requirements of Title III of the federal Consumer Credif frotection
Act. That act h&é been interpreted by the federal sdministrator to cover
earnings in an account of the type covered by Section 690.7-1/2. It should
be noted that Section 690.7-1/2 does not authorize the use of an emplcyer's
payroll sgent where such use 1# othervise proﬁibﬂ:gd by law. See subdivision
(d). Cf. labor Code § 212.

Where & financial institution' acts as an .exgplwer's. payroll agent, the
enplo;rée may not be able to obtain his funds out of the deposit account
before the accourit is garnished by a creditor. The purpose of Section 690.7-1/2
is to protect the employee's earnings .1n this sﬂnation 80 that the creditor
cannot defest the protection given earnings under the Employees' Earnings
Protection Lav, Chapter 2.5 (commencing with Section 723.010) by levying on
the account bef.oré the emplojree can obtain his sarnings out of the deposit
sccount . 7

In applying the exexmption prévideti by this section, the financial
institution first determ.u;es the anount of the earnings of the emplayee that
vere credited to the deposit account for the last pay period pricr to the
lavy. From this smpount, the financial institution aubtracts all amounts
debited to the account after the net earnings for the pay period vere
credited to the account. The reuindér is the amount of the account that is

exempt from levy of execution.
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The following examples illustrate the methed of computetion.

5555213 1

Assumme the followlng facts and transactions:

Computation of smount offdepou1£ account exempt:

Balance in account as of March 31.

April

April 2.

1. érosa eafnings for weekly

pay period ending March 31

260, Finencial insti-
tution computes deductions
and credits net of $200 to

~ employee's daposit account.

Creditor levies on account.

Earnings credited to account for last puy
pariod priar to levy.

Less amount debited to account after earn-
ings for last pay period credited.

-

Balance
$ 0
$200
$200
S0
$200

Amount of sccount balance that is exempt is $200.

Example 2
Agsume the following facts and transactions:

>

Balance in account as of March 31.

April 1.

April 3.

Gross earnings for weekly pay
rericd ending March 31 are $260.
Financial institution computes
deductions end creditz net of
$200 to edployee's deposit
account.

Employee deposits $20 to account.

April 4 and 5. Checks totaling 365 are

April 6.

debited to account.

Creditor levies on account.

— /-

Balance

$ 20

$220
$240

" $175
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Computations of asmount of deposit account exempt:

Barnings credited to secount for last pey

period pricr to levy. $200

Less amount debited to account after carnings

for lest pay period credited. . $ 65
$135

Amount of account balance ($175) that is exeampt is $135.

The remaining $40 is not exempt under Section 690.7-1/2. (The debtor
may, however, be eligible for an exemption under Section
690.7-1/4.) | |

A debtor who qua.lir:lal for an aubc:mtie exaption under this section
may elso claim the deposit account exeaption p;ruv:ldeﬁ by Section 690.7.
However, the debtor may not cummulste these exempticns; in case of a claimed
exemption under Section 630.7, the court m.y a.i.lcnr sn exemption only wnder

the sectiod that will exempt the greater amount. See subdivision (c).

A debtor vho qualifies for an autcmdtic exempticn under this section
may also claim the deposit account exemption provided by Section 630.7-1/h
(exewption of amount essential for support). '

lbIt. should be noted that the exsmption provided in this section does
not inswlate an employee's earnings from garnishment pu:faua.nt to an earn-
ings withholding order directed to the employer. An employer caanot avoid
his duty to withbold earninés a8 requj.red by the Employee's Earnings Protece
"tion Law, Chapter 2.5 (commencing with Section 723.010) of t.his title, by

designating a fimnéini institution to act as his payroll agent.

_Ja-
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§ 490.18 (amended). Exemptions; public and private pension, . !
refirement, disability, or death benefits; vacation credits

Commani. Subdivision {(c) of Section 690.18 formerly
excluded Keogh Act plans from the exemption provided by this
section. Such exclusion conflicted with the exemption provided
such plans under Sections 28002 and 28005 of the Corporations
Code. The conflict has been resolved by deletion of the
reference to Keogh Act plahs from Section 690,18,

-

Comment. BSection 690.18-1/2 has been 2dded to satisfy federal restrice

tions on garnishment of "periodic payments pursuant to arpenl:lon or retire-
ment prépu" provided by Title xix of the Consumer Credit Protection

| Act of 1968'. See 15 U.8.C. §§ 1572, 16'?3. Subdivision (c) makes clear thst
Section 690.18-1/2 1s not the exclusive source of exemptions for payments
from retirement funds. See, ¢.g., Code Civ. Proc. § 690.18 (public ewployees),
Corp. Code § 28005 (plans complying vith federal Internal Revenue Code rcqvir?‘
ments); Bluc. Code § 13808 {(Btute Teachers' Retirement System); Govt. Code

§6 21201 (State Employeea' Retirement Law}, 31452 (County Ewployees' Retire-
ment Lev of 1937). o

_ /3~
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§ 690.19 {amended). Public assistance benefits

Camment, Section £90.10 is amended to make clear that the
exemption provided by Section 6G0.19 continues even though the
public assistance benefits are deposited in a checking or savings
account. Thig is consistent with the treatment given public re-
tirement benefits under subdivision {a)} of Section £50.18.

§ 690.50 {technicol umerludmenﬂ 7

Comment, Sechmw.ﬁﬁ:srevmdtomcludeappmpnate
references to,Sections 600.5%, 690.7, 690 T-1/%, and 690.16-1/2.

i

"§ 710 (technical amendmant)

. Commant,. Secﬁon?lﬂhamendodtoehninm&hounofthe
abstract of judgment procedure as'e means of garnishing the _ [officer op)
wages or salary of & publicfémploves. ) sarnings of prblic officers and
employees' may ‘be withheld pursuant to the Employees’

Earnings Protecticn Law only, See(hpms.s {mns
with Section 723.010). -

§ 723.011. Definitions

Commeni. Saction 723.011 states definitions used in applying
this chapter. This chapter deals only with the garnishment or
withholding of earnings for services rendered in an
employer-employee relationship. See Section 723.020.
Subdivisions (b) and (¢} are based on the common law
requirements for such relationship. It should be noted that an
employee may be given considerable discretion and still be an
employee as long as his employer has the legal nght to control
both method and result. However, no attempt is made here to
incorporate spemﬁc case law arising out of situations mvolvi.ng
problems and issues vnrelated to the purposes and
relevant in applying this chapter. “Employee” includes both

- private and public employees. See subdivisions (b}, {(c},.
and (g). See also Section 710.

Yy
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“Earnings” embraces all remuneration “whether
denominated as wages, salary, commission, bonus, or
otherwise.” The mﬁmkmte e:}anety of forms which such
compensation can precludes a more precise statutory
definition. Awordmgl:r', the Judicial Couneil

(—“:lllbereqmredmmmecircumltanceshoprovdeby
rule,; - consistent with the statutory definition, whether
certain items are an employee’s earnings and, if so, the earnings
period to which such earnings are attributable. See Section
723.150 Ome such item will probably be vacation credits or pay. -
Different employers will treat this form of compensation
differently. Generally spesking, however, vacation pay should
be subject to withholding only whenr pdd. 1z, when the
employee goes on vacation or terminates his employment
drcmww}mehehuther@tmbepnﬂhilwcmed

Unhke&edaﬁnihmd“wmny"uﬂmmmdﬂu
MWMM&M&M&WM

. here does not include “periodic payments pursuant to
or retirement program.” Sepummmthmdedmeh
pqymnhlmdetsmmm-lf?

Proiaecﬁonh theemluivejudiﬁll&em ofeumpelllng
w m
* employer to withhold earnings. Attachment of exrnings before
judgment is abolished by subdivisions {b) and {(c) of Section -
. _ 680.5% . For provisions relating tc voluntary wage amsignments, -
. see Labor Code Section 300. For issuance of sn earnings
Penal Code Sec- withholdinaorduwmforeemmderforwmae&cﬁon
tion 270h, - 723 -Sectionﬂﬂl and Welfare and Institutions -
Code hnsnoeﬁ'actanjudgment
coﬂec&onproeedtnesth:tdonotinvdveﬂwwdthholdins
employee’s sarnings. See, €.g., Sections890.7, 690.7~1/k (chackiﬂs and savings
accounts) and Section 890.18 . (retirement funds). See also
M«B% (Mm%hwwo}'«mﬁm

» 690.7-1/2 (deposit sccount exemption whers employer
uses financial institution as payroll agent), 630. 18-1/2
(payments from retirement plan).

.
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. of a person who is not an employee, see Section 690.6. However,
where an employee’s earnings are sought to be garnished, the
creditor must comply with the provisions of this chapter. This
rule applies to public entities as well as private persons. This .
chnpter, for example, imposes limitations on the

state’s ability to garnish wages for tax delinquencies pursuant to
its warrant and notice procedures. See Article 4 ( cwgimti@
T23.070

The Employees’ Earnings Protection Law has no effect on
matters that are preempted by the federal law, such as federal
bankruptcy proceedings—including proceedings under
Chapter XIII of the Bankruptey Act~-and federal tax collection
procedures, Eg., INT. REv. CODE of 1934, § 6334(c). Nor does
this chapter apply to deductions which an employer is
authorized by matute to make for such items as insursnce
premiums and payments to health, welfare, or pension plans.
WGOW CobE §§ lw&lﬁmhnonconxﬁm,mo

does not affect the procedures for the
examination of a debtor of the judgment debtor provided in
Chapter 2 (Sections 717-713) ofthhpnrt.SoeCommentto
Section 723.134.

§ 723.022, Employer's duty ""!‘!‘M vithhalding period

CM Saeﬁonmmmthehwcrdummﬁuﬂn
s doty bo w!thhold pm'nndt to an m

mv?n(h}mhmp&?ummm
earnings of an empioyee payshiée any !r’!"'-‘liﬁ"i
employee which ends during the withb&ng " See
Sauﬁanmm Judicial Cuuncil authwludtondoptmies
mmwmpmmwmwmm
like are sattribotshle). The “withholding period”
dm-lbedinmbdﬂriﬂon (a). ltshoni&benotedﬂutouly

enmingsforamy ending during the withholding period
are subject to Earningt prhrpeﬁods,ewn still
in the possession of the mnotaubjecttoﬂ:eorder
An employer may not, . defer or accelerste any

ptymentofenningsmmemphyeewzth&:emmnttodefat
ordinnnkhtbeuﬁs&eﬁonofajtﬂsmentpummnttothu
chapter. See Section 723.153.
The withholding period generally cmnmences five calendar
days (not working or business dayz) after service of an earnings
" withholding order is completed. Subdivision (e) makes clear
that, for the purposes of this section, service is completed when
~ the particular paper is actually received at the proper office.
Section 723.101. For example, if an order is served on
Friday, the withholding period would commence on the
ing Wednesday. See CoDE Ctv. PrRoC. § 12 The five-day
_ delay affords the employer time to process the order within his -

— /6 —
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organization, fe, deliver the order to the employer's
boolckeeper, make bookkeeping adjustments, and so on. The
introductory clause to subdivision (b) recognizes certain
exceptions to this general rule. An employer is not generally
required to withhold pursuant to two orders at the same time;
thus, & subsequent order will not be given effect. See Section
723.023 {priority of orders) and Comment thereto. Moreover,
withholding may be delayed beyond the normal five-day period
where a prior mm:mentofwagesismeffect.l:{owever,thn

Thewithholdmgperioddoaamtendunﬂitheﬂntdthe
events described in parsgraphs (1) through (3) of subdivision
vf:i)thholmd ; thus, tbeemployerhasamuﬂnuﬁngdutyto

Paragraph {i)pmﬁduugemﬁmmhmdatel%dm,
after the date of service—thus, the em r will usually be
required to withhold for 120 days. ploye

Paragraph (2) reflects the fact that a creditor may vohmtsrily
mnnuuhemordamﬂlgmmmy_wdermmm&e

support
orders—are governed by separate rules. See Sections 723.030
. {support ordenj,?ﬁ.ﬂ?& {tax orders},
_ Sometimes an order wnllbehenmnatedorﬂ:ekulmtupon
wh:chltnbuedﬁﬂbemhsﬁedmtbutﬂxeempbymspnor

Cf. Section
amounts pursuant to an order prior to service of a written ?23.07? {tax
i ifie: i orders).

judgmen empicyee must Took to th '
recovery of amounts previously paid out. See Section 723.1%

_/7_
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(employer entitled to rely on documents actually served). See
_ elso Section 723.105 (recovery from creditor of amounts
received after order terminated).
An earnings withholding order may alsc be affected by
federal bankruptcy proceedings.

§ 723.023. Pricrity of orders generolly

Comment. Section 723.023 establishes the general rules
governing priority of earnings withholding orders. Generally
speaking, the first order served is given priority. Occasionally,
two or more orders will be served on the same day. In this
situation, the employer must comply with the order which was

. issued pursuant to the judgment first entered. The date of entry
of judgment will be indicated on the face of the order. See
Section 723.125. In rare instances, orders served the same day
wtﬂahohebuedonjudgxmn@enheredthemeday In this
situation, the smployer has complete discretion to choose the
order with which he will comply. He must, of course, comply
with one of these orders. For exceptions to these basic priority
rules, see Sections 723.030 (support orders) and 723.0 77 (state
taxes) and the Comments thereto. Unless the subsequent

mningsmthholdingorderhformtehxesorfornw
if the employer receives the order he is

required to comply with another. In such a case, the employer does not
hold such an order and give it effect when the prior order expires but
rgturns it. See Section 723.104. However, the creditor may serve the

same order within 45 days after its issuance. See Section 723.103{c).

It should be noted that, in some circumstances, the operation
of an order may be suspended, but the duty to withhold is not
terminated. See, eg., Section 723.077 (tax order suspends
operation of prior order); Labor Cods Section 300 (suspension
where prior assignment in effect). See also Comment to Section
723(R2.Insuchcases,aswellasmcamwherethesuboequent
order is not given effect, the employer is required to advise the
creditor who has served the order that is suspended or not given
effect of the reason for the employer’s action. See Sectioms
723.07T and 723,10k,

An employer is generally entitled to rely upon what is served
upon him. See Section 723.154and Comment thereto. He is not
required to inquire as to whether or not a creditor has either
obtained or served an order improperly.

/8-



bliiuies

April 13 and 14, 1972

An earnings withholding order may be served either
personally or by certified or registered mail. See Se.ion
723.101. In the latter case, should the employer refuse service
(thus forcing the o1 editor to serve personally), Section 723.101
makes clear that this action does not cause the creditor to lose

his priority and outlines the r:ghts of the verious parties in such
circumstances.

§ 723.025. Payment to judgmen? creditor

Comment. Section 723.025 sp;cﬁes when the amounts
withheld pursuant to an order must be paid over to the creditor.
Generally, this must be done within 15 days after the employee

is paid the amount remeining after withho]_.ding, but

the employer may elect to make monthly remittances.

Regardiess of when, or if, peyment is required, the employer
iy required to send an employer’s return to thejudgment
creditor. See Sections 723.104 and 723.12b. .

5723.023. Withholding order for costs and interest

Comment. Section 783,028 makes clear that a judgment
creditor must formttl:gwr Mmﬂlh;lfﬂgorderbo
Tecover Costs interest that accrue following application
for a prior order. To illustrate: A ereditor obitains a judgment
which his debtor does not pay. The creditor applies for and
secures an earnings withholding order directed to the debtor’s
employer. The application and order require payment of only
those amounts owing at the time of the gpplicstion for this
order, See Sactions 723121 (application for issusnce of earnings
withholding order) snd 723.125 (content of earnings
withholding order). After the application for this order, further
costs may, and interest on the judgment will, sccrue. ¥ the
creditormshestoramvertheneammmbbyw:gegarmshment,
ke must apply for another eamings withholding otder,
foﬂouﬁngthenmeprocedureasbefure This application and
order is subject to the same general requirements as any other
withholding order. It is not entitled to any priority over the
ordersofothercredltors,mdthecreditorisreqmredtomply

,withdwwnﬁnspemdprmibedby&chanmuﬂ
: 5123030. Otdtnfofsuppoﬂ

Comment. Section 723.030 provides special rules for an
-earnins;withhol&ngudertoenfomeamrtorderfor!he
of any person, including a former spouse of the
j tdebl:orAnum!ngs orderfotmpportis :
given a different effect than other orders: It is
effective until terminated by the issuing court (it may, of
course, be modified); it js unrestricted in smount; even when
in effect, it does not necessarily preclude withholding on either
a prior or subsequent order.

| ___./(-7....
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" The amount specified in the earnings withholding order for
support is always withheld firsi froma the support obligo:”,
earnings and paid over to the person specified in that order.
However, a prior order remains in effect, and a judgment
ereditor may still obtain an earnings withholding order even
where there is already in effect a prior earnings withholding
order' for support. Thus, where there sre two orders in
effect——ane for support and one for another obligation—the
amount withheld for support is deducted from the employee’s
first. The amount to be withireld pursnant to the other

order is then computed, based on the earnings remaining after

this deduction. See Sections 723077 and 7230850 and the
Comments thereto.

Paragraph {1) of subdivision {b) is consistent with prior law
Under prior law, the exempticn for 50 percent of 2 person’s
earnings did not epply to a judgment based on a support
obligation. E.g., Bruton o. Tearle, T Cal.2d 48, 57, 58 P.2d 953, 957
(1936) (dictum); Rankins v. Rankins, 52 Cal. App2d 231, 126
Pod 125 {1942). Compare WziFr. & INST. CoDk § 11489 as
enacted by Cal. Stats. 1971, Ch. 57%. Also, under prior law, the
nwrthadtbepawertomaimaneqmmbledmﬁonofﬂw
debtor's earnings between, for example, his first wife and
chldmnandhimse&apdhuaeeondfamﬁy See Rankins v,
Rankins, supra. Peragrapix (1) makes the exem provided
by Section T723.000 imapplicable. However, exemption
provided by Section 723.051 i
applicable to an eamings withholding order for support.
P%mmuw tha sudunnce of the prior case
law. A that the excmption provided by Section
723.081 applies hes no effect cn tho svpport ordér upon which
&emﬂn@v&h&c‘&;&ge&whh&e&,wpﬁmﬁmfm
modification of the oripfinsl order for mupport must be made

se . See Crvie, Cmné!ﬁm,ﬂeaaﬁsomnm
14 355,951’&181& (2638, Aczordingly, the obligation
impased by supoort order will tentinne and

amounureqmﬁradm paid under thet arder will accumnlate
mﬁlmhmmmampwiurt&f orda:ismdiﬁed.

Article 3. Ri;stricﬁ ns en &um‘nc;as "M*!hhddinq
§ ?!3.050 Mnﬁmvm mmﬁ nf exning ¢ ‘!mt mry be withheld

Comment. Section 783030 provides the standard exemption
applicable to ell earnings withhaldmg arders other than orders
for su , certzin orders for tares, and orders based on
multi sourca of eamings. Ser Sections 723.030 (support);

t); 723.07% and)

723.07¢ (taxes); 723.108 {multiple sources of egarnings}. See also
Section 723.051 (eremption obtained by special hardship
showing}. .

Section 723.050 reflects policies similar to those underlying
Sections 302 and 308 of the foderal Consumer, Credit Protection
Act, Thus, in determining the emount of the debtor’s earnings
subject to garnishment, under both this section and the federal
law, certain basic amounts withheld pursuant to law are first
deducted. However, federel law requires the deduction of all
amounts actually “required by law to be withheld.” For
example, the amount actually withheld for federal income tax

_Bp —
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purposes from the debtor’s earnings is deducted in determining
his earnings subject to garnishment (“disposable earnings™).
Thus, a debtor claiming & greater number of exemptions will
have less withheld and therefore more subject to garnishment.
This produces the anomalous situation that a debtor with a large
family and greater needs may have more earnings garnished
than a single debtor with the same gross income and with more
limited needs. Moreover, the federzl statute does not elaborate
upon what are considered to be “amounts required by law to be
withheld.” To alleviate these problems, Section 723.050
specifies  the amounts to be deducted in determining
the portion of the debtor’s earnings which are subject to
garnishment ("nonexempt earnings”), . These items are
relntedtothetypesofdeductionsm&deunderfederallaw, ie,
tlwyarebasadonthenmountsmthheldforfedenlmdmte
income taxes, social security, and state disahility insurance. See
paragraphs (1)-(4) of subdivision (a). However, the arnount
‘deducted to determine nonexempt earnings is fixed according
toaformulamd:snot necessarily the amount actuslly deducted
from the debtor’s earnings. One of the major benefits of this
scheme is that it permits tables to be prepared which indicate
the exact amount to be withheld from any given amount of
_ earnings. Subdivision (d) directs the Judicial Councn to
prepare tables which will be distributed to ployers
required to withhold earnings. See Section 723103(13} An
employer therefore generally need not make any computations
but will simply withhold pursuant to an earnings withholding
ordér the amount listed in the tables provided him.
Both the federal scheme and Section 723.080' make some

below an amount equal to 30 times the federal minimum wage.

As the federal minimum wage is increased, this floor i :
increased accordingly. (Under the federal lav in effect on January 1,
- 1972, it e debtwadisponblewninymiusthmmpermek,m
garnishment is pommed, if his dispossbie earnings. are
subject to garnishment; if his disposable earnings are more

$64 » week, 25 percent of his disposable earnings are subject to
garnishment.) Mﬂoorunotmuempﬁmemhﬂed&mn
every debtors earnings. In contrast, paragraph (3) of
subdivision (a) provides a basic minimum exemption that is .
slways deducted in determiining nonexempt earnings. Moreover,

subdivision (b) provides a formula that precludes withe

holding of leas than $10, thus providing additicmi pro-
| tection to low .incane wage earners and saving employers

the expense of withholding an amount less than $10. Cf.

Section 723.07h {state taxes).

—-2/-
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Where an earnings withholding order for support is in effect,
the amount withheld pursuant to such order is deducted from

the esrnings of the employee before computing the amount to

be withheld pursuant to any other order. See Sections 723.030
and 723.077 and Comments thereto. Suppose, for example, that

- an employee’s earnings are $30 and a withholding order for

support is in effect which requires $40 to be withheld. In
determining the maximum amount which may be withheld
pursuant to another earnings withholding order, the debtor is
treated as having $%0 of earnings. The employer should refer
to the appropriate withholding table and determine how much
is to be withheld from 360 of earnings and withhold that
amount under the ordinary withhoiding order.

§ 723.051. Amounts essentiol for fomily support exompt

Comment, Section 723.051 lsbasedontheexemptwn formerly
provided by subdivision (¢} of Section 690.6. However, the
standard for the exemption provided here is more restrictive
thmfmnermbdivimon {c) of Section 600.6 (“essential for
support™ as compared to “necessary for the use”). This strict

Minutes _
April 13 and 14, 1972

mndudremgnmuthntﬁmkberdmpﬁmpmﬂdedhy' '

Section 723.050 should be adequate except in s amall percentage
of cases such as, Tor example, wvhere the debtor has five or six
children who are dependent on his earnings for their support or
has large medical expenses. See also Section 723.12% {content
of Judgment Debtor's Financial Statement). Section 723.051 is

not intended to be uaed for the

" maintenance of a life style appropriate to the debtor’s steition in

lifeonnmumdtmdudwdﬂcthedcbtcmmym

unsstisfied judgments against him. -

Former subdivision (c) of Section 850.6 doblnr
fromdnhnlngthemmnﬂe:aupﬁonif dobtmghtmbe :
collected was 1%

dehharhimrife,orhisfmﬂyforthe
mmmriuofﬂ&.

In actual operstion, the effect of the eommm
rule in California was to decide the question whether
competing creditors could reach & debtor’s earnings neither
from the debtor’s point of view (the needs of the debtor’s
dependents were ignored) nor from the creditor’s viewpoint
(no consideration was given to whether the creditor was careful
to advance credit to the debtor only sfter ascertaining that his
credit worthiness showed sn ability to pay or whether the
creditor provided the debtor with quality goods or services).
Rather, the claims of competing creditors for earnings could be
decided on the technical, and usually irrelevant, issue of what
was a “common necessary of life.” See, 8¢, Loz Angeles Finance
Co.-nFlorqllBCtLApp-!d&app Sﬁﬂ,wP.ﬂdIED(Sup.Ct.
L.A., App. Dep't. 1952). The “common necessary” exoeptlon
hasaccordmglybeenehnﬁnated
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Article 4. Farnings Withholding Orders for Taxes

§ 723.070. Definitions

Comment. Seetion 723.070 provides definitions for terms used in this
article.

"Statd' means the state or any agency thereof. Where the term "state"
is used in this article, it refers tc the particular state agency that ad-
ministers the particular tax law under which recovery of the delinquent
tax 1s sought. See Section 723.011(e).

The definition of "state tax liability" makes this article apply to
those tax liabilities for which a warrant mey be issued pursuant to Section
1785 of the Unemployment Insurance Code {unemployment compensation contribu-
tion) or Section 6776 (sales and use taxes), 7881 {vehicle fuel licence tax),
9001 (use fuel tax), 10111 {motor transpertation tax), 16071 (gift tax), 18906
{personal inceme tax), 26191 (bank and corporation taxes), 30341 (cigarette
tax), or 32365 (alcoholic beverage tax) of the Revenue and Taxation Code or
for which & notice of levy mmy be given pursuant to Section 1755 of the
Unemployment Insurance Code (unemployment compensation contributions) or far
which & notice or order to withhold may be given pursuant to Section 6702
{salee and use tax), 7851 (vehicle fuel license tax), 8952 {use fuel tax),
10051 (motor transportation tax), 11451 (private car tax), 16101 (gift tax),
18817 (persoral income tax), 26132 (bank and corporaticn taxes), 30311 {ciga«

rette tax), or 32381 (alcoholic beverage tax) of the Revenue and Texation Code.

§ 723.071. Exclusive procedure for withholding earnings for state tax liability

Comment. Section 723.071 makes clear that the levy procedure for withholding

earnings of an employee for the collection of state tax liabillty provided in the

=23~
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Employees' Eernings Protection Iaw is eXclusive. The authorization, for example,
to direct orders to third persons who owe the taxpsyer money.-found in Section
18817 (personal income tax) and Section 26132 (bank and corporation tax) of

the Revenhue and Taxation Code is limited by Section 723.071. This article

deals, however, only with levy on earnings to collect cerimin state taxes.

The collection of federal taxes 1s accomplished pursuant to - federal law

and cannot be limited by state law. See Int. Rev. Code of 1954, § 6334(c). As to
other taxes not within the scope of this article, the tax obligation must

be reduced to judgment, and the taxing authority may then obtain an earn-

ings withholding order like any other creditor and such ¢rder is treated the

same a8 any other earnings withhelding order and this artlicle does not

apply.

§ 723.072. Withholding order for taxes; nctice and opportunity for review
of 1iability before order issued

Comment. Section 723.072 provides that no withholding order for taxes
may be ilssued unless the state tax liability either appears on the face of
the taxpayer's tax returh or has been determined 1n an administrative pro-
ceeding in which the taxpeyer had ncotice and an opportunity for administra-
tive review. However, no review of the taxpayer's tax liability is permitted
in court proceedings under this chapter. See Section 723.082.

Few state tax llablilities are reduced to Jjudgment. Subdivision {d)

recognizes this .

§_?2§t§ﬂ3. Provisions governing tax withholdipg orders

Comment. BSection 723.073 makes clear that the provisions of this chapter
governing earnings withholding orders are applicable to withholding orders for
taxes except to the extent that this article contains special provisions

appliceble to such orders.
-} I
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§ 723.07h. Agency isgsued withholding order for taxes

Comment. Section 723.074 specifies the procedure to be followed when
the state taxing agency itself issues the withholding order for taxes. In
such case, no application to a court for the order is required. Under an
order issued pursuant to Section 723.074, the employer may be required to
withhold not more than twice the amount permitted to be withheld pursuant
to Section 723.050 {except that $10 is required to be withheld in certain
instances where the amount of earnings would not be sufficient tc require
withholding under Section 723.050)}. The state taxing agency provides the
employer with withholding tables prescriblng the amount to be withheld
pursuant to orders issued under this section. The amount determined accord-
ing to the applicable table must be withheld by the employer unless the
order itself specifies a lesser amount or the amount to be withheld is

reduced pursuvant to subdivision {c) or {(d) of Section 723.075.

§ 723.075. HNotlce to taxpayer; reduction in amount withheld

Comment. Section 723.075 applies only to an order issued under Section
723.074.

Section 723.075 requires service of a copy of the order and a notice
informing the employee of the effect of the order and his right to review
and modification of the amount to be withheld pursuant te the order. These
papers are served on the employer who is required to deliver them to the
employee. Cf. Section 723.10k (ordinary withholding orders). Section
723.075 requires that the taxpayer first seek administrative relief before
he can claim the exemption provided by Section 723.051 (hardship exemption)
in a court proceeding. Notwithstapding the hardship exemption previded by
Section 723.051, the state taxing agency 1s entitled to a withholding order
in an amount not less than the amount permitted to be withheld under Section

-25-
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723.050 even though there is & court hearing on the employee's claim that

his earnings are essential for support.

§ 723.076. Court issued withholding order for taxes

Comment. Section 723.076 provides & procedure whereby the taxing
agency can obtain an order, after court hearing, that requires the employer
to withhold all of the employee's earnings in excess of the amount easential
for the support of the taxpayer and his family. An order may be obtained
under Section 723.076 that requires the withholding of more than the amount
that the state taxing sgency could require the employer to withhold pursuant
to sn order issued by the agency itself under Section 723.074. This grant
of authority is not intended as a directive that such authority be used
generally. This extreme remedy could be harsh in its applicaticn and should
be used sparingly. The state taxing agency is always entitled to & withhold-
ing order in an amount not less than the amount permitted to be withheld
under Sectlon 723.050 even though there 1s a court hearing on the employee's
claim that all of his earnings are essential for the support of the taxpayer

and his family. Provision is made in subdivision (£} of Section 723.076 for

a temporary order directing the employer to hold any earnings of the employee
then or thereefter due. Such orders should be used only 1n rere and unusual

cases.

§ 723.077. Priority of orders

Copmment. Section 723.077 deals with the priority a tax withholding order
is to be given with respect to other earnings withholding orders. A withheold-

ing order for taxes takes priority over any prior order except one for support

-26-
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or another withholding order for taxes. As indicated in the Comment to Sec-
tlon 723.030, a support order always takes priority over any other order. Thus,
where a support order is in.effect and & subsequent tax order is received, the
employer will continue to withhold for support, and the amount withheld pursuant
to the tax order will be dependent upon the amount of earnings left after
subtracting the amount withheld pursuant to the support order. Similarly,

where a tax ovder is 1n effect and & support order is ssrved, the support order

again takce pricrity. The employer will withhold pursuant to the support
order firet, and the amount withheld pursuant to the tax ordef will be depend-
ent upon the amount of earnings left after subtracting the amount withheld
pursuant to the support order. See the Commenta to Sections 723.030 and
723.050. However, where the prior order is for the collection of & debt
other than for taxes or support, the -tax order displaces the prior order, and
the employer must withhold only pursuant to the tax order until the tax debt
is completely pald. If the earnings withholding order for taxes is satisfied.
during the withholding period of the prior order (Section 723.022), the employer
must then again withhold pursuant to the prior order. Where there is a prior
tax order in effect, the second tax order is Ineffective; the employer may not
withheld pursuant to the second order and must promptly notlfy the agency
which issued or cbtained the second order of the reason for his action. See

Section 723.104(b).

§ 723.078. Withholding period; notice terminating order

Comment. Subdivision (&) of Section 723.0T8 requires the employer %o

withhold commencing at the same time as with any other order. Cf. Section
723.022. Subdivision {b) provides for a jeopardy withholding order that

requires immediate withholding & guch an order should be used only in rare and
o
-27-
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umisual cases. Subdivision (¢} requires the employer to withhold earnings pursuant
to a withholding order for taxes until the amount specified in the order has been
paid in full and provides for a notice if the tax liability is satisfied before
the full amount specified.in the order has been withheld. The notice required by

Section 723.078 is in lien of the notice provided by Section 723.027.

§ 723.079. When receipt required

Comment. BSection T23.073 provides an exception to the reguirement of

Section 723.026.

§ 723.080. Service

Comment. Section 723.080 provides special provisions for gervice of
notices, documents, and crders under this article. This special service

provision i1s in lieu of the one prescribed by Section T723.101.

§ 723.081. PForms

Comment. Section 723.081 requires that forms used in connection with
this article be prescribed by the state taxing agency asdministering the
particular tax law except that the Judieiazl Council prescribes the forms

used in connection with court issued orders under Section 723.076.

§ 723.082. Review of tax liability

Comment. Section 723.082 makes clear that the court, in a proceeding to
determine vhether a withholding order for taxes should be modified or termi-

nated because of hardship, may not review the texpayers's tax lisbility.

§ 723.083. Refund of employer's service charge

Comment. Section 723.083 authorizes the state to refund the employer's
service charge to the employee if the withholding order for taxes is issued

ip error or there is no tax liability.
-28.
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§ 723.084. Warrant or notice deemed withholding order for texes

Comment. Section 723.084 deals with the situstion where it is not
clear whether an employer-emlployee relationship exists. The warrant,
notice of levy, or notice or order to withhold may be issued on the assump-
tion the taxpayer is an independent contractor. However, if the warrant,
notice, or order indicates that it is to be treated as an earnings withholding
order if the taxpayer is an employee, 1t cannot be defeated by & claim that

the taxpayer iz an employee.
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§ 723.100. Judiciol Council outhorized 1o prescribe proctics ond
procedurs '

Comment. Article § outlines generslly. the procedure for
issuance snd review of an withholding order; however,
Section 723.100 authorizes the i’uthchl Council to provide by
rule for the practice and procedure in proceedings
under this chapter. The state. tax agency prescribes
the rules of procedure for administrative heaprings
under Article & {withholding orders for taxes).

§ 723,100, Service; recovery of costs _

Comment. mg-y&mmmmw
mbywhhhmmhmpﬁﬁed.mﬂm

subdivision (d) permits A to apply to the court which issued
‘A% original earnings withholding order for an order to the
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earnings withholding order is deemed to have been serve.’ on
the date of service of the special court order made pursuant to
subdivision (d). It should be noted that subdivision (d) only
preserves the priority which 4 would have had if the employer
had accepted the mail service. Thus, where the intervening
order is a withholding order for taxes, A is not entitied to
displace the taxing agency. See Section 723.077. The remedy
provided by subdivision (d) is exclusive. A is not entitled to
_ recover amounts previously paid t¢ B from either B or the
employer, and A's order is not given retroactive effect,

Special provisions ag to when service 1s complete
for particular purposes are found in Sections 723.022(e)
(withholding period) and 723.023(b){priority of orders}.
Asz to service of withholding orders for taxes, see Sec-

tion 723.080.
§ 720.102.  Application for Issuance of eamings withholding order

Ccmmm Secﬁon?%lﬂﬂréqﬁrutjudm-muditorto |

tence of Section 723.102 makes clear that an earnings
wltbhéldmgerdershaﬂbepmpﬂyisuedontheu.gne
?Fﬁmﬁmdahﬂgmtcndim.m&btamcl an ex-
emption pursoant to Section 723.108, have such order modified
. qr terminated, and even recover from the creditor amounts
withheld and paid over pursuant to such order; but this does not
affect the initial issuance of the order. :

§ 722.103. Transmittal of ordcr ond uﬁunnuﬁon to-mployer

éomcm. Section 723.103 prescribes what must be served
upon the employer by the judgment creditor and when such
. service must be accomplished to be effective (order must be

~81—
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served within 45 days of its issuance). Section 723.103
. requires thaet the creditor serve on the employer an extra ' ) ’
copy of the order and & notice advising the employee of the
effect of the order end his rightz with respsct to the order.
The employer is required to deliver these papers to the em-
ployee within five days of service. See Section 723.104.

§ 723.104. Dpelivery of papers to employee; employer's return

Camment, Section 723.104 raquires the erployer to de-
liver to the employee a copy of the order and a notice advis-
ing the empldyee cf his rights. |

ection .].Ok also requires the employer to fill out
smlﬂmﬁployersmtumtomrﬂudgmentcred:torwho If the order 1s
serves an withholding order. Such & refurn must be | not given effect,

made even though the order is not given effect. See Comment | the employer must
to Section mm;For the form of the return, see Section | indicate the rea-
723,126, : - son and return
' ' the order.

Lm;.mj. Judgment debtor's claim of ‘exemption

Comment, Section. 723.105 outlmes generally the procedure
fm!hehwmgofadebhnclﬂminopmdﬁmmwiﬂﬂw&dhg
hiseunhasp\mmmanemﬁngswithholdingorder Section
85050 is not applicable.

A debtor iz not limited as to the time within which he must clalm an
exemption. However, unless therc has been a material change in either his
income or his needs, he may claim an exemption mly once during the period

the order is in effect. See subdivision (g). A similar limitation
applies to & judgment creditor who may not apply for the
. issuance of an earnings withholding order directed to the seme
employer for the same debtor for 125 days following the date of

gervice of & prior terminated order or &0 days after the date of termina-~
tion, whichever is later, except in connection with a multiple employment
or unless the court orders otherwise or there iz & material change in cir-
cumstances. See subdivision (h).

A claim of exemption is made by the debtor by filing an original and
one copy of his claim of exemption and, if necessary, his financial state-
ment. Subdivision (b). Por the form of these documents, see Sections
723.123 and 723.12k, Upon receipt of these documernts, the clerk is required
to send the coples of the application and financial statement to the creditor,
together with & notice of the clalm of axemption which advises the credlitor
of the effect of the claim. See subdivision (e).

,52_
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- The judgment creditor who contests the claim of exemption must file a
notice of cpposition within five days. Subdivision {d)}. If no notice of
opposition 1s filed, the court ¢lerk sends the employer a notice terminating
the order or, if the claim of exemption lists an amcunt the judgment debtor
believes should be withheld pursuant to the order (see Section 723.123); a
modified order in the amount indicated in the claim of exemption. Subdivi-
sion {e). If a notige of opposition is filed, the court clerk sets the
matter for hearing and notifies both parties. Subdivision (f).

After hearing, the court may order that the earnings
withholding order be modified or even terminated. The date
ﬁxedfortermimtionoftheordarmayprecedethe)dateo{tbe

. See subdivision { 8. Where the date of termination is
mﬂeretroactive,anemployer may have aiready withheld and

' paid over pursuant to the earnings withholding order prior to

of notice of termination. Subdivision (d) of Section
723.022 makes clear that the exnployer is not liable to the debtor
for such amounts, and subdivision (§ of this section authorizes
the debtor to recover such amounts from his creditor. Where
amounts have been withheld but not yet paid over to the
eredﬁortheempbyahroqmmdtopaymmmmhto&e
employee-judgment debtor. See subdivision {{). -

§ 723.107. Findings not required '

Comment. BSection 723.107 is ccnparable to a provision
found in subdivision (1) of Section '690.50 {claims for exemption).

e mn e e

§723!03. Limitotion on ohtuining additionol eamings

of the second order; , _
ineffective under Section 72 rin
pmodfo!lawingerp:raﬁonoftheoriginﬂordethpro&dbltedby
Section 723.108. Even & creditor violates the 10-day
moratorium period, the may act pursuant to what has

been served upon him. See Section 783.15%. Of course, after the
expiration of the 10-day period, theorimmlaedihor:streated
'lﬂte any other creditor. -
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. It should be noted that each agency of the state is considered
" a separate entity for the purposes of this chapter. See Section
. 723.011{e). Hence, even though one agency has been making

collection, a second agency may serve an earnings withholding

order within the 10-day period provided in this section.

§ 723.120. Judicial Council to prescribe forms’

Comment. Section 723.120 requires the Judicial Council to
prescribé the forms necessary for the purposes of this chapter.
Various sections prescribe information to be contained in the
forms; but the Judicial
Council has complete authority to adopt and revise the forms
a5 necessary and may require additional information in the
forms. or may omit information from the forms that 1t

determines is unnecessary.

«123. Form of claim of e tion

Commsent., Although Section 723.123 requires that the claim of exemp-
tion be executed "under oath,” this may generally be dcne by a statement
signed under penalty of perjury. See Section 2015.5. The actual form for
_t;zhe g.gin of exemption is prescribed by the Judicial Council. See Section

3.120. . ‘

§ ?23.125.- 'Euinings wﬂhhddlm ordar

" Comment. Section 723.125 specifies the information to be
included in the earnings withholding order. The form of the
order is prescribed by the Judieial Cotincil. See Section 723.120.
Sped:lfonm_mprescribedforumhmwithholdingordenfor
taxes. See Section 723.081. The Judicial Council may

determine to adqpt special forms for iupport‘ orﬁeré, '
pursuant to 1ts authority grantad by.Section'?a3._120,
since these ﬁrdera ha.ve speciﬁ ru'les concerning priority,
duration, nnd amounts that may be.withheld. See Bection

723.030.
§ 723.126. Emgloyer's retorn

Comment, Section 723.124 specifies the information to be
included in the employer’s return. The form for the retumn is
prescribed by the Judicial Council See Section 723.120.

Section 723.184 requires the employei's retumn to be
executed “under ocath,” this may generslly be done by a
statement signed under penalty of perjury. See Section 2015.5.

— B
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§ 723.127. Employer's Instructions and withhoiding tables

Comment., Subdivision (a) of Section 723. 127 requires the prepa.ration
of Employer's Inatructicns that provide the employer with the information
he needs to comply with the law. The creditor provides the employer iiﬁh a
ey of the- Employer's Instructions with the eam.ing:.ﬁthholding order.
See Section 723.103. |

Bubdivision (b) anthoriz?s, ‘but does not require, the Judicial Council
to recover the cost.of printing the Employer's Instructions and vithholding

tables from perscn: required or desiring to obtain such materials.

§ 723.150. Rules _ |
Commnt, Section 723.150 requires that rules be adopted for the ad-

ministration of this chapter. Such rules include specific requirements
regarding the treatment of variocus forms of prepaid and deferred umtng.s

such as, but not limited to, commissions, bonuses, retroactive pay inereuu,

vacation honeﬁt:_, prepaid earnings, a&ml » and draw account payments.
| § 720131, Lolsse with federcl odministrator

. Comenent. Section 723.151 suthorizes the Judicial Coungil
to do whatever i required by the federal adm r to
A similarly broad grant of power ai that contained in the first
pnag%?wﬂonmnhfm;dhm%
Aetoflﬂ:f)”mv:om {n}, (b), and (c) whlladaa{th)e
language Code FMWWNWI,
the state adnﬂniltlmmwtahhanwith
administrator.

§ 723.5% &mmbyw

" Camment. wmkwmm%&cﬂmﬁ
({ﬂmowmhwmmumhdﬁ.m.mmﬂu
funid). y
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§ 723.153. Employer not to defer or accelerote poyment of
somings

" Comment. Section 723,153 makes clear that an
employer miy neither defer nor aceelemt;d payment of
enrmngstoanemployeeinanathemptteav compliance
with an earnings withholding order and specifies the measure

of damages in case of a violation.
'§ 723.154. Remedies of judgment creditor

Py is indepondent of e epeede e e ek, Thia
2 (Soﬂiom'll?—?ﬁ) dﬁlmmmm;ﬂq‘ﬁu
«clear that supplementsal proceedings under Chapter £ sre not a - ,
puuquﬂte to suit by the erodiwt agsinet the employer.

- - &) Sy A s e e e g D

protected from liabllity wheee he with an dr
mmwhchm:uummp?:ﬁm Occasionally,
through mistake, inadvertence, or even deliberate misconduct,

an employer may be sent an order or notice which appears valid
but which l;.:yhen obtained. or. me:l. For .
example, a creditor may the 10day moratorium on
service of & second earnings withholding order. See Section
723.108 and Comment thereto. The employer i not in
such circumnstances 1 go rd the document itself and ia not
subject to Hability where he with its directions and is
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§ 723.155. Failure of employer to give notice to employee

Comment. BSection T23.155 makes clear that an employer is not liable
for civil damages if he fails to glve the employee the notice advising the
employee of his rights. The section dces not precliude the Labor Commnis-
sioner from taking action under the Labor Code I1f an employer consistently
fails to give hila employees the notlce he is reguired to deliver under
Section 723.075(b} or Secticn 723.104(a).

shortened - of wages” continues prior law as
to the dins&ummtduhwﬁhhthhm
(b.;abdlm (b) _ {1) through (8) of subdivision
contained in Section 300, A sentence has been added
to peragraph . (2) to provide a lmited swoe from the
of spousal . consent. . P (7) comtinues
change a provision f contained in
orhwonmm%u, is hba:
MWM o
mmhd‘&m Pmntluu

(). lﬂﬁﬂ 2 m

'WanMaﬂaMM
earnings withholding cedes. Where. y assigament {s in
e&aaﬂmw hurud.the
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clairns of other creditors who seek to collect on their judgments
under the Employees’ Earnings Protection Law.

Subdivision (d}. See the Comment to subdivision {f).

. Subdivision {e). Subdivision (e) continues the substance of a
provision formerly found in Section 300 and extends the scope
of the former provision to cover the statement provided for in
paragraph (2} of subdivision (b).

Subdivision (f). The first sentence of subdivision {f), which
mskes an assignment of unesrned wages or salary revocable at,
any time by the maker thereof, replaces the former provision
of Section 300 which invalidated an assignment of wages or
salary unlees such wages were earned or the assignment was for
necessities or for support. The former provision also restricted
the amount of unearned wages or salary that could be assigned.
The former 50-percent limitation on the amount of wages or
salary that can be assigned has bean contimued in subdivision
(d). The former 25-percent “hardship® Hmitation has not been
continued because subdivison (f) permits the n making
the assignment of wages or to be ea to revoke the

Protection Law, S o
Subdivisions (g) and (k). Subdivisions (§) and (h) continue
without substantive change provisions formerly contsined in

bonoved the e 300 g g O

§292?1de Discharge from ompbmcmbomuuof

woge

Comment .
P

2929 to make clear that an employes is givef'x the protecti

section when a withholding order for taxes is issied ¢

may not involve a judicial procedure and even though

" have been reduced to Judgment.

_358-

The second sentence is added t.o subdivisico (a)(1l) of Bection

on afforded by the
ven though such an order

the tax liability may not.

Subdivision {d) 1s added to Sectionm 2929 to
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make clear that a con£inuing garnishment.of wages pure-
suant to an earnings withholding order for support ia
considered.as a "garnishment for the payment of one
judgment" for the purposes of this section.

. ‘Dporuﬂve Dm
Comment. The ve date of this act is delayed until Janvary
1, 1974, to allow » t time for state and local public officials

and the public to become familiar with the new law and to
develop the necessary forms and procedures.



