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February 1, 1972 
• 

~ Place -
February 10 - 7:00 p.m. - 10:00 p.m. 
February II - 9:00 a.m. - 5:00 p.m. 
February 12 - 9:00 a.m. - 1:00 p.m. 

State Bar Building 
601 McAllister street 
San Francisco 94102 

FINAL AGENDA 

for meeting of 

CALIFORNIA LAW REVISION COMMISSION 

San Francisco Feb~ 10.12. 1972 

1. Minutes of January 13-15, 1972, Meeting (sent 1/25/72) 
2. Administrative Matters 

Memorandum 72-14 (enclosed) 

3. Study 39 - Attachment, Garnishment, Execution 

39'30 - EmPloYees' Earnings Protection Law 

Memorandum 72-8 (enclosed) 
Recommendation (attached to MemOl'.ooum,l 

Claim and Delivery Statute 

Memorandum 12-11 (sent 1/27/12) 
{'IIUr ~"Nhlll"''it" /7~",;tIra!.Cfuhj 7.J-1'/ 

39.70 - Prejudgment Attachment Procedure 

Memorandum 72-9 (seat 1/18/72) 
Memorandum 72-12 (to be sent) 
Memorandum 72-10 (sent 1/27/72) 
Draft Statute (attached to Memorandum) 

4. study 36 - Condemnation 

Questionnaire 

Memorandum 72-13 (enclosed) 
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MINUTES OF MEETING 

of 

CALIFORNIA LAW REVISION COMMISSION 

FEBRUARY 10, 11, AND 12, 1972 

San Francisco 

A meeting of the california Law Revision Commission was held in San 

Francisco on February 10, 11, and 12, 1972. 

Present: John D. Miller, Chairman 

Absent: 

Mirc W. Sandstrom, Vice Chairman (February ll) 
Noble K. Gregory 
John N. Mclaurin 
Thomas E. Stanton, Jr. 
Howard R. Williams 

Alfred H. Song, Member of Senate 
Carlos J. Moorhead, Member of Assembly 
John J. Ba11uff 
George H. lollrphy, ex officio 

Messrs. John H. DeMoully, Jack I. Horton, and Nathaniel Sterling, members , 

of the Commission's staff,also were present. Professor Stefan A. Riesenfeld 

and Professor William D. Warren--Commission consultants on attachment, garnish" 

ment, and execution--were present. Messrs. Nathan Frankel (February 10 and 

12). and Edward N. Jackson (Febru,ary 11) also were present as speciel repre-

sentatives of the State Bar Ad Hoc Committee on Attacbment. 

The follOWing observers were present for the portions of the meeting 

indicated: 

Thursday, February 10 

Mirsba11 Minley, McKenna & Fitting, Los Angeles 
Michael A. McAndrews, McKenna & Fitting, Los Angeles 

Friday, February 11 

James M. Conners, Board of Trade, San Francisco 
A. Morgan Jones, CaHforniq Credit M!.nagers 48s'n, Ics Angeles aDd San Diego 
Wilfred ~. Kumli, McCord's Daily Notificstion Sheet, San Francisco 
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February 10, ll, aDd 12, 1972 

Marshall Manley, McKenna & Fitting, tos Angeles 
Michael A~ McADdrews, McKenna & Fitting, tos Angeles 
Perry H. Taft, Association of california Insurance Companies, San Francisco 

Saturday 

A. Morgan Jones, california Credit Mlnagers Assln, tos Angeles and San Diego 
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February 10, 11, and 12, 1972 

ADMINISTRATIVE MATI'ERS 

Minutes 

The Minutes of the January 13--15, 1972, meeting were approved as sub-

mitted. 

Schedule for Future Meetings 

Future meetings are scheduled a.s follows I 

March 9 - 7:00 p.m •• 10:00 p.m. 
March 10 - 9:00 a.m.· 5:00 p.m. 
March 11 - 9:00 a.m. - 1:00 p.m. 

April 13 - 7:00 p.m. - 10:00 p.m. 
April 14 - 9: 00 a.m. - 5:00 p.m. 
April 15 - 9:00 a.m. - 1:00 p.m. 

State Bar ~llding 
1230 west Third Street 
1I:>s Angeles 90017 

State Bar Building 
601 McAllister Street 
San Francisco 94102 

Meetings for May, June, July, and September not yet scheduled. (NO meeting 

will be held in August.) 

october 6 
October 7 

Times to be determined San Diego 

The Comm1Hion determined that the <lctober meeting shoUld be at the 

vacation Village Hotel, Mission Bay, San Diego. The staff is to survey 

the Commissioners to determine the accomodations they desire and adY1se 

Commissioner Sandstrom so he can make the necessary arrangements. 

Official Minutes 

The Colllllission considered Memorandum 72-14 and decided that it was 

unnecessary to have a microfilmed copy of the Minutes prepared for deposit 

in a state records safekeeping depository. 
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State Bar Committee on Attachment, Garnishment, and Execution 

The Executive Secretary was directed to write to the Board of Governors 

of the State Bar to request that the scope of the assignment of the Special 

Ad Hoc State Bar Committee on Attachments be broadened to cover attachment, 

garniShment, and execution. Also, the Board of Governors should be re-

quested to authorize the State Bar Committee to send its comments on various 

tentative propossls of the Commission directly to the Commission so that the 

comments could be considered by the Commission at the same time comments from 

other sources are considered. The Commission noted that the comments of the 

State Bar Committee had been of great assistance in eliminating defects and 

in formulating sound solutions to various problems. 
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STUDY 36 - CONDEMNATION 

The Commission considered Memorandum 72-13 and the attached questionnaire. 

The questionnaire, prepared b.1 the Commission's consultant on the procedural 

aspects of condemnation, was approved for distribution to interested persons 

and organizations. 
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sruDY 39.30 - ATTACHMENT, GARNISHMENT, EXECUTION 
(EMPLOYEES' EARNINGS PRorECTION LAW) 

The Commission considered Memorandum 72-8 and the attached recommenda-

tion. The substance of the following amendments to Senate Bill 88 was 

adopted. 

AMENDHENl'S TO SENATE BIU. NO. 88 

On paae 1, line 3 of the title of the printed bill, str11te out 

"and" and, after "690.7", insert: 

, 690.7-1/4, 690.7-1/2, and 690.18-1/2 

AMENDMENT 2 

On page 1, line 7 of the title, after "Code," insert: 

to amend Sections 270h and 1208 of the Penal Code, 

AMENDMENl' 3 

On page 5, line 27, strike out "723.01" and insert" 

723·010 

AMENDMENT 4 

On page 8, strike out lines 34 through 40, inclusive 

On paae 9, strike out lines 1 through 40, inclusive 
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AMENDMEN!' 6 

On page 10, strike out lines 1 through 5, inclusive, and insert: 

690.7. (a) As used in this section, "debtor" means an individual 

and does not include a corporation, partnership, or unincorporated associa-

tion. 

(b) As used in this section, "deposit account" means any of the 

following: 

(1) A deposit or accamt in any "bank" described in Section 102 

of the Financial Code. 

(2) A deposit or account in any state or federal savings and loan 

association. As used in this paragraph, "deposit or account" includes invest-

ment certificate, share account, and withdrawable share. 

(3) A share or certificate for funds received from a member of a 

credit union and all the accumulation on such share or certificate. 

(c) As used in this section, "spouse" means the debtor's husband 

or wife except (1) after entry of a judgment decreeing their legal separation 

or (2) while they are living separate and apart after entry of an interlocu-

tory judgment of dissolution of their marriage. 

(d) There is exempt from execution an aggregate five hundred 

dollars ($5OC) in all deposit accounts owned by the debtor or his spouse on 

the date of the first levy on any of such accounts. The amount exempt in 

any deposit account levied upon shall be computed by applying the exemption 

first to amounts owned by the debtor or his spouse in accounts not levied 
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levied upon, and then to amounts owned by the debtor or his spouse in accounts 

levied upon in the reverse of the order in which they were levied upon, first 

exempting amounts in the account last levied upon, then progressing in like 

manner until the exemption has been exhausted. The amount that is exempt 

in an account owned by joint debtors is the cumulative amount of the individual 

exemptions of each debtor in that account, except that spouses who are joint 

debtors are limited to one exemption between them. 

(e) A debtor who claims an exemption under this section shall list 

in his affidavit of exemption under Section 690.50 all amounts held in all 

deposit accounts standing in the name of the debtor or his spouse or in which 

either was listed as a beneficiary or had a beneficial interest, whether alone 

or with others, on the date of the first levy on any of such accounts. For 

the purpose of this section, it shall be presumed that all amounts in such 

accounts were owned by the debtor or his spouse on the date of the levy. 

The presumption established by this subdivision is a presumption affecting 

the burden of proof. 

(f) The exemption provided by this section is not applicable where 

the execution is sought to enforce a court order for the support of any per-

son or to collect a state tax liability as that term is defined in paragraph 

(2) of subdivision (a) of Section 723.031. 

(g) Nothing in this section shall affect the rights of a banker 

under Section 3054 of the Civil Code. 

Sec. 9. Section 690.7-1/4 is added to the Code of Civil Procedure, 

to read: 
-8-
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690.7-1/4. (a) As used in this section, "deposit account" has 

the meaning given that term in subdivision (b) of Section 690.7. 

(b) A deposit account owned by the debtor is exempt from execu-

tion in the amount essential for the support of the debtor or his family. 

This standard recognizes that the exemption provided by Section 690.7 should 

be adequate except in rare and unusual cases. Neither the judgment debtor's 

accustomed standard of living nor a standard of living "appropriate to his 

station in life" is the criterion for measuring the debtor'·g claim for 

exemption under this section. 

(c) A debtor who claims an exemption under this section shall 

include a financial statement as a part of his affidavit of exemption required 

by Section 690.50. The financial statement shall be in the form prescribed 

by the Judicial Council and shall include all of the following information: 

(1) Name, age, and relationship of all persons dependent upon 

the debtor or his spouse. 

(2) All sources of the earnings and other income of the debtor 

and of his spouse and the amounts of such earnings and other income. 

(3) A listing of all assets of the debtor and of his spouse and 

the value of such assets. 

(4) All outstanding obligations of the debtor and of his spouse. 

(5) Any extraordinary prospective expenses of the debtor or of 

his spouse. 

(6) Any other information required by the Judicial Council. 

(d) The exemption provided by this section is not applicable 

where the execution in sought to enforce a court order for the support of 
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any person or to collect a state tax liability as that term is defined in 

paragraph (2) of subdivision (a) of Section 723.031. 

(e) Nothing in this section shall affect the rights of a banker 

under Section 3054 of the Civil Code. 

Sec. 10. Section 690.7-1/2 is added to the Code of Civil Procedure, 

to read: 

690.7-1/2. (a) As used in this section: 

(1) "Deposit account" has the meaning given that term in subdivision 

(b) of Section 690.7. 

(2) "Earnings" means compensation paid by an employer to an employee 

for personal services performed by such employee, whether denominated as 

wages, salary, commission, bonus, or otherwise. 

(3) "Employer's payroll agent" means a financial institution that 

computes for an employer the net amount payable to an employee after making 

all required and authorized deductions from his gross earnings and credits 

the net amount to the employee's deposit account in that financial institu-

tion. 

{4} "Financial institution" includes any "bank" described in Sec-

tion 102 of the Financial Code and any state or federal savings and loan 

association. 

(b) Where a financial institution acts as the employer's payroll 

agent for a debtor's employer, the deposit account of the debtor is exempt 

from levy of execution to the extent of the amount of the debtor's earnings 
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that the agent has credited to that account for the last pay period prior 

to the levy, less all amounts debited to that account after the time the 

earnings for that pay period were credited to the account. 

(c) The debtor is entitled to the exemption provided by this sec­

tion without filing a claim for exemption as provided by Section 690.60, 

whether or not the debtor or his spouse has any other deposit accounts. In 

lieu of the exemption provided by this section, the debtor shall be allowed 

the exemption provided by Section 690.7 if the amount exempt under that sec-

tion is greater than the amount exempt under this section, but the amount 

in the account described in this section shall be included in computing the 

amount exempt under Section 690.7. 

(d) Nothing in this section shall be construed to authorize an 

employer to pay his employees through an employer's payroll agent. Whether 

an employer is authorized to pay his employees through such a payroll agent 

is to be determined by the applicable provisions of law other than this 

section. 

On page 10, line 6, 'strike, out "Sec. 9." and insert: 

Sec. 11. 

AMENDMENT 8 

On page 11, strike out lines 8 through 31, inclusive, and insert: 

Sec. 12. Section 690.18-1/2 is added to the Code of Civil Proce-

dure, to read: 
-11-



Minutes 
February 10, 11, and 12, 1912 

690.18-1/2. (a) All periodic payments payable by a pension or 

retirement plan that are not otherwise exempt by law are exempt from levy 

of execution in the amount that is exempted by Section 123.050 without 

filing a claim for exemption as provided w Section 690.50. 

(b) Periodic payments received by the debtor from a pension or 

retirement plan during the 30 days immediately preceding the levy of execu-

tion which have been retained by him in the form in which received or as 

cash and which are not otherwise exempt by law from levy of execution are 

subject to levy of execution only in an amount not to exceed the maximum 

amount of such payments that could be withheld by the plan under subdivi­

sion (a), less any amounts withheld from such payments by the plBD pursuant 

to a levy of execution. 

(c) Nothing in this section limits the applicability of any 

exemption ~therwise provided by statute. 

AMENDMENT 9 

On page 11, line 32, strike out "Sec. 10." and insert" 

Sec. 13. 

AMENDMENT 10 

On page 12, line 25, strike out "690 .18" and insert: 

690.1-1/4, 690.18-1/2 

AMENDMENT 11 

On page 15, line 11, strike out "Sec. 11." and insert: 

Sec. 14. 
-12-
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AMENDMENl' 12 

On page 19, line 10, strike out "Sec. 12." and insert: 

Sec. 15. 

AMENDMENT 13 

On page 21, line 19, after "the" insert: 

subsequent order is ineffective and the 

AMENDMENl' 14 

On page 21, line 31, strike out "(a)" 

AMENDMENl' 15 

On page 22, strike out lines 6 through 12, inclusive 

AMENDMENT 16 

On page 23, line 27, strike out "Unemployement" and insert: 

Unemployment 

AMENDMENl' 17 

On page 25, strike out lines 35 through 40, inclusive 

On page 26, strike out lines 1 through 25, inclusive, and insert: 
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(1) The amount that would be withheld for federal personal income 

taxes from the same amount of earnings of a single person who claims 

one exemption. 

(2) The amount that would be withheld for federal social security 

taxes from the same amount of earnings if earned during the first week 

of a calendar year by a person subject to withholding for that tax. 

(3) The amount that would be withheld for state disability in­

surance contributions under Sections 984 and 985 of the Unemployment 

Insurance Code from the same amount of earnings if earned during the 

first week of a calendar year by a person subject to withholding for 

that purpose. 

(4) The amount that would be withheld for state personal income 

taxes from the same amount of earnings of a single person who claims 

one exemption. 

(5) An amount equal to 30 times the federal minimum hourly wage 

prescribed by Section 6(a)(1) of the Fair Labor Standards Act of 1938 

in effect et the time the earnings are payable. 

(b) Except as otherwise provided in Sections 723.030, 723.031, 

and 723.106, the maximum amount of the earnings of a judgment debtor 

in any workweek which can be withheld pursuant to this chapter shall 
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be computed as provided in this subdivision. If the nonexempt earnings of 

the judgment debtor for the workweek are less then thirty dollars ($30), 

nothing shall be withheld. If the nonexempt earnings of the judgment debtor 

for the workweek are thirty dollars ($30) or more, ten dollars ($10) plus 

25 percent of the nonexempt earnings in excess of thirty dollars ($30) shell 

be withheld. Where the nonexempt earnings of the judgment debtor for the 

workweek are thirty dollars ($30) or more, if the amount computed under this 

subdivision is not a multiple of one dollar ($1), fractional amounts less 

than one-half dollar ($0.50) shall be disregarded and fractional amounts of 

one-half dollar ($0.50) or more shall be rounded upward to the next higher 

whole dollar. 

AMENDMENT 19 

On page 31, strike out lines 26 and 27 and insert: 

(d) An earnings withholding order served upon the employer more 

than 45 days after its date of issuance is void. 

AMENDMENT 20 

On page 31, line 32, after the period, insert: 

If the earnings withholding order is ineffective or VOid, the employer shall 

state in his employer's return that he is not complying with the order for 

this reason and shall return the order to the judgment creditor with the 

employer's return. 
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AMENDMENT 21 

On page 33, line 25, after the period, insert: 

The notice shall also advise the judgment debtor that the forms needed to 

apply for a hearing and for the financial statement may be obtained at the 

office of the county clerk and at the offices of the clerks of such other 

courts as the Judicial Council may determine. The county clerk and such 

other clerks shall have the forms available at their offices. 

AMENDMENl' 22 

On page 31, line 31, strike out "Sec. 13." and insert: 

Sec. 16. 

AMENDMENT 23 

On page 38, line 2, strike out "Sec. 14." and insert: 

Sec. 11. 

AMENDMENT 24 

On page 38, line 20, strike out "the rendition" and insert: 

entry 

AMENDMENT 25 

On page 38, line 23, strike out "the rendition" and insert: 

entry 
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On page 40, lue 39, strike out "Sec: 15." aDd usert: 

Sec. 18. 

On page 42, between lines 16 aDd 17, ilIaert: 

Sec. 19. Section 270h at the Penal Code, as uended by' Cbapter 

1587 of the statutes at 1971, 1s emended to read: 

270h. In any ease where there is a conviction under the 
pro\.;sion. of either Section 270 or 270. and there is an order 
grantiug probation which ineludea an order for support, the 
COllrt may: . 

<a) lsaue an eJ:t'Cution on auch order for the support pay­
ments that accrue during the time aueh probation order is in 
etrf'Ct, in the same manner as on a judgment in a civil action 
for support payments.. This remedy sball apply only when 
there is no eJ:isting civil order of this state or a foreign e<lurt 
order that has been reduced to a judgment of this atate f<lr 
support of the same person or persons inelnded in the proba­
tion support 'order. 

(b) -Kr .. iN &18 ..... 0&& at W ••• ,..la.Ai '" ~ IItiea ('1Ql 
&f 'he Sv,N: eede .. fl. agHili'isll ef ,'NatieR; ~il ,aa'8:r 

_ shan llppJ,. Qrlt mba tb.re iI ~Q ox;,vipg Qjl~il "rd,r far sup 
porl of the same perM or P9J"OJ" ;no],uled ill tbo PMltatiaA 
flUPPQ.t oltod'A' ape)) _i.ii'll all order g.£ I'SiPfA8Dt lIaa Mea 
PJlh'HI ,W8,IiBR" U SeatteR_ 17.91. Issue an earn1..Dga 
v1tbholdlnis order under Sect10n 123.030 of'tbe 
Coda of C1vil Procedure to enforce the order 
tor sl!jP:POl't. 

These remedies are in' addition to any other remedies avail; 
• ble to the court. 

Sec. 20. Sect10n 1208 ot the PeDal Code, &s amended by' Cbapter 

1313 of' the statutes at 1971, 1s amended to read: 
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1208. (a) The provisions of this section, insofar aa they 
relate to employment, shall be operative in any county in which 
the hoard of supervisors by ordinnnce finds, on the basil of 
employment conditions, the state of tbe county jail facilities, 
and otber pertinent circumstances, that the operation of this 
section, insofar as it relates to employment, in that county is 
feaflible. The ptoviaions of this section, insofar as they relate 
to education, ahall be operative in any county in whi.ch the 
hoard of aupervison by ordinance finds, on the basis of eduea­
tion condition., the .tate of the county jail facilities, and otber 
pertinent eil'1llJDlatances, that the operation of this Beetlon, in. 
aofar as it relates to education, in that connty is feasible. In 
any such ordinance the board shall preaeribe whether the 
.heriff, the proba lion otHcer, or the superintendent of a county 
industrial farm or industrial road camp in tbe connty Mall 
perform the fnnctions of the work furlongb administrator. The 
hoard of supervisors may also terminate the operativeness of 
tbis !leCtion, either with re!lpecl to employment or education 
in the county if it finds by ordinance that, beeaW!e of changed 
circumstances, tbe operation of this Beetlon,· either with reo 
spt'et to employment or rolleatwn in that county is no longer 
feasible. 

(b) When a person ill convicted of a misdemeanor and sen· 
tenced to the county jan, or is impriaonpd therein for nonpay· 
!IIent of a fine, for contempt; or as a condition of probation for 
any criminal offense, or committed under the terms of Section 
6404 or 6406 of the .welfare and Institutwns Code 8S a habit. 
forming drug addict, the work furlougb admini8trator may, if 
be concludes that Sllch person is a tit subject therefor, direct 
that sucb pe1'!lOn be permitted to continue in his regular em· 
ployment, if that is compatible with the requirements of .ub­
division (d), Gl may authorize the person to seeure employ. 
men! for himself; unless the Mur! at the time of senteneing 
or committing bas ordered that such pel'S()n not be granted 
work furloughs. Tbe work furlough administrator may, if he 
concludes that Slleh pel'S()n is a fit snbject therefor, direct tbat . 
1I11ch person be permitted to continue in his regular educational 
program, if tbat is compatible with the nquirement. of sub· 
division (d), or may anthorize tbe pel'S()n to _ure educatiou 
for himself,· unless the court at the time of senteneing has 
ordered that sueb penon not be granted work furloughs. 

(oj If the ·work furlough administrator 10 directs that the 
prisoner be permitted to continue in bis regular employment 
or educational program, the administrator shall arrange f~r a 
continuation of wch employment or education, so far u poIIi. 
ble without interruption. If tbe prisoner does .not have regular 
employment or a recuJar edoeational program, and the admin. 
istrator has authorU:ed tbe prisoner to aeeure employment (lr 
edueation tor hilnllllf, the prisoner may do 80, and the admin. 
istrator may asaist him in doing so. Any employment or educa­
tion so aeeured must be suitable for the pritoner. Such em· 
ploym~nt or edueational program, 11 l11eh educational program 
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includes earmilgB by the prisoner, must be at a wage at leaat 
u high as the prevailing wage for simil&r work in the area 
where Ihe work is performed and in Meordanee with the pre­
vailing working conditions in· such area. In no event may any 
auch employment or edUC4tional program involving earnings 
by the prisoner be permitted where there is a labor dispute in 
the establishment in which the prisoner is, or ie to be, employed 
or educated. 

( d) Whenever tbe pri""ner is not em ployed or being edu­
cated and between the bon .... or periods of employment or edn­
cation, be shall be conAned in the faeility designated by the 
board of supervisors for work fnrlougb conftnement unlesa 
tbe work furlongh administrator directs otherwise. If the pris­
oner ia iUjured during a period of employment or education, 
the work furlough administrator shall have the authority to 
release bim from the facility for eontinued medical treatment 
by private physicians or at medical facilities at the expense of 
the employer, workman's compenBlltion insurer, or the pris­
oner. Such release .hall not be construed as MSumption of lia­
bility by the eounty Ol" work furlongh administrator for medi­
cal treatment obtained. 

The work furlough administrator may releau lUly prisoner· 
classified for the work furlough prog',-am for a period not to 
exceed 72 bours for medical, dental, or psychiatric care, and 
for family emprgencl .. or pressing business which would result 
in sewre hardship if tbe release were not granted. 

(.) The earnings of the priooner mlly be collected by the 
work furlougb admini.trator, and it shall be the duty of the 
prisoner's employer to transmit such WAI!'" to the adminis­
trator at the latter '8 nque.t. Earning' levied upon pursuant to 
wpit 91 IilttAoobmlnt gT Iiliwtiog o't'--iu-olJ19r lau'hw mlRRIP 

es' Earni 6 Protection Law 
CQllllllencin, with S"c+,ion of Title 

9 of Part 2 of·'the Cede of" Civil Pl.'ocedure, 
shall not be transmitted to the adniinUrtrlltor. -Iftheaamin~ 
trator has N'queated t~nSJnittal of earnings prior to 111i5!l\ BUab 
"'~8'-~-Ba¥.-~pi.pi'y. service of an 
euniDgs Withholding order under the Employees' 
Ea.rn1Dgs Proteetion Law J none of" the elll'Ilings 
of the prisoner shall be withheld purauant to 
such order. In a case in which the functions 
of the administrator are performed by • sheriff, and such 
sheritf receives a writ of attachment or execution tor the earn­
ings of a priaoner subject to thi. section but bas not yet re. 
quested tran8Jllittai of the prisoner '8 earnings pursuant to thie 
.~tion, he .ball :IIrst levy on the earnings PurGuant to the writ. 
Wben an employer or edueator transmits sMh earnings to the 
admi!liatrator pursuant to this BUbdivision he shall have no li. 
ability to the prisoner for BUeb earnings. From sncb earnings 
the administrator shall pay the pr.80ner's board and pel'llDnal 
expensea, ~th inside and outside the jail, and shall deduet iii> 
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much of the eoets .£ administration of this _tion as is allo­
ea1ile to such priaoner, and, ill ;an amount determined by the 

,administrator, shall pay the support'of the prisoner's depend. 
,'lII!ts, if any. If wmeiimt funda.are available after ~g the 
. foregoing payments, the adminim-alor may, with the conaeat 
of tbe prisoner, pay, in wbole or in part, the preexistinti debts 
of tbepriaoner. Any balance shall be retained uti! the prill­
oller's discharge and thereupon shall be paid to him. 

(f) Tbe prisoner shall be eJlaible for time credits. purauant 
to Seetiona 4018, 4019, and 4019.2. 

. (g) In the event the prisoner violate. the _ditiona laid 
;·down for hill conduct, ClIItody; education, or emJllo7meot, the 
; work furlough admiDiatralor may order the balance of the. 
i prisoner's aentence to be lpent in aetual eonAnemeoL 
, (b) Willful failure of the prisoner to return to the place . 
'of eoD6nemeDt not later than the expiration of any period 
during wbich be is authoriled to be away from the place of 

'eonftnementpll1'lQ&Dt to ·thia eeetion ill punililable as provided 
in Section 4532 of the Penal Code. 

'. (i) AI naed in this 1eeti0n, .. ed_tion" includes vocational 
training. and "eduealor" includes a perIOD or iJUltitution pro- . 
'yiding vOcational training. . . 
: . (j) This oeetion lhall be known and may be cited as the 
"'Cobey Work Furlough Law." 

• ,-. -:,_ ,' .. ~ • '.. • _ J'._ 

OIl pase 42, line 17, strike out "Sec. 16,· and wert: 

Sec. 21. 

OIl pase 42, line 30, str1ke out "Sec. 17." and insert: 

Sec. 22. 
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The substance of the following report, prepared for the Senate Committee 

on Judiciary, "as approved. 

REPORT OF SENATE COMMITTEE ON JUDICIARY ON SENATE BIU, 88 

In order to indicate more fully its intent with respect to Senate Bill 88, 

the Senate Committee on Judiciary makes the following report: 

Except for the new or revised comments set out below, the Comments con-

tained under the various sections of Senate Bill 88 as set out in the 

Recommendation of the California Law Revision Commission Relating to Attach-

ment, Garnishment, and Exemptions From Execution: Employees' Earnings Protec­

tion Law (November 1971), reprinted in 10 Cal. L. Revision Comm'n Reports 701 

(1971), reflect the intent of the Senate Committee on Judiciary in approving 

the various prOVisions of Senate Bill 88. 
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Code of Civil Procedure § 690.5-1/2 (added) 

Comment. Section 690.51h is added to !)lake clear the 
relationship between new Chapter 2.5 (commencing with 
Section 723.010) and the remaining attachment and execution 
procedures and to satisfy the restrictions upon the attachment 
of and execution upon earnings imposed by recent judicial 
decisions and federal legislation. See, e.g.; Sniadach v. /lamil" 
/linance Corp., 395 V.S. 337 (1969); McColiop v. Carberry, 1 
CaI.3d 903, 464 P.2d 122.83 Cal. Rptr. 666 (1970); Consumer 
Credit Protection Act of 1968 (n 301-3(7). 15 V.s.c. 
§S 1671~1677. Cf, Rondane v. Appellate Deportment, 5 Cal.3d 
536, 488 P.2d 13, 96 Cal. Rptr. 700 (1971). See also 
Recommendation Relating w Attachment, Cornishment, and 
Exemptions From Execution: Employees' Earnings Protection 
Low, 10 CAL. L. REVISION CoMM'N REPoRTS 701 (11171). 

Section 690.51h states the exemptions froni prejudgment levy 
of attachment for all earnings of an employee. both paid and 
payable. This section is also the ,source of exemption &om 
postjudgment levy of execution for paid earnings of an. 
employee. The exemptions for unpaid earnings- i.e . • earninp 
"due and owing"-are provided in Chapter 2.5 (commencing 
with Section 723.010). 

Subdivision (0). Subdivision (a) is based on the definition 
of "earnings" stated in Section 723.0ll. and Section 690.5~ is 
applicable therefore only to persons ("employees") protected 
under the Employees' Earnings Protection Law. Compare 
Section 690.6. See also Comment to Section 723.011. However, 
the definition of earnings used here includes earnings "paid or 
payable"; SectioiJ 723.0ll refers only to earnings "payable" by 
an employer. Earnings whic1:l are "payable" are those which are. 

rererred 'roliS --dUe or owmg'" under this section, "Pald"­
earnings are covered here by reference to earnings which have 
been paid to the d~btor-whether or not they are still in a form. 
identifiable as "earnings." It should be noted that certain 
analogous types of periodic payments-for example, retirement 
payments, welfare pSJ;jstance, and unemployment benefits-are 

not covered here but by other provisions of the 690 series. See, r =:'\ 
e.g., Sections 690.175 (UJ)empioyment compensation},.W,.18 (69O.1.8-l/v 
(payments pursuant to a pension or retirement program), 
690.19 (public assistance). ' 

Subdivision (b). Subdivision (b)provides an automatic, 
total exemption from prejudgment levy of attachment of all 
earnings "due or owing" to any employee. This continues prior 
law under former subdivision (a) of Section 690.6 .. 
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Subdivision (b) also makes clear that the levy of execution 
msy no longer be used to garnish the wages of an empiovee 
while they are still in the hands of his employer. A judgment 
creditor now may only reach this asset of a debtor pUrsuant to 
Chapter 2.5 (commencing with Section 723.010). _ 

Subdivision (c). Subdivison (c) exempts from attachment 
all earnings of the debtor which "are in his possession in a form 
identified by the levying officer as earnings." It would he 
inconsistent to exempt earnings payable by an employer but to 
make these same earnings subject to attachment as soon as they 
.pass into the hands of the employee-debtor. (The term 
"debtor" is used here to include a defendant or cross-defendant 
subject to attlchment. See Section 690(c).) Accordingly, to 
avoid such an anomaly, subdivision (c) prOvides the same total 
exemption from attachment for all paid earnings still in a form 
identifled as earnings. Included in the latter 'category would. for 
example, be an uncashed paycheck. The'identification is done 
by the levying officer-sheriff, constable, or marshal Where the 
le\')'lng officer mistakenly attaches earnings, the debtor may 
still claim an exemption under subdivision (d). Under· 
subdivision (c), however, the exemption is automatic; no claim 
pursuant to Section 690.50 is required. Subdivision (c) is 
consistent with prior law under former subdivision (a) of 
Section 690.6. . I 

Subdivision (d). Subdivision (d) provides an exemption 
from attachment for earnings paid but not in a form iden~ 
as earnings or, at least, not in fact so identified by the levying 
officer. Subdivision (d) is intended to cover the relatively rare 
case where the officer cannot or does not properly identify 
~as earniilgs.1'his can happen, for example, where cam 
in the pos..OPsmon of the debtor is attached. Circumstances may· 
clearly indicate that the money is "eamings"--for example, 
cash in a pay envelope attached shortly after the debtor leaves . 
his place of employment upon a payday. Nevertheless, in other 
circwnstance;.· subdivision (d) affords ~he debtor an 
o~rtunity at least to claim an exemption pursuant to Section 
690sf by· shoWing that "earnings" have been attaChed. 
:Subdivision (d) does not, however, protect earnings after they 
'have been converted into another form. Protection of assets in 
Ithese other forms must be sought under other exemption 
!provisions.See, e.g., CIVIL CoDE §.1240 (homestead); CoDE Crv. 
: PROC. U 690.1 (household furnishings and appliances), 690.2 
, (motot vehicles) .. Subdivision (d) isCQnsistent with prior law 
• ~4er fo~er~1l:<liyision_{a) of SeCt:ion690.6. 

i 

\ 

\ 
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Subdir;ision (e) .. As noted above, subdivision (b) makes 
clear that the levy of execution may no longer be used to garnish 
the wages.of an employee while they are still in the hands of his 
employer. A judgment creditor now may only reach this asset 
under Chapter 2.5. However, Chapter 2 . .5 deals primarily with 
unpaid earnings, i.e., earnings which are "due aJ?d Owing." For 
a very limited exception to this rule with regard to tips, see 
Section 723.H16 and Comment thereto. Earnings, once paid, are 
subject to levy of execution. Subdivisi,ons (e) and'(£), therefore, 
provide exemptions from execution for paid earnings 
comparable to the exemptions provided for unpaid earnings by 
St-ctions 723.0.'50 and 723.051. It should be emphasized, however. 
that subdivision (e) protects only earnings from the employee's 
most recent pay period and, as noted above, does not protect 
earnings after they have been converted into another form. 
Protection of aaaetB in these other forms must be 
sought under other exemption provisions. See, 
~ Civil Code § 1240 (homestead), Code Civ. Proc. 
§§ 690.1 (househol.d turnisl11ngs and appliances), 
690.2 (motor vehicles), 690.7, 690.7-1/~, 690.7-1/2. 
GelBplife SeeBeR ClIlO.+ (money deposited in bank, credit union, 
or savings and loen association). The amount of the exemption 
under subdivision (e) is based upon the total amount of the 
nonexempt earnings of the debtor from his last paycheck-not 
upon the amount of earnings in his possession at the time of 
levy. The exemptions provided under subdivisions (e) and (0 
must be claimed by the debtor. 

Subdil,"ision {f}. Subdivision. (0 provides an exemption 
from execution for amounts essential for support comparable to 
that provided by subdivision (d) of Section 690.6 and Section 
723.051. See the Comment to subdivision (e), tuprtl, and the 
Comments to Sections 690.6 and 723.0151. 

Subdivision (8). Subdivision (g) provides an immunity 
from liability comparable to that provided by Government 
Code Section 822.2 (misrepresentation by public employee). 

Code ot CivU Procedure § 690.7 (repealed) 

, Caament. Section 690.7 18 superseded by new Sec-
tions 690.7, 690.7-1/4, and 690.7-1/2. See the Ccm.ents 
to those sections. 
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Code of Civil Procedure § 690.7 (edded) 

Comment. Section 690.7 provides an exemption from execution for various 

types of savings and commercial accounts. 

Accounts protected. The accounts protected under Section 690.7 include 

savings and loan association accounts, credit union accounts, and bank 

accounts--whether savings or checking accounts. See subdivision (b) (defining 

"deposit account"). See also Financial Code Sections 5061 (defining "invest. 

ment certificate") and 5067 (referring to "withdrawable share"). Under prior 

law, the amount exempt depended on the type and holder of the account: Check. 

ing accounts and bank accounts generally were not protected; $1,000 in a 

savings and loan association account and $1,500 in a credit union account 

were exempt. See former Section 690.7 and former Financial Code Section l5406. 

The exempt ion under former Section 690.7 for "shares of stock" is not con-

tinued, thus limiting the exemption to amounts deposited, investment certtfi-

cates, and the like. These exemptions were cumulative so that a single 

debtor could exempt a total of $2,500 by proper allocation of his money. 

Section 690.7, on the other hand, provides a single aggregate exemption 

applicable to all types of accounts, including bank savings and checking 

accounts. 

The exemption provided by Section 690.7 is in no way dependent upon a 

showing by the debtor that the amount claimed as exempt represents his 

earnings. On the other hand, the debtor may be able to exempt a greater 

amount in certain accounts containing earnings. See Section 690.7-1/2. 

And, the debtor is provided an additional exemption in Section 690.7-1/4 

-25-



Minutes 
February 10, 11, and 12, 1912 

that permits him to protect an amount in excess of the $500 exemption if he 

is able to show such amount is essential for the support of himself or his 

family. 

Persons protected. Only an individual may take advantage of the exemp-

tion provided Qy Section 690.7. See subdivision (a). An account owned Qy 

joint debtors is exempt in the total amount that each debtor would be able 

to exempt following application of the exemption formula. A husband and 

wife, however, are entitled to only one exemption between them even if they 

are joint debtors; and accounts standing in the name of either or both of 

them--whether they consist of separate, community, or quasi-community prop-

erty--must be listed in the claim of exemption even though only one of them 

is the judgment debtor. See subdivisions (d) and (e). It should be noted, 

however, that, although the separate property of a nondebtor spouse may be 

considered in computing the exemption provided in Section 690.7, nothing 

in the section authorizes the satisfaction of the judgment out of such 

property. See discussion infra. --
Exemption must be claimed. The exemption provided Qy Section 690.7 

must be claimed pursuant to Section 690.50. See Section 690(a). This 

requirement makes it possible to limit the amount to be exempted Qy taking 

into consideration all other accounts owned Qy the debtor or his spouse. 

Nevertheless, in the ordinary case, it is antiCipated that the release of 

funds pursuant to the exemption provided by Section 690.7 will be expedi-

tiously accomplished. It will be easy to compute the exempt amount, and there 

should be little occasion for the filing of counteraffidavits Qy a creditor; 
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the attaching officer will be able to make the necessary distributions on 

the basis of the debtor's affidavit alone. 

COlI!Putation of exemption. As much as $500 owned by the debtor in an 

account is exempt under Section 690.7(d). This exemption is an aggregate 

one, however. Hence, a debtor may claim as exempt only that portion of an 

account levied upon which he owns and which, when added to all other amounts 

owned by the debtor or his spouse in other accounts in the manner described 

below, equals $500. The exemption must be claimed and the burden of proof 

is on the debtor to show that he is in fact entitled to exempt the amount 

claimed. See subdivision (e). See also Section 690.50. 

In claiming the exemption, the debtor must list in his claim for exemp-

tion the amount he or his spouse held in all other accounts or in which he 

or his spouse was listed as a beneficiary or had a beneficial interest on 

the date of the first levy even though the other accounts have not been 

levied upon. See subdivision (e). In computing the amount exempt in any 

account, the exemption is applied first to amounts in accounts that have 

not been levied upon, and then to amounts in any accounts that have been 

levied upon, until the full exemption has been consumed. Further, all 

amounts in such accounts, including all joint accounts, are presumed to be 

the debtor's. This presumption is one affecting the burden of proof. See 

subdivision (e). See also Evid. Code §§ 605, 606. 

Some or all of an account levied upon may in fact not be subject to 

execution to satisfy the debtor'S obligation because of the nature of the 

account cr the character of the funds in the account. See Tinsley v. Bauer, 
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125 Cal. App.2d 724, 271 P.2d 116 (1954); Spear v. Farwell, 5 Cal. App.2d Ill, 

42 P.2d 391 (1953). Section 690.7 does not affect this immunity; a nondebtor 

may make his third-party claim pursuant to Section 689. 

The following examples illustrate the operation of the $500 exemption. 

Example L Debtor has a $1,000 account that is levied upon and a $200 

account that is not levied upon. The exemption is applied first to the 

account not levied upon--$200. The exemption is applied next to $300 in the 

account levied upon, leaving $700 that the creditor can reach in that account. 

Example 2. Debtor has a $200 account that is levied upon and a $1,000 

joint account with his spouse that is not levied upon. The exemption is 

applied first to the account not levied upon--$500. The creditor can reach 

all $200 in the account levied upon. Note: This result applies regardless 

whether the character of the property in the joint account is separate, 

community, or quasi-community. 

Example 3. Debtor has two $200 accounts in his own name and a $300 

joint account with his brother. Creditor 1 levies on one $200 account, 

creditor 2 levies on the $300 account, the debtor files a claim of exemption. 

The exemption is applied first to the account not levied upon--$200. The 

exemption is applied next to the account last levied upon--$300 (assuming 

that all of the account is "owned" by the debtor and none of it by his 

brother). The total $500 exemption is exhausted, and creditor 1 can reach 

$200. Note: If debtor demonstrates, for example, that $100 of the joint 

account is not owned by him, then only $200 of the exemption is used in 

that account, and creditor can reach but $100 from the $200 account. 
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Example 4. Joint debtors have $1,000 in equal shares in a joint ac­

count that is levied upon, $200 in equal shares in a joint account not levied 

upon, and one of the debtors has $100 in a separate account not levied upon. 

The exemptions are applied as to each debtor. Debtor 1 exempts $100 in the 

separate account and $100 in the joint account, leaving $300 exempt in the 

$1,000 account. Debtor 2 exempts $100 in the joint account, leaving $400 

exempt in the $1,000 account. The result is that $700 is exempt and $300 can 

be reached by creditor. Note: If debtors demonstrate, for example, that 

debtor 1 actually owns only $50 in each joint account, exemption is computed 

as follows. Debtor 1 exempts $100 in the separate account and $50 in the 

joint account, leaving all of the $50 that he owns in the $1,000 account 

exempt. Debtor 2 exempts $150 in the joint account, leaving $350 exempt in 

the $1,000 account. Result is that $400 is exempt and $600 can be taken by 

creditor. 

Example 5. Joint debtors are married, having $1,000 in a joint account 

that is levied upon, $200 is a joint account not levied upon, and $100 in the 

wife's separate account not levied upon. The debtors exempt $100 in the 

wife's account and $200 in the joint account, leaving $200 exempt in the 

$1,000 account. Creditor can reach $800. Note: The result is the same 

whether or not the spouses are joint debtors and regardless whether the 

accounts are joint or separate or whether the character of the property in 

any of the accounts is separate, community, or quasi-community. 

Orders for support; state tax liabilities. Subdivision (f) eliminates 

the exemption otherwise provided by this section where execution is sought 
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to enforce a court order for support or to collect a state tax liability. 

This special consideration for such creditors is consistent with the special 

treatment accorded them under Title III of the federal Consumer Credit Pro-

tection Act. See 15 U.S.C. § 1673{b)(1), (3). Although the effect of Bub-

division (f) of Section 690.7 is to give a debtor's first family priority 

over the debtor's second family, this preference is balanced by the protec-

tion afforded the second family under Section 723.051 (exemption from earn­

ings withholding of amount essential for support). See the Comments to Sec-

tions 723.030 and 723.051. 

Banker' B lien. The exemption provided by Section 690.7 is a limitation 

on garnishment procedures only; it does not in any way affect the exercise 

of rights pursuant to Civil Code Section 3054 (banker's lien). See 8ubdivi-

sion {g}. 

Code of Civil Procedure § 690.7-1/4 (added) 

Comment. Section 690.7-1/4 provides an exemption for deposit accounts 

comparable to that provided for earnings under Section 723.051. The strict 

standard provided in the section--"essential for support"--recognizes that 

the exemption provided by Section 690.7 should be adequate except in extremely 

rare and unusual cases. Section 690.7-1/4 is not intended to be used for the 

maintenance of a life style appropriate to the debtor's station in life or 

an accustomed standard while the debtor owes money on an unsatisfied judg-

ment. 

Subdivision (c) is comparable to Section 723.124 which prescribes the 

content of the judgment debtor's financial statement which is required when 
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earnings are sought to be exempt from withholding on the ground that they 

are essential for the support of the judgment debtor or his family. 

Subdivisions (d) and (e) are comparable to provisions found in Section 

690.7. See the Comment to that section. 

Code of Civil Procedure § 690.7-1(2 (added) 

Comment. Section 690.7-1(2 provides an exemption for the earnings of 

an employee where a financial institution acting as hisemplqyer's payroll 

agent has computed the net amount payable to the employee (by deducting from 

the employee's gross earnings all required and authorized deductions) and 

credited that amount to his deposit account. The exemption provided by this 

section is automatic; the employee need not claim it under Section 690.50. 

An exemption of the type provided by Section 690.7-1/2 is needed to 

satisty the requirements of Title III of the federal Consumer Credit Protection 

Act. That act has been interpreted by the federal administrator to cover 

earnings in an account of the type covered by Section 690.7-1/2. It should 

be noted that Section 690.7-1/2 does not authorize the use of an emplqyer's 

payroll agent where such use is otherwise prohibited by law. See subdivision 

(d). Cf. Labor Code § 212. 

Where a financial institution acts as an emplqyer's payroll agent, the 

emplqyee may not be able to obtain his funds out of the deposit account 

before the account is garnished by a creditor. The purpose of Section 690.7-1/2 

is to protect the emplqyee' s earnings in this situation so that the creditor 

cannot defeat the protection given earnings under the Emplqyees' Earnings 
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Protection Law, Chapter 2.5 (commencing with Section 723.010), by levying on 

the account before the employee can obtain his earnings out of the deposit 

account. 

In applying the exemption provided by this section, the financial 

institution first determines the amount of the earnings of the employee that 

were credited to the deposit account for the last pay period prior to the 

levy. From this amount, the financial institution subtracts all amounta 

debited to the account after the net earnings for the pay period were 

credited to the account. The remainder is the amount of the account that is 

exempt from levy of execution. 

The following examples illustrate the method of computation. 

Example 1 

Assume the follCMing facts and transactions: 

Balance in account as of March 31. 

April 1. Gross earnings for weekly 
pay period ending March 31 
are $260. Financial insti­
tution computes deductions 
and credits net of $200 to 

Balance 

$,0 

employee's deposit account. $200 

April 2. Creditor levies on account. 

Computation of amount of deposit account exempt: 

Earnings credited to account for last pay 
period prior to levy. 

Less amount debited to account after earn-' 
iogs for last pay period credited. 

Amount of account balance that. is exempt is $200. 

- 2-

$200 

$ 0 

$200 
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Example 2 

Assume the following facts and transactions: 

Balance in account as of March 31. 

April 1. Gross earnings for weekly pay 
period ending March 31 are $260. 
Financial institution computes 
deductions and credits net of 
$200 to employee's deposit 

Balance 

$20 

account. $220 

April 3. Employee deposits $20 to account. $240 

April 4 and 5. Checks totaling $65 are 
debited to account. $175 

April 6. Creditor levies on account. 

Computations of amount of deposit account exempt: 

Earnings credited to account for last pay 
period prior to levy. 

Less amount debited to account after earnings 
for last pay period credited. 

Amount of account balance ($175) that is exempt is $135. 

$200 

$ 65 

$135 

The remaining $40 is not exempt under Section 6tp.7-1!2. (The debtor 

may, however, be eligible for an exemption under Section 690.7 or Section 

690.7-1/1>.. ) 

A debtor who qualifies for an automatic exemption under this section 

may also claim the deposit account exemption provided by Section 690.7. 

However, the debtor may not cumulate these exemptions; in case of a claimed 

exemption under Section 690.7, the court may allow an exemption only under 

the section that will exempt the greater amount. See subdivision (c). 
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A debtor who qualifies for an automatic exemption under this section 

may also claim the deposit account exemption provided by Section 690.7-1/4 

(exemption of amount essential for support). 

It should be noted that the exemption provided in this section does 

not insulate an employee's earnings from garnishment pursuant to an earn-

ings withholding order directed to the employer. An employer cannot avoid 

his duty to withhold earnings as required by the Employee's Earnings Protec-

tion Law, Chapter 2.5 (commencing with Section 723.010) of this title, by 

designating a financial institution to act as his payroll agent. 

Code of Civil Procedure § 690.18 (amended) 

Comment. Section 690.18 is amended to delete subdivision (c). Sub-

division (c) appears to have been intended to provide an exemption "in any 

bankruptcy proceeding." However, federal law preempts state statutes that 

conflict with the national bankruptcy laws. Cf. International Shoe Co. v. 

Pinkus, 278 U.S. 261 (1929). And the policy of the national bankruptcy 

law is to allow a debtor those exemptions against the claims of creditors 

that he would be allowed outside bankruptcy. See Cowans, Bankruptcy Law 

and Practice· § 589 (1963). The second sentence of subdivision (c), pur-

porting to deny an exemption to Keogh Act plans, conflicted with the exemp­

tion provided such plans under Sections 28002 and 28005 of the Corporations 

Code. Protection for private pension and retirement plans that meet certain 

requirements is provided by Sections 28002 and 28005 of the Corporations 

Code. See also Section 690.18-112 (periodic payments from pension or retire-

ment fund). 
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Code of Civil Procedure § 690.18-1/2 (added) 

Comment. Section 690.18-1/2 has been added to satisfy federal restric-

tions on garnishment of "periodic payments pursuant to a pension or retire-

ment program" provided by Title III of the Consumer Credit Protection 

Act of 1968. See 15 U.S.C. §§ 1572, 1673. Subdivision (c) makes clear that 

Section 690.18-1/2 is not the exclusive source of exemptions for payments 

from retirement funds. See, e.g., Code Civ. Proc. § 690.18 (public employees), 

Corp. Code' § 28005 (plans complying with federal Internal Revenue Code require­

ments); Educ. Code § 13808 (State Teachers' Retirement System); Gevt. Code 

§§ 21201 (State Employees' Retirement ~w), 31452 (County Employees' Retire­

ment Law of 1937). 

Code of Civil Procedure § 699.50 (emended) 

Comment. Section 690.50 is revised to include appropriate references 

to Sections 690.5-1/2, 690.7, 690.7-1/4, and 690.18-1/2. 

Code of Civil Procedure § 723.011 (added) 

Comment. Section 723.011 states definitions used in applying this 

chapter. This chapter deals only with the garnishment OJ' withholding of 

earnings for services rendered in an employer-employee relationship. See 

Section 723.020. Subdivisions (b) and (c) are based on the common law 

requirements for such relationship. It should be noted that an employee 

~ be given considerable discretion and still be an employee as long as 

his employer has the legal right to control both method 'and result. However, 

no attempt is made here to incorporate specific case law arising out of situs-

tioos 1Dvolving problems and issues- unrelated. to the purpo!,es end procedures 
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relevant in applying this chapter. "Employee" includes both 
private and public employees. See subdivision (g). See also 
Section 710. 

"Earnings" embraces all remuneration '''whether 
denominated as wages, salary, commission, bonus, or 
otherwise." The infinite variety of fonns which such 
'compensation can take precludes a more precise statutory 
defmitiOD. Accordingly, the State Administrator, who is 
authorized and directed to adopt "such rules arid regulations as 
are reasonably necessary for the purpose'of administering this 
chapter," will be required in some circumstances to proVide 
rulings consistent with the statutory definition as to whether 
certain items are an employee's earnings and, if so, the earnings 
period to which such earnings are attributable. See Section 
723.151. One such item will probably be vacation credits or pay. 
Different employers will treat this form of compensation 
differently. Generally speaking, however, vacation pay should 
be subject to withholding only when paid, i.e., when the 
employee goes on vacation or terminates his employm~t in 
circumstances where he has the right to be paid his acciued 
benefits. T 

Unlike the depnition of "earnings" used in TItle III of the 
federal Consumer Credit Protection Act of 1968, the term used 

-here 'does not include "periodic payments pursuant to a pensiOn-
or retirement ~:::~~ treatment is accorded such ~---~ 
payments under l690 

The Director of mClWilnal. ~fati:;;n;i1SiiimecniiSiibitiviiSiOn-==;'-;';;;;;;"';;a..::'.:.I 
(h) as the State Administrator. He may, of course, delegate 
powers, dutiel, and responsibilities within the Department of 

: IndllstrW Relations in theffiann~r which he deemS~m:oSt 
Lsu.itable .. Sl!eGovr. CODE ~7;~()R CODE ~§ 7, 55 ... 

Code of C1vU Procfi!dure § 723.020 (added) 

C_ent. Section 723.020 makes the Employees' E~ 
Protection Law the exclusive judicial method of compellmg an 
employer to withhold earnings. Attachment of earnings bef?re 
judgment is abolished by subdivisions (b) and (c) of Section 
690.5Ih. For provisions relating to voluntary wage assignm~ts, 
see .Labor Code Section 300. For issuance of an earnmgs 
"'ithholding order to enforce an order for support, see Section 
723.030, Civil Code Section 4701, and Welfare and ~tutions 
COde Section 11489. This chapter has no effe<;t on J~ent 
. collection procedures that do not involve·the Withholding of an 
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employee's oornings. See, e.g., Section 690.7 (bank and savings 
accounts) and Section 690.18 (retirement funds). See also 
Section 690111h (paid earnings) As to amishment of eamin 
of a person who is not an employee, see ecoon .. owever, 
where an employee's earnings are sought to be garnished, the 
creditor must comply with the provisions of this. chapter. This 
rule applies to public entities as well as private persons. This 
chapter, for example, imposes significant limitations on the 
state's ability to garnish wages for tax delinquencies pursuant to 
its warrant and notice procedures. See Section 723.03l. 

The Employees' Earnings Protection Law hll6 no effect on 
matters that are preempted by the federal law, such as federal 
bankruptcy· proceedings-including proceedings under 
Cbapter XIII of the Bankruptcy Act-and federal tax collection 
procedures. E.g., INT. REV. CODE of 1954, § 6334 (c). Nor does 

-this.-Chapter. apply to dedllctionswhich an employ~~ 
authorized by statute to make for such items as insurance 
premiums and payments to health, welfare, or pension plans. 
See, e.g., GoVl'. CODE §§ 1158, 12420; LABOR CoDE i§ 224, 300. 
Finally, this duipter does not affect the procedures for the 
exarniwoHon of a debtor Of the judgment debtor provided in . 
Cbapter 2 (Sections 717-723) of this part. See Comment to 
Section 723,156. . 

Code of Civil Procedure § 723.023 (added) 

. Commenl. Section 723.023 establishes the general rules 
governing priority of earnings withholding orders. Generally 
speaking, the first order served is given priority. Occasionally, 
two or more orders will be served on the same day. In this 
situation, the employer must comply with the order which was 
issued pursuant to the judgment first entered. The date of entry . 
of judgment will be indicated on the face of the order. See 
Section 723.125. In rare instances, orders served the same dey 
will also be based on judgments entered the same day. In this 
situation, the employer has complete discretion to choose the 
order with which he will comply. He mu.~t, of course, comply 
with one of these orders. For exceptions to these basic priority 
rules, see Sections 723.030 (support orders) and 723.031 (state 

and Section 
690.1.8-l!2 (pay­
ments :rroa retire­
ment funds). 

taxes) and the Comments thereto. Unless the subsequent 
~ttert1:J~ withholding order is for state taxes or for support, an 

. ~ 7 is 'iiII!lHf the employer receives the order while he is 
required to comply with another. In such a case, the .employer 
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does not hold such an order and give it effect when 
the prior order expires, but returns it. See Sec­
tion 723.108. However, the creditor 111IJ.Y Berve the 
same order again within 45 days after its issuance. 
See Section 723 .107( d). 
--It should be noted that, in some circumstances, the operation 
of an order may be suspended, but the duty to withhold is not 
terminated. See, e.g., Section 723.031 (tax order suspends 

-operation'ofpriorotder)i Labor1Jode Section 300 (suspeliSiOil 
where prior assignment in effect). See also Comment to Section 

, 723.022. In such cases, as well as in cases where the subsequent 
, order is not given effect, the employer is required to adVise the 

creditor who has served the order that is suspended or not given 
effect of the reason for the employer's action. See SectiOIlli 
723.031 (0 (3), 723.108, 723.127. 

An employer is generally entitled ,to rely upon what is served , 
upon him. See Section 723.156 and Comment thereto. He is not' 
required to inquire as to whether or not a creditor has either 
obtained or served an order improperly. 

An earnings withholding order may be served either 
. personally or by certified or registered mail. See Section 
723.101. In the latter case, should the 'employer refuse service 

" (thils forcing the creditor to serve personaIlY),Section 723.101 
makes clear that this action does not cause the creditor to lose 
his priority and outlines the rights of the various parties in such 
circumstances. I , . I , ",' , 

Code of Civil Procedure § 723.025 (added) 

Comm .. t. Section 723.025 specifies when' tlNl amuts-' 
withheld pursuant to an order must be paid over to the creditor. 
Generally, this must be done within 15 days after thee~p1oyee' 
i8 'paid the 8IIIOunt remining af'ter withholding., How­
ever, the emplOTer maT elect to make monthl7 remit­
tances. 

Regiu-dless of when, or if, payffient is required, the empiorer ' 
is required to send an employer's return to the judgment 
creditor. See Sections 723.108 and 723.127. , 
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Code of Civil Procedure § 723.050 (added) 

Comment. Section 723.050 provides the standard exemption . 
applicable to all earnings withholding orders other than orders 
for support, certain orders for taxes, and orders based on 
multiple sources of earnings. See Sections 723.030 (support);. 
723.031 (taxes); 723.106 (multiple sources of earnings}. See also 
Section 723.051 (exemption obtained by special hardship 
lho~g). • 

Section 723.050 reflects policies similar to those underlying 
Sections 302 and 303 of the federal Consumer Credit Protection 
Act. Thus, in determ'ining the amount of the debtor's eamingJ 
subject to g8rnishment, under both this section and the federal . 

'law, certain basic amounts withheld pursuant to law are first . 
...deducted .. However,iederal.law-Iequires the deduction. oLa1L . 
amoul)ts actually "required by law to be withheld." For 
example, the amount actually withheld for federal income tax 
purposes from the debtor's earnings is deducted in deteimining 
his earnings subject to garnishment ("disposable earinngs"). 
Thus, a debtor C'lajrning a greater number of exemptions will 
have less withheld and therefore more suJ:-.;"'Ct to garnishment. 
This produces the anomalous situation that a debtor with a large 
family and greater needs may have more earnings gamilhed 
than a single debtor with the·same gross income and with more -

........ ~ ... _OO~~. tbe ............. """'not~V. upon what are considered to be "amounts required by law to 
withheld." T~~~viate these problems, Section 723. . 
~ specifie£ ! the amou,nts to be deducted in dete . 

ffie pomon e det>tor s earnin,,,. "'c--

are 
federal law; I.e., 

they are on the. amounts withheld for federal and state 
income taxes, social security, and state disability insurance. See 
paragraphs (1)-(4) of subdivision (a). However, the amount. 
deducted to determine nonexempt eapililgs is fixed according 
to a formula and is not necessarily the amount actually deducted 
from the debtor's earnings. One of the major benefits of this 
scheme is that it permits tables to be prepared which indicate 
the exact amount to be withheld from any given amount of 
earnings. Subdivision (d) directs the State Administrator to 
prepare tables which will be distributed to every employer 
required to withhold earnings. S~ Section 723.107. An 
employer therefore generally need not make any computations 
but will simply withhold pursuant to an earnings withholding 

. order the amount listed in the tables provided him. 
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Both the federal scheme and Section 723.0/10 make some 
provisions for the effect of inflation. The federal statute, 
however, merely provides a floor based on the federal 
minimwn wage. That is, the federal statute does not permit the 
creditor to reduce the debtor's weekly disposabl~ earnings 
below an amount equal to 30 times the federal minimum wage. : 
As the federal minimum wage is increased, this floor is 
increased. accordingly. (Under the current federal law, if • 
debtor's disposable earnings are less than $48 per wee" no 
garnishmept is permitted; if his disposable earnings: are • 
between $48 and $64, all his disposable earhings above f48 are 
subject to garnishment; if his disposable earnings are more than 

@
.$64aweek,25percentofhisdisposableearnings are su~ to 

.' _ ..... rl!jnent)-'I'hlsfloor is not an exemption excluded rnxn-
every debtor's earnings. In contrast, paragraph (5) of 

. subdivision (a) provides a basic ininimum exemption that is 

. always deducted in dete~ nonexempt earnings.) 
<Moreover, subdivision(b)pravideS a formula that pre­
cludes withholding of less than $.tO, thus providing 
additional protection to law income vage earners and 
Baving empJ.oyera the expen,ae of withholding an aJIIOUI1t 
less tlIan $10 • 

. Where an earnings withholding order for support is in eJl'ect. 
the amount withheld pursuant to such order is deducted frcmi 

,the earnings of the employee before computing the amount to 
,be withheld pursuant to any other order. See Sections 723.030 €¥J 
and 723.031 and Comments ~. Suppose, foryxswp&'i!!! . 
an employee's earnings areCJ!!!!",and a Wlthholding or<Ier ror 
support· is in effect which requires $40 to be withheld. In 
determining the maximum amolint which may be Withheld 
pursuant to withholding order, the debtor is 

treated as ~~~I~~Th=e~:~~~~~5~~ . ~t~~:;~:~m., '._ . " ::~:: 
Code of Civil Proeedure § 723.108 (added) 

Comment. Section 723.108 direCtS every' employer to 6Jf aut' 
'anQ mail an employer's return to every judgment creditor who' 
serves an earnings "ithholding order, Such a retum must be 

,made even. though the ,order is not ·given effect. See Comment· 
to Section 723.023. If the ordei- 11i not· given efteet, 
the empJ.oyer must indicate the reason and .ust return 
the order. For the form of the return, see Section 
723·127 • 
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Code ot Civil Procedure § 723.109 (added) 

Comment. Section 723.109 precludes a creditor who has 
obtained an earnings \\ithholding order which has gone into 
effect from serving another order during the 1O-day period 
following the expiration of his prior order. The purpose of this 
limitation is to give other creditors a lO-day period during which 
they can serve their .earnings withholding orders while the 
original creditor is precluded from competing with them. The' 
original creditor may apply for the second earnings withholding 
order either before or after his prior order ~xpires. But service 
of the second order: while the original ordea" is in effect wiD be 

ective er 'on 72:3.023, and service during the 100000y 
period following expiration of the original order is prohibited by 
SectiOn 723.109. Even though a creditor violates the 1O-day 
moratorium period. the employer may act pursuant to what has 
been served upon him. See Section 723.1S6. Of course, after the, 
expiration of the 10000y period, the original creditor is treated ' 
like any other creditor. 

It should be noted that each agency of the state is considered 
a separate entity for the purposes of this chapter. See Section 
723.0ll...UlJ,.Hen.\:e. e\·enthough.oneagency has been making 
collection, a second agency may serve an earnings withholdiJlg 
order within the 100000period provided in this ~ 

F1MDcial Code § 15ljQ6 (repealed) 

C~~~. ,..~SeCtiQII 15i!06 i8 superseded by Sec-
. tiona I .7-1/4, and 6c;l.7-1/2 of the Code of 
'Civil Procedure. See "hose sectial8 and Ca-nts 
tbereto. 

Labor Code § 300 (allf!Dded) 
. ... ~ 

Comment. Section 300 is amended to make the section 
consistent with the Employees' Earnings Protection Law 
(CoDE Crv. Paoc. S 723.010 et seq.). 

SubdiL-Isilm (a). Subdivision (a) simply makes clear that the 
shortened phrase ~assignment of wages" continues prior law as 
to the kind of instrument dealt with in this section. 

SubtiiV'i8ion (b). Paragraphs (1) through (6) of subdivision 
(b) continue generally without substantive change provisions 
formerly contained in Section 300. A sentence has been 'adPed 
to paragraph (2) to provide a limited exception from the 
requirement of spousal consent. Paragraph (7) continues 
without substantive change a provision formerly contain~ in 
Section 300 excep.t that the former reference to the attachment 
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or levy on eltecution against wages or salary is replaced lby a 
reference to an earnings \\oithholding order to conform to the 
procedure provided by the Employees' Earnings Protection 
.La:W4.andJhe fonner refi;,rence to priority of wage assignments 
has been superseded by paragraph (7) an&subdivision (c). 

Subdivision (c). Subdivision (c) clarifies the relationship 
between a valid wage assignment and a subsequently served 
earnings withholding order. Where a wage assignment is in 
effect and an earnings withholding order is served. the 
employer shaJl not withhold pursuant to tHe order until after 
_ the er.d of the pay period during which the order was served. 
Thus, the wage assignment is, in effect, given an exclusive 
preference -for that pay period and the debtor is given an 
opportunity to put his affairs in order. Such action may include 
r~oking the wage assignment as to unearned wages pursuant 
to subdivision (f). Even where the debtor revokes the wage 
assignment prior to the end of the pay Period (but after receipt 
of an earnings withholding order), the operation of the order is 
suspended until after the current pay period. Hence. the debtor 
is afforded an opportunity to ret,un his unearned wages for the 
current pay period only. Mter such moratorium, the- earnings 
Withholding order has a priority over the assignment if the 
latter remains in effect. The unlimited preference formerly 
given to an assignment of unearned wages or salary is not 
continued beca~ this preference would permit a judgment 
debt9r to give preference to one creditor and to defeat the 
claims of other creditors who seek to collect on their judgments 
under the Employees' Earnings Protection Law. 

Subdicision (d). See the Comment to subdivision -(f). 
Subdi".,wn (e). Subdivision (e) continues the substance of a 

provision formerly found in Section 300 and extends the scope 
of the former provision to cover the statement provided for in -
paragraph (2) of subdivision (b). 

Subdir;ision {f}. The first sentence of subdivision (f), which 
makes an assignment of unearned wages or salary revocable at 
any time by the maker thereof, replaces the former provision 
of Section 300 which invalidated an assignment of wages or 
salary unless such wages were earned or the assignment was for 
necessities or for support. The former provision also restricted 
the amount of unearned wages or salary that could be assigned. 
The former 5O-percent limitation on the amount of wages or 
salary that can be assigned has been continued in subdivision 
(d). The foimer 25-percent "hardship" limitation bas not been 
continued because subdivison (f) permits the person making 
the aSsignment of wages or salary to be earned to revoke the 
assignment at any time. Thus, where an assignment becomes 
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too onerous, especially after service of an eamings withholding 
order, the assignment may be revoked. The delayed preference 
given the earnings withholding order WIder subdivision (e) will 

-generally-reqUifEfpersons haVing judgments,including slippon 
orders, to use the procedure provided In the Employees' 
Earnings Protection Law-rather than Section ~ enforce 
their judgments; but it avoids eonflictbetween: wage 
assignments and orders issued pursuant to the Employees' 
Earnings Protection Law. , . 

Subdivisions (g) and (h). Subdivisions (g) and (h) continue 
without L.."';---

referred to in subdivision (h) means not only that compliance 
with the formalities and limitations provided in Section 300 is . 
not reqUired but also that Section 300 provides no special 

. preferences _ such deductions. 
-~----- ""- - .... ---~ 
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STUDY 39.70 - ATl'ACHMENT, GARNISIIMENT, EKECUTION 
(PREJUDGMENT ATTACHMENT PROCEDURE) 

Report on Non-Commission Activities 

Professor Warren reported that a committee in Los Angeles made up of 

persons from the financial lawyers group and the county bsr association 

is studying both claim and delivery and prejudgment attachment. The com-

mittee is split up into two groups. One group is to work on an attachment 

statute, and the other group is to work on the claim and delivery statute 

and reVision of the Uniform Commercial Code. (It is believed that the 

default provisions under the UCC may soon be ruled unconstitutional.) Of 

the two topics, the committee believes that the need for a claim and delivery 

statute is more urgent than the need for an attachment statute. 

The attachment group probably will work with Harold Marsh on his attach-

ment statute and will concentrate on a simple commercial attachment statute. 

For the present, nothing will be ,done about consumer attachment. The prob-

lema presented by the small "mom and pop" buainess are so complicated that 

an attempt will be made to exclude such businesses from attachment. The Los 

Angeles group believes that an attempt to attach in such types of cases would 

have no chance for enactment this session. The Commission determined that 

it would not review or comment upon the Marsh draft statute but would con-

centrate its efforts on its own recommendation. 

Commission Action 

The CommiSSion conSidered Memoranda 72-9 and 72-10 and portions of the 

draft statute attached to the latter ·memorandum. 
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Schedule 

The Commission determined that it was not feasible to prepare a satis-

factory recommendation in time for submission at the 1972 legislative session. 

The Commission did, however, determine that the topic is deserving of a high 

prtority and that an effort should be made to prepare a recommendation relating 

to prejudgment attachment to submit at the 1973 session. 

Draft Statute 

The Commission did not attempt to draft specific prOVisions but directed 

the staff to redraft the proposed statute in conformance with the following 

directions and taking into consideration the following suggestions. 

Definitions. A single term should be substituted for, the phrase "Judge, 

Justice, or commissioner or referee appointed by the court." Possible terms 

include: "judicial officer," "magistrate," and "justice." 

Types of actions in which remedy is available. An action for the en­

forcement of a support obligation should be included among the actions in 

which an attachment may be available. The Comments should make clear that 

an action on a lease of real property (~, unlawful detainer) should be 

treated as an action on a contract for the purposes of this chapter. Con-

sideration of the provisions relating to jurisdictional attachment was 

deferred for the time being, and the staff was directed to keep abreast of 

further developments in Ortleb v. SUperior Court and Property Research Fin. 

Corp. v. SUperior Court. It was noted, however, that two possibly distinct 

situations are involved here: ODS, where there is no threat that the property 

will be removed but attachment is the sole baSis for jurisdiction; the other, 
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where there is a threat of removal or where the defendant has absconded or 

concealed himself. Problems in the latter area were discussed but without 

further resolution. 

It was decided that the filing of a bulk sales notice should not be a 

separate basis for an attachment but should perhaps be a ground for temporary 

relief prior to the defendant's opportunity for a hearing. The Commission 

did not revise the phrase "reasonably ascertainable" in proposed Section 

537.02(a)(1) but directed the staff to review in this regard the present 

California law in breach of contract cases. 

Undertakings. The staff was directed to reorganize the statute so that 

the provisions relating to undertakings and exemptions follow the proviSions 

relating to the preliminary issuance procedures. The possibility of incor-

porating by reference the present provisions dealing with undertakings 

generally, including undertakings by individual sureties, should be considered. 

The area of liability on the undertaking must be thoroughly examined with a 

view towards providing adequate protection for both parties. 

Exemptions. As noted above, these provisions should be relocated in 

the statutory scheme. It was suggested that alimony and support payments 

should be protected in; a manner similar to earnings. Some limit on the 

amount of paid earnings consistent with constitutional and federal require-

ments should be considered. A bank account exemption in a fixed, nonaggre-

gate amount should be attempted. Tools used by an individual should be 

treated similarly to household furnishings. 

The problem of applying exemptions to an individual or individuals 

doing business in a corporate or partnership form was discussed. It was 
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suggested that limiting the applicable exemptions to the equivalent of a 

sole proprietorship would not be consistent with Randone. The staff was 

directed to continue to work on standards based on the number of persons 

involved in the business, the quantum of business, and the degree to which 

the defendant claiming the exemption personally participates ("works with 

the toOls"). A simple claim of exemption procedure should be provided 

which depends for the most part on affidavits and counteraffidavits and 

avoids where possible hearings and appearances by the parties. 

The Commission deferred consideration of the issue of how sweeping may 

be the exemptions provided here, ~, can a defendant prior to a decision 

on the actual, as opposed to probable, validity of a claim ever be forced 

out of business? 

It was suggested that the exemption sections should basically be state-

ments of substantive principles, that the defendant should generally be 

required to raise the exemption issue, but that the plaintiff should carry 

the ultimate burden of proving the exemption inapplicable. 

Hearing procedures. The staff was directed to redraft the hearing 

procedures with the following guidelines. Alternate approaches should be 

provided by which the plaintiff may choose whether or not he wishes to 

describe prior to the hearing the property sought to be attached. If a 

description is furnished, the defendant should be required to claim any 

exemptions at an early stage. In any event, before any relief may be 

ordered, the plaintiff should be required to tell the court what property 

is to be affected and the defendant must be entitled to prompt relief 

from the order where an exemption is available. 
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It may be possible to pattern the hearing procedures on the general 

procedures for a summary judgment. However, the test as to whether relief 

may be granted should not be as strict as the standard for whether a summary 

judgment may be granted. The procedures should encourage the use of affida-

vits and discourage the taking of oral testimony and the need for extensive 

discovery. 

The staff was directed to examine the law in other areas (including 

Corporations Code Section 834 (share holder's derivative suits)) and in 

other states in an attempt to provide a suitable test for the "probable 

validity" issue. It was noted that the more strict the test, the more the 

defendant would be encouraged to contest the matter at this preliminary 

stage where it would seem to be to the benefit of both the parties and the 

judicial system that contests be kept to a minimum. The latter could per-

haps be accomplished by lessening the impact of the levy by controlling 

both the method of levy and the property subject to levy. Nevertheless, it 

did not seem that a defendant should be subject to an attachment of any 

nature where he could establish that he had a good defense to the action. 

Ex parte relief. These sections were not considered at length, but it 

was suggested that relief should only be granted ex parte where a showing 

was made that it was really necessary. Possibly a showing of "irreparable 

damage" or a danger of dissipation or concealment of assets by the detend-

-~ 
ant should be required. It was suggested that appropriate language from , 

the receivership proviSions could be adopted here. 
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STUDY 39.80 - ATTACHMENT, GARNISHMENT{ EXECUTION 
(CLAIM AND DELIVERY STATUTE I 

The Commission considered Memorandum 72-11 and the First Supplement to 

Memorandum 72-11. It was noted that the Commission does not now have authori-

ty to study the claim and delivery statut~and it was determined not to re-

quest authority to study this subject. 

If the Legislature directs the Commission to study the topic and 

determines that the topic is one that should be given priority over condem-

nation and other topics, the Commission would, of course, follow such direc-

tions. The Commission declined to submit any analysis or comments on pro-

posed legislation on this subject at the 1972 session since the Commission 

does not have a background study on the subject and does not consider itself 

expert on the subject. 

It was further noted that the study of claim and delivery is directly 

related to the study of nonjudicial repossession. A study should cover both 

of these areas. Moreover, the courts have not yet clearly stated the con-

stitutional requirements for repossession of property. Developments in the 

courts during the next several years should shed more light on the constitu-

tional requirements. 

APPROVED 
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Executive Secretary 
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