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MINUrES OF MEEl'ING 

of 

CALIFORNIA LAW REVISION COMMISSION 

OCTOBER 22 AND 23, 1970 

San Francisco 

A meeting of the California Law Revision Commission was held in San 

Francisco on October 22 and 23, 1970. 

Present: Thomas E. Stanton, Jr., Chairman 
John D. Miller, Vice Chairman 
G. Bruce Gourley 
Noble K. Gregory 
John N. Mclaurin 
Marc W. Sandstrom (OCtober 23) 
Joseph T. Sneed (October 22) 

Absent: Alfred H. Song, Member of Senate 
Carlos J. Moorhead, Member of Assembly 
George H. Murphy, ~ officio 

Messrs. John H. DeMoully, Jack I. Horton, E. Craig Sm!I¥, and Nathaniel 

Sterling, members of the Commission's staff, also were present. Professors 

William D. Warren, U.C.L.A. Law School, and Stefan A. Riesenteld, Boalt Hall 

Law School, consultants on the study on attachment, garnishment, and exemptions 

trom execution, also were present. 

The following observers were present: 

John D. Bessey, Sacramento Attorney 
Charles Cowett, U.C. Davis Law ReView 
Loren S. Dahl, Sacramento Attorney 
Harvey M. Freed, San Francisco Neighborhood Legal Assistance 

Foundation 
George H. Hauck, Research ASSistant, Boalt Hall (October 22 only) 
E. N. Jackson, San Francisco Attorney (October 23 only) 
Frederick Pownall, San FranciSCO Attorney 

Sitting with the Commission during consideration of Study 39 (attachment, 

garnishment, and exemptions from execution) was Charles A. Legge, Chairman of the 

Special state Bar Committee on Attachment and Garnishment. Garrett H. Elmore, 

state Bar, also was present during a portion of the time Study 39 was discussed. 
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ADMINISTRATIVE MATrERS 

Approval of Minutes of October 8-9, 1970, Meeting. The Minutes of the 

October 8-9, 1970, meeting were approved with the following changes: 

(l) On page 3, the third sentence of the discussion of the "Annual 

Report (Unconstitutional Statutes)" was revised to read: "The staff was 

instructed to revise the report to indicate that petitions for certiorari 

and an appeal to the United States Supreme Court have been filed in the 

cases holding unconstitutional the requirement of more than a s~le 

majority in municipal and school district bond elections." 

(2) On page 7, the last two lines were revised to read: "requirement 

of adhering to the unambiguous terms of a writing, a requirement that 

apparently has been largely dispensed with under the case lew interpretation 

of the California statutes." 

Invitation to Former Commissioners to Attend Lunch. It was suggested 

that the Chairman extend an invitation to former Commissioners Sato, Wolford, 

Arnebergh, and Uhler to attend lunch with the Commission at an appropriate 

time so that a suitable recognition of their service with the Commission can 

be presented to them. 

Publication of Inverse Condemnation Studies. The Executive Secretary 

reported that he had discussed with the Continuing Education of the Bar the 

possibility of jointly publishing the studies on inverse condemnetion. CEB 

indicated that it would be willing to announce the availability of the 

publication in connection with the March 1971 course in condemnation and to 

handle the distribution of the publication to persons who wish to b~ copies. 
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The Commission suggested that the Executive Secretary continue to work with 

CEB in an effort to work out the details. When an arrangement is worked out 

with CEB, the Commission will determine if it is satisfactory. The Commis-

sion was strongly of the view that the publication should include a Table of 

Statutes Cited and a Table of Cases. These were considered the minimum 

tools needed to make the publication useful, especially if an index is not 

included. An index also would be desirable. 

The Executive Secretary is to work out the details and to report to 

the Commission at a subsequent meeting. 

Nonprofit Corporation Study. Professor Sneed reported that his efforts 

to interest an out-of-state law professor in supervising the nonprofit 

corporation study was unsuccessful. He indicated that he would continue his 

efforts to obtain a consultant. 
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STUDY 39 - ATl'ACHMENT, GARNISHMENT, EXECUTION 

The Commission heard a presentation by Professor Riesenfeld, one of its 

consultants on Study 39, and discussed his background study and other related 

matters. Sitting with the Commission were Charles Legge, Chairman of the 

Special state Bar Committee on Attachment and Garnishment, and the Commission's 

research consultants, Professor Stefan A. Riesenfeld and Professor William D. 

warren. Also present during all or a portion of the discussion were: 

John D. Bessey 
Charles Cowett 
Harvey M. Freed 

George H. Hauck 
E. N. Jackson 
Frederick Pownall 

Dahl, Hafner, Stark, M!lrius & James (Sacramento) 
UC Davis Law Review 
San Francisco Neighborhood Legal Assistance 

Foundation 
Research Assistant to Professor Riesenfeld 
San Francisco Attorney 
Landels, Ripley, .& Diamond (San Francisco) 

An edited transcript of Professor Riesenfeld's presentation is attached 

to these Minutes as an Exhibit. The major points he made are indicated belOW: 

(1) The study will be a fou:r--part study: attachment proceedings (pro-

visionai remedies before judgment), wage execution, the exemption laws, and 

technicsl improvements. 

(2) There are three major occurrences that have prompted this study: 

the Sniadach decision and the aftermath conflicting cases, the Federal Consumer 

Credit Protection Act (the so-called Truth-in-Lending Act), and the passage of 

the new california long-arm statute. 

(3) There are many different constructions that can be given to the 

Sniadsch case. The decisions in various states since Sniadsch are not con-

sistent. One california Court of Appeals has stated (in a brief paragraph) 

that Sniadsch applies to wage garnishments only; but courts in other states--

like Wisconsin--have given Sniadach a broad application to all resident 

attachment. Professor Riesenfeld is of the opinion that Sniadsch will be 
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given a broader application than just wage garnishments. He also is concerned 

that the 1970 California attachment statute may be unconstitutional since it 

merely abolishes wage garnishment but does not provide for notice and hearing 

in other attachment cases. 

(4) An important reccmmendation of Professor Riesenfeld is his suggestion 

that the court be authorized to grant any appropriate form of equitGble relief 

where necessary to protect the interest of the creditor pending notice and 

hearing. This would permit the court to design a decree that would protect 

the creditor but would not be as harsh to the debtor as attachment. The decree 

would be issued on ex parte motion. See Professor Riesenfeld's proposed 

statute--Section 538(6). The relief to be provided under subdivision (6) of 

Section 538 (as revised) would include seizure of the property of the debtor 

where that would be approPriate. 

(5) Professor Riesenfeld also was of the opinion that it was essential 

that the order for attachment be'issued by the judge rather than the clerk. 

(6) An important policy question is when the notice and hearing must be 

before attachment and when it is sufficient if the notice and hearing is after 

the attachment is issued. 

(7) Nonresident attachment should be revised in light of the new California 

long-arm statute: attachment because a person is a nonresident should be limited 

to cases where there is no personal jurisdiction over the nonresident. Never-

theless, because some cases will involve qwasi in rem jurisdiction where per-

sonal jurisdiction cannot be obtained over a nonresident, it is necessary to 

retain nonresident attachment. Possibly, the suggested Section 537(2)(a) could 

be revised to say "a writ of attachment may be issued in any action ••• if 
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(a) the defendant is not residing in the state and apart fram the attachment 

is not subject to the jurisdiction of this state or if there is any reason-

able doubt that the defendant is subject to the jurisdiction of this state ." 

Where attachment is used as a basis for quasi in rem jurisdiction, the hearing 

should be subsequent to the attachment. 

(8) In any case where there is not a prior notice and hearing, there should 

be a subsequent notice and hearing. For example, there is no reason why the 

state should have an attachment for taxes without any notice and hearing. How-

ever, such notice and hearing could be after rather than before the attachment. 

Sniadach, in Professor Riesenfeld's opinion, does not hold that prior notice 

and hearing is required in every type of case, but this does not mean that a 

subsequent hearing is not required. In order to forestall the possibility of 

unconstitutionality, he suggests that, in the cases where no prior notice and 

hearing are provided, a subsequent notice and hearing be required. 

(9) If it is true that Sniadach requires a prior notice and hearing in all 

resident debtor attachment cases--and there is a good chance that Sniadach does 

have to be read that way, and there is an enormous amount of case law since 

Sniadach on that point--you would have in every resident debtor attachment 

case two hearings: (1) an ex parte summary hearing and (2) a plenary hearing 

after the debtor is there. That, in Professor Riesenfeld's opinion, would be 

a complete waste of judicial time. Accordingly, he recommends that the reasons 

for fraudulent debtor's attachment, where there is a prior notice and hearing, 

be expanded and that resident attachment as such be abolished. The reasons 

are: (1) the remedy is harsh, (2) the remedy is not really necessary absent 

something other than mere residence plus a particular type of cause of action, 
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and (3) the dual hearing would be a waste of judicial time. And, to Professor 

Riesenfeld, the third reason is the most persuasive. 

(10) The so-called fraudulent debtor's attachment should be expanded 

so that it would permit attachment, whether or not the defendant is a non-

resident, if the defendant does any of the following under circumstances which 

permit the inference of an intent to hinder, delay, or defraud his creditors: 

(al He has removed or is about to remove property from the state. 

(b) He has concealed or is about to conceal property. 

(c) He has transferred or is about to transfer property. 

(d) He has concealed himself within or absconded from the state. 

(11) The writ of attachment should be issued by judicial order, not by 

the clerk as a matter of course. 

(12) The phase 4--technical part of the study--should be commenced im­

mediately (the Commission agreed) rather than waiting until work is completed 

on phase 1 through 3. Technical matters that should be considered in phase 4 

include: 

(a) Relationship between paragraphs (4), (5), and (6) of Section 542 of 

the Code of Civil Procedure. 

(b) What is the effect of the Ccmmercial Code on the whole attachment 

procedure? 

them? 

(cl How do you garnish pledged stock? 

(d) Can nonpossessory security interests be reached and, if so, how? 

(e) Reaching current income. 

(f) Section 69l--when do you sell things in action and when do you collect 

(g) Why should you examine a third person under Section 719; why can't 

you proceed immediately under Section 720? 
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(13) The most important question for consideration is whether the attach-

ment is to be issued by a judge or by a clerk. 

(14) Wages of nonresidents should be protected to the same extent as wages 

of residents. 

(15) The problem of application of the attachment procedure to personal 

injury actions needs further consideration. 

(16) As a matter of practice, most commercial creditors do not obtain a 

security interest under the Commercial Code becaUse things just move too fast 

(information provided by observers at meeting). 

(17) A problem in need of immediate attention and one that should be a 

proposal to the 1971 Legislature is the extent to which wages paid into a 

bank account or deposited in a bank account can be attached. 

(18) The provision of Section 538 relating to the effect of bankruptcy 

proceedings upon availability of attachment should be clarified. Professor 

Riesenfeld is going to investigate whether the revisions to the bankruptcy 

act result in an automatic stay of all proceedings. 

(19) A provision should be included in the proposed legislation to cover 

the effect of a stay or dismissal on the basis of forum non conveniens. In 

effect, the provision should convert the in personam proceeding to a quasi in 

rem proceeding when there is a stay on the basis of forum non conveniens. 

The Commission determined that the study would be an overall study, in-

cluding technical changes to improve existing law. The technical changes 

would not necessarily be minor nonsubstantive changes but would include impor-

tant substantive changes. Professor Riesenfeld indicated that he believed, 

subject to checking with Professor Warren, that a report covering all the 

technical changes needed could be prepared in approximately a year. During 
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the year, portions covering particular problems would be available for 

consideration by the Commission. 

Professor Riesenfeld was asked to review his recommendations and deter-

mine whether it was essential that his report be revised before it is sent 

out for comment. Unless he concludes that the report needs to be revised, 

the report is to be sent out for ccmment; the letter sending the report out 

is to indicate that it is a report of the Ccmmission's consultant, not a 

Commission report. The comments received as a result of this distribution 

should be presented to the Commission at the December meeting when the Com-

mission determines how it will proceed with the study. 
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STUDY 71 - COUNTERCIAIMS AND CROSS-COMPIAINTS, JOINDER OF CAUSES OF 
ACTION, AND REIATED MATTERS 

The Commission considered the recommendation and the following materials: 

Memorandum 70-110 describing the alterations made in the recommendation, 

First Supplement to Memorandum 70-110 relating to the effect of compulsory 

joinder of causes on anticipatory repudiation, and revised versions of Code 

of Civil Procedure Sections 117h, 426.40, 426.60, and 1048 handed out at the 

meeting. The following action was taken: 

Recommendation, preliminary portion. The Commission's recommendation 

was approved as revised, after noting rewording of those portions dealing 

with sepsrate statement of causes of action, severance or consolidation of 

causes and issues for trial, and miscellaneous revisions. 

Recommendation, proposed legislation. 

Section l17h. This section was approved in the form set out below: 

Code of Civil Procedure Section 117h (Conforming Amendment) 

Sec. 2. Section 117b of the Code of Civil Procedure is amended 
to read: 

117h. No formal pleading, other than the said claim and notice, 
shall be necessary and the hearing and disposition of all such actions 
shall be informal, with the sole object of dispensing speedy justice 
between the psrties. ~e If the defendant in any such action has a 
claim against the plaintiff which is for an amount within the ,lUrl"S-" 
diction of the small claimS court as set forth in Section 117, he 
may file a-veF~f~e8-aBsweF an affidavit stating a~-Bew-matteF-wB!ek 
8Ball-eeBst~t~te-a-e8YBteFelatm such claim ; a copy of ~ea-aBBWe~ 
the affidavit shall be delivered to the plaintiff in person not later 
than 48 hours prior to the hour set for the appearance of said defend­
ant in such action. ~ae-~FeV~B~eBs-ef-ta~s-eeie-as-te-ee~RteFelatms 

aFe-aeFeey-maie-ap~l~eaele-te-saall-el~tF~-es~s,-Be-faF-as-~Bel~ie8 
wH:a~B-tae;bo-i!~;P~6El!eHeR' Such !iaS'II'eF affidavit shall be made on!.a 
blank substantially in the following form: 
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In the: Small Claims Court of ..••.• , county of •••••• , state of 

California. 

. . .. . .... .. .......... , Plaintiff, ) 
VS. ) 

.. .. .. . .... .. ........... , Defendant. : ) 

ee~B~eFelatM Claim of Defendant 

State of California, ) 
) ss. • 

County of ••.•••• , } 
•••••••••••••••• , Being first duly sworn, deposes and says: That 

said plaintiff is indebted to said defendant in the sum of ••••• ($ ••.•• ) 
for ••.•••• , which amount defendant prays !!lB.,. be allowed as-a-ewBtel'elatM 
to the defendant against the ela!m-ef plaintiff herein. 

Subscribed and sworn to before me this ••••• day of .......... J 

............................................... 
Judge (Clerk or Notary Public.) 

Comment. The amendment to Section 117h deletes the former references 
to "counterclaim" and makes other conforming changes to reflect the fact 
that counterclaims have been abolished. See Code of Civil Procedure Sec­
tion 428.80. There are no compulsory joinder of actions or compulsory 
cross-complaint requirements imposed upon either the plaintiff or defendant 
in small claims actions. See Code of Civil Procedure Section 426.60(b) and 
the Comment thereto. 

Section 379. The case references at the conclusion of the Comment to 

this section were modified by addtion of the qualifiers "See •••••• ; but 

see " ........ 
Sections 383 and 384. These two sections which provide exceptions to 

"the old common law rules of compulsory joinder were approved for repeal. 
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Sections 425.20, 426.20, 430.50. and others" T.h~"Ehsections all make 

reference to.a "cause of action. n The st.a1'f WiH .. ,Ci/;rc.;:,ted to examine the 

definition of cause of action to determine whether the proposed legislation 

has altered its meaning in any way, and to determine whether substitution of 

the words "count" or "theory of relief" would be appropriate in any of these 

sections. 

Section 426.20. The staff was directed to revise this section to make 

the date for determining which causes of action must be joined, the dste of 

commencement of the action, rather than service of summons. 1\ sentence excepting 

persons not served and who do not appear should be included to protect the 

plaintiff from unknown "Doe" defendants who are never served. These changes 

are to be made if, upon consultation with Professor Friedenthal, they meet 

with his approval. 

The Comment to this section might be revised to state that an example of 

an alternative statutory provision is the case of splitting causes of action, 

allowed for anticipatory repudiation of a lease, if the parties SO agree. 

Sections 426.40 and 426.60. Subdivision (d) of Section 426.40, 

relating to the exemption of small claims court from compulsory joinder and 

cross-complaint requirements, was removed from Section 426.40 and made 

subdivision (b) of Section 426.60. 

The first sentence of subdivision (a) of the Comment to Section 426.60 

was revised to read, "Section 426.60 makes the provisions for compulsory joinder 

of causes inapplicable to special proceedings." 
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Section 426.50. The following sentence was deleted from the Comment to 

this section: "Of course, subdivision (b) does not apply unless the cross-

complaint is timely filed; if it is not, the party may seek relief under 

subdivision (a) but not under subdivision (b)." 

Section 428.20. This section was clarified to read in substance as follows: 

428.20. When a person files a cross-complaint as authorized by 
Section 428.10, he may join any person as a cross-complainant or cross­
defendant, whether or not such person was previously a party to the action, 
if, had the cross-complaint been filed as an independant action, the 
joinder of that party would have been permitted by the statutes governing 
joinder of parties. 

Section 1048. The expanded COllllllent to Section 1048, that authority 

given to the court to sever issues may duplicate similar authority granted 

by other statutes addressed to particular issues, was approved. 

Operative date. The final section specifying the operative date of 

the statute was clarified to allow the Judicial Council to make rules applicable 

to actions pending at that time. 
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EXHIBIT 

EDITED TRANSCRIPT OF PORTION O~' 'lliE MEETING OF THE 

CALIFORNIA LAW RE'rrsroN c~~SSrON ON OCTOBER 22-23, 1970, 

n::-ATING TO ~ STUDY OF A'lTACID-f:NT AND GA&,'USHME:NT 

Note: The letter B indicates a statement by Professor Riesenfeld. The 

letter C indicates a comment, question, or suggestion by either a Commissioner, 

staff member, or one of the observers present at the meeting. 

[There was a brief j.ntroduction of those persons present and an outline 

of the procedure that would be followed at the meeting. Professor Riesenfeld 

then started his presentation.] 

TAPE 1 

Four-part study 

B The study whi-::h I pr2pared and which has been distributed to you is 

Tentative Part I of a four-part study. ~1e fo'~ parts d~al with four major 

eubjects although t~ey ar~ inte"related, of course. These four parts are: 

(1) Attach.'llent ]J.~o~e(:sings-.·tha.t meann provisional remedies before 

judgment. 

(2) Wageexacution and what should be done in California as a result of 

the Federal Truth-in-LenQing Act. 

(3) The exemption laws. 

(4) ~'echnical aspects of the t·,:: ee topics listed above. 

The first three topics will necessitate that other aspects--more technical 

aspects of the whole process--are looked into, and I want to comment on that 
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fourth aspect a little bit ~ore. But generally speaking, attachment, wage 

execution, exemptions, and general technical improvements are the four major 

packages, BO to speak, which, if the Commission wishes us to pursue, we will 

present in due course to the Commission. 

Part 4--technical amendments 

The so-called technical amendments are not minor technical matters, but 

would be rather important rea05essments of the California statutes. These 

statutes present a patchwork of fragmentary amendments Which perhaps have 

caused more confusion than clarity. Let me give you one example. At a later 

meeting, Professor Warren will discuss execution against earnings. This will 

include not only past earnings--which now can be executed upon--but also 

future earnings. In this c~nnection, wage deduction statutes like they have 

in New York, Illinois, New Jersey, and some other states will be considered. 

Now if you have a statute which covers future income, should you amend our 

statutes also to reach other sources of future income? If so, I refer to 

one case Which is very perturbing. 

This is a case called Meacham v. Meacham, 262 Cal. App.2d 248, 68 Cal. 

Rptr. 746 (1968). In Meacham, an inventor had invented a device which is used 

in dentistry called the Wizard Wedge. He had assigned his rights and the 

know-how to a manufacturer in exchange for a sh~re of the profits. A creditor 

of the inventor tried to reach this share. Note that the debtor's right had 

an uncertain value because it represented forthcoming earnings over a period 

of . years. The creditor did not ask for a receiver Which would probably have 

been the best way under Cs.lifornia law. Instead, he levied upon the debtor-

inventor directly. Judge Lillie held that the levy and sl·.~sequent execution 
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sale upon notice were valid with the result th~t the debtor's contract was 

sold at a very neminal price. The execution sale could not be set aside and 

the levying creditor got the total income at a very small sum. Judge Lillie 

did not discuss whether the creditor should have proceeded by garnishing the 

manufacturer who was paying over or whether he should have proceeded by re-

ceivership. She merely held that this right in the future earnings was prop-

erty incapable of manual delivery which could be reached by notice. 

I do not want to criticize the Meacham case, but I think the whole concept 

of property not capable of Danual delivery and how you reach it--whether by 

garnishment or by any other proceedings--has to be studied. In partnership 

--perhaps you could have said the Meacham situation was like a joint venture--

a charging order would have been the appropriate means. At any rate, I would 

suggest that, if the Ccmmi53ion goes into the problem of future earnings from 

personal services, this opens up the whole question of how you reach future 

income generally. For example, how do you reach nonnegotiable instruments? 

Do you garnish the maker or do you garnish the payee? There are cases going 

one way and cases going the other. The whole question of how future income 

under a contract--whether contingent or uncondition~l, matured or not matured, 

all these variations--has to be looked into and studied in this stage because 

there is a total confusion. One method at the moment which works is a receiver-

ship, but it is very rarely applied. In any event, there is seme need for study 

particularly in the light of ~each~ and other California cases. See also 

Rusted v. Superior Court. 

Another technical matter which I think the Commission should look into is 

the relationship between Section 689b of the Code of Civil Procedure--which 

deals with conditional sales and chattel mortgages--and the Uniform Commercial 
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Code. Under Section 689b, the creditor is required to pay off the security 

interest before he can reach the debtor's rights in the collateral. Is there 

any real reason why, if everything is on record, the creditor should be re-

quired to payoff the security interest? He does not do so in the case of a 

pledge. If you have a possessory security interest, you reach the pledgor's 

interest by garnishment and then you get the proceeds if there are any. 

Should therefore the requirement of Section 689b be retained or, where we 

have recordation, should the creditor be able to sellon an execution sale the 

debtor's right in the collatera4 subject to the security interest? This is a 

question which should be studied. So there are innumerable technical questions 

which are opened up by the proposals of Professor Warren and myself. Professor 

Warren and I will submit these to the Commission in what I call package Number 

4, but these technical improvements are interrelated with everything else. 

Attachment and garnishment terminology 

Now then, if I can address myself to attachment and garnishment, which is 

package Number 1. First, a matter of terminology. We have in California two 

writs. One before judgement is called attachment. One after judgment is 

called execution. If you have an intangible, the levy of attachment is done 

according to Section 542(5) of the Code of Civil Procedure. That is, 

Debts and credits and other property not capable of manual delivery 
must be attached by leaving with the persons owing such debts, or 
having in his possession, or under his control, such credits and other 
other personal property, ••• a notice •.•• 

Now generally speaking, that is called garnishment. You have to realize, 

however, that in California garnishment is a mode of levying an attachment 

or levying a writ of execution; garnishment is not a separate and independent 
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proceeding as, for instance, it was in Wisconsin in the Sniadach case. That 

is, we have one type of provisional remedy called attachment. The attachment 

is executed and served by levy, but the mode of the levy varies accor1ing to 

the asset which is sought to be reached by the attachment. If you reach a 

debt which is owed to the defendant, then you serve a notice on the debtor's 

debtor and that procedure is commonly called garnishment. But it is not an 

independent proceeding. 

Attachment, in the course of history, has sometimes been an original 

process and sometimes a mesne process. Original process means that it is 

the original writ by which the proceedings are commenced. Mesne process means 

that you start an action by filing a complaint and the attachment is a remedy 

which can be resorted to after the lawsuit has been commenced. In California 

now--although it was not always so--attachment is a mesne process which means 

that you have to commence a lawsuit by filing a complaint and then you can 

proceed and ask for a writ. 

Three types of attachment--resident, nonresident, and fraudulent debtor's 
attachment 

Attachment has traditionally been based on grounds of attachment which 

I classify into three main grounds: namely, resident attachment, nonresident 

attachment, and fraudulent debtor's attachment. Let me explain in detail what 

those three terms mean. The nomenclature is not used by the California statutes, 

but it is an historically accepted nomenclature. 

Resident debtor's attachment permits an attachment against a California 

resident without any further reason except that an action has been commenced 

alleging a particular type of cause of action. Code of Civil Procedure Sec-

tion 537(1) provides simply that, in an action upon a contract, the creditor 
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can have an attachment. Nothing else is required; nothing except that the 

cause of action is of the statutory type and the action has been commenced. 

It is not necessary that the debtor be a nonresident. It is not necessary 

that the debtor has committed an act of fraudulent conveyance, or concealment, 

or anything else. All that is necessary is that there is an action against 

the resident. 

If you look at the history of the attachment provisions in California, 

you will see that California has wavered between having only same of these 

three main types of attachment--resident, nonresident, and fraudulent debtor's--

or all of them. However, for a long period now in California, resident debtor's 

attachment has been available. That is, the debtor has been able to resort 

to the provisional remedy of attachment without any reason other than filing 

a particular type of action. That is not the law in many other states. Resi-

dent attachment does not exist, for instance, in New York, Ohio, or Pennsyl-

vania. These are three of the most populated states outside of California, 

and there may be others. But I took the most populated ones because it was 

important to me to show that very populous areas can live without resident 

attachment. One of my recommendations is to repeal all provisions on resident 

attachment and only leave fraudulent debtor's attachment and nonresident 

attachment in California. I would, therefore, like to point out that, until 

1959, Pennsylvania had the three types of attachment--nonresident attachment, 

fraudulent debtor's attachment, and resident debtor's attachment--but, in 

1959, Pennsylvania repealed the resident debtor's attachment without a ripple. 

Nonresident debtor's attachment is an attachment which is sought against 

a person who is not a resident of the State of California--either because he 
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never was a resident or he has left the state with the intention not to return. 

This has traditionally been a ground for attachment for a very long time. 

(1 would like to say parenthetically that in 1970 Assembly Bill 1602 
ettempted to distinguish a resident who left the state without inten­
tion to return from a nonresident. 1 think that somebody who leaves 
the state with the intention not to return ceases to be a resident, 
but that is not the bill which was enacted. 

C May I ask a question? So that we do know what the present state of 
the law is that we are dealing with, do 1 understand that A.B. 2240 
tias passed?·. 

RYes. 

C Both [A.B. 1225 and 2240) were passed. [See Cal. Stats. 1970, Chs. 
1319, 1~23.) 

R A.B. 1602 was not passed.) 

E Nonresident attachment may be either jurisdictional--that is, you need the 

attachment to obtain jurisdiction--or it may be nonjurisdictional. In the 

latter situation, the creditor can obtain personal jurisdiction over the 

debtor but, because the man is not a resident, there is same doubt whether he 

will live up to his obligation even if he is adjudicated in California. There~ 

fore, in the case of nonresident attachment, I would like to distinguish fur-

ther between jurisdictional attachment and nonjurisdictional attachment. So 

in the further presentation, I will classify attachment into resident attach-

ment, fraudulent debtor's attachment (discussed next),and nonresident attach-

manto I will differentiate in the case of nonresident attachment between 

jurisdictional nonresident attachment and nonjurisdictional nonresident 

attachment. 

I now want to discuss what 1 call fraudulent debtor's attachment. In 

the history of American attachment law, statutes have been enacted which 
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provide resident attachment but only if the resident does something which 

threatens to frustrate the collectability of the creditor's claim. For example, 

where the resident has concealed himself, has avoided service, has threatened 

to make a fraudulent conveyance, or has entered into a contract by fraud, and 

so on. If you look at our new statute, these latter grounds are interspersed 

with the grounds for nonresident attachment in Sections 537(2} and (3). 

The plaintiff • . • may have the property of the defendant attached 
• in an action against a defendant, not residing in this state, 

or who has departed from the state, or who cannot after due diligence 
be found within the state, or who conceals himself to avoid service 
of summons • • • • 

Some of these reasons, if not all, except the nonresidency, authorize what may 

be called fraudulent debtor's attachment. On the other hand, subdivisions (l) 

and (4) of Section 537 authorize resident debtor's attachment. 

Reasons why study needed 

There are three major occurrences which have prompted the Commission to 

look at this area of the law: 

(l) The decision in the Sniadach case by the Supreme Court of the United 

States and the aftermath of the cases which have followed Sniadach. 

(2) The Federal Consumer Credit Protection Act--the so-called Truth-in-

Lending Act. 

(3) The passage of the new California "long arm" statute. 

Those three occurrences in my mind justify a look again at the adequate or 

inadequate, excessive or nonexcessive, scope of the availability of attach-

ment in California. 

The Sniadach decision 

What did Sniadach do? That is one of the big questions. The meaning of 

Sniadach is a matter which has perplexed everybody, and my reading of Sniadach 
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is not entitled to greater authority than anyone else's reading. However, 

Sniadach was based, if you take the majority opinion, on an accumulation of 

aggravating circumstances. I list them as follows: 

(1) The Wisconsin statute permitted garnishment of assets without notice 

and hearing prior to levy; 

(2) The levy deprived the debtor of his enjoyment of the assets; 

(3) Even after the levy, the debtor could not obtain release of the 

levy unless trial on the merits was had and the debtor wins; 

(4) The assets consisted of wages; 

(5) The state had a very paltry exemption statute; 

(6) The claim to be secured by garnishment included collection fees; 

(7) The debtor was a resident of the forum and readily subject to in 

personam jurisdiction; 

(8) No situation calling for the protection of the creditor was presented 

by the facts. 

These eight aggravating circumstances, taken together, prompted the judg-

ment that the Wisconsin procedure was unconstitutional. That is possibly the 

narrowest reading--that the procedure is not constitutionally adequate if you 

have eight aggravating circumstances of the severity of the circumstances in 

the Sniadach case. The question now is whether Sniadach has to be read in a 

more broadly conceived light. How does Sniadach affect fraudulent debtor's 

attachment? How does it affect nonresident attachment? How does it affect 

attachment other than wages? and so on. There are a multitude of questions. 

[It may be mentioned that the Sniadach case was to a certain extent fore-

shadowed by the decision in Hanner v. DeMarcus, 390 U.S. 736. In Hanner, an 

execution sale was attacked as violative of due process because under applicable 

law no prior notice had been given to the judgment debtor.] 

-9-



Minutes 
October 22 and 23, 1970 

In Hanner, the Supreme Court refused to overrule the Endicott case [266 

U.S. 2851 which had held that no such prior notice of the Judgment before 

execution was necessary. But there were strong dissents in Hanner, and the 

dissenters wrote the majority opinion in Sniadach. So, in my mind, it 

cannot really be said that all that Sniadach requires is prior notice and 

hearing in case of resident wage attachment. 

Cases which have followed Sniadach have reached conflicting results on 

this question. Some courts have extended Sniadach to nonresident wage 

garnishment whereas others have confined it to only residents. There is also 

a question whether other assets are affected--bank accounts in which wages 

have been deposited; bank accounts in which wages have not been deposited; 

assets necessary for conducting a business. I have given you a survey of 

the post-Sniadach cases, which is not completely up to date, in ~ report 

at pages 21-24. In that survey, I have carefully limited myself to cases 

involving attachment and have not included cases involving other summary 

proceedings. But I must tell you that a number of courts, including federal 

courts, have applied the Sniadach rule to other proceedings. For example, 

in Laprease v. Raymours Furniture, Inc., decided by the Federal District 

Court for the Northern District of New York on July 29th, 1970, and reported 

in CCH, Poverty law Reporter, q 11915, the rationale was applied in a 

replevin suit. 

In short, by and large, there seems to be a tendency to expand Sniadach 

rather than to restrict it. 

Question. whether 1970 California Act Constitutional 

Reading the cases I have mentioned, I have some question in my mind 

whether the new California act is constitutional. Although this act 
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abolishes wage garnishment with respect to both residents and nonresidents, 

it does not provide for notice and hearing in other attachment cases, 

regardless of whether the assets attached belong to a resident or nonresi-

dent. In the light of the cases, which have accumulated after Sniadach, 

I must say that, frankly speaking, I have doubts whether the California 

act will stand the test of constitutionality. 

Moreover, the Supreme Court said in the Sniadach case that it would 

not sit as a superlegislature, thereby intimating that, regardless of what 

the constitution requires, there should be a review of the legislative 

policy. The statute, which I propose, is therefore not based on the fact 

alone that anything else may be unconstitutional, but also on what I think 

represents a consideration of both the creditors' interests and the debtors' 

interests. 

Statute Proposed by Professor Riesenfeld--special forms of relief for creditor 

Attachment is a very harsh remedy and something easier might be devised. 

I have tried to devise as a temporary matter something easier. If you will 

look at paragraph 6 of Section 538 of the statute, which I have submitted. 

[The statute referred to is entitled "Draft of Amended Sections 537 and 538." 

It was distributed at the October meeting and is also included in Professor 

Riesenfeld's study.) 

(6) After the motion for attachment and prior to the 
hearing and determination thereon, the judge, justice, or 
referee may issue an order enjoining defendant from transferring 
or otherwise disposing of his property or granting any other 
relief appropriate to protect the creditor against frustration 
of the enforcement of his claim. 
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This paragraph, I think, in cases of need provides something less 

drastic and still satisfactory to help the legitimate needs of the creditor. 

You see, present law is rather drastic. The property is either seized or a 

keeper is appointed. You cannot appoint the debtor himself as the keeper, 

and you cannot authorize the debtor to conduct his business under a restraint 

not to do anytbdng which is not in the ordinary course of business. There 

are states which not only permit a debtor to be the keeper himself but also 

to go on with his business. In contrast, in California, attachment is about 

as drastic as drastic can be. It ruins everything. I thought that it might 

be better if something less drastic could be devised. Therefore, while I 

propose that the scope of attachment be restricted, I put in subsection 6 

which tries to accommodate the legitimate needs of both debtor and creditor. 

Let me add one thing more concerning the general theory of the attach-

ment remedy. This remedy originally grew out of proceedings in the English 

commercial courts, and it applied only to absent foreign defendants. This 

was called foreign attachment for 700 years. The common law itself never 

recognized attachment--except in early days as a method to compel appearance. 

After the default judgment was invented, attachment disappeared. In the 

United Kingdom today, you do not have any provisional remedy comparable to 

attachment. Attachment in England means wage garnishment after a writ of 

execution. And 53 million people of the common law background live quite 

comfortably without any attachment. This is much more radical than what I 

have proposed. Recently, England had a very extensive review of all these 

procedures. One of their conclusions was that perhaps something like I 

suggest in Section 538(6) might be appropriate. However, anything as drastic 

as our attachment does not exist at all in the United Kingdom. 
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Of course, an order under Section 538(6) will be issued Qy the judge 

or by a judicial officer and not by the clerk of the court. One of the 

difficulties with attachment in California--just to refer to one of the 

features which make it particularly susceptible to a doubt on its 

constitutionality--is that it is issued as a matter of course Qy the clerk 

of the court. In New York, an attachment is issued only by the judge and 

then only in his discretion. In other words, the New York statute lists 

grounds of attachment. Only if those grounds are present, an attachment 

may, but need not, be issued. Moreover, attachment in New York is Qy 

judicial order--not by a writ issued by the clerk upon the satisfaction of 

some requirements--and the discretion of the judge is reviewable upon 

appeal. Finally, in New York, to contrast it with California, attachment 

is not available in resident cases but only in nonresident cases and in 

fraudulent debtor cases. Obviously, the fact that one big state can live 

with this type of an arrangement is one reason to ask whether we, in 

California, really need all that we have or whether it is not, in same 

respects, unduly harsh and unduly excessive. In short, whether attachment 

should be allowed only after notice and hearing, whether it should be avail-

able in all cases or only some cases, whether an order of attachment should 

be issued by the clerk of the court as a matter of right or whether it 

should be issued Qy a judge as a matter of discretion, and whether its 

harshness can be alleviated in certain instances, are all questions of 

policy which should now be considered by the Legislature of the State of 

California. 
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Now let me make two more points by way of introduction, and then we 

can go into a little bit of the details if you are not exhausted. Attach-

ment, traditionally, was a process used in an action at law. The courts, 

therefore, have said: We have to take the attachment statute as it is; We 

are not entitled to grant equitable relief, even in cases where Bome 

equitable relief might be necessary. The fact that our Legislature has 

enacted an attachment statute means that no other forum of relief should 

ever be granted. But the entire question of equitable relief and its 

availability to both the creditor and the debtor are questions which I 

would like to discuss with you. My views are set forth in Section 538(6) 

which I quoted to you--attachment should not be the only provisional 

remedy, but a judge should have the power to do other things if that is 

necessary, especially if the scope of attachment is restricted. 

Notice and hearing requirement 

Notice and hearing is the other point. This is a two-fold question: 

Should the notice and hearing be before or after the attachment? What 

should be the scope of the hearing? In California, we have certain hearings 

on the attachment after the attachment has been served and issued. That is, 

Section 556 of the Code of Civil Procedure provides: 

556. The defendant may also at any time, either before or after 
the release of the attached property, or before any attachment shall 
have been actually levied, apply, on motion, upon reasonable notice 
to the plaintiff, to the court in which the action is brought, or to 
a judge thereof, that the writ of attachment be discharged on the 
ground that the same was improperly or irregularly issued. 

If Section 556 is taken without due caution, you might conclude that the 

defendant, after the writ of attachment has been issued and levied, can, at 
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any time before the conclusion of the lawsuit, argue that the attachment 

should be set aside because it was improperly or irregularly granted 

without particular regard to what "improperly or irregularly" means. But, 

in the light of the California adjudications, "improperly and irregularly" 

has been given only a very narrow reading. For example, a defendant may 

obtain a discharge on a showing that the plaintiff has not alleged a cause 

of action of the type that justifies attachment. Thus, in a resident 

attachment, the defendant may show that the action is on a contract made 

outside of the state not reaching the required amounts. But the defendant 

may not show that the plaintiff has no valid cause of action. "Irregularly" 

means something else. It means that there was no bond, no affidavit, and 

so forth. So "improperly," as well as " irregularly," under Section 556 

are very narrowly restricted. 

Thus, once an attachment has been issued and levied, the defendant 

can get relief by putting up a bond, but he cannot argue those things which 

Sniadach held he should have a chance to argue before the attachment. One 

of the questions which you should face is whether the defendant should, at 

least, be able to argue those things after the attachment. That is, he 

should have not just a summary hearing on the question whether "regular or 

irregular" or "properly or improperly," but shOuld have an adequate hearing 

on the question whether the attachment was sought without probable cause or 

whether the plaintiff has a prima facie case. In other words, at least in 

those cases where there is no prior hearing, should there not be at least 

some hearing after the attachment so that the defendant does not have all 

these assets frozen until the trial in the main action is over. The hearing 
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could be a summary hearing--similar to the summary hearing we have in 

supplementary proceedings. For example, under Section 720 o~ the Code o~ 

Civil Pnocedure, as you know, you interrogate the debtor's debtor in summary 

proceedings, then, i~ he denies that he is indebted to the debtor, there is 

an action on the merits, but the judge in the interim can issue a protective 

order. 

The other aspect o~ notice and hearing is its timing. Notice and 

hearing according to the Supreme Court means prior notice and hearing--not 

notice and hearing after the attachment has been granted. It is true that 

the majority opinion held only that attachment o~ wages without prior notice 

and hearing is unconstitutional. However, the concurring justices' opinion 

made it very clear that all resident attachment without prior notice and 

hearing is unconstitutional and not just wage attachment. Regardless which 

o~ the two opinions should be read as authoritative, you can say this is at 

least a danger line. I think we should have a statute which also complies 

with the concurring opinion provided that this is a reasonable way to 

proceed. 

I have also conSidered and studied whether we could not have summary 

hearings in some cases be~ore the issuance o~ the writ and, in some cases, 

after the issuance o~ the writ. My proposed Section 538(5) provides: 

If the attachment is sought on a ground provided in Section 537(2)(a) 
and (c) the order shall state that a hearing on the order will be 
held at a time and place speci~ied in the order and that the order 
and the writ if issued will be vacated if the defendant shows that 
the order was made without s~ficient cause. 

The grounds provided in Section 537(2)(a) and (c) are nonresident attachment 

and attachment to secure the collection of taxes. In these cases, it is 
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possible and permissible under Sniadach to have an attachment issued without 

notice of hearing. However, you should have a speedy notice ,and hearing at 

least after the attachment if the defendant so desires. 

To summarize, I do not want to just stay with the rigid Sniadach question 

of prior notice and hearing. I would like you to consider whether you should 

not introduce in some instances where there is no prior notice and hearing, 

at least a subsequent notice and hearing. The hearing could be a summary 

proceeding. A summary proceeding dealing with the question whether the 

plaintiff can at least make out a prima facie case that justifies the 

freezing of the assets pending the outcome in the main suit. If he cannot 

in these summary proceedings make at least a prima facie case, then the 

referee, judge, or justice who has made the preliminary order should have 

the power to vacate the attachment. Thus, in addition to irregularity and 

impropriety, I would like you to consider whether or not a third ground 

should be added--that is, the issuance of the attachment was without 

probable cause or without sufficient cause. These then are matters which 

I open up in mlf report to you. 

I think, too, tha~ if you keep fraudulent debtors' attachment, you 

should have a prior notice and hearing if the person is within the juris-

diction of the state. However, here I think that you should have other 

temporary measures necessary for the protection of the creditor as provided 

by mlf Section 538(6). In other wordS, the debtor should have prior notice 

and hearing on fraudulent debtors' attachment, if the fraudulent debtor is 

a resident of this state or is a nonresident within the personal jurisdiction 

of the state. But, although there is a prior notice and hearing, before the 
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prior notice and hearing is held, the judge should be able to resort to 

temporary restraining orders or to any other form of relief which he thinks 

is necessary or appropriate. 

C Can I interrupt to ask a ~uestion? I can visualize a case where 

the debtor is about to leave the jurisdiction, perhaps for a foreign country, 

and take his movable assets with him. Would you contemplate that, in such a 

case, an ex parte order by the judge for an attachment could be issued? 

R That is correct, except that the judge can say--keeper or no 

keeper--what can be done, and so on. 

C I understand that, and that is what I thought you meant, but I think 

it should be made a little clearer. That is, what we are doing is denying 

ex parte attachment by the clerk, not by the judge; the judge would be 

allowed to issue an order for attachment (or for something like attachment) 

if a sufficient case is made for this form of relief. 

R But there should be a showing at least, and the judge has the 

affidavit and can say, "That is not enough, show me something more." 

C I understood that, I was afraid that possibly as it is drafted it 

could be construed to say that you can have any other relief except an attach-

ment, yet the only relief that would be of any value would be a writ of 

attachment or its e~uivalent. And prior notice would be of no good. 

£ What would be wrong in that situation--where there is a danger of 

the defendant fraudulently disposing of the assets or fleeing the juris-

diction of the court--of allowing attachment but providing an opportunity 

to the defendant to come in and contest? 
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~ Well, the only thing I wanted to make clear was that the judge had 

a broad range of relief available--not only attachment but other equitable 

remedies, but it does obviously need clarification. 

Nonresident attachment--effect of new lOng-arm statute 

~ Now I want to address myself to the question of nonresident attach-

ment. Not just wages, but nonresident attachment in general. I submit to 

you that the picture has substantially changed as a result of enactment of 

the "long-arm" statute in California. In order to show you that this is 

not just my own whim, I would like to cite you a statement to that effect 

by a very excellent state judge. [See page 26 of Professor Riesenfeld's 

report. J Chief Justice Fuld of the Court of Appeals of New York made the 

follOWing statement in a recent case--Simpson v. Lechman: 

Almost half a century ago, Chief Judge Cardozo began his 
famous article, "A Ministry of Justice," with the statement 
that "the courts are not helpedas they could and ought to be 
in the adaptation of law to justice." Sometime thereafter, 
the New York Legislature created a Law Revision Commission, 
and more recently, the State's Judicial Conference appointed 
an Advisory Commission on Practice and Procedure to make 
studies and recommend changes in the rules and statutes 
governing our law. Revision of the bases for in personam 
jurisdiction has been the subject of recent major legislative 
changes. The bases for the exercise of in rem jurisdiction, 
however, have been carried over into the CPLR from the 
Civil Practice Act with little change. Under the circumstances, 
it would be both useful and desirable for the Law Revision Com­
mission and the Advisory Committee of the Judicial Conference, 
jointly or separately, to conduct studies in depth and make 
recommendations with respect to the impact of in rem jurisdic­
tion on not only litigants in personal injury cases and the 
insurance industry but also our citizenry generally. In the 
course of such studies, consideration will undoubtedly be 
given to relationship inter se of in rem jurisdiction, in 
personam jurisdiction and forum non conveniens. 
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Now this last part of the desiratum of Chief Justice Fuld I have tried to 

carry out in roy study. I have given some thought how quasi in rem juris-

diction, in rem jurisdiction, and forum non conveniens should be related. 

Attachment is used for a variety of purposes. I listed some of these 

purposes in roy report, starting on page 7, under the heading "Contemporary 

Utility of and Need for Attachment." There I dealt first with foreign, or 

nonresident attachment, and then with resident attachment. I pointed out 

that resident attachment, as contrasted with nonresident attachment, has 

four main purposes: (a) To protect the creditor against the dissipation 

of the assets by the debtor; (b) To protect the creditor against conversion 

of nonexempt assets into exempt assets; (c) To acquire priorities over other 

creditors or purchasers; (d) To protect against insolvency and resulting 

equality of distribution, provided that the bankruptcy petition is filed 

more than four months after the levy. 

In the case of nonresident attachment, however, there is one more 

important fifth ground--a ground which does not exist in the case of all 

other attachments--that is, to get jurisdiction over the debtor. Now, the 

California long-arm statute says California can go as far as the Constitu-

tion permits in obtaining jurisdiction. However, in roy mind, it is still 

necessary under the "long-arm" statute that there be a minimum contact with 

the state. In roy opinion, if you have a general money claim, and the only 

reason you bring the action in the State of California is because of the 

presence of assets of the defendant in the State of California, you do not 

have the required minimum contact. The mere fact that you purport to have 

a claim on a cause of action which has, apart from the presence of assets, 
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no contact with the state whatsoever, plus the presence of assets in the 

state, in my mind does. not permit invocation of the "long_arm" statute 

against such a defendant. In this situation, you still have to invoke 

quasi in rem jurisdiction. That means you have to attach the assets. Then 

you can serve summons--either by publication, or by out-of-state delivery, 

or by whatever means is permitted for service of summons in that case. 

After service, you then can get a judgment. This is a quasi in rem judg-

ment up to the amount of the assets attached. The judgment is not entitled 

to full faith and credit. The doctrine of res judicata does not apply to 

the judgment. The judgment only permits the creditor to reach the assets 

up to the amount of the judgment if the creditor wins the lawsuit and 

otherwise has no other binding affects. A judgment of this kind, if 

properly rendered, looks like any ordinary in personam judgment but with 

the execution permanently stayed with respect to all other assets except 

the assets attached. Sometimes our judges do not do that, but, generally 

speaking, no harm results. Nevertheless, the proper form is an ordinary 

money judgment with the execution stayed except with respect to the assets 

which have been attached. 

This procedure is still necessary, in my mind, in that case where the 

claim asserted has no other contact with the state and the only reason 

suit is brought in California is that there are assets in the state. Now, 

you can say, "Why should that still be the law? Why not go into the foreign 

jurisdiction, get an in personam judgment there, and then reach the assets 

in California?" But the mere fact that you have got a judgment in a 

foreign state is still not enough. You would still not be under the 
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"long-arm" statute and you would still be in the same position as you were 

before. You would have to attach the assets, and then get a judgment on 

the foreign judgment with respect to the assets attached. But this again 

would be only a quasi in rem judgment. Thus, the mere fact that you ma.y 

get an in personam judgment in another forum does not help you at all with 

respect to jurisdiction in California, in my mind, unless the Constitution 

is read a little different. 

C I have a question. Why shouldn't nonresident attachment for the 

purpose of obtaining quasi in rem jurisdiction be limited to the situation 

which you just described? That is, nonresident attachment should only be 

permitted where necessary to obtain jurisdiction to enforce a personal 

judgment already properly obtained in another state. It seems to me that, 

if personal jurisdiction cannot be obtained under our very liberal "long-

arm" statute, you have thereby eliminated every case where it would be fair 

to the defendant to require him to litigate the claim in California. By 

permitting attachment and quasi in rem jurisdiction in these cases where 

personal jurisdiction cannot be obtained, you are at least permitting 

coercion, if not denying the defendant due process. 

C I have a different question on this point. MY problem is, as I 

understand the "long-arm" statute, it is as broad as whatever the Constitu-

tion means or almost. So that a poor plaintiff's lawyer or plaintiff does 

not know when he goes out to bring his action--until he has read the latest 

decision of the court and this has gone over many years--whether he is gOing 

to get personal jurisdiction. Would it not be preferable, at least in one 
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place or the other, to have some more defined basis for jurisdiction. You 

cannot, under your proposed statute, as I read it, use quasi· in rem juris-

diction--which you can now to get a case going in California--if you have 

jurisdiction in personam. The difficulty that causes is that you have to 

visualize what the then current Supreme Court will decide is the basis for 

in personam jurisdiction before you know whether you can get quasi in rem 

jurisdiction. It seems to me, somewhere along the line, as a practical 

matter, there ought to be a little clearer, more static basis of juris-

diction. 

~ Well, I would not want to tamper with something which has come from 

the Judicial Council. 

C I would too, but we are not afraid to tamper with attachment. 

C You know what might happen would be that you would develop all your 

law on the meaning of the "long-arm" statute under this attachment statute. 

Don't you think? 

C Yes, but there are going to be cases--if this were the statute that 

was enacted--where the plaintiff's attorney is just not going to know just 

where he is going to get jurisdiction. Now there is one answer--he can just 

go to another jurisdiction where he knows he can get it. 

~ We should at least not put the clerk of the court in that shoe. 

That is why it should be the judge who decides whether the order for 

attachment should issue. 
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[There is also the problem of liability for wrongful attachment.] 

B Well I had hoped that we would avoid that where there is a judge 

and a notice and hearing after the attachment. 

2. No, I am talking about the ultimate determination. Was this a 

wrongful attachment because there was in fact in personam jurisdiction? 

The defentant's interest at this stage would be to show that there was 

personal jurisdiction and a wrongful attacbnent because he then might very 

well get damages for the attachment. 

B Well, assuming that the wrongful attachment statute, I propose, does 

not change, I would say, that there'is no wrongful attachment becau~'Judge 

ha s made the order. 

2. Oh no, if the judge is erroneous in the order, then it is a wrongful 

attachment. 

C Yes, but perhaps we could change the penalty. 

C Another thing is that attachment is used for leverage by a creditor. 

R Y's, it is strategic. 

C Yes. And it is one thing, where the creditor and debtor are in 

California, to say that we should get rid of that leverage, but when you 

are talking about California in relation to other states, the other states 

will not necessarily limit the use of attachment as to nonresidents, including 

residents of California. 

C There is another side to this. Attachment could be used for harassment, 

but, actually going back into the history of it, this is not a bad way of 

getting jurisdiction over nonresidents because theoretically the debtor 

knows where his property is and is more apt to get notice than under some 

of the "long-arm" statutes. Some of these statutes do. not really give the 
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debtor as good a notice as the fact that his property is attached. That 

is how, in part, quasi in rem jurisdiction grew up and that is why it is 

done in admiralty today. You are getting notice to the defendant that he 

has to come into California or whatever the state is and defend his property 

and he is going to know that he has been sued. The difficulty and the risk 

of the "long-arm" statute, and one of the reasons, probably, 'Why it took so 

long to extend this jurisdiction was the fear that the defendant would have 

a judgn:ent against him when he never actually got notice. The theory of 

quasi in rem jurisdiction is that a man follows his property and watches that. 

B That is exactly the point I made, or tried to make, on page 8 of 

my report. I put the question--"Has the extension of personal jurisdiction 

over a nonresident defendant under the so-called long-arm statutes obliterated 

the need for quasi in rem jurisdiction based on nonresident attachment. The 

answer seems to have to be 'no.'" And there I take issue with my distinguished 

colleague, Professor Carrington. Professor Carrington has strenuously argued 

to the contrary in his noted article on the modern utility of quasi in rem 

jurisdiction. Unfortunately, I think, Professor Carrington did not tell 

clearly enough why the concept of quasi in rem jurisdiction had outlived its 

practical utility and neither the rules committee nor the SUpreme Court were 

persuaded. Federal Rule 4 has in fact been amended so as to grant quasi in 

rem jurisdiction to the Supreme Court. I take issue with the many people who 

have argued thst there is no more need for quasi in rem jurisdiction. I think 

there is a definite need for it in the cases where there is no in personam 

jurisdiction. 

C I was not disagreeing with your theoretical basis. I was presenting 

what I thought was a practical problem, where you get in that grey area 
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where nobody really knows for sure how far the "long-arm" statute goes, so 

that you do not know whether in rem jurisdiction can be used to replace the 

"long-arm" statute. 

£ Noble is asking--can you draft a provision clearly describing in 

personam jurisdiction? 

R I understand that and I am willing to reconsider that, but I would 

also like to point out to you that fraudulent debtor's attachment under this 

statute applies to both nonresidents and residents alike. 

C I understand, but I visualize a perfectly legitimate means--camparable 

to admiralty jurisdiction where that is the basic means still today, and has 

been historically, of getting jurisdiction. In admiralty you seize the ship. 

Then when the ship is seized you substitute a bond or some other method. But 

seizure is the way to get jurisdiction because the ship owners are going to 

defend their ship. Then when you have jurisdiction you decide the case on 

the merits. Now that is one of the things you are talking about here as I 

see it. MY problem is--not the fraudulent case--but the perfectly legitimate 

case where the plaintiff' wants to get the case decided and he wants jurisdiction. 

!! I completely agree with you, but you must not forget that it has been 

held in other states that, where there is in personam juri.:diction under the 

"long-arm" statute, it must be exercised. You cannot sa;y--"I am satisi'ied .. 

with quasi in rem jurisdiction." Whenever you have jurisdiction, whenever 

you can reach the defendant and exercise in personam jurisdiction, you must 

do so·. You cannot say, "I will not do so, because that would be harassment. " 

C You miss my pOint. I would say that you would probably attempt to 

get jurisdiction under the "long-arm" statute, but to be sure that you have 
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jurisdiction in California, you would also want to seize the property for 

the legitimate purpose of making clear that you have a jurisdictional basis 

for your lawsuit. Now TIIy only objection is that your statute would read so 

that you could not do both because one excludes the other. The problem 

thst I am talking about is the fact thst the "long-arm" statute is based 

upon whstever the Supreme Court of the United States at the moment says is 

suf'f'icient for in personam jurisdiction. Therefore the liti@ant does not 

know when he starts out which way to go. 

E Yes, but this is going to be affected by Mhat your sanction is and 

what is wrongful. If' in good faith you think thst you do not have personal 

jurisdiction and therefore you attach--

E Okay, then the other guy comes and he says you hsve got personal 

jurisdiction--

C Well, then you are hsppy because he has come in--

C :a.tt then you are liable for wrongful attachment. 

C The question then is whst is the standard for wrongful attachment. 

The standard should be that only if there was clearly personal jurisdiction 

would the attachment be wrongful. 

C I am not saying that TIIy suggestion is the only one, but I think 

serious consideration might be given to defining the limit in which in rem 

jurisdiction could be obtained without making it as loose as the "long-arm" 

statute is. There is a lot more reason for the "long-arm" statute to be 

loose and broad than there is for in rem jurisdiction to be thst way. 

-27-



Minutes 
October 22 and 23, 1970 

.£ Why couldn't you do what was suggested down at the end of the table? 

If you are going to have a judge issue this order in the first place, why 

would the attachment necessarily be wrongful in any Situation, unless the 

creditor lost the main case? 

.£ Except for pl'f.lctical purposes, the order of attachment would be ex 

parte and certainly you would not want to give the judge such an absolute 

power • 

.£ Perhaps if we devise a procedure so we would not seize the property 

physically so that the damages to the defendant would not be that much. 

£ But if you do not seize the property then you are defesting the 

historical purpose • 

.£ Let us say it is a piece of land. All you have to do is clog up the 

records. Then if you also liberalize your standard for wrongful attachment 

so that you do not payoff everytime the judge later makes some technical 

4eoi8ion--

.£ I suggest an effort be made to have a lIlOre definitive standard for 

quasi in rem jurisdiction. 

B If you would be good enough·.to look at my Section 537(2)(a). I say-­

"A writ of attachmetrt may be issued in any action ..• if (a) the defendant 

is not residing in the state and apart :from the attachment not subject to 

the jurisdiction of this State." You could add--"or if there is any res son-

able doubt of the jurisdiction." 
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C That might do it. 

R But, it would not affect the rest of the statute. 

C The thing is, this language would pick up cases on personal juris-

diction and these would give meaning to the statute. On the other hand, 

if you write a standard in there, you would have to keep amending it all 

the time. 

C I think something along the line of what Professor Riesenfeld suggests 

would accomplish it. 

£ ~~t is your position where the nonresident defendant whose property 

is attached comes in and confers jurisdiction by making a general appearance? 

Does this give him the right to move for dissolution of the attachment? 

R I do not think that thst would be a general appearance. 

C But supposing he does come. He says--"I'm here now and I confer 

personal jurisdiction on the court." 

B Then, unless there is another reason--that is, there is still a 

question of fraud or--

£ I just ask the question because logically that is the answer which 

would be implied although I am not sure that is what should be done. 

B Once you adopt this scheme generally, then those questions, I think, 

ought to be ironed out. I felt, at the moment, I just wanted to see whether 

you, even in general, approve of some of these ideas or whether you want me 

to do something else. 
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C I ,;as going to say, in evaluating the product, you can hardly take 

just this little bit of it. We are going to have a lot more in the package 

eventually that will provide remedies other than attachment. I would not 

want anyone to get upset because the Commission tells Professor Riesenfeld 

to go ahead on this. We are not going to make any final decision until we 

have got the whle package together. People, at that time, can evaluate it 

and say what they think of it. I just hope that the visitors here under-

stand that what Professor Riesenfeld has given us is part of a comprehensive 

study. As we pointed out there are really four parts to the package, and 

this is only one of them. 

B Let me say, in parenthesis, that some attachments are totally 

innocuous, for example, attachment of real estate. You merely file, with 

a recorder, a copy of the writ. Tbe debtor is not deprived of the use of 

his property. The only thing he cannot do is Bell it or convey it, but he 

can still plant beets or do whatever else he wants to do. When it comes to 

personal property, it becomes very grim because either, there is a keeper or 

it is carried away. Finally, where it comes to choses in action they are 

totally frozen. So, although one would expect the opposite, attachment with 

respect to real estate does not have very drastic effects. But when it 

comes to tangible personal property, it is quite drastiC, and when it comes 

to choses in action it is extremely drastic. If you wish, when you consider 

Section 542, I will make some suggestions how to reduce the drasticity of 

attachment as it stands now. Not all states do it as drastically as Cal1for-

nia does, as I have tried to point out. 
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~ At some point, we will need to make certain policy determinations. 

How your study proceeds is going to depend a bit on such decisions. However, 

I do not want to interrupt now if there is more in the background which you 

would like to put before us before we get down to discussing more precise 

policy recommendations. 

C We would like to get all the background you think is useful to us, 

because we do not want to make deciSions, and then later have someone come 

and tell us something we did not know. 

!! If I can then recapitulate. The Sniadach case, the federal consumer 

credit protection act (or the Truth-in-Lending Act), and the whole approach 

of the "long-arm" statue has put a new dimension on attachment--especially 

nonresident attachment. These three factors should not be overlooked in 

determining our policy and what you want to do with the attachment statute. 

I hope you will agree with me that there is still a remaining utility 

for nonresident attachment despite the "long-arm" statute. My present 

statute may be a little bit narrow for the reasons stated by the Commission, but 

we do both agree that, at least to a certain extent, there is a continued 

utility for nonresident attachment. 

The next questi~ then is how should an attachment for jurisdictional 

purposes be sought. It would be very difficult to say that there should be 

notice and hearing before nonresident attachment. you would have a bootstrap 

argument--how can there be jurisdiction to hear the attachment before there 

has been the attachment? Miybe the court would not be that technical. In 

the present case law, however, there is absolutely no jurisdiction to do 

anything without an attachment. That means that the notice and hearing on 

nonresident attachment would have to be subsequent to the attachment. At 



Minutes 
October 22 and 23, 1970 

the moment California does not provide for such hearing. Therefore some 

provision must be made for a subsequent hearing with dispatch on the question 

whether this is a proper case for a nonresident attachment 

Enlargement of scope of fraudulent debtor's attachment, 

If the nonresident attachment is limited, then the scope of the fraudulent 

debtor's attachment should be enlarged. At the moment, there are holes in the 

statute even as it is. They would be worse if you restrict nonresident and 

resident attachment. So commensurate with the restriction of resident and 

nonresident attachment, there should be an expansion of fraudulent debtor's 

attachment. The result would be something similar to the law of Pennsylvania, 

Ohio, and New York. I looked at those three jurisdictions because they have 

a very large number of people, and they do not have any resident attachment. 

There is no question that an expanded fraudulent debtor's attachment--whether 

applied to residents or nonresidents--would be useful and constitutional. 

I tried to devise a procedure for a prompt hearing on the issue of 

sufficient cause in those cases where there is no prior hearing--that is, non-

resident attachment and attachment for the collection of taxes. Thus, in 

those two cases where prior notice and hearing is not needed and would be 
too cumbersome, at least you have a subsequent notice and hearing. 
This is'a subsequent notice and h~ring outside of Section 556. 

Even the state, I think, should face a subsequent notice and 

hearing. I see no reason why the state should have an attachment for taxes 

without any notice and hearing. The claim might not be due and so forth. 

I do' not read Sniadach as holding that,where prior notice and hearing is not 

required, a subsequent bearing would not be required.:"'lJ:Ihe Supreme 

Court never faced directly the question of subsequent notice and hearing. 

On the question whether you can wait until the whole trial is over, Sniadach 
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is mute. I could imagine that, if the argument comes to the Supreme Court 

1n a new battery of cases, they'will say--"alright, no prior notice and 

hearing, but at least subsequent notice and hearing, prior to the determina-

t10n of the main lawsuit, is required by due process." In order to forestall 

the possibility of unconstitutionality, I suggest that in the cases where 

there is no prior notice and hearing that you provide for a subsequent notice 

and hearing. 

If it is true that Sniadach requires a prior notice and hearing in all 

resident debtor attachment cases--and there is a good chance that it does have 

to be read that way and there is an enormous amount of case law since Sniadach 

on that point--you would have in every resident debtor attachment case two 

hearings: one slllllllBry, and one plenary, after the debtor is there. That, 

in my mind, would be a complete waste of judicial time. Therefore, I think 

that we should expand the reasons for fraudulent debtor's attachment, where 

there is a prior notice and hearing, and have no cases of resident attachment. 

One, because the remedy is harsh; secondly, because it is really unnecessary; 

and thirdly, because it is a waste of judicial time. To me, the third reason 

is really the most persuasive. 

The expansion of fraudulent debtor's attachment requires consideration 

of some old-fashioned words which have always been used. Let me refer to 

those a little bit. I think one can reduce those reasons or grounds for 

fraudulent debtor's attachment to a minimum so that one does not have an 

endless catalog but everything will be covered. I have four grounds: (1) 

He has removed or is about to remove property from the state; (2) He has 

concealed or is about to conceal property; (3) He has transferred or is 
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about to transfer property; (4) He has concealed himself within or absconded 

from the state. I think "absconded" includes the leaving of the state to 

avoid service. Why we have duplications in many statutes, I do not know. 

I think that attachment should issue if the defendant does those things 

listed under circumstances which permit the inference of an intent to hinder, 

delay, and defraud his creditors. I think it is too hard on the creditor to 

have to show that the defendant did have the actual intent. All that the 

creditor, seeking an attachment, shows are factors which permit the inference 

of the debtor's intent to hinder, delay, and defraud the creditor. So, if 

there are factors which permit such inference and, in addition, the debtor 

has done any of those four, I think, that would be sufficient cause for what 

I call, fraudulent debtor's attachment. Although there are only fonr stated 

reasons, the field which is embraced by those four reasons is as large as any 

other jurisdiction, except that other jurisdictions have all kinds of un-

necessary words which are traditional • 

.£ Would it change the meaning if you said: "or left the state," or 

"has concealed himself within or left the state?" You still have got that 

qualification. 

R Instead of "absconded?" 

C Yes. Is that a ~lOrd of art or something? I think "has left the 

state" is a more general word. 

B Well, I had that first, and then I read the Attorney General's draft 

that provided "left with the intent not to return." 
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C Yes, but you have placed the inference to defraud in the introductory 

clause. 

R I cannot give you a brief in favor of the word "abscond." It is just 

a word that is commonly used • 

.2 Yes, but is has got a connotation of something more than "leaving." 

That is what I am afraid of. 

C I have a much more basic question. Why do you have any requirement 

of intent? Take Mr. Gregory's earlier example. A man is about to leave the 

country for entirely proper reasons--he is transferred by his business or by 

the military or whatever. His leaving will obviously hinder and delay his 

creditors but he is not doing this with an intent to defraud anyone, he is 

leaving because he is under orders to leave. Will you protect the debtor, 

or are you going to protect creditors in that situation? Are you going to 

require a showing of intent? It would be a simple matter, I think, for the 

debtor to show that he has no intent whatever to defraud creditors. Eat be 

sure is going to take his property with him and the creditor will have a 

heck of a time collecting, if and when he gets his judgment. 

C' If you are talking about a subjectiVe '-:l:ntent of any kind of dimension - .. 

it would seem to me that a bona fide reason to leave would eliminate that. 

Why do you need an inference of his intent? Why not simply facts that show 

that he will hinder, delay, or defraud? 

.2 Would you seize all the debtor's property? In other words, a debtor 

is transferred and he cannot move any of his property? Juse seize it all even 

if he says, "Look, if I am Hable, I will_pay it." He is a responsible guy and 

you assume he will pay. 
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C· I am not saying you take it all, but do you take none if the judge 

will not infer the debtor is a bad f!P.y, even though you show he is leaving 

and taking everything with him? 

E He has got a very legitimate point. The debtor obviously does not 

think he is liable "or he would have already paid the judgment. He thinks 

that he has got a very good defense but whether he does or not he is darned 

if he is going to help the plaintiff. That is what you visualize . 

.£ Yes, having practiced in a community of military personnel who are 

moving all the time • 

.£ Obviously he will take his property with him and then you will never 

see him again • 

.£ Are you saying that we should have no subjective element in here 

if we can avoid it? 

.£ I think if you put a subjective element in there it will be a rare 

case when you can prove anything • 

.!! My reason for this is that the debtor has a constitutional right to 

go wherever he wants. If your statute limits that then it would be uncon-

stitutional. 

E Just because somebody makes a claim that you are liable they can 

harass you in that way. 

R I do not think that would stand up for one minute, in any federal 

court, at any rate. 
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C Think about it. Let us say you are going to move to Minnesota and 

I have a dubious lawsuit; I might as well start it and 1 will just attach 

all this property and you will probably pay me something • 

.£ But, think about this too. 1 have got a perfectly bona fide claim 

against you. You have written me letters that say "1 will not pay although 

lowe this debt, and I am leaving." 1 am not going to get a judgment within 

three years because the courts are clogged. You are gone by then. You have 

taken your property with you ani I am going to have a perfectly empty judgment • 

.£ You put a fact in there that I think would meet the professor's 

standard. You say, "I admit 1 owe the money, but I am leaving." Then you are 

obviously leaving with intent to defraud or delay the creditors. The example 

you gave me before is a little bit more legitimate. The man does not really 

think he owes the money. 

R 1 think "permits the inference" is going as far as it can be. 

C I would think you would not have any trouble showing the intent if 

he sent the letter and said that "I owe you the money but 1 am going to make 

it hard for you. 1 am moving to Texas. 1 have a legitimate reason to move 

to Texas but lowe you the money and 1 am not going to pay it." But I was 

thinking you were describing the situation where there is a legitimate doubt 

as to whether he owes the money an~ like most defendants, he is not going to 

make it easy for the plaintifff. 

C I think you are right and 1 have overstated the case. But rarely 

will you ever get such a letter and I think it will be difficult to prove 

any subjective intent in most cases. 
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~ May I remind you of my recommended Section 538(6). You can resort 

to that if the judge says, "Well there is something that is necessary, we 

will do it." :co not forget that section is in the picture. 

£ Yes, but on what ground are you going to have to get an attachment? 

Subsection (6) does not permit an attachment unless there is some ground for 

it. I have got a cause of action against someone and he is moving to Texas. 

How can I get any attachment? I do not have any grounds. It is not non­

resident, it is not fraudulent, it is not a tax, it is not alimony. So there 

is no ground. 

R Nobody can constitutionally require that you have to leave something here_ 

C Well, I guess the question is really that, where there is a dispute 

about liability and a person is moving, can you tie up his property or not? 

You obviously cannot decide whether it is a meritorious action until you try 

the action, so how do you separate the ones where the person is really liable 

and the ones where the plaintiff is an undue optimist? 

C I do not know whether this would be adequate, but I think the creditor 

should have his attachment on an objective showing that the debtor is about to 

leave. Then, the defendant can come and ask to have the attachment discharged. 

If the defendant is going to come in at that point with an affidavit that he is 

not liable and is not acting fraudulently, then the judge can grant the proper 

temporary relief to both sides. At least, the debtor is going to pause before 

committing perjury or putting out a false affidavit. But under the proposed 

statute, you deny attachment on this ground even on the most bona fide claim. 
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C Yes, but you are not entitled to get your money until you get a judg- I 

ment. 

C I was going to leave this particular phase of the thing to later. These .. 

are important areas; there is no doubt about it, but I think the principal thing 

that we are talking about doing here, in at least one of the measures, is 

knocking out attachment and garnishment prior to judgment for residents. This 

issue would seem to me to be the major one. This debate that we are having is 

beside the point if we decide to keep resident attachment. 

£ Yes, but proposed Section 537(6) is going to be what is left of 

resident attachment. 

£ IUt that is fraudulent, and I do not want to get into that just yet. 

I do not want to argue about those objective-subjective elements and so forth 

now. What I am talking about now is getting rid of resident attachment 

because that is the major issue. That is where, I would suspect, more than 

9~ of the attachments occur now. Under the"long-arm" statute, I suspect, 

it would be a little more than that. Now the Wisconsin case said that the 

prior notice and hearing requirement is not limited to wage cases. I think 

Professor Riesenfeld has gathered from that decision that the prior notice 

and hearing requirement probably will apply to all other types of resident 

attachment. It is one thing, though, to require notice and a hearing--it 

is a real major step to just wipe out resident attachment. Now the fact 

that New York and Ohio and New Jersey and England all seem to get along without 

it fairly well may be a good argument, and it probably has a considerable amount 

of weight, but I would really like to explore that a little bit more. I ask 

also, if you know, whether there iG any substitute or collateral way in which 
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in those jurisdictions they do by indirection what they apparently cannot 

any longer do directly, that is, not attach prior to judgment. Is there any 

hue and cry in those states? I know you said in England they get along without 

it very well--

R New York never had resident attachment nor do Pennsylvania and Ohio 

have it. 

Q What purpose do you want to achieve in resident attachment? Are you 

not just concerned about the fraudulent debtor? Do you want to achieve 

priority over the other creditors, or what? 

Q You have got a modern time where you have got a va st number of people 

in a very mobile economy that are moving around from place to place. You 

have got extended credit facilities all over the country and in much greater 

degree probably than at any other time in our history. I am not making a 

brief for it in one way or another. I do not know. :&It I am saying you are 

talking about knocking out a procedure entirely that has been in existence 

in this state for a long time and has been used, and used a lot. 

Q Yes, but is it going to be used when you have to give prior notice 

and a hearing and have to go before a judge? How many judges are we going to 

add to our courts to hear all these cases, too? The people of the state are 

going to be paying for all of this. 

C These are the arguments that maybe we should be hearing but--

R You remember that I said that duplication in hearings was my main 

reason for eliminating resident attachment. We do not know how much of a 
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hearing is required. If the hearing is complete, you convert the attachment 

order into a writ of execution. 

E But, Professor Riesenfeld, I do not know if there is any statistical 

evidence or any way to show this, but if somebody could come forth and 

persuasively show tha~without the ability to strike while the iron is hot, 

they are going to lose--creditors throughout the country are going to lose, 

umpteen million dollars because they are not going to be able to follow these 

people and track them down in a mobile society for legitimate debts that they 

owe, or that it is going to severely restrict the granting of credit in multi-

million dollar amounts throughout the state and that will adversely affect the 

economy in some way. I think those are countervailing policy considerations 

perhaps, although maybe they do not carry the day at all. 

R This is what I wanted to discuss tomorrow. We have as models those 

states which do without resident attachment. Are the credit conditions or 

anything substantially different? 

C No, they probably are not. 

R They are not, so far as I know, but I have only done a very little 

bit of research. It is very difficult to do. You do not know whether the 

downpayment is higher or not, and so on. I have tried to find out from a 

motor car dealer who deals both in California and in New York and Pennsylvania, 

do you require different downpayments? ~t again the answers are not conclu-

sive. They say, "Well, the downpayment really depends on the credit of the 

particular person and not on the question of attachment and garnishment." 
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It is very hard to guess what would happen or to measure whether there is 

really a difference betlieen those three esstern states and california. People 

in New York are just as mobile as in california, and these three states are 

in one area. I have tried my best to find out and I will continue some more. 

If the banks, or anybody who is a lender, can show us this evidence it would 

be WOnderful. But I think the person who wants to retain resident attachment 

should have the burden of proof. 

C If you were to abolish wage garnishments, would there be much left 

of resident attachment? Are not most of them reslly wage garnishments? 

Requirement of prior hearing on a resident attachment 

C The problem is, if lie need a hearing before we can attach a resident, 

are we going to come in and recommeDd that at U.c 1971 legislative session. I 

do not think lie can come in and recommend that unless lie Mere convinced tbat 

the benefits of it exceed the burden on the judicial system and so on. So 

we are forced to say--are we going to recommend that or not? We have probably 

got an unconstitutional provision. NOW, what are we going to do about it? 

We are forced to look at what the alternatives are. Are there going to be 

other means if you get a judgment against somebody? Will there be more 

effective mesns of enforcing the judgment later than there are now? So there 

would be an offset. Maybe you do not have the debtor's property all tied up. 

Maybe you cannot go seize his $2,000 car in which he has got a .$300 equity and 

tie that up. But are you going to be able to collect your judgment when you 

get it even though he has moved around in this state. 

C The answer to that is that it is going to be hard, because the pro-

visions for examining a judgment debtor are practically useless. 
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~ Is there any jurisdiction in which they have resident attachment 

including attachment of wages with hearing requirements at the present time? 

R No. 

C No one has ever tried it? 

R As a result of Snlacach they have tried to make amendments one way 

or the other--

.£ Have those amendments resulted in any state saying there was still 

an attachment of wages prior to judgment but with a preliminary hearing? 

C Is there much left to attachment of wages in view of the federal law? 

R So far as I know, four states have changed their statutes. After 

Sniadach Wisconsin enacted a new statute that was then again held unconstitu-

tional by the Supreme Court. What they did in order to remedy Sniadach was 

still unconstitutional • 

.£ No state, then, has said we will have a full summary hearing as the 

Supreme Court requests on reaident attachment. 

R I have not seen any such statute. 

C On the other side, would not having a hearing on wage earners' 

garnishments be more of a harassing tactic. I am not sure how far the federal 

law goes, but I would think that the combination of the federal law and 

Sniadach has abolished wage earner garnishments for all practical purposes. 

».it we are not talking about that, we are talking about other kinds of 

personal property. 
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~ The point I am getting at is the constitutional requirement of 

preattachment hearing such that it makes resident attachment suddenly 1m-

practical? Is it your opinion that our present California statutes my well 

be unconstitutional? 

RYes. 

C What do you think would be the minimum necessary to cure that defect? 

Some system for a hearing however practical or impractical? Just addressing 

yourself to a pure constitutional question, what do you think is the minimum 

that would be necessary to cure the defect? 

R Notice and hearing on all resident attachments. 

C Which is impractical. 

C Are not there some types of assets though, vb£re you could have resident 

attachments and it would not hurt tbe debtors, like land, for example. Why 

get rid of being able to put an attachment on land or why not permit the 

sheriff to pick up the debtor'S ownership certificate so he cannot sell his 

car? I mean, there are a few kinds that you could maybe get rid of, but 

keep a few kinds where it does not really hurt the debtor. Maybe you would 

not need a hearing, or maybe it could be a posthearing rather than a prehearing. 

!! Except that the judges of the Supreme Court have said that full use 

includes the power to dispose. 
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C The question I would like to propound to the professor is: If the 

rationale of Sniadach is meant to extend to all types of property--that is, 

that you must have a hearing and so forth--why do you think Justice Douglas 

went to such great lengths to distinguish wages as a special type of 

property? In order to support his opinion? 

R I said, sir, that he gave all those things in order to persuade 

some of his colleagues. He did not take that view in the previous Hanner v. 

DeMarcus case, and the concurring Justices did not take that limited view in 

Sniadach. I cannot know why Justice Douglas did what he did. He may have 

had some very good reason to do so. But what you must do is see what 

happens after Sniadach. Despite that dictum in our Court of Appeal case 

[9 Cal. App.3d 6591, I think the trend is the other way; that is, to include 

all kinds of property. I think that we must see what bappens in the replevin 

cases and all those other cases the judges have taken. I can also tell you 

that, when it was reported that I had prepared this study, a number of 

judges made telephone calls to me--saying, do sometbing. I think the 

current judicial thought, certainly to a very large extent, is not to stick 

with Sniadach. Whether that will change, whether these cases are authorita-

tive, I cannot tell. However, the courts have said that they will not be 

superlegislative bodies. So I tried to say to mlfself--do what is good for 

the state, good for the creditor and the debtor, and good for judicial 

economy. I do not think we should necessarily go only so far as Sniadach 

absolutely required. I think if you do only the absolute minimum, then you 

have to amend a statute every time the court changes something. I think 

we must examine what will it do to credit? Will credit be more expensive? 
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If so, is this wholesome or not wholesome? You get into the whole area of 

economic questions, which I cannot answer and I defy anybody to answer. I 

have asked so many people about it since I started the study. You can hear 

any view you want. I think there is no way at the moment, regardless of 

what people say, to measure the effects of change. As you know, in 

Pennsylvania, Florida, and Texas, there has not been any wage execution for 

ages, and yet, the people have given credit and banks have continued to 

lend, and so forth. It has led, perhaps, to an increase in the security 

demanded, but even that is hard to evaluate. 

C They have some pretty short security statutes down in Texas. 

R I really cannot see that there is a really legitimate need for 

reSident attachment except to make it so uncomfortable that the debtor pays 

up.-win, draw, or lose. If you look at the statistics for Wisconsin and 

Washington, there, out of 537 attachments, only one ever went to trial 

afterwards. If you look at those statistics--which include not only wage 

garnishment but also other garnishments--you begin to wonder whether 

resident attachment, with its present scope, has a legitimate purpose except 

to force the man to pay, regardless of anything else. 

C I would like to ask one last question. If the Supreme Court, or 

our other courts, hold that the rationale of Sniadach--that is, that you 

have to have prior notice and hearing--should be extended beyond wages to 

all other types of property, would it follow then, that that rationale 

would also, to be consistent, have to be applied to all types of possessory 

liens, such as the garage keeper's lien, the innkeeper's lien, or anything 

else where you have a holding or taking of property without a prior notice? 
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R I have not studied that question. I do not know. I only know that 

many cases have come to that conclusion. I just do not know the answer to 

that. But that is a danger. 

C We were considering the scope of what we were going to do. Is it 

your feeling, Professor, that we need to consider this basic, fundamental 

question--whether we should recommend the discontinuance of resident 

attachment--as a preliminary to deciding what we will try to do at the 1971 

session? 

C As a practical matter, is it feasible to do anything in 1971 on 

this? Think about all the interest groups that are going to want to study 

our proposal, and the problem of drafting and integrating all these things 

we are going to try to do. You know unless you give people a real chance 

to look at the recommendation, they will probably be afraid of it, and you 

will not get it considered anyway. 

R However, you do not know what will happen between now and the end 

of the session, and, I think, you should at least have something available 

in case the present law is declared unconstitutional. 

C Well, we would be working on the recommendation, but we would not 

represent that we were putting it in in 1971. I would not like to represent 

that we are going to have a statute in 1971 that is going to take care of 

all of these Sniadach and related problems, and then not be able to come up 

with a statute. We take three months to go through and review and figure 

out what we want to do. Others will want a couple of months to look at it 

before they react. We want the statute in the best form we can get it. We 

would try to get it done, but we would not necessarily be doing it for 1971. 
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If the roof fell in, we would have the best thing we could have at that 

time, but our intent would really be to put a recommendation in in 1972. 

Although, as you say, all the judges are wondering what to do. That is 

the problem--everybody is wondering what to do. They would rather have 

something now, that is not perfect, than they would a year from now, which 

is supposed to be better. Something may happen in this session, too. I 

mean, if we do not have a proposal, somebody else may. 

£ Perhaps there are one or two things that we might want to take care 

of immediately because of Sniadach--provide for notice and hearing, or 

abolish the resident attachment. 

C We have got to make that decision. That is a decision we have to 

make. 

C That is the heart and soul of the whole thing. 

C Or we could wait until the California Supreme Court tells us whether 

the present law satisfies Sniadach. 

R That is right. There are some cases in which the courts have said 

that all resident attachment is bad, but there is some other authority the 

other way. There is a split on that question. 

C However, when the major commercial states do not have resident 

attachment, it is going to be hard to convince the United States Supreme 

Court that California has got to have it. The Court looks at things 

practiCally, too. I do not think it is just a theoretical question--it is 

a practical one. Are they going to be convinced you need to have resident 

attachment? If they were convinced, they would try to work it out in some 

way where it would be practical, but I do not know that you are going to 

convince them you need it. 
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Should the writ of attachment be issued by the clerk as a matter of course, 
or by judicial order 

R There is another question. Should we leave the issuance of the writ 

with the clerk of the court or should we make it judicial? I think you gain 

a lot if orders of attachment, as in New York, are always based on a judicial 

order. 

C That is, if the order is the product of a reasonable hearing. If the 

judge is just going to sign attachment orders like they sign warrants, it is 

not really going to accomplish anything. It is just going to make more work 

for the judge, but he is not really going to have time to hear any argument 

or even read the basic papers. He will just give them a quick glance and 

sign an order. That is not going to accomplish anything. Moreover, I 

would suspect that that is what happens in New York. Even if the judge does 

sign the order, it does not mean that he gives it very serious consideration. 

R That is not my understanding, but I would have to make a more complete 

inquiry as to what the actual practice is--

C It would vary with the area; I mean, it would not be a statewide 

practice. 

R Moreover, they may have changed their practices after Sniadach. 

Nobody knows. 

C My remarks were only addressed to the suggestion that it would, as 

a practical matter, accomplish anything just to take it from the clerk and 

give it to the judge. 

Creditors' views of resident attachment 

C It has been suggested here and with some vigor that the requirement 

of a hearing preliminary to the issuance of the writ would be utterly 
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impractical because it would require far more time and judicial machinery 

than we should demand. Moreover, it might lend itself to harassment. 

That position sounds persuasive to me, but I am a little uncomfortable in 

accepting it just on the basis of somebody saying so. 

~ Well, you think of what it would do to other litigation. This would 

have to be expeditiously done. What would it do to personal injury cases? 

And other cases? This would have to have a priority of some kind--a very 

high priority. 

C You would have to have an adversary hearing. 

C You are just saying you would have to get in line ahead of everything 

except criminal--

C Is there anybody here who would like to comment on this proposal? 

C I have been waiting to hear from representatives of the creditors 00 

the policy issues-here. 

~ Do you have any comments? 

C As a practical matter, requiring prior hearing in a resident attach-

ment case, at least as far as commercial collections go--where, for example, 

you try to get a bank account, this is the only asset this particular 

businessman has, you give notice and that bank account vanishes overnight, he 

switches it to another bank or he takes his assets and puts them somewhere 

else--would eliminate attachments for all potential purposes. In the retail 

field, I think that prior notice and hearing would eliminate attachment 

there, too. So I think that, if you devise a system with a hearing and notice, 

for all intents and purposes you have eliminated the attachment process. 

C Domestic attachment or all attachment? 
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C Domestic attachment. 

C To what extent do you attach land? 

C This is not much utilized at all in retail attachments. I certainly 

find a valid and reasonable distinction between attachment of land, under 

the rationale of Justice Harlan, in his concurring opinion, where he talks 

about the prime abuses, the prime concerns. You do not have deprivel under 

the attachment of land. The only deprival is, of course, the seller is 

unable to convey title. A valid distinction can be made in the attachment 

of land, and attachment of land is utilized, of course, in large collection 

cases, but not in a mass collection practice. 

£ Then, the thrust of your remarks is that Sniadach has for all 

practical purposes eliminated resident attachment? 

£ Yes, if it is applied as broadly as suggested here. But I still 

think that the position of the Court in Sniadach was more limited. That 

Sniadach is limited to wage garnishment cases. 

£ What has been the practical attitude of the industry--because there 

is legal liability involved if it turns out that your attachment is illegal 

because of the lack of constitutionality? Has the industry still gone ahead 

with their attachments under the California law? 

C Yes. Attachment is still allowed in Califcrnia, of course, with the 

exception of wage attachments. They are gone. We have certainly adjusted 

to that, but as to other attachments, they are proceeding along as usual. I 

do not feel that, if they are later declared unconstitutional, this is 

going to expose you to wrongful attachment per se. But they are proceeding. 

C What adjustments did you make when they eliminated the attachment of 

wages? In terms of the economics of the matter--
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£ Well, to be very frank with you, in the retail area, retail 

collections area, the attachment of wages had been going downhill. It 

had been utilized less and less. In the collection business, their goal 

is to get the debtor to come in and talk about his debt and see if they can 

work out some payment schedule. Sometimes service of process does this; 

many times it does not. Attachment usually always did it. Now, of course, 

the attachment of wages is out. So most collectors now are going through 

and getting judgment because, I would say, a large extent of the collection 

litigation goes by default. The debtor, you can only presume, has no 

defense. He owes the bill. He just does not have the money, or he does not 

desire to pay. And he does not take the time to go to court, and it goes by 

default. Then they can use the execution processes which are wide open with 

the exception of the limitation on the wage execution. 

C Will then the abolishment of resident attachment necessitate no 

adjustment whatsoever except perhaps an increase in litigation costs? 

£ No, on other items, attachment is important. I would say attachment 

is fairly important to the retail collection business and of extreme 

importsnce to the commercial collection area. In the latter area, you have 

a much more sophisticated debtor, who does actively conceal his assets. 

The proposal before you shows a lot of thought and st~, but as a 

practical matter, much of this was included or much of the basic idea was 

in A.B. 1602 before the 1970 Legislature. Professor Riesenfeld has, of 

course, expanded it and refined the thoughts behind it, but much of it was 

there. Now, the immediate problem you face is that you must file an 

affidavit setting forth facts that the debtor is going to conceal himself 
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or abscond with his property. Then you could have a writ of attachment 

issued by the judge. Well, this affidavit is under oath; it has to be 

signed under oath, and immediately our people and other people in the 

credit world say, "My God, signing that under oath: We may know it, but 

how do we prove it?" Then later we get stung with a wrongful attachment 

suit even though we knew he was trying to hide, but he comes out and lies 

later that he was here all the time. He was just staying with his aunt. 

C It seems that the prior hearing creates two practical problems. 

One is the one pOinted out by this gentleman--any time you have a prior 

notice and hearing, you have the danger of the debtor immediately disposing 

of the property. The other problem, I suppose, is the increased burden 

imposed upon the judicial process. A suggestion has been made that may 

answer one problem, but not the other. That suggestion is, that the system 

be bifurcated, as it is now in injunction proceedings. That is, that you 

move in and get what amounts to a temporary restraining order or writ of 

attachment on an ex parte basis. Go out and levy the attachment, but then 

be required to have your hearing within a short period of time after that. 

I suppose that would solve the advance notice to the debtors problem. I 

do not know that it would be a complete solution to the burden on the 

court problem. 

C Well, you would probably find a practice developing, as it has in 

TRO's, of getting the attorney for the other side in before the order is 

granted. 

C That is something that would have to be solved by legislation. 
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Is the Sniadach rationale limited to wage attachment? Should wages be 
d1sticguished? 

C What about this question of fairness; maybe this is equal protection 

and maybe not. But if, as you say, wages are gone as a source of attach-

ment, is it fair. to other debtors to say that you can go out and take 

their income-producing property even with a prior notice. In other words, 

suppose a fellow has his own store, or his own shop, or is managing his 

own apartment house. He does not get wages as such, but he has property 
through which he generates his income. A bank account or stock may be 

his whole source of income. I guess the reason for getting rid 

of the attachment of wages is some feeling that you should not fool around 

with the product of a man's work in this manner until you can get a judg-

ment. But it seems to me that that argument can be applied just as well 

to a host of other people that are not working for salaries or ordinary 

wages. If it is fair to make an exception for wages, why is it not just 

as fair as a matter of equity--forgetting the constitutional principle--to 

leave them out in the other? Are we drawing some false lines if we do this? 

Or does anybody feel that that is unfair? 

C Mr. Chairman, I would be happy to comment on that. I think that the 

speaker's comments are very well taken. And this was one of the arguments 

made to the United States Supreme Court in the Sniadach case. But Mr. Justice 

Douglas said, "Yes, but wages are a very special type of property. And 

anyone who wants can trace the tragic results that happen when wages are 

attached and are levied upon, taking food from hungry children, et cetera." 

Then, in order to sink the hook of federal involvement, he added that this 

produces bankruptcy. A rash of bankruptcy is produced throughout the 

country which is adverse to the public good. Because it produces that 
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result, wage garnishment is bad for the public interest, so wages may be 

distinguished. As the professor said, there are eight different items of 

distinguishment, and I do not know whether we want to agree with Mr. Justice 

Douglas or not, but that is not too important. The point is, he, as the 

justice of the Supreme Court who wrote the opinion--and the three or four 

who voted with him or really seven when you count the concurring opinion--

has stated the present law. 

C Yes, but he was just getting enough votes to have a majority--

C Well, you do not know, that is what you do not know. 

C Maybe Justice Harlan was standing by himself. He wrote the 

concurring opinion. 

C You do not know, so you cannot say for sure how the decision is 

restricted. That is the problem you have. We have had that with other 

cases, in other areas of law the Commission is studying. 

C But to go on with my line of reasoning, you may say--well, alright, 

we will accept the reasoning of Mr. Justice Douglas and in this one area, it 

may be for the best interests of our country and our community, et cetera. 

But it seems, to some of us anyway, that, at that point, we have to stop. 

And those things that you say about wages and salaries do not apply to 

airplanes and motorboats, land, shares in stock, and things of this nature. 

The latter are just more in the commercial world. 

£ Yes, that might be, but you may still have guys that are living off 

that just as much as wages. 

C I agree, it is conceivable and pOSSible, but I suppose that you get 

into the question of percentages. 
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C Part of your problem, too, is the exemption problem, which I take it 

eventually we will be into. 

C John, you listed in the memorandum two deciSions that you felt we 

should make. 

C When I did that, I did not know what I know now. J.\y feeling now is 

that it is not feasible or desirable to represent that we are going to put 

a bill in in 1971. Maybe we will, but I am not sure that we will. I think 

we need to give it the highest priority. We need to really keep pouring it 

on because we need to have a bill eventually. I think one problem you have 

under the present uncertainty is that the credit people want to wait until 

they get wiped out, if that is what is going to happen. They would rather 

wait until there is a case that says you have to have a prior hearing 

before you may take the assets of an operating business, or something like 

that. I do not know if the United States Supreme Court will come out and 

say there is no resident attachment absent a showing of a fraudulent debtor, 

or something else. Whatever their attitude, I think we might as well work 

on a recommendation and try to develop it. But I do not know about putting 

a bill in. 

C You could still put a bill in on wage earnings. 

C What would you do on wage earnings? 

R I think that should wait for Professor Warren's presentation. 

C We are not getting that report today. We have another consultant, 

Professor Warren, and he is writing a report on that which we are going to 

take up next month. We are trying to cover the attachment area in enough 

depth so that we have adequate background on it and so we may find out 
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basically what Professor Riesenfeld thinks are some of the areas that need 

attention and whether they sound like they are profitable and promising 

enough to tell him to go ahead and try to draft something. Then we will 

have the rest of the report at the November meeting from Professor Warren. 

At the December meeting, we will look at what we have and we will try to 

decide: (l) what, if anything, do we do for the 1971 session; (2) what is 

our general approach going to be. I think, in deciding what prejudgment 

protection one gets, depends on what post judgment protection one gets, too. 

£ The Legislature thought they took care of wage attachments in 

A.B. 2240, I know that. 

£ Yes, well do you want to comment on that? 

Professor Warren I am struggling with exactly the same problem you 

people are discussing. I wrote a series of recommendations last summer. I 

started out along the lines of focusing on a few things that absolutely have 

to be done. I wrote that series before A.B. 2240 came out, and the more I 

worked on the problem, the less willing I was to say that there are just a 

few Band-Aid amendments that should be made now. Then A.B. 2240 came out, 

which in substance has what you might call a Band-Aid for all you need 

right now. So I have a new series of proposals that I will make to you in 

November. Altogether, they come to long-range proposals. Some of these 

proposals you might be interested in for 1971. But mw guess is, listening 

to your diSCUSSion here tonight, particularly the discussion just pursued, 

that you might well say, ''Well, maybe a little bit for 1971, but in general 

a long-term statute and a long-term look at it." 
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C Let me come back and ask a question. I take it that the creditor's 

position is, as John DeMoully suggested, that you are going to stick with 

the position that Sniadach only applied to wages and does not apply to 

resident attachment and other forms of property until you are told to the 

contrary, and you are not going to be willing to legislate in any manner. 

Why? What is the justification for the position? Will it cost you more 

money to go the post judgment route? 

C No, it will not cost US any more money but it will cost the debtors 

more money in the form of tightened credit, and it will ultimately cost the 

purchasers of commodities more money in the future. 

C Can you demonstrate this? 

C I can tell you what our people tell us. They say that, particularly 

in the large commercial transactions, their ability to attach a large piece 

of property, their ability to put a keeper in charge of a large store or 

establishment, their ability in the case of mercantile and wholesale houses 

to attach a bank account, inevitably aids their collection of debts and the 

payment on their judgment. This collection of their debt minimizes their 

debt loss which, in turn, keeps down their costs of goods. Otherwise, the 

debt collection process is added to their cost and thereby increases prices. 

£ Do these people, in making those statements to you, offer any 

empirical evidence of this by reference either to states which have, as 

Professor Riesenfeld indicated, no resident attachment or by other evidence? 

In other words, is this an assertion made to you on behalf of the industry 

--unsupported by any other--

C You do have leverage though--

-58-



Minutes 
October 22 and 23, 1970 

C It is a pretty general assertion. We get it all the time, in all 

areas of the industry. 

~ Do they think, though, or do they know it? That is the question. 

I spent more than a few hours of discussion with the general counsel of 

the Bank of America about that. I cannot prove that I am right, but he 

cannot prove to my satisfaction that he is right. The industry does not 

have the facts to compare the two situations because credit depends on 

many things which are independent of whether you have resident or nonresi-

dent garnishment or attachment. 

£ Another point, and this is especially relevant in commercial col-

lection. We will assume that the debt is legitimate. I would say that, 

in many, many cases when an attachment takes place, the debtor, in a hurry, 

if he wants to continue his business, makes arrangements to pay off the 

debt, or make installment ~nt6, or make some type of arrangement to 

take care of his obligation. If you knock out the attachment process, you 

then require the creditor to go to court, incur court costs, which are added 

onto the debt, and in most large commercial cases, you have some underlying 

agreement or contract that provides for attorney's fees which are added on. 

I think these are legitimate costs that are added on, which the debtors 

today are having to withstand, even in the small collection cases, and they 

would not and are not sustained when the attachment process is allowed to 

exist. 

R Well, you assume that, when a person does not pay, there is no 

doubt about the debt, and there are no other reasons, and--

C In your position, you can ask, well, is this a valid assumption or 

not? We can produce evidence; I do not have it here tonight, that this is 
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pretty much a valid assumption. There are a large majority of problem people 

we have to f!P after. They do not refuse to pay because they have a legitilmte 

defense--I think that that would be the exception, not the rule--but because, 

for one reason or another, they either cannot pay it now, or do not think 

they can pay it now, or do not want to pay it now, or want to use that money 

to make money in their business or elsewhere. Now, this is a pretty well 

substantiated fact. 

Liability for abuse of process as a limitation on wrongful attaclunent 

.£ M3.y I add one thing to that too. Particularly is this true in the 

commercial field, the mercantile field. As you all know, the state of the 

law in wrongful attachments today is such that,if you lose your case, almost 

for sure it is a case of wrongful attachment. You are just that exposed. 

So the creditors do not authorize the use of attachment, unless they are 

extra sure of the bona. fides of the obligation. It seems to me that the 

reason to knock out resident attachment on property other than the wages, 

comes from the idea--tlWell, we should not tie up or deprive a guy of the use 

of his property until he has a chance to have the claim adjudicated." That 

might be a good argument, but if it is adjudicated, and he wins, he certainly 

has a remedy of wrongful attachment. I come back and say that the credit 

grantors today are pretty sophisticated regarding possible exposure to wrong-

ful attachments suits, and, believe me, they sure do not want to get into 

that situation. 

~ I do not know whether you had an opportunity to see this letter that 

we received from Leon J. Alexander, a practicing lawyer, who has written a 
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number of articles on this subject. He takes the following approach, which 

he would apply to other pretrial writs besides attachment and garnishment. 

He says: 

No pre-trial writ could be employed without posting a substantial 
bond. This would apply not only, as is now the case, to attachments 
but would apply equally to [other] areas •••• 

(2) I do not believe that additional hearings would be the solu­
tion. Rather, the bend requirements should be scheduled in advance and 
based on the allegations of the Complaint. Then, as is now the case 
with attachments, any aggrieved party could go the Court for special 
relief. However, a standard practice should first be established. 

(3) I believe personal sureties should be eliminated and all 
sureties should be admitted corporate sureties for every bond. 

(4) I would eliminate all limits on recovery under the bond, up 
to total relief of damage to the aggrieved party. Specifically, I 
would include punitive damages, recovery for mental distress, pain 
and suffering, and other comparable tort features in bond recovery. 

(5) I would dispense with a separate suit for recovery under the 
bond and would, instead, have the bond recovery treated in the initial 
trial of the action. 

(6) I would further include any tort claims--such as malicious 
attachment, etc.--in the original lawsuit, as a compulsory counterclaim. 

(7) I would attempt to reduce the areas in which pretrial writs 
could be employed . . • 

The letter goes on, but that is his general approach to these cases. If 

you have a case now for wrongful attachment, apparently he feels you do not 

get full recovery. 

!! In addition, as a result of Judge Tobriner's ruling in the ~ 

Lightning [7] case, there has been an enlargement of the abuse of process 

cases. That is, I think, Tobriner has already opened the gate very substan-

tially, so that you will have a notice and hearing anyway in these cases, 

in a much more pronounced form on the abuse of process issue. You really 

try the issue at that point as a counterclaim. What issue the judges will 

try first and what else, you do lOot know. But again, I think, in terms 
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of the long-range economy of the state, that employing judicial officers 

here is not sound. In fact, if you read the vast number of cases in this 

area--and the mere tact that special reporters like the CCH reporter exists 

indicates something--you will see that the courts will be tied up more and 

more in these cases. There is no question about it. Unless something is 

done about it, the state will just drown in litigation on attachments. I 

think that is unavoidable. Obviously it is much better to limit attachment 

to a legitimate area. 

Summary of considerations concerning resident attachment 

.£ Is it too late to ask a question? Could I ask this of the consultants? 

Bas any thought been given to substitute devises for certain types of assets, 

such as land, shares of stock, maybe savings accounts, and so.'; forth, in 

the nature of a lien rather than attachment? Distinguishing between types 

of assets on the basis of immediate use and enjoyment and so forth? 

~ Well, I pointed out earlier, that the COmmission should consider 

whether the service of the writ of attachment, which is now by seizure, 

whether that cannot be alleviated. And what you suggest in part, I suggested 

in tenns of temporary measures, comparable to the restraining order, which 

would have a lien effect. Maybe these measures could be spelled out in the 

statute if the Commission thinks it is necessary. But this is a secondary 

question. All this would only be necessary, if you think that you are really 

facing dangerous losses in the commercial area, if resident attachment is 

eliminated. I wOnder: Whether the creditors really want to be constantly 

having to seek judicial opinion on the constitutional issue; Whether another 

statute would be more in their own interest--a statute which expands, more 
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Or less, the area that we call fraudulent debtor attachment within the con-

stitutional limits; Whether the creditors would not be better off to be rid 

of all those abuse of process cases and all the other questions. I personally 

really feel that you minimize the use of judicial personnel if you have a 

statute wbich limits resident attachment and expands fraudulent debtor attacb-

ment. But this is just a basis for discussion. This is all I intend. I 

wanted to give you my thinking, but this is nothing final or conclusive. 

I am not one hundred percent convinced, but I felt that this was a good way 

to start to identify the major issues. After all, if you look at resident 

attachment, the Legislature has constantly expanded it. It used to be very 

narrow. You have all kinds of queer quirks and limitations, which you say 

you can live with, but still the statute does not really mean 'What it says 

and so forth. 
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Method of approach to work on this project; legislative authority; comprehensive 
recommendation should qoth resolve fundamental substantive issues and provide 
greater clarity and technical accuracy 

E I would appreciate it, Mr. Chairman, if the Commission would make a 

decision on one point concerning my further direction. I, personally, would 

like to direct myself, whenever the next report is due, to certain technical 

questions in the statute--the relationship, for instance, between paragraphs 

(4), (5), and (6) of Code of Civil Procedure Section 542. These questions do 

not affect the industries as much as does restricting attachment, but rather 

concern technical difficulties which have grown up in the law of execution and 

attachment. I think that it is very important that, at some time, you look at 

the whole process. I wonder whether it would be advisable in the Commission's 

judgment to start working on that aspect with some dispatch, while other 

things are going on, or whether you want to go step by step and not start 

anything more--

.£ Well, let us open that for discussion. My own reaction is to the 

affirmative. One of the problems in this particular area of the code is that 

it is strung out in page-long sections where you cannot find anything you 

want. I think there is a good deal of recodification to be done in connection 

with cleaning it up. I think we ought to come in, not in 1971 perhaps, but 

certainly before the project is finished, with a workable section of the Code 

of Civil Procedure dealing with attachment, ~rnishment, and writs of execu-

tion. 

R And supplementary proceedings. 

C Yes, the things included in the study. Bow do the others feel on 

this? 
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~ Well, I would be inclined to go along with that idea. Certainly, not 

only are there problems in the code but it is awfUlly hard to find any answers. 

C They are very poorly written statutes. 

C It is a combination of fundamental substantive questions, as well as 

a drafting job to accomplish what should be done. 

C I feel the same way about it. I feel that it is difficult to find 

anything in that section. It looks to me like it has been added on and added 

on, patched over, and certainly needs to be reworked. 

C Now our charter from the Legislature on this one is pretty broad. 

C Yes, it covers attachment, garnishment, exemptions from execution, 

and related matters. We could do anything really • 

.£ Our experience has been that, when we get into something like this, 

if we touch one thing, we really have to take care of something else, and then, 

soon the only feasible thing, as long as we have a broad enough mandate, seems 

to be to go at it with the idea that we are going to come up with a complete, 

comprehensive scheme. 

B It might be wise to identify a catalog of questions that might be 

looked at. For example, what is the effect of the Uniform Commercial Code 

upon this whole procedure? Nobody knows how you reach garnished stock; I 

have been in thousands of discussions on that and nobody knows. What happened 

to nonposseasary security interests? Section 689b was left untouched when 

the Commercial Code was drafted. There is the whole question of current income 
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as an object o~ creditors' satisfaction. Then, Section 691 of the Code of 

Civil Procedure provides: 

691. The officer to whom the writ is directed, must execute the 
writ against the property of the judgment debtor, by levyil3g on a suffi­
cient amount of property, if there be sufficient; collecting or selling 
the things in action, and selling the other property ••• 

When do you sell things in action and when do you collect them? There is no 

answer. Anywhere. Judge Lillie says you sell; other judges say you can only 

collect. The code says "collecting or selling" but never gives you any 

criteria when one of these is proper. Is it fair? Should you be able to 

sell future income at a very reduced, discounted price? Or should the creditor 

wait and collect it as it falls due, or what should be done? There are in-

numerable questions which do not affect the life and death of an industry but 

which should be clarified because there is a great deal of concern and people 

domt; know what to do. This is just lawyer's law but it should be straightened 

out • 

.£ You refel'1'ed to a Meacham case last night. Is that a california case? 

! Yes, Meacham v. Meacbam~ deci.cled lV Judge Lillie. The citation is 

262 Cal. App.2d 248, 68 Cal. Rptr. 746 (1968). Then there cam. the Husted 

case in 7 Cal. App.3d [ ? ], and then there is one in the Superior Court. 

These are the three recent cases and they make quite elear that, bow 70U reach 

future rentals, future income from a business, or other future income, is 

uncertain. What you do in the case ata nonnegotiable promissory note is 

equally unclear. This whole area is in total eo~s1on. 

C Does Seetion 691 apply only to execution? Is it possible to have a -
ssle ot an intangible under an attachment? 
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R Section 691 relates only to execution. 

c So you could not have a situation where someone attaches property and 

then that property is sold under the attachment? 

! Yes, but that would be a rare case. That would only be in the case 

of a perishable chattel • 

.£ What you are saying, Professor Riesenteld, is that you found out that 

it is really better to look at the whole process, that you cannot just patch 

it up. We originall;y thought that maybe we would do a patch-up Job. Put in 

a few patches here and there that would take care of things and then some 

day do a complete study. But you are finding that it is all interrelated, 

and that to get a good statute, you really should look at everyth1ng. M;y 

feeling is that there is a better chance of getting something enacted if it 

is a comprehensive scheme. 

R Unless there is an emergency; unless the courts declare the new 

statute invalid. There is a good chance that that will happen. 

E Yes, but we are going to be working on this as fast as we can. If 

the courts do do this, we will give the Legislature what we have even though 

it is not perfected. 

R I have not had a chance to discuss this with Professor Warren. 

Professor Warren. I would certainly think that it would be appropriate 

to go through and clarify a number of things in these sections. I have done 

the same thing Professor Riesenfeld has done; r have been trying to teach this 

to students over the years, and they say the same thing the Chairman said. 

Basically, that they cannot understand these sections. Then you have the 

-67-



Minutes 
October 22 and 23, 1970 

problem that Pro~essor Riese~eld raises. Once you understand the section, 

that is, understand what the sections are trying to say, you still have some 

problem making sense o~ them. 

E For example, you have a ,rrit o~ execution and you garnish a third 

person or you levy a writ o~ execution on a third person. He denies the debt. 

Why should you have to examine him under Section 719? Why can't you immediately 

proceed under Section 7201 Eut the Supreme Court says that the statute says 

we must do so. I think it is a total "aste o~ time if the third person denies 

the debt. 

There are just innumerable technical matters where the law just does not 

make any sense. I do not think anybody will be materially affected one way 

or the other. The industry could live perfectly well with the code. This 

is not so much of a hot potato, but there are large areas of unnecessary 

formalities, lack o~ clarity, and enormous confusion. There are areas where 

the Supreme Court has not spoken, but where the Courts of Appeal are in 

co~lict. I think all this should be treated together. I have worked with 

it now for 30 years, and I have a list that long of purely technical matters 

which I would like to straighten out. I~ it is possible under this program, 

11' we have time, we should try to look at these problems. 

C I think that the reaction is that we would like to do that. But 

what kind of schedule are we facing? What is the magnitude of the research 

job involved? Are we talking about one year, two years? What do you con-

template? When will we be getting your reports? 

R You would have progress reports, and then the whole thing in a year. 
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C You will be giving us reports from time to time? 

R With Professor Warren. I want to have time to collaborate with 

Professor Warren. 

£ M9.y I make a suggestion as to a possible approach, now that we seem 

to be comitted to the project. We probably should keep going as much as our 

time will permit, so that if we do have an emergency, we will be able to come 

in with a bill. Is there any reason "hy the Commission cannot also be work-

ing--the way we do on many of our measures--with drafts, revisions, and 

statutes while you, at the same time, are doing your study? We can do this 

with the idea that you will make a report or reports, but we will also be 

working along. Perhaps you could outline preliminarily, without completing 

your study, the areas or the particular points, or some of them at least, 

that you think need to be revised. We can then work with the staff, who wUl 

perhaps be coming in with draft revisions of particular code sections. We 

can debate, consider the points that you suggest, and the process will con-

tinue on. Is that a feasible approach? 

.£ M9.ybe I could elaborate on that. Generally, on a major project, we 

will get a background study on only a portion of the entire project. We start 

working on that portion, trying to draft the statutes that will work the' 

problems out. It may take six months of picking at the language before we 

get it. I think if we can identify particular areas here, where the Commission 

can really start getting down and working, drafting, and picking at the 

statute, and getting comments on that part rather than waiting until we get 

a whole big report a year or more from now, that we will make the best progress. 
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Is it possible for us to take some areas, like the two sections you gave us 

today, and work on those? While, at the same time, you would be giving us 

more material on other things. 

E From my point of view that would be extremely desirable. 

C I wonder about the breadth and scope of this thing. I do not know 

enough about it to see even the smallest part of all of the ramifications, 

but we are only allowed to study what the Legislature tells us. Does this 

pose some problems? 

Same of the suggestions here--for example, doing a~ffiy with resident 

attachment and garnishment--are really taking quite a cut at things. This 

opens up a whole new avenue of ancillary matters. If you cannot attach before 

and you cannot get hold of anything to satisfy your claims out of property 

attached prior to judgment, what remedies do you provide after judgment? 

The present remedies are, in my view, quite inadequate and antiquated as I 

have said before. What do you do with related matters such as the examination 

of the debtor after judgment? For example, you cannot now even go outside of 

the county to examine a judgment debtor. Then, before judgment, what happens 

to discovery? If you cut off the right to find and attach property, should 

we allow the right to discover the existence of assets before judgment? In 

California now, you cannot do that, except in limited situations of insurance. 

I just wonder how far we can or should go. 

C I think that, if the issue is necessarily related, our legislative 

directive was intended to be a very broad one and would cover it. 

C Well, what about replevin? I think in certain instances that it 

can act almost like attachment. 
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C ,Tell again, I think tha"!; if it is related to the subject, you can 

study it. Now, like everything else, if you try to solve all the possibly 

related problems, you are going to be here 20 years from now still working 

on it. You may have to draw the line someplace, but I am not worried about 

the legislative authority. 

R Also referring to other states, there are ones which I would like to 

look at some more. You know Massachusetts had a very interesting procedure 

called a procedure "to reach and apply." Maybe some ideas can be gained from 

it that would be useful here. I feel that models of other states are at least 

helpful to f.ocus your ideas on. 

I am aware, and I totally agree, that attachment is one thing and 

discovery a different thing. There is a lot of antiquated material in the 

statute, and I would agree ,;1th you that there should be other avenues avail-

able and the creditor should at least know where the assets are. 

C One difficulty with trying to solve the problems of the Sniadach case 

is that, if that case is given a broad interpretation, you necessarily get 

into other areas because you have to substitute some alternative remedies. 

C That is why I asked yesterday if there were any other things that New 

York, OhiO, Pennsylvania, and England do to compensate for the lack of resident 

attachnent. 

R I do not think that those three states do have anything, although 

M3ssachusetts might. New York, OhiO, and Pennsylvania take the attitude 

that you can do very little before the judgment is rendered, except where 

there are enough facts known to the creditor so that he can show fraud. I 

have the three statutes here in the appendix. 
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Original purpose for attachment; present use of attachment 

I would like to make two other points here. Section 537 provides: 

537. The plaintiff, at the time of issuing the summons, or at any 
time afterward, may have the property of the defendant attached, as 
security for the satisfaction of any judgment that may be recovered • • 

Now, as you have heard from the representatives of the creditors, creditors 

also use attachment to induce the debtor to refinance or otherwise satisfy 

the claim. But this is not at all what the statute says or what attachment 

'TaS meant to be for. Despite the fact that courts sometimes hold that 

creditors who use attachment for reasons other than security, may be liable 

for abuse of process; despite the danger that such a claim will be asserted 

in counterclaim, creditors still feel attachment is very helpfUl because it 

makes the debtor refinance, and soon. But that is not what this statute says 

attachment is for. 

The other point is this. Technology has changed. At the time these 

statutes were drafted, movables were more valuable than today with mass 

production. There is a general complaint that you cannot collect on chattels. 

Nobody can. Except for new inventory, nobody buys second-hand goods. So 

the use of this process as a means of actually collecting out of the assets 

and of having the debt paid has become more and more minimal. This is a 

worldwide problem. I have investigated the collection process in many 

countries, not only this country. Even in Switzerland they complain--"Who 

wants second-hand goods?" They are only of value to the debtor himself. To 

nobody else. Their only value is that, if you take them away from the 

debtor, he may think twice about whether he wants to live without them. 

But, if he says--"I can live without them"--the creditor can do practically 

nothing with them. He cannot really collect out of them. In Switzerland, 

-72-



Minutes 
October 22 and 23, 1970 

they do not have sheriffs, they have collection officers. These people know 

more about the collection process than anybody else; they see what is paid. 

For this reason, Switzerland is one country where you can really find out 

what happens to second-hand goods. And you find that they really serve the 

creditor no useful purpose, except as inducements to the debtor to pay. 

Thus, when the statute was drafted, the ideas were totally different. 

Attachment was for security for collection. Today, nobody can really contest 

that the main value of attachment, in most cases, is, what I call, the 

strategic value. Attachment is not really a collection process at all any-

more, except perhaps where land is attached, because of the total impossibility 

that you really can collect anything out of second-hand goods, except mercan-

tile inventory. I do not think that \Te should lose sight of these considers-

tions. 

C Mr. Chairman, I would like to make a few comments here. I certainly 

agree that the attachment process does bring a debtor around to recognizing 

his obligation and trying to make some type of disposition of it. However, 

I think Professor Riesenfeld confuses two different types of credit transactions 

when he talks about second-hand goods. Very rarely does the attachment process 

go after second-hand goods or something that is of questionable retail or 

market value. Second-hand goods are taken in the situation where you have a 

chattel mort~ge or security interest over furniture, such as these loan 

companies have. This is a completely different situation from the attachment 

process. They do not have attachment, of course, but what they have is a 

security interest. Tbey do not want the furniture, but they use repossession 

as a vise over the debtor's head to collect what is due and owing on the 

furniture. In the attachment process, I believe, furniture is what he 
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referred to because this is the most common second-hand goods--

R Cars actuaUy. 

s: Well, alright, cars then. They do have more value than furniture 

on the market. But, in either case, you have quite liberal exemption pro-

visions in the code. Really just about. all his furniture can be exempt· if 

he goes through the process of seeking this exemption. I suggest to the 

Commission that. you are getting off the track when you suggest that going 

after second-hand, questionably marketable goods, is a devise actually used 

in mass. I do not believe it is. 

R As I say, I would like to study what assets attachment is currently 

used to reach. The only way to study it is to look at the attachment returns 

to see what is attached, and so forth. Wages are now out. Formerly, of course, 

the best thing was l'lllgeS, now it is bank accounts. Of course, these may be 

wages in a different fom. What happens when wages are paid into bsnk accounts? 

Our statute leaves that question completely open and there will be a lot of 

litigation on that. But, no matter what you say, what I would like to see, 

by looking at actual attachment returns, is what was attached apart from wages, 

and what became of it. HOw much satisfaction, if any, did the creditor get 

of it? Or was attachment just for strategic purposes? This is one question 

which really agitates me not only as a matter of curiosity, but also as one of 

intrinsic policy. And the fact is that the few studies which have been made 

seem to imply that tha value of attachment .as a means of sstisfaction in the 

majority of cases is questionable. But. I do not want to make any foregone 

conclusion. I want the Commission to give me a chance to study and look at 

the records. The only way to know is by taking representative samples, if it 

is poSSible, of the sheriff's returns and see what actually.happened. 
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Priority of issues 

C I think it is clear from the discussion that we are interested in 

getting into both the basic substantive issues and also the housekeeping 

issues. I think that, if we follow the procedure that was suggested a little 

earlier--with the Commission working at the same time that you and Professor 

Warren are working on your part of it, avoiding, as much as we can, duplica-

tion of effort, or going down blind alleys--we can probably keep this project 

moving and be prepared in the event of an emergency and also, hopefully, have 

something comprehensive by 1972, or perhaps 1973. 

C One thing though, I think that, in planning the parts to do, we have 

to give priority to the problems that are the most acute in the light of the 

constitutional issues. Then, after we have enough background to start work 

on these problems, Professor Riesenfeld can start work on the housekeeping 

matters, and so on. 

C I think that, if we follow the approach we have followed on the past 

projects, lie will save time and also have a pretty workable statute. Now, 

part of that process at this stage is a definition of issues. When I say 

definition of issues, I mean framing the questions that are presented by the 

• study. We want to proceed in some logical fashion for the rest of the day. 

Are there other areas that you have not been over ye~Professor Riesenf'eld, 

that you would like to cover this morning so that we can start to indicate 

the questions to be decided1 You had indicated that perhaps it would be of 

help to you to have some reaction from the Commission on these things. Is 

now an appropriate time to start that, or is there fUrther--
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R No, I would be gratefUl for any guidance the Commission can give me 

on what they think about the issues I raised so far. Perhaps I should state 

what, in my own mind, is the order of priority of my recommendations. 

Issuance of writ of attachment: clerk, cOmmissioner, referee, or judge? 

R I think that really the most important of my recommendations is that 

the order of attachment should no longer be issued as a matter of course by 

the clerk. Rather, a writ of attachment should be issued only after a judi-

cial order or by an order of a judicial officer to that effect. That is the 

most important of my recommendations. I also thought that we could have 

something like a supplementary proceeding--

.9. Professor, do you want to require a judicial order in the quasi in 

rem jurisdiction situation? 

R Yes, any time there is a writ of attachment. 

C Could I ask a question? As I understant it, all that is going to be 

presented for the issuance of the writ is an affidavit setting forth the 

criteria that allows its issuance under the statute. Is that correct? 

R No. 

C It is not going to be an 'Orabhearing,' is "it? 

R Well, it is like a preliminary injunction • 

.9. Usually that is an affidavit. In the federal courts there can be 

oral testimony if you want, but in state proceedings usually that is by 

affidavit at least initially • 

.!! hit the judge must be satisfied with the aft'idavi t. In the end, 

there must be some shOWing in the affidavit, or otherwise-­
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C Well, at least in the initial instance, the moving party is going 

to come in with an affidavit that ticks off the requisite number of things 

that the statute requires. And if that is the way it is going to be done, 

I think that it is going to be a more or less perfunctory procedure, whether 

the clerk does it, or a commissioner does it, or a judge does it. I cannot 

see them really doing more than just checking the list to see if there is 

some basis and if all the statutory requirements are met. 

~ Well, this again shows that everything is interrelated. If you have 

a notice and hearing before, of course, it would be different from the 

situation where there is no prior notice and hearing. It is so hard to 

separate these matters. But even in those cases where the notice and 

hearing is afterwards, the debtor should at least have the assurance that 

someone--not just a clerk of the court--will look at this. Also, once you 

have a judicial officer involved, issuance of a writ is no longer as a matter 

of right, but as a matter of his discretion. He may be satisfied with the 

affidavit, he may say __ nCan you show me more?" There is more scrutiny of 

the affidavit and you do not have SO many 556 proceedings, where the debtor 

says after the attachment that it was irregularly or improperly issued. So, 

• 
it is subject to debate, but I think that it is much better, even if some-

times it will be perfunctory, if the matter is in the hands of a judge, 

justice, or referee, and he makes the order to the clerk to issue the writ. 

C I think, I fear, that we will get into the same situation that we 

have in probate proceedings. You will get a cOmmissioner, and they vary in 

quality. Many commissioners in probate take a very serious look to see 

whether they have complied with the form. Some of them go into the SUbstance. 
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Some just sign anything that a particular lawyer that the commissioner may 

have respect for brings in without looking at anything. I have some question 

whether we really would be accomplishing a great deal by substituting a 

commissioner for a clerk. 

C If you have a subjective element of intent in there though, I agree, 

you are not going to be able to get a clerk to make that decision on an 

affidavit. 

C I realize that. I am talking practicality. I have had experience 

in a few other matters, which have not involved attachment, where the courts 

have been perfectly satisfied to permit ex parte orders by judges, who they 

sOmehO\l think will give more consideration to something, rather than an 

order issued as a matter of form, and then have a serious hearing afterwards. 

I disagree with this. But our Supreme Court has ruled that that was 

perfectly satisfactory. Whereas actually the party got less of a hearing 

because he had a perfunctory order and it was facing him right at the beginning. 

~ For that reason, I say it could be a referee, because the judges are 

very busy. Probably the danger of perfunctoriness is alleviated if you do 

it like that. There is precedent that it would be constitutional to have a 

referee appointed for application for--

C Suppose you have a case where there is a notice and a hearing and 

nobody shows up? Why should we take the time of a judicial officer or any-

body else--if what was suggested yesterday by representatives of the creditors 

proves to be right, that is, ninety-nine times out of a hundred the debt is 

owed and the debtor is not going to make an appearance? What do we do in 

that situation? Do we have a big, full-scale hearing--
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R I provide opportunity to be heard. 

C Yes, but he does not show up; then what do we do? Make the judge 

go through the application notwithstanding the debtor has not shown up? 

~ After all, the judge has the affidavit, and he may be satisfied with 

that. The statute says--and I tried to make clear that it should not be 

overly stringent so as to hamstring the whole procedure--Section 538: 

538. (3) The judge, justice or referee may not issue an order of 
attachment unless he is satisfied that plaintiff has shown 

a) that the court from which the writ of attachment is sought has 
jurisdiction in the action either apart from attachment or on the basis 
of the attachment; 

b) that one or more of the grounds of attachment provided in Sec­
tion 537 exist; 

c) that there is prima facie proof to the effect 

(1) that plaintiff has a valid cause of action; 

(2) that defendant is indebted to plaintiff. 

and so forth. I do not want to bind the court's discretion. If the judge 

is satisfied that there is sufficient evidence, he has a perfect right to 

issue the order. If the defendant does not show up, nonnally the judge should 

be satisfied with the affidavit, because the debtor "ould have sho>Tn up if 

he had a good objection. But I think there are so many unknowns, that I feel 

you should have judicial control at that initial pOint. 

C What does your provision (c)(3) mean to you? That is, the judge has 

to be satisfied "that the motion for attachment, and the cause of action, are 

not prosecuted to hinder, delay, or defraud any creditor of defendant." What 

does that mean? 
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B Well, this is in the statute now. This i6 in the statute because 

once some creditor took all in order to exclude all other creditors. He 

was in cahoots with the debtor. This is a possible danger. 

C You mean, he attached more than was legitimately due to him, in 

order to stop somebody else from getting it, or--

R There is an enormous amount of case law on it. Usually, there will 

be no indication of fraud between creditor and debtor, but those sections are 

in the statutes in order to prevent such collusion. Since it is in the statute, 

I felt I should not cut it out. 

C But you want any attacbment creditor to make a showing--

B Well, the affidavit would be the showing unless there is some evidence 

of collusion. 

C Right now, is it not just a conclusory statement in the affidavit for 

attacbmentl 
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The preliminary, ex parte order under proposed Section 538(6) 

C I have a question concerning your proposed subdivision (6) of Section 

538. Subdivision (6) provides: 

After the motion for attachment and prior to the hearing and 
determination thereon, the Judge, Justice or referee may issue an 
order enjoining the defendant from transferring or otherwise dis­
posing of his property, or granting any other relief appropriate 
to protect the creditor against frustration of the entarlGlBQt of 
his claim. 

You do not specifically say that this order may be granted prior to notice 

to the debtor. This gets us to the basic question that was raised earlier 

that, if you give the debtor an opportunity to do anything with his assets, 

he will do it and the creditor will be holding an empty bag. You will not 

only be taking up Judicial time, and time of the creditor, but you will be 

doing it all to no avail • 

.2 I think "What "1s intended is that you have to bave a notice and 

hearing before you can get a writ of attachment. But in those cases where 

you have to do something immediately or assets are going to be gone, the 

judge can make a temporary, ex parte order. In the latter case, you can 

have a sheriff seize the assets or do something so that the debtor cannot 

dissipate them. But this would be an extraordinary remedy available only on 

a case by case baSis, under the facts of each case. You would have to 

justify doing this. 

R Sniadach in effect may mean--as construed by Justice Harlan and 

the lower courts--that resident attachment of all parsonal property without 

prior notice and hearing is unconstitutional. For example, the Supreme 

Court of Wisconsin in larson v. Fetherstone held that the Sniadach rule 
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also applies to the garnishment of personal property other than wages, es-

pecially bank deposits--if so, then you have a situation where, if you want 

resident attachment, there is a requirement of prior notice and hearing and 

such a procedure will take time. ~t I think, even if you have that enlarged 

Sniadach rationale, that "it will be constitutional to permit the creditor to 

seek at least some temporary restraining order. Thus, even if you heve a 

notice and hearing, something can be done to help the creditor • 

.£ Dlt subsection (6) should be clarified. It should be made clear tbllt 

the order could be ex parte • 

.£ If you go that far, I think we have got the cart before the horse. 

If the only major area of attaciment is going to be fraudulent debtor attach-

_nt, before the creditor can get the attachment, he has got to file an 

affidavit that says, in effect, that the debtor is a bad~. 'lbat says, he 

is going to disappear, or he is going to take his assets and hide them, or 

he is going to flee the Jurisdiction. If the creditor has to lay all that 

out in the original affidavit to get his hearing on attachment in the first 

place, why provide in subsection (6) that a judge can order prior attachment 

without notice if the creditor makes a proper showing? All the creditor is 

going to do 1B refer back to his original a:f'fidavit where he says--"The 

debtor is gOing to leave, that is why I am bringing this motion in the first 

place; please help me in advance. Do not tell the debtor that I am after 

hiIII, because the very thing I am afraid of will happen, and the debtor will 

be gone." Why don't you simply allow attachment in the first place and give 

the other side, the debtor, the right to come in and knock it out? 
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.£ As a practical matter, what you are saying is--if we are only goiDg 

to permit attachment against residents on the fraudulent debtor grounds, then 

subsection (6) will be the operative section in every case • 

.£ Yes, the creditor cannot have attachment unless he proves or there 

is an inference that the debtor is going to take the property and leave. If 

the creditor has to show that much to bring his motion, why shouldn't he be 

able to grab the assets in the first place? 

.!! Because, I am afraid, sir, that the Supreme Court ult1mate13 will 

knock out all attachments which are done by the clerk of the court • 

.£ No, he is talking about your proposed subsection (6) • 

.£ Do you think Judges are going to routine13 issue ex parte orders 

permitting the seizure of property? 

C What I am saying is that, if you only permit freuduleIIt debtor's 

attachment, then, in every case where attachment is sought, the creditor will 

need the protection of this type of ex parte order. Therefore, why not pemit 

the issuance by the judge of the order or writ on the creditor's originsl 

affidavit, and let the debtor come in and contest it if he wants to? 

.£ Well, the judge might be willing to make an order but not as broad 

a one as you ask for. The judge might say, "Well; I am willing to do some-

thing, but I am not going to put a keeper in the debtor's business in the 

meanwhile." I am not so sure that routinely you are going to get the kind 

of relief that you can get now. 
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£ Well, if it is a bank account, you are probably going to end up with 

an injunction on the bank and on the debtor which is going to restrain closing 

up the bank account. 

C There is no difference between that and an attachment. 

R Yes, but the judge may say--"The debtor shall be permitted to withdraw 

$50 per month or so. II You cannot do this under an attachment; it is all or 

nothing. My procedure is !IDlch more flexible. There are degrees of relief 

which can only be determined by the judge. 

C How is the Judge going to know enough to make an order like that if 

it is ex parte? 

£ What we are saying is that, following the normal TRO,. prel1m:Lnary in­

JlUlction rou.te--where you have the hearing within 10 days--creditors are' going to 

at least try to come within your subsection (6). Where it is a bank account, 

they are going to enjoin the removal of the account which is all they need. 

But that is the same as an atta cbment for 10 days. Ir, effect, they are going 

to atta ch the bank account for 10 days. Then, a t the end of 10 days, the 

judge will have a hearing as to whether this is going to be the order for the 

fUture, or whether there are going to be some modifications, or whether he 

is going to discharge the temporary restraining order. 

B But there is one pOint, sir, if I may make it. In attachment you 

freeze the whole account; if you have an order, it can be partial--

£ But the judge is faced with an ex parte application by the creditor. 

The creditor, even with the best intentions, it is not, going to present: the case 

for the debtor. The creditor is not going to say the debtor needs $10 or 
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$l~or whatever, a week that he is supposed to get. That, as a practical 

matter, will not come until your hearing on what is the equivalent of a 

preliminary injunction. The problem arises because of the requirements or 

grounds set for obtaining the attachment. The average creditor's lawyer is 

going to say, "Well, I am going under subsection (6) in every case, tI 

because it will be a very rare case under fraudulent attachment where the 

creditor is going to want anything but an order under subsection (6) or a 

TRO out of the judge. 

13 Yes, but an attachment, in my mind, is really more drastic. Under 

attachment, the evaluation of what can be reached is the responsibility of 

the creditor. He decides how much he wants to attach and so forth, subject, 

of course, to the limitation of the statute. I think there should be some 

intermediate solution which pennits the jul.ge to sall" "I will not issue the 

attachment because that is too drastic. But you have made enough of a shOWing 

that I will at least give you some security, until we have a notice and 

hearing." 

.£ I have another problem aiong this line. You can get a temporary 

restraining order without a bond, but it would seem to me that, in this 

debtor-creditor situation, you would want to always require a bond. That is, 

you would inevitably, invariably want a bond before you pennit attachment. 

E That is right, but the bond has to accompany the motion for attachment. 

That would be covered in Section 539. 

Abuse of attachment procedures 

C To what extent do we have any evidence that there is an abuse of the 

attachment procedure apart from the wage earner attachment under the existing 

practice? 
-85-

.-



Minutes 
October 22 and 23, 1970 

~ Well, there are at least alleged abuses in those two articles which 

I cited to you. But I would like to fonn rrry own opinion, and I have not 

had the time to do that yet. In order to make a factual study, you have to 

have some kind of frame of reference first. So I have tried first to prepare 

a frame of reference of what I want to look at. There are complaints of 

abuses, but I do not know how serious they are. 

C How would you go about finding out about abuses in modern-day Ollitornia? 

We are not really equipped to make this sort of investigation. Although we 

have two members of the Commission who have authority to hold legislative 

hearings, we have never done this. However, we do solicit views,· and_people 

from the respective industries who are interested in a project have informed 

US of their views. Many of these reforms strike me as necessary only if there 

have been abuses. 

R There are complaints about abuses. They are not proven. In rrry 

report, I have not said there are any abuses because I will not say anything 

until I am convinced myself. Abuses have been alleged in innumerable hearings, 

in innumerable articles, but these allegations have been contested. 

C I do not think that it would be difficult to document the fact that 

there have been abuses in the attachment of wages. I think anybody who has 

had experience in representing employers knows what goes on but apparently 

that now has stopped. Hhether we have similar situations in other areas, I 

do not know. 

B Well, there are cases--there is a muniCipal court case which I cite--

where abuses have been alleged and even found by the judge. But how widespread 
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that is, I do not know. Of course, up to now, wages 'Were the most easily 

reachable asset; now that wages are out, we do not know what will happen with 

respect to other assets. If you close one door, whether everyone will go to 

the other, I do not know. This is also true of repossessions. Everything 

is interrelated. A creditor will, of course, try to get his claim paid, and 

this is his good right. In which way he will pursue his recovery depends on 

what is open to him. There have been complaints about the practices of 

collection agencies, in general, not just with respect to wage ~rnishments. 

There may be other abuses. I do not know whether these are true or not. 

I think: (1) It is better to have a statute which prevents abuses; (2) I 

would like and need more time to see what I can find out myself, after 

studying certain records to see what they disclose. We will-hear from the 

other side, I am sure. We will get letters from the OEO, from the Rural 

Le~l Assistance League, and those other or~nizations. 

Should judge or clerk issue orders? 

C As an alternative to this recommendation, I assume tha+ it would be 

possible to leave the law as it is at the present time, with the clerk acting, 

but add a procedure either for the debtor, if he wants to, to come in and 

have a hearing where he can obtain relief prior to the actual filing of judg-

ment or for the creditor to show before a judge that he has established his 

case. 

~ Except if, as mentioned, there is--soundly or not soundly--a pre-

disposition by the judge to think that everything is fine. 

g No, it hurts the creditor, actually, to have the clerk issue the 

initial. writ. This is because of the way these ex parte orders are handled 
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subsequently Qy the judges. It is hard to set them aside. Here, as a 

practical matter, will be the situation. The poor debtor, the one who we 

are really concerned. about, is not going to have a lawyer who is ready to go 

out and defend him ilIllediately. (I might add also that it does not help him 

to say that he can post a bond to release the attachment. Take a business-

man, whose bank account is about to be attached or has been attached. He 

cannot operate without funds, but to release a bank account, your banks 

require bonds, and the bonding companies require collateral in the amount 

of the account. so it is circular. I have had the situation where a business-

man had his bank account attached, if he wanted to use the money he had to 

put up the same amount of money, and the insurance company would then issue 

a bond to release the bank account. So he has to leave it, and he is put out 

of business.) However, to return to the debtor whose assets have been attachei. 

Now he has to get a lewYer that he does not have regularly and go out to this 

hearing. He goes out 10 days later, after the ex parte order. The judge has 

had all these affidavits. The debtor's lawyer may be very competent, or he may 

not be. But if the order is issued by the clerky the judge is less inclined 

to regard that as having too much continued validity. The debtor is not 

fighting against something already issued by a judge. It is the psychological 

effect of having the judge issue the ex parte order that makes it BO much 

harder to defend against. A real subsequent hearing may make for more relief 

to the debtor than would an ex parte judicial order followed by another 

proceeding. Of course, a lot of debtors will go by the boards because they 

cannot afford a lawYer because they are on the verge of bankruptcy anyway. 

Their bank account is now attached and most businessmen, when their bank 

account is attached, are just out of business. 
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~ But if Sniadach, in effect, requires a prior notice and hearing in 

resident attachments, regardless of whether you restrict it to fraudulent 

debtors attachment, then, in order to cOlDply with Sniadach, you have to bave 

at lea~t a prior review by the judge • 

.9. That is why I am inclined to agree with you that resident attachment 

should be out. I am talking nOl< about fraudulent debtor's attachment where 

the creditor comes in with an affidavit which cOlDplies with everything you 

require. He, undoubtedly, is going to try to get an ex parte hearing before 

whomever you designate. Then the restraining order is issued. The business-

men cannot use his funds for 10 days. That may not put him over the hump into 

bankruptcy but it probably will. But meybe, if he gets a lawyer who comes in 

there 10 days later, if he is able to set it aside, he may be able to get back 

some of his customers, and he may continue in business. I realize he has a 

remedy for wrongful attachment and 'ultimately he may have a suit for abuse 

of process. But, you should give him every opportunity to be able to set 

it aside. If the judge issues the ex parte order, then you limit, you 

restrict this opportunity as a practical metter. 

] I am still inclined to think that you save time if you heve to go to 

the judge for those restraining orders. Since, in 90% of those cases, there 

will be an application for such a restraining order, it is better if the judge 

hears both the application for the ex parte order and for the writ of attach-

ment than if the creditor goes first to the clerk and then to the judge . 

.9. Well, I again visualize something like it is in probate. People wo 

do a lot of probate work know the commissioner very well and are in to see 

him every day. Now these representatives of the creditors are very competent 
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lawyers and are going to naturally be getting these writs very regularly out 

of the commissioner or out of the judge. If they do it on a regular basis, 

they are going to show that they have everything done right, and, as far as 

I know, everything will be correct so far as their client sees it. They 

are gOing to get these writs because they are going to make the right showing. 

They are going to know what this particular commissioner has in mind, what he 

is looking for--just like a good probate lawyer knows just what the commis-

sioner wants. And the creditors are going to get their writs more times than 

they are going to be denied. Unfortunately, there may be one in 10 cases 

where their client has misled them into getting an attachment where there is 

a good defense. But that one in 10 businessman is going to be behind the 

8-balL The other nine, it would lll9.ke no difference any way how you do it. 

~ Except the creditors at least would have to tell the judge what 

measures should be taken. The proce,dure would not be done mechanically. I 

am trOUbled by the fact that now what follows once you have a writ .of 

attachment is very rigid--

£ I do not disagree with you. It should not be as rigid. I am just 

suggesting that this may not be as good a remedy in practice as it looks 

in theory to protect the innocent debtor. I visualize a businessman who 

is, in effect, enjoined from using a bank account--necessary for him to do 

business. He would have to get a very competent lawyer--an expert in attach-

ment. The average businesslll9.n, if he has a lawyer, does not have an expert 

in creditor's rights, whereas'the creditor will because of the nature of his 

business. This attachment may push the debtor right into bankruptcy. just 

because he i6 not able to get around that first ex parte order. I am not 
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suggesting that anything wrong is done in going. out to the commissioner in getting 

these things. It is just perfectly natural that the people, who are out there 

before that commissioner every day, are going to know how to get the order. 

£ Well, what is the alternative? The suggestion was--why don't we keep 

what we have? The answer is that that is probably unconstitutional. 

£ AS I say, I am inclined to agree that you can knock out the resident 

attachment--where the courts' are going to say you have got to have as a matter 

of right a prior hearing in every case. But I am not SO sure that, in the 

fraudulent debtor attachment case--if you have the proper affidavit and the 

proper forms. and the proper protection which you can give to the debtor by 

requiring evidence of fraud or something like that--that you need the prior 

hearing. My point is that. I do not think the debtor is served so well by 

the prior hearing, as he would be by a subsequent hearing for which his 

attorney can prepare his case. 

£ On the other hand, it protects the creditor in a way if the judge 

issues that order--

C ~ctly. 

C And he should be protected. 

C Why should he, if he puts a man out of business? 

C \.fuat would be the test afterwards on whether you properly got attachment? 

C Well, it is not in the interest of the state to have a lot of bank-

ruptcies and a lot of good claims against creditors. I just wonder if it 
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would not be more protection to a legitimate debtor to have notice that his 

bank account has been stopped for 10 days and that,at the end of 10 days, 

he will get a full hearing and the issues will be decided then for the first 

time by a judge. ~~ether that is not more protection than this other procedure • 

.£ Well, under this other procedure, the creditor goes in and says--"I 

need relief and protection." The judge says--"Alright, I will give you 

relief to this extent." What is the practice on temporary injunctions now? 

Are they issued as a matter of course or are the carefully looked at? 

.£ Temporary restraining orders are one thing. &1t these requests for 

attachment are going to be a volume business, like probate • 

.£ When you are tyiilg up a debtor's bank account, it seems to me a 

judge should take a look at that. 

B My purpose really is to get something flexible. To have a procedure 

where someone can say--"Alright, you cannot withdraw more than that for. the next 

10 days." And this decision will depend on whether it is a large buSiness, 

whether there are employees who need their wages, whether it is a small 

cusiness, and so on. I want something that is flexible. 

C I do too. Our purpose, I think, is the same. I am just concerned 

with the practicality of the procedure suggested. I have seen from experience 

in other related fields, where theoretically you get a lot of protection 

from certain requirements and procedure~ but the practicalities become some-

thing different. 
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Affidavits to obtain order 

C I think that I have a fundamental misinterpretation of what is pro-

posed here if ~That you are saying is right. Are you saying that all the 

creditor has to do in these affidavits, with respect to fraud, is to show 

that the debtor is going to remove the property from the state, or that he 

has concealed it, or is about to conceal it, or that he has transferred or 

is about to transfer the property? I do not think that is what Professor 

Riesenfeld has said. 

C Sure he does. This is the way the statute is going to be interpreted. 

And if it is not interpreted this way, it is not going to give any protection 

to the creditor. 

C I do not think it is going to be that easy to make an affidavit. If 

it is, what is this language foro-that there must be an intent to hinder, 

delay, or defraud his creditors? 

C I do not think it is very difficult. Anybody with any experience 

in dealing with these things is going to be able to make an affidavit that 

the debtor will binder and delay the creditor if he is not stopped. If the debtor 

does not really think that it is a legitimate debt, if he disputes it, the 

fact is. that he will- remove his bank account, and he will attempt to hinder and 

delay his creditors. He has got to, that is how he is going to stay in business .. 

As soon as he knows he is going to be attached, he is going to take that bank 

account, put it in cash, put it in a safe place. I think that is obvious. 

C Well, we are going to have to work on the language. 
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C The classic case is the businessman, the debtor, who, as soon as he 

knows he is in danger, is going to take his money out of his bank account. 

He is a perfectly honest man. But, in his mind, he does not think it is a 

legitimate debt. The jury and the judge and everybody else may ultimately 

disagree with him, but he still is going to think it is an illegitimate 

debt. He is going to do everything he can to hinder the creditor. It is 

perfectly proper for him to take his money and keep it from his creditors. 

But you can make an affidavit to that effect. It would be a routine af-

fidavit. It would be printed and all we would have to do is put in the 

cames and the pages. Or have an MST machine that will run these off regular-

ly and they will be legitimate and they will be honest affidavits. There 

will be no perjury. 

£ Professor Riesenfeld, is that your opinion that the creditor could 

make an adequate showing under this section with such an affidavit1 

R The creditor must have some evidence why the debtor can be expected 

to do that. 

£ It would not simply be enough to say that the debtor in the natural 

operation of his business will probably pay somebody else, or move his bank 

account, or--

~ No, because the statute says that it must be under circumstances which 

permit the inference of his intent to hinder, delay, or defraud his creditor. 

The creditor must, if he is an honest creditor, have at least some good 

reason to believe why the debtor will withdraw the whole thing instead of 

going on--
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C Yes, that was what I understood. 

C Well, I think you will find that the average businessman who is in 

a shaky financial condition, who thinks he has got a good defense to this 

thing, if he thinks he is going to have his bank account tied up for any 

length of time, is going to remove the money from the bank. He would be a 

darned fool not to do it. And it would be perfectly legitiGate. 

C HOw are you going to prove that he has got the intent? The debtor 

is not going to go around and make it public knowledge. My problem is that 

you presume you can make an affidavit on the basis of general human nature, 

that this debtor is going to try to hide his property. I think this statute 

is going to require some actual intent. 

C You can show he is in shaky financial condition, that he absolutely 

needs this account to stay in buSiness, and from human nature, I think any 

judge would draw the right conclusion. 

C Why? Many times debtors just go down and file bankruptcy. 

C Are we not in a position of debating another specific recommendation 

of the consultant in order to reach some sort of decision on the initial 

basic issue of the right to resident attachment? 

Q Yes, but these issues are all interrelated, and the problem I have 

with the question whether a judicial officer or someone else should approve 

the issuance of the writ is the problem that I have with this element of 

intent. If the subjective element of intent is in here, then, of course, you 

are going to have to have a judicial officer pass on it. 
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C You will also need to have a judicial officer when you have a request 

for a temporary restraining order. 

C I would certainly say that these are real issues, and we need to 

address ourselves to them. But, speaking only for myself, I would not be 

prepared to decide them until I heard from the people on both sides who 

are actually in this field, and until we were given some basis for believing 

that there is a problem of abuse, serious enough to require action of this 

somewhat drastic nature, and that no other alternative would meet the problem. 

C Has there been any evidence of the volume we are talking about? How 

many attachments? 

C We have not yet had any statistics, or anything of that nature. 

C Do we know what kind of load we would be dumping on the courts or 

how many extra referees we would have to hire? 

C I think there would probably be a net reduction, because the proposal 

is to knock out all resident attachments except where you can show fraud. 

C That is right, unless you can bring everything back in under fraud. 

C Of course, if Sniadach requires prior notice and hearing, then, if 

we keep resident attachment, we are going to flood the courts with these 

cases. 

C It seems to me we should know, however, the volume we are talk1Ilg 

about in weighing whether you keep certain segments of it. 
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Requirement that attachment not be sought to hinder other creditors 

Q Let me pose this question based on some experience that I have had. 

When a debtor is in difficulty, he will payoff the fellow who Fresses the 

hardest or has the greatest opportunity to injure him. He will not pay any-

thing to others. He is being perfectly honest in a sense, yet he is not being 

honest or fair with all of his creditors. Is that going to be a factor in 

the right to attachment? For example, he is trying to build a building that 

he probably bid a little too low on. You can demonstrate that, although he 

is obligated under his union contract to pay a dollar an hour into a pension 

fund for the benefit of his employees, he has been using that money to pay 

his supplier. In the eyes of some people that is a fraud. But, is this what 

we are talking about? 

If he is thrown into bankruptcy, where you have priorities and all that, 

that is one thing. But I am talking about the man who is skirting bankruptcy 

but he has not reached there. ])J you try to say, "Well, this debt is a more 

preferred debt than some other debt and therefor"--Maybe it is not appropriate 

to this particular issue, but I am afraid that we are going to have to get 

into problems of this nature. 

B May I say one word on this. My Section 538(3)(c)(3) requires that 

the attaching creditor not hinder other creditors. That is in the present 

statute. I personally left it only because it is in the present statute. 

There may be some fringe situations where it will apply, but I do not think 

that it is very important. If the Commission feels they want to strike that 

out, I will not shed a tear. 
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C I certainly would like to strike 'it out. Anytime a person attaches, 

he is trying to hinder the other creditors in the sense that he wants to get 

paid whether they get paid or not. 

Is prior judicial review constitutionally required for fraudulent debtor 
attachment? 

E Professor Riesenfeld, there is something that is troubling me. We 

talked about the constitutionality of notice and prior hearing for resident 

attachment generallY. Your feeling is that probably the courts will require 

that. ProbablY, although you cannot say for sure. Now, what about fraudulent 

debtor attachment? What do you think the courts will say is constitutionallY 

required there? Do you think,if the clerk issued the writ as a matter of 

course, it would be held unconstitutional? Is that the motivating force for 

saying that the judge should review even the preliminary order? 

~ Well, rrry thoughts are reallY a little bit more complicated than that. 

I do not think anybody knows what type or what quantum of hearing is required. 

I think different judicial minds will respond differently. I think in purely 

resident attachment, without any elements of fraud, the courts will require 

a rather full-dress hearing. I cannot prove it. That is my appraisal. If 

this is so, you ~Till have a duplication of hearings. The prior, summary 

hearing and the plenary hearing will be almost indistinguishable. To have 

plain resident attachment, you would have to prove there is an honest debt. 

I think that Sniadach requires it. If so, then the two hearings will be alike. 

The attachment will become a writ of execution, for actuallY the issue to be 

heard is the merit of the unlerlying case. Thus, rrry main fear is that there 

will be two almost coextensive hearings. 
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When it comes to fraudulent debtor attachment, then I think the mere 

summary hearing will satisfy the courts and the creditor can have attachment 

possibly with a less formal hearing. Moreover, my recommendation, under Sec-

tion 538(6), gives them something in between. 

£ You think that having this motion heard by the judge or referee is 

probably constitutionally required? You would feel great concern if we had 

the clerk issuing even the preliminary writ? 

R That is right. 

C Even if we had a hearing later'1 

B Yes. I mean the "prior" has been underlined and underscored by the 

judges so often. I think you ,Till just have to have a prior hearing in all 

cases except where the state is involved or the debtor is a nonresident. 

£ Yes, but why? Why, in these two situations, do you say that you can 

get a writ without a hearing? You give two situations. One is where there 

is a nonresident defendant and there is no other basis for jurisdiction, and 

the other is where the state is the moving party. What are the criteria for 

saying that,one can get away without prior hearing in those two situations, 

but you must have a prior hearing where you allege fraud or where it is for 

support and maintenance? 

!! Well, the Supreme Court has, in many cases, singled out the state 

for special treatment because it needs taxes for revenue or whatever--
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.£ But anybody who is familiar with the way the state collection agencies 

work could make a pretty good case that they can be just as brutal and 

vigorous, or more vigorous, than private collection agencies. 

C Why they will take it right out of your account. 

C Why should they be able to do it? 

R They should not. I just thought that it would not be possible to 

get that through politically and I did not want to tie up this recommendation 

with that additional burden. As for the nonresident, how do lOu get the 

hearing for the nonresident defendant if there is no other jurisdiction 

except by the attachment? 

.£ Well, alright, that is a practical necessity. But why then, is it such 

a great step to say that, in a case where you make a prima facie showing of 

fraud, you cannot also get attachment before a hearing? 

C Or some lesser, adequate relief before a hearing? 

R For the reason, as I say, that attachment is so drastic and so 

rigid, the courts, in my own opinion, will not permit it. 

C Even where there is a shm<ing of the possibility of fraud? 

R Even that. Because, after all, it is only on an affidivit. It is 

not really a showing of fraud. It is just an allegation under oath. 
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Application of Sniadach to bank accountsnwould ex parte order of Judge 
satisfy Sniadach1 

C As I understand Sniadach, it does not apply to in rem actions, nor does 

it apply to anything except wages. The court in Florida held that it applied 

to nothing but wages. Our SUpreme Court here and our district court held 

that it does not apply to anything but wages. Why do you think, in view of 

those decisions,that an attachment on anything other than wages would be held 

unconstitutional1 

R llecause there are other cases where the courts have reached the 

opposite result. 

C There is only one that I know of. 

R Oh, no! There are many more. I can only say that Sniadach has been 

applied beyond the collection of wages. I think; if our state courts wtil not 

do it, the federal courts will. That is I11Y appraisal of the whole question. 

I may be wrong on it. 

C How would the federal courts get involved? 

R B,y saying that the practice in the state is unconstitutional. They 

would enjoin the sherif1's, as they have in a few other states, from levying 

attachments. Then if we have two conflicting circuits, it might come up 

before the Supreme Court with due dispatch, I do not know. 

£ Is there a feasible remedy in the following situation1 You want to 

attach an account,but the notice of motion will warn the debtor and he will 

take the money out. Could you put a lien on the account and then, when you 

have your hearing, one of the issues would be whether the debtor is required 

to put the money back in if the court finds that" the levy was proper? Is 

that practical1 
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!! The hearing may be too late. The argument would be that you had the 

debtor on the wall. Justice Douglas seems to think that that is not practical. 

Who am I to argue with Mr. Justice Douglas? 

Besides, the federal government, just a few days ago, said it would 

start having 3 million paychecks deposited directly in its employees' bank 

accounts. So bank accounts will, from now on, be flooded with wages. It is 

just unrealistic to think that bank accounts do not consist of wages. And 

there will be more and more of this done. The bank account is precisely one 

of the reasons why I want to make the procedure flexible. The federal 

Consumer Protection Act says wages "paid or unpaid." Sniadach dealt 

only with unpaid wages. What happens to the paid wages? Well, more and more, 

wages will be paid wages. 

I am terribly afraid that, unless something similar to what I propose 

is done, the whole procedure will be held unconstitutional and then there 

will be a vacuum. You may, if you wish, wait until that .. situation happans. 

D.J.t here, in my recommendation, you have something which, in my mind, will 

stand the constitutional test because the rigidity of attacbment is alleviated. 

I hope the procedure will not become a routine matter but that it will 

provide protection to both debtors and creditors. 

C I do not see how we can get around your constitutional argument by 

giving a judge the power to issue exparte what would be equivalent to a 

temporary restraining order. The debtor does not have notice and has no 

opportunity to be heard until afterwards. 

!! Well, I think that is a matter of assessment of the judicial mind. But 

I think judges have just been more inclined to permit ex parte disposition 
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by a judge than by a clerk. At least then you have the scrutiny of a 

judicial officer. 

C There is good authority for that position. I have had the situation 

where we were trying to get a ruling that there be prior notice. But the 

Supreme Court said, in effect--UNO, the ex parte judicial order is similar 

to a warrant." They seem to think that, if a judge does it, it somehow adds 

majesty to the action. 
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C This is analogous to a search warrant which requires the approval 

of a judge, not a clerk. You make your showing to a judge. The judge then 

issues the search warrant. The property is seized under s search warrant 

--or the individual, if it is a warrant of arrest--and the individual then 

has the opportunity to challenge the seizure of the property in a hearing 

in court, under Section 1538.5 of the Penal Code, which sets out the proce-

dure. If the property is illegally seized, it is returned to him. It 

seems to me that there is a good analogy to what we are talking about here, 

and what has already been set out as being constitutional in the criminal 

practice of the state. 

£ I agree with you. 

Professor Warren Mr. Chairman, may I follow up this statement by 

saying there are two cases. There is the Laprease case, where a three-judge 

federal court in New York said just exactly what you have said, and a 

Superior Court case in Los Angeles to the same effect. It was a replevin 

case in New York, and a claim and delivery case in California. What the 

New York court said was--a writ of replevin is, in effect, a search order, 

and it must be issued under the constitutional restrictions. If it is 

issued by a clerk who allows a party to go into the home of the person 

having possession of the property, it is in violation of the Fourth Amend-

ment of the Constitution. And the Superior Court in Los Angeles said the 

same thing about a claim and delivery. They used exactly the argument that 

you raised. It seems to me that this means, in cases like that, that you 

cannot have a writ issued by a clerk. 
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C That does not mean that it could not be issued without a prior 

hearing? 

Professor Warren That is correct . 

.£ That is the point that I have tried to make in the fraudulent debtor 

area. I cannot believe that, if you make a showing to a judicial officer, 

the property is in danger of being lost, or sequestered, or whatever, you 

have to give the other side prior notice and a hearing before you can go 

out and attach it. 

C Professor Riesenfeld does not contemplate prior notice for fraudulent 

debtor attachment; doesn't his scheme contemplate that you go in and get your 

restraining order and then, 10 days later, you get your writ of attachment? 

If, at that time, the debtor does not app~ar, the writ would issue as a matter 

of course, I suppose, at least if the judge found that a proper showing was 

made. But you do not give any prior notice of the restraining order. You 

serve the restraining order, and the notice of the hearing at the same time, 

and from that pOint,on, the debtor has all his assets tied up. 

£ What you are saying is how it would work; not what the statute of 

Professor Riesenfeld proposes. The proposal is that subsection (6) of 

Section 538 be used only in exceptional cases. 

C No, I would think that subsection (6) is going to apply whenever 

the debtor is going to dissipate his assets; you would have to do that • 

.£ Don't we have another analogy in the domestic relations field? 

There, we have ex parte orders that restrain the husband from disposing of 

the community property. My understanding is that those are obtained ex 

parte with the wife's attorney going in and getting a judge to sign on the 

basis of a petition for dissolution. 
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Well, we have, I think, brought out some of the considerations that the 

Commission has in mind. There have been some suggestions, and analogies, 

and suggested areas of further study. Professor Riesenfeld, do you need 

more on this particular issue? I do not know that there is much more that 

we can give you at this pOint. 

R I understand. I would like to study the actual current practice. 

I:f' this helps me, I will come back and report what I found. If I find 

nothing, I will have to be candid about it and say--"I wasted slot of 

time and effort." But, at least, I would like to try to convince It\Yself. 

9. Well, I guess all that we can say in summary is that some Commission 

members are hesitant, and other are not so hesitant, about the idea of a 

judicial officer hearing this matter initially, and it is certainly something 

we want to consider. What is the next recommendation that we might discuss? 

Should wages of nonresidents be protected? 

R The first question was the role of the judicial officer in this 

whole proceeding. I frankly have to admit that It\Y recommendation is 

modeled after the New York procedure. 

The next question is whether the wages of nonresidents should be 

protected from attachment in the same way as wages of residents. The 

present law provides that, regardless whether the debtor is a resident or 

a nonreSident, his wages are not reachable by attachment. 

9. As a practical matter, there is not anything we can do about that. 

Application of fraudulent debtor's attachment to personal injury actions 

~ The next thing I would like to talk about is the limitation of 

attachment according to the type of cause of action alleged. The statute 
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has been expanded and expanded, and, frankly, makes no sense. Present 

subsections (2) and (3) of Section 537 provide that a plaintiff may have 

attachment: 

(2) In an action upon a contract, express or implied, against 
a defendant not residing in this state, or who has departed from 
the state, or who cannot after due diligence be found within the 
state, or who conceals himself to avoid service of summons. 

(3) In an action against a defendant, not residing in this 
state, or who has departed from the state, or who cannot after 
due diligence be found within the state, or who conceals himself 
to avoid service of summons, to recover a sum of money as 
damages, arising from an injury to or death of a person, or 
damage to property in this state, in consequence of negligence, 
fraud, or other wrongful act. 

Please note that this is fraudulent debtors· and nonresident attachment. Is 

there any good reason, therefore, why we do not include all causes of action? 

All claims for money? 

C ~ immediate reaction is that, I think, it would be a horrible thing 

to have attachment in a personal injury action. Certainly domestic attach-

ment. 

R But I am talking about fraudulent debtor's attachment, and you 

already have it. The statute says already--

C I suppose if it is in California law-- And I suppose if there is 

insurance, the problem really does not exist because no one is attached 

for it. But I can see a very great distinetion between a contract action 

for the direct payment of money and an action for personal injuries. 

R We are not talking about domestic attachment but nonresident attach-

ment and fraudulent debtor's attachment. Now the one thing which is excluded 
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in the present statute is damage to property not located in the state. 

Nobody knows what that means. In the course of time, this limitation has 

become meaningless. 

£ What you are saying is that you should not have to look at the 

cause of action. If it is a claim for money, that is sufficient. Right? 

R That is right. 

C Before we go on, can we stop and talk a little bit about the applica-

tion of this attachment statute to the personal injury field? As I under-

stand your recommendation, the attachment provisions would apply to all 

causes of action. That is, if the case falls within proposed Section 537(2)(b) 

and the four criterion for fraudulent debtor's attachment are present, 

attachment is permitted. If the statute does apply to personal injury 

actions, including domestic personal injury actions, if you can get attach-

ment in personal injury actions, the Section 537(2)(b) has got to be 

interpreted to require the debtor to do something bad. You should have to 

show that the debtor is going to do something that is fundamentally unfair 

and wrong before the plaintiff can attach his assets. Otherwise, you can 

get attachments in a personal injury action on the perfunctory type of 

affidavit that was referred to earlier • 

.9. What you are suggesting, as I understand it, is that you ought to 

have a greater showing in a personal injury action before you can get an 

attachment or even a temporary restraining order. Just because there was 

an automobile accident, and the defendant did not have insurance, you 

cannot tie up his bank account. Otherwise, by saying--
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R But the plaintiff, in a personal injury action, would not have that 

right unless the defendant either was a nonresident, or had departed from 

the state, or cannot be found in the state, or conceals himself to avoid 

service, or is about to transfer property. 

C The last one is the broad one. Suppose the defendant is going to 

move his bank account to his wife. 

C We are not really saying quite the same thing. I think Noble thinks 

maybe there should be two standards. One for contracts and another for 

personal injuries. I interpret Section 537(2)(b), perhaps wrongly, to 

prohibit attachment unless the plaintiff can make a prima facie showing of 

intended bad action on the part of the debtor--something beyond his normal 

desire to hinder his creditor. 

C I just think that it would be human nature for most people to hinder 

their creditors. I agree with you that that attachment should not be allowed 

merely because somebody is involved in an automobile accident. However, I 

do think that, taken literally, the proposed statute would apply in personal 

injury actions. The statute says, if the defendant is about to do any of 

these things--depart, conceal, transfer--for the purpose of hindering or 

defrauding his creditors, attachment is available. "To hinder his creditors" 

is not difficult to show. Every time a debtor moves his bank accounts, he 

hinders his creditors. It is very difficult for many creditors to find out 

the location of bank accounts. Some have a great facility in this, but 

others have great difficulty. So, the plaintiff can easily say that the 

defendant has made a practice of moving his bank account regularly whenever 

he has had any problem. Therefore, if the defendant has been involved in a 
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personal injury action, as a means of harassment, the plaintiff can make a 

proper allegation and attach the defendant's bank account, hurt his business 

--do anything he wants. I suggest that, in a personal injury action, where 

recovery is very much more problematical than it is in an average contract 

action, there should be a higher standard or burden of proof on the plain-

tiff to make an attachment. 

C Is the plaintiff in a personal injury action a "creditor?" 

C He is under this statute. 

C If you are under the fraudulent debtor statute, you are a creditor 

entitled to attachment in a personal injury action or any other kind of 

action, even though you have not proven your cause of action. 

C I think that that would be a valid distinction; a plaintiff is not 

really a creditor in a personal injury action. 

C But the fraudulent debtor statute says you are for this purpose. 

Today, the requirements are more stringent because you have a broad resident 

attachment statute. But, as the professor points out in his study, if you 

are going to take away resident attachment, you have got to broaden your 

so-called fraudulent attachment. Well, if you do that, you create some 

problems with personal injury cases. I suggest that the solution would be 

to put a higher standard--a greater burden--on the plaintiff in a personal 

injury case. I think that 1s not too hard to solve • 

.£ I>\v approach would be a little different. I think that we should 

shape this up so that there is a strict standard to apply to everything. 

C Then it is too narrow in the contract situation. 
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C But, if you broaden it out, as you suggest, then you have still got 

resident attachment. 

C You have it where you need it. That is all, you do not have it 

where you do not need it. 

£ I certainly agree with you that attachment in the tort case should 

be limited, but I do think that you have got to be realistic, and the 

courts are not going to allow debtors to move their bank accounts when 

there is a legitimate claim for--

C How long has the present Section 537(3) been in the law? How does 

it operate? Suppose I sue for $500,000 and I know that the· 

defendant has got insurance up to a hundred thousand dollars--can I attach 

for the difference between the hundred thousand and five hundred thousand 

in II\Y prayer? 

~ Well, paragraph (3) came in Qy little spurts. First, it was only 

a contract, express or implied. Then it was damage to property. Then came 

personal injury, short of death. Then, finally, death. That is the history 

of that section. 

C But you have now very stringent requirements. The plaintiff has to 

show that the defendant is not residing in the state, has departed from the 

state, or has concealed himself. Under the proposal that we are talking 

about, you would not have such stringent requirements to get a so-called 

fraudulent debtor I s attachment. You merely have to show that he is about 

to transfer his property. 

C I am just trying to evaluate this. I think that it is a pretty 

drastic thing to permit attachment in a personal injury case. I do not 

think attachment really has much place in a personal injury action. 

-111-



Minutes 
October 22 and 23, 1970 

C Resident personal injury. 

C No~ any personal injury action. Just because a guy lives in 

Nevada and--

C Of course, now you can get jurisdiction under the "long_arm" statute. 

But, for a long time, that was not true, and this was very important. Before 

you had the "long_arm" statute, attachment was a legitimate means for the 

injured par~ to get jurisdiction in California if it was not an automobile 

case. If it was an automobile case, there was another means. But in the 

normal tort action, where the defendant went out of the state, or where he 

did not reside here, this was a perfectly normal and legitimate means of 

getting jurisdiction to the extent of his property in California. It 1s 

very similar to the admiralty principle where you grab the ship, seize it 

before they go off to New Zealand or wherever they are going to be going. 

Then, you try the case in California instead of having to go to New Zealand 

to try it. 

C You cannot, under the existing law, attach in a resident personal 

injury case, can you? 

C That is not exactly true. I think, if you can show in a personal 

injury action that the defendant is about to take the property away or 

sequester it and so forth, you can get some relief--injunction, restraining 

order, or whatever. It is similar to what we were talking about here under 

the proposed Section 538(6). The plaintiff can come in and stop the 

defendant even before be gets a judgment. 

C That is for residents and nonresidents? 
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C Yes. Do you agree with that, Professor? That, in California now 

in a personal injury action against a resident tortfeasor, where there is 

an attempt to fraudulently delay the creditor, the plaintiff can show 

what the defendant is doing, he is sequestering his property, about to 

move, or--

R The courts are very reluctant. You cannot--

C Nobody uses those sections, but they are there. 

R That is right. With my proposed statute, I felt that, in general, 

I have, what I thought were very high standards upon fraudulent debtor's 

attachment and that it would be harmless and, in fact, helpful to extend 

attachment to tort actions, but I might have been too liberal. I was 

trying with my whole scheme to balance things out everywhere where I 

thought that it would be fair. For example, your Nevada situation. I 

have some special provisions in my statute which try to take care of that. 

The plaintiff invokes the "long-arm" statute. Then the court says, "No, 

we will not hear the case. You have to try it in Nevada." What happens 

then to the assets that are attached here? Do they have to be released 

or not? To me, that is interrelated. And I have tried to provide for 

that in Section 531(3). 

C Maybe we can put something in the statute that would indicate 

there must be a stronger showing for attachment in the case of a personal 

injury action. 

C That is what I would suggest. The problem could be solved. 

C I just have difficulty in understanding how attachment plays any 

part in personal injury actions, except in this limited area of getting 
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jurisdiction. We all know how the plaintiff arrives at the amount of his 

prayer. It is completely fictitious, and we have--

C The point.is that, under the proposed Section 537(2), the grounds 

for fraudulent debtor attachment are broadened and they should be if we are 

doing away with resident attachment. But, I think there is a lot to be said 

for not giving fraudulent debtor attachment that broad a scope for a tort 

action for personal injury where, as was suggested, the plaintiff sues for 

$500,OCO, and it is problematical what he is going to recover. Some of these 

plaintiffs' lawYers would use it as a means of harassment. There is no 

question about it. 

R Except there is a prior hearing. The judge can say, "I do not 

believe that that is true. I do not believe you have shown you will recover," 

and so on. 

C What you could do is provide that, in a personal injury case, the 

judge shall require a detailed showing--

C If, as the professor says, the plaintiff in the prior hearing has to 

show the amount of his recovery, it is going to be very difficult for a 

plaintiff--

£. That may solve your problem. On the other hand, I know some judges 

who think that all plaintiffs should recover. Some of them are better advo-

cates for the plaintiff than some of the members of the plaintiff's bar. 

R Perhaps because I have not practiced so much, I have more confidence 

in judges, but I may be wrong. However, I do not want the statute to have 

too many "ifs and buts." 

C It seems to me, if we try to cover personal injury cases, we are 

going to destroy any sensible scheme of hearing. If you are going to get 
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into these questions--whether the plaintiff has a bona fide cause of action, 

or whether he can possibly recover as much as he is asking for--in order to 

determine whether he is entitled to attachment, we get into the position of 

trying the case twice. You have problems of locating all your witnesses--and 

it is simply a tremendous way of harassment. Whereas, if attaehment is 

limited the way it is now, to contract actions, except where there is a 

problem of getting jurisdiction--and I cannot believe that Section 531(3) 

has been given as broad an interpretation as its words would indicate--

C I do not think, in a personal injury case, that subsection (3) has 

been interpreted that broadly. 

C In a personal injury case, you have got insurance. There is a principle 

that you cannot attach if you have security. If there is an insurance policy, 

is that security? Does the policy keep a plaintiff from having a right of 

attachment? It might not be adequate for the amount you are claiming, but--

C If you have a contract that says you are entitled to $150,000, there 

is not much argument about that. But if there is a question whether you have 

$150,000 damages in a personal injury case, you have to try the case to find 

out. 

C My feeling on this is that, if the discovery statutes were broadened, 

you would be able to handle fairly well the personal injury case within the 

existing scheme of things. Suppose you have a situation where the insurance 

is inadequate, or the plaintiff legitimately believes that it is inadequate 

for the amount of his alleged recovery. He can now discover the policy 

limits. He cannot now discover the existence of any other assets of the 

defendant prior to judgment. But, if the plaintiff were permitted to 
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discover the other assets and ask questions in discovery about what the 

defendant's assets were and where the defendant lives and what he is intending 

to do and so forth, the plaintiff then could obtain enough factual background 

so that he could go under the fraudulent debtor statute, which now exists, and 

make a showing that would entitle him to judicial relief, injunctions, a 

receiver, and so on. In other words, discovery will permit the plaintiff 

to make a proper showing for attachment so that he would have something to 

go after if he prevails in his lawsuit. The statutory scheme is there. The 

hiatus is in the discovery field. The creditor, the plaintiff, in a personal 

injury action now, usually does not know the defendant, knows nothing about 

the defendant, and he is prohibited from finding anything out about the 

defendant--whether the defendant is going to hide his assets, what assets 

he has, or where he is going to go with them. That is why I said before--

before we got into this issue, that we are going to spread out into all 

kinds of other areas when we really get into an in depth study of creditor's 

remedies. 

C I personally think we should not get into tort cases in attachment. 

C Well, there is a problem there. But I do not think we should cut 

it completely off. 

R You have persuaded me that I should cut it down. 

C You can see the concern and different thoughts. Why don't you 

think about it some more? 

R This was a hasis for discussion. I had not really conSidered all 

the points we have discussed. I thought that, since it worked in New York, 
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Pennsylvania, and Ohio--and I have never heard any enormous complaints about 

it--it was good enough for me. But I should reconsider it. 

Elimination of domestic attachment 

C There is a basic issue that we have discussed, and many of us, I 

think, are talking on the assumption that it is.-a decision that has been 

tentatively made, but what about the question whether we abolish attachment 

in the domestic, resident situation. 

C Of course, if the professor is right--that you have to have a prior 

hearing in every one of those cases--one way or another, resident attachment 

is abolished. Either as a matter of practicality on the one hand or legis-

lation on the other. 

C Is that necessarily true? That would eliminate attachment in the 

vast number of retail collections. But it seems to me that, if you are 

talking about some items in the commercial field, it might still be 

practical. 

C It might be, but I think that, if you expand your so-called fraudu-

lent attachment--and I think that is a misnomer because it does not really 

require a showing of fraud. If you expand fraudulent attachment e.nough so 

that it gives protection where you have a legitimate claim and a legitimate 

need to protect your ultimate recovery, then you do not need to have a 

routine resident attachment in which you can take property in any case where 

there is a contract over $5,000 subject to a prior hearing each time. In 

the prior hearing, among other things, you are going to have to show that 

there is a legitimate case. Is that not correct? That means you have two 
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trials. That is the difficulty today. You are going to try the case for the 

creditor in the preliminary hearing and then you are going to try it ulti-

mately. If you do not have to have a prior hearing, then, of course, there 

is a place for resident attachment. 

C One of the present purposes or uses of attachment is to aid a 

creditor in getting the assets first, ahead of the other creditors. And I 

do not think the expansion of the fraudulent debtor remedy would give a 

weapon to a creditor who simply wants to get in there before the other 

creditors. I think you are leaving that person without a remedy. 

C Yes, but, of course, none of the creditors will be able to get ahead 

of the others. 

C Yes, but maybe the debtor will write a check to the one creditor. 

C You know this problem of clogging the courts is a real problem. 

Unless you can really show a substantial benefit and value for providing 

some type of a hearing, you should not be providing--

C I suppose, from the court's point of view, that this is the real 

dilemma. If it is true that Sniadach has imposed upon the judicial process 

the necessity for a prior hearing in every attachment case--that is your 

interpretation of Sniadach and a lot of other people's too--then the work 

that creates for the courts on a day-to-day basis presents a very difficult 

problem. 

C Think of the work it creates for the parties. The defendant may 

have a legitimate defense which he has to prematurely expose in order to 

protect himself from attachment. 
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C I think, frankly, that that is the real policy question. One answer 

to that problem is to do away with resident attacbment. I do not know 

whether the hearing process can be tailored and pushed around it so it 

would meet constitutional requirements. 

C If we assume--as we are assuming on the basis of the law as the 

professor has advised us--that you are going to have to have a prior hearing 

for a resident attachment, then, I think, it is not a very difficult job to 

say that resident attachment is going to have to be abolished as a routine 

method of starting a case involving a contract for the payment of money in 

excess of $5,000 in the State of California. 

C You know the figure I have heard thrown around--I do not know if it 

is true--is that it costs a half a million dollars a year to add a new 

Superior Court judge, considering the courtroom and the facilities, and so 

on. That is a lot of money that you are talking about. 

R At least there are three major states in the union--Ohio, Pennsylvania, 

and New York--and there may be more where there is no routine resident attach-

ment. There were long studies in both Pennsylvania and New York of these 

rules leading to the abolishment of resident attachment. The trend is to 

abolish it rather than to increase it. California is, perhaps, the only 

state which has increased it and increased it in the course of history. 

Q As a part of the overall problem of clogging the courts, I wonder 

whether there is any empirical evidence or indication of the impact upon 

bankruptcy when you take away resident attachment or make attachment more 

difficult. Maybe, if you restrict attachment, you just postpone the levy 

until the creditor gets his judgment, and then you have the same ultimate 
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result. But I am not sure about that. Maybe if we restrict attachment, 

creditors will join together and put more debtors into bankruptcy. Therefore, 

would we be shifting the burden from our own courts to the federal courts? 

C If they had any experience with bankruptcy, I do not think they would. 

If they have gone through one of those, they would realize that everybody 

gets it but the creditor. 

C But maybe there are other things; there are marshalling statutes in 

the state courts, too--I do not know whether they use them--and assignments 

for the benefit of the creditors. I do not know how they work these things 

out. 

R I am a member of the National Bankruptcy Conference; I am also a 

member of the Supreme Court Advisory Committee on Bankruptcy Rules. We 

have discussed this many, many times in those groups. But again we have 

not come to any conclusion. There are so many variables and factors to 

conSider. In New York and Pennsylvania, for instance, commercial bank-

ruptcy in the corporate form can be handled by dissolution proceedings in 

the state courts. The lawyers prefer this because the judge has no control 

over the fee. So what would be proper bankruptcy never reaches the federal 

court; they go instead into the state courts and the only reason is that the 

lawyers prefer this because they have a better chance to get adequate fees 

for their labors. Even if you look at the bankruptcy proceeding statistics, 

which are, of course, available, this still does not help you too much 

because of other imponderabilia. You cannot really tell what happens in 

these states unless you know the whole picture, I am afraid. 

-120-



Minutes 
October 22 and 23, 1970 

Effect of Commercial Code 

Professor Warren Mr. Chairman, let me make a statement and then ask 

a question. This is certainly not my area of expertise. But it does seem 

to me that, in consumer cases, if you are going to require a hearing before 

attachment--given the exemption laws, given the prevalence of default 

judgments, and so forth in consumer cases--it is almost inconceivable to me 

that anyone would be attaching in these cases. 

The question I would like to ask is about the commercial area where 

it would seem that, in certain instances, attachment might, as you suggest, 

be very desirable. I just wonder what impact the Uniform Commercial Code 

has had on the commercial area? With the exception of a bank account, or 

something like that, the code gives the creditor the easiest possible way 

of getting a security interest in everything. When the code was being 

debated in California, this was pointed out in great detail, and the lawyers 

who represented unsecured people argued against the code for years on that 

basis. When the code passed, we assumed that they became lawyers who 

represented secured creditors, because I do not see how a commercial 

creditor could avoid or could not secure himself if he wants to at the 

inception of the transaction. It is so easy to do. I just wonder how big 

a problem you really have in the commercial area? 

C I wonder if anyone from the industry could indicate? 

C Well, I think that the feed-back that we get from the industry, 

state-wide, is that,notwithstanding the comparative ease of obtaining secured 

positions, as Professor Warren indicated, the great bulk of commercial 

transactions between manufacturers, wholesalers, distributers, through to 
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the retailers, is still on an open book account basis--open extension of 

credit. The mercantile buSiness, the commercial business, just operates 

too rapidly on a day-to-day basis to permit even the bother of a financing 

statement and a security agreement and forwarding it to Sacramento. There 

was a very recent case where a financing statement was filed, but there was 

no security agreement underlying it. The question was whether or not this 

could still give you an effective position, and the appellate court held 

--no, you had to have the underlying security agreement containing a grant 

of a aecurity interest. I think that, in itself, is a cumbersome thing not 

to lawyers, perhaps} but to the average day-to-day mercantile practice. So, 

while I agree with Professor Warren that it is really relatively easy to get 

a secured pOSition, the feed-back we get is that it just does not happen. 

C I think that the security transaction is more one step back. Where 

the Wholesaler is discounting his accounts, either through a factor or 

financing agent, and they have your security transaction. But the deal 

between the wholesaler and the jobber or the ultimate retailer is} to my 

knowledge} rarely covered by a security contraction. 

Professor Warren I see the distinction that you are drawing. 
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C Out of a hundred commercial cases, in ho" many "ould there be an 

attachment? 

C I do not know. I do not handle very many cOllllllercial cases. But I 

should point out that the general experience is--by reason of the difference 

in fee that the attorney receives for handling commercial items as opposed 

to handling retail items--that, the quicker he can make a collection, the 

less expense he has, and the more fee he can make, comparatively speaking. 

Rarely "ill a commercial item be handled at a greater fee than 20%, and 

some of them drOp down to ~ and l~. But, with a retail item, the fee 

can go up as hi8h as 5~; the time element is not so important. The account 

has already been written off to profit and loSS. 

!!. Would the Commission want me to consider whether the prohibition 

of resident attachment should be restricted only to consumers? Is that 

one possibility which you want me to study further? 

£. I do not see how you can limit it by the nature of the debtor or 

the nature of the transaction. 

R I do not either. 

C Mr. Chairman, we can attempt to obtain some of the statistics that 

the professor deSires on this. If we are able to obtain them through our 

statewide association, we could pass them on to him. 

£. We would appreciate that. In connection with other studies, where 

statewide groups have had information, they have passed it on to us, and 

we have been able to get same feel for the problems that we have to deal 

with. 

R Can you break it down to commercial and retail and so forth? 
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C Is our work at a stage where we would be able to state some questions 

to be circulated among the interested people? 

C I think that would be premature. If we send out a questionnaire 

saying--"Should resident attachment be abolished?"--everybody will be up 

in arma unnecessarily. 

£ I am not suggesting that we have reached that point--

C I do not think we have. I think in December, we might be able to 

formulate some questions and be able to block out how we are going to 

proceed, I hope. 

C We certainly will need to do that as soon as we can. 

Have we exhausted the subject of whether or not we should have resident 

attachment? Professor, what do you think is next for us to consider? 

Code of Civil Procedure Section 538(4}: Effect of bankruptcy proceedingS 
upon availability of attachment 

~ Let us talk about a minor point first, to get you back in the mood. 

Before the writ of attachment may be issued, Section 538(4} of the Code of 

Civil Procedure requires: 

(4) That the affiant has no information or belief that the 
defendant has been adjudicated a bankrupt, with reference to the 
indebtedness for which the writ is sought, by any United states 
district court, nor that the defendant is, at the time of the 
request for the writ, under any wage earner's plan approved by 
any United States court. 

With due respect, this is a very unfortunate way of phrasing this. 

Nobody is adjudged a bankrupt with respect to any indebtedness. The issue 

is really whether the debtor has obtained a discharge of the debt or whether 

there is an ongoing bankruptcy proceeding, and the prosecution of the action 
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is stayed by the bankruptcy court. I think the statute should say that 

because that is what is meant. I hope I am not wrong; I have pondered it, 

but what the statute says is incomprehensible to me. In my proposal, I 

have suggested that the matter be rephrased as follows: 

That the affiant has no information and belief that the claim 
for the enforcement of which the attachment is sought has been 
discharged by a discharge granted to defendant under the National 
Bankruptcy Act or that the prosecution of the action has been 
stayed in a proceeding under the National Bankruptcy Act. 

This, I think, would cover the waterfront, including discharge, a wage 

earner's plan, and a stay of proceedings. 

Q May I make a suggestion? I think the evil that is sought to be 

corrected here is the attachment of property of someone who is in bank-

ruptcy--using that rather loose phrase. I would prefer to see, so far as 

the debtor is concerned--"that the creditor has no information or belief 

that the obligation on which the attachment is sought is included in the 

schedule in a bankruptcy action." Because the time that it takes between 

the application and notice to creditors can be as long as five weeks under 

the press of business, the creditor may still know that the man has been 

adjudicated and not know that he has been discharged. In such situation, 

he would still be able to attach under your language. 

R I do not understand, because the discharge--

C I know, but the debtor does not get his discharge at the same time 

as the adjudication. 

R Yes, that is right. 
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C He is adjudicated for all practical purposes when he files his 

petition. 

~ Yes, and then all the prosecutions are, at the same time, s~ed as 

a matter of course under the bankruptcy act. 

£ Yes, but you do not know that the debtor is going to get his 

discharge--there could be objections--even though he has gone into a 

bankruptcy proceeding, whether it be Chapter 13, 11, or straight bank-

ruptcy. The creditor will not get any notice of the debtor's discharge 

until it is actually granted. But if the creditor has notice of the 

adjudication, should he still be permitted to attach? 

R How could he, because the state proceeding is stayed? 

C Every referee does not stay. There is no automatic stay in Oakland, 

for example. There is in San Francisco. Every person who files a petition 

of bankruptcy in San FranciSCO receives an automatic stay as well as his 

creditor's. But this is not true of the two referees now in Alameda County. 

R Even under the new act? 

C Yes, even under the new act. The new act only provides that the 

discharge is automatic. The debtor does not have to file a petition for 

discharge, as I understand it. But there is still a period of time in 

between the adjudication and the discharge, which will not be covered by 

the language that you have here. I think the evil would be just as bad if 

the debtor has been adjudicated as if he had been discharged. 

R I certainly did not want to make the provision worse. I wanted to 

make it better. Maybe we should add something more. Certainly the provision 

as it stands is much too narrow. 
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C That is what I afl saying. We are agreed. I am talking now of the 

debtor's position, not the creditor's position. I do not want the creditor 

to be allowed to attach a debtor's property because the creditor has no 

knowledge of a discharge if he does have knowledge of an adjudication. 

R I follow you absolutely. As you know, there was a report put out 

by the advisory committee on the bankruptcy act that said that there should 

be an automatic stay of proceedings on all claims upon the filing of the 

petition. I had that report in mind when I wrote this, and I may have been 

premature. Perhaps something should be added to say that--

C If you have it in mind, that is all that I am concerned with. I do 

not know that the new amendment to the bankruptcy act automatically stays 

all proceedings. 

R I thought that that was the case, but I will check it. But, at any 

rate, you agree with me that Section 538(4) shows very bad draftsmanShip 

and should be changed. Perhaps my draftsmanship is still not satisfactory. 

But the provision should make clear that, if the creditor knows of any 

impediment to the prosecution of his claim because of other proceedings 

under the National Bankruptcy Act, then he should not seek attachment. 

eYes. 

R Whichever way you have to phrase it. 

C I am sure we all agree with that so that it is just a question of 

the proper phrasing of it. 

NonreSident attachment and the effect of a stay or dismissal on the basis 
of forum non conveniens 

R The next issue is the matter of forum non conveniens. Formerly, 

nonresident attachment was typically used to secure jurisdiction over the 
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defendant. The plaintiff could attach the nonresident's property and 

prosecute the action up to the amount of the property attached. The 

nonresident would have to decide whether it was worth his while to defend 

or not, but he only had to defend up to the amount of his attached property. 

Now the situation has materially changed. Under the new "long-arm" statute 

--Code of Civil Procedure Section 410.10--the nonresident will now often 

be subject to the personal jurisdiction of the state. A nonreSident, 

subject to personal jurisdiction, has to come in and defend the whole suit, 

not only in the amount of the attachment but all the excess and so forth. 

I do not think you can limit the jurisdiction. The courts in New York 

have held on a similar statute that, if there is in personam jurisdiction, 

you cannot restrict jurisdiction to only the assets. The defendant is 

completely before the court upon the service of the summons and subject to 

a default judgment for the whole thing. What happens if the defendant 

comes before the court and moves for a stay or dismissal on the grounds 

of forum non conveniens? The new "long-arm" statute, Section 410.30, 

provides: 

When a court, upon motion of a party or its own motion finds 
that in the interest of substantial justice an action should be 
heard in a forum outside this state, the court shall stay or dis­
miss the action in whole or in part on any condition that may be 
just. 

Under my scheme, of course, fraudulent debtor attachment is the only 

possible form of attachment where you have in personam jurisdiction. What 

will be come of that attachment? Suppose there is a dismissal? An attach-

ment requires that an action be pending in the court from which the 
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attachment issued. Therefore, I have tried to work out a solution to that 

problem. Of course, the best thing would be to say that, in that situation, 

the court cannot dismiss but can only stay until the plaintiff gets a 

judgment somewhere else. Then, once the plaintiff gets the judgment, he 

can return to satisfy the judgment here. That would be the proper proce-

dure. You could say that this is already implied in Section 410.30 and 

that nothing need be added. But, I think, considering everything, that 

it is too much to assume that all judges will act that way. Therefore, I 

thought that I should prescribe in the statute what the court should do 

where it wants to grant a motion to dismiss for forum non conveniens. 

The proposed provision referred to states: 

537(3). If an action against a nonresident subject to the 
jurisdiction of the State, is stayed or dismissed by the Court 
pursuant to Section 410.30 of this Code the court may order that 
a writ of attachment be issued by the clerk or issue such writ 
if there is no clerk without existence of the grounds specified 
in subsection 2b [grounds for fraudulent debtor attachment] of 
this section. 

C A state court cannot grant a transfer out of state. 

R No, of course not. The court can either dismiss or stay the action 

for one or two years until the plaintiff has prosecuted the action else-

where. Then on the basis of the judgment in the other court, which, of 

course, is entitled to full faith and credit, our court can enter judg-

ment. 

C I have a practical problem as well as,' perhaps, a technical problem 

with the proposal. As presently phrased, it seems to me that proposed 

subsection (3) would apply only where the defendant comes in and makes a 
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motion to have the proceeding stayed under the doctrine of forum non 

conveniens. If that is right, then the defendant is going to know in advance, 

before he makes the motion to stay or dismiss, that he may be subject to an 

attachment. What is to stop hiro from moving his property out of the juris-

diction before he makes a motion? It seems to me that all we are really 

talking about here is real property or personal property that might, for 

some reason, be incapable of movement. Maybe a debt or something of that 

nature where the defendant's debtor is still here in this state. In short, 

isn't the attachment subject to anticipation by the debtor himself? 

C Of course, if the debtor is threatening to move his property, or 

if the creditor thinks the debtor might do that, the creditor can seek a 

fraudulent debtor attachment. 

C There is nothing fraudulent; I have not made roy motion yet. 

C That does not matter, if it is probable, if it looks like you are 

going to do that. 

C How would the creditor know that the debtor was going to move his 

property out? 

R I think you cannot, generally speaking, prevent the debtor from 

moving his property if he has legitimate reasons. I have some doubts, with 

all those travel cases, whether the Supreme Court will condone attachment 

where there is a mere removal of property without any indicia of frustra-

tion of the creditor's claim. This is a constitutional question. A citizen 

is entitled to move from one state to the other with his assets unless he 

wants to do this for fraudulent purposes. Why should you pin the assets 
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dawn, unless there are additional reasons? This again is a constitutional 

question, and I think the courts have become very sensitive to that. 

C Professor, in your hypothetical, were you not talking about an 

existing attachment? You wondered what happens to it in case the defendant 

gets the action dismissed. Section 537(3) would not cover any existing 

attachment where the action is dismissed. This only talks about new attach-

ments. What happens to an existing one? 

R I am primarily concerned with the case where there is jurisdiction, 

but the court wants to transfer the case. Transfer under Section 410.30 

would be an additional ground for an attachment, and the judge may so 

order. 

C But I thought that the problem that you were worried about was that, 

if there is a dismissal under Section 410.30, there is no action to support 

the attachment that was valid at the time it was made. 

R There are really two Situations, and perhaps I was not very clear. 

One case is where you have an existing attachment--which must be a 

fraudulent debtor's attachment because there is "long-arm" jurisdiction, 

and nonresident attachment is, therefore, not applicable, ~, there was 

fraudulent debtor's attachment against a nonresident subject to the personal 

jurisdiction of this state. Now, in that case, I thought that it was 

already implicit in Section 410.30 that the court would say that it would 

stay the action to save the attachment. But I wondered whether I should 

spell that out in so many words. 

The second situation concerns Section 537(3) and what happens if there 

is no attachment. 
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C But in the latter situation, you seem to have the judge dismissing 

the action and, at the same time, issuing a writ of attachment on a 

nonexistent action. 

R No, what I intend in effect is a conversion from an in personam 

to a quasi in rem proceeding. You still have the action and the attach-

ment. Perhaps the section could be drafted a little better. I wanted to 

get the policy--

C I would be inclined to put the first one in there, too, so you do 

not argue about it. That is, if there is already an attachment, the 

action should not be dismissed but should be stayed pending a final deter-

mination by the other court. 

R If the defendant makes himself a nonresident, so to speak, by saying 

you have to try the case somewhere else, then he should be treated as if he 

were a nonresident not subject to in personam jurisdiction. If there is 

no attachment already, then the court can issue a writ of attachment. If 

the original attachment has already issued, the writ of attachment should 

stay and not be released. 

C Isn't there a constitutional problem? In the situation you pose, 

the "long-arm" statute makes unnecessary the quasi in rem proceeding. 

If you do not need attachment and quasi in rem jurisdiction in order to 

prosecute an action against a nonresident, how can you justify permitting 

an attachment against the nonresident when you do not permit it against 

the resident? 

R Because there is a difference between residents and nonresidents. 

The judge would, of course, make the order only after a hearing in 
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connection with whether the suit is to be dismissed or stayed because of 

forum non conveniens. 

C But it occurs to me that you are making a distinction between a 

resident and a nonresident. What right has the State of California to 

treat differently a former resident of California who has gone to Neveda 

in the situation where there is no fraud and there the state does not need 

the attachment to get jurisdiction because the "long-arm" statute provides 

jurisdiction? 

C In other words, if the plaintiff is already entitled to attachment 

under the facts of the case, he should keep the attachment even though the 

action is going to be stayed. But why should this--a motion for stay or 

dismissal--be a further ground for attachment? 

C If we retain resident attachment, then there would be no discrimina-

tion; I presume that we would treat nonresidents the same as residents. 

But once we depart from the necessity of nonresident attachment in order 

to get jurisdiction for the state action, don't we run into a constitu-

tional problem? 

R I did not think so. I thought that, where you have a nonresident 

who is subject to the "long-arm" statute, once you have granted the motion 

for forum non conveniens, you effectively make him a nonresident for whom 

there is no jurisdiction. So I treat the nonresident who is not subject 

to the "long_arm" statute and the nonresident who invokes forum non 

conveniens relief under the "long-arm" statute alike. 

C In other words, your theory would be that, by seeking a dismissal 

or stay on the ground of forum non conveniens, the defendant has, in effect, 

consented to this discrimination. 
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R That is right. 

C Yes, but what is the purpose of having this? We do not need attach-

ment for jurisdiction. We do not need it because the defendant is a 

fraudulent debtor. 

R Because, even if you get the judgment in the other state, and the 

California action has been dismissed, you have to regain jurisdiction here. 

And you will have to attach the assets again so that you can regain juris-

diction. I thought, in order to save this extra procedure, that it would 

be good to pin the assets and jurisdiction down at that point. 

C If you have jurisdiction under the "long-arm" statute, why do you 

say you lose jurisdiction if there is a stay or dismissal? 

R Because, if the court dismisses on the ground of forum non conveniens, 

that means that jurisdiction is lost. You could not start again. 

The statute says: 

410.30. When a court upon motion of a party ... finds that 
in the interest of substantial justice an action should be heard 
in a forum outside this state, the court shall stay or dismiss the 
action ...• 

C That is complete dismissal, not a conditional dismissal? 

R Yes. MY proposal is that we have a special provision in the attach-

ment statute so that an attachment may be levied, and when the judgment is 

obtained, although the action was dismissed, you can then collect the 

judgment of the sister state out of these assets. 

~ Well, yes, I can see a great advantage to the plaintiff in this 

situation. You would preserve the attachment which the plaintiff was able 

to obtain because of the defendant's claim that he was a nonresident. 

-134-



Minutes 
October 22 and 23, 1970 

R I have no very strong feelings in this. I was just seeking guidance 

from the Commission. 

C I think you are just uSing a theoretical basis for attachment so 

a plaintiff can later collect his judgment in California. He may not need 

to have these assets tied up. Maybe it is IBM or some big company that is 

as good as gold, and the plaintiff does not need attachment for security. 

It is not fraudulent attachment because that is treated separately. Why 

should you tie up these assets? 

C Of course, the judge has discretion not to issue the writ of attach-

ment. But suppose this is the only real asset the defendant has. The 

defendant comes in and moves for forum non conveniens and the action is 

dismissed and they go back to Illinois to try the case. The plaintiff 

wins, but he has to come back to California and file another suit. By 

this time, the assets are gone--obviously. And that is not because the 

defendant is doing anything fraudulent in the normal sense. 

R I thought that, if the plaintiff had no prior attachment but the 

defendant invoked the "long-arm" statute, that would be a valid reason 

to treat the defendant like a nonresident where you do not need any other 

grounds for an attachment. In other words, I want to make this case 

automatically like my proposed Section 537(2)(a) . 

.£ We could change Section 410.30 to accomplish the same thing by 

providing that the court may only grant a dismissal on the condition that 

the plaintiff is adequately protected is some way. 

~ Well, this is in effect what I tried. I did not want to touch the 

"long-arm" statute which was prepared by the Judicial Council. 
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£ When we were talking about quasi in rem jurisdiction, the reason 

we allowed attachment there was that we could not break away from the 

concept that you have to have the property before you can bring the action. 

Otherwise, there is no real Justification. Now we are taking this situation 

and saying--'~ell, because we allowed attachment there (where we had to 

have it in order to have jurisdiction to bring the action), we will allow 

it here." But now we do not need to have attachment to bring the action 

in this state. There is no fraud, and I do not see why--

£ The point is that this procedure would preserve an asset. If the 

procedure was mandatory and automatic, that would be one thing, but it is 

discretionary. The availability of this remedy actually gives the party 

that is moving for forum non conveniens an additional argument why the 

case should be moved to another forum. 

R There should, of course, be a notice and hearing on these issues. 

Maybe I should spell this out. 

£ Why not hear both issues at the same time? Determine whether 

there should be an attachment at the time of the hearing on the motion 

for forum non conveniens. 

C Is the reason we give a remedy to this creditor--who started a 

suit in California instead of the state where we now determine it should 

have been started--because we are not allowing him to continue his suit? 

In other words, we deprive a creditor of some benefit when we say--"you 

cannot continue with your suit, go start somewhere else." Are we going to 

give him back a benefit over other creditors by letting him tie up this 

property here? Is that why we are doing this? 
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C Let us assume that there is a debtor in Nevada whose only asset is 

in California. We get jurisdiction over the debtor through the "long-arm" 

statute. We have no attachment. Now, the defendant in Nevada comes into 

California and says--"I want this action transferred to Nevada," where-

he has no assets whatever. The court here, if it decides that he has no 

assets other than in California, would then be permitted to issue an 

attachment. Assume the attachment is issued, the property is att~ched. 

If the plaintiff now goes to Nevada and tries the case and wins, how does 

he execute on the property that is under attachment? 

C He has to come back and establish the judgment in the original 

California action. He does not have to bring another suit in California. 

If you have a judgment in Nevada, it has got to be given full faith and 

credit by the California courts in the other action. Of course, this 

presents an argument that can be made on the motion for dismissal for 

forum non conveniens. That is, it is improper to dismiss because that 

would compel the plaintiff to file a new suit in California to establish 

the out-of-state judgment. 

C This is analogous to a suit on a contract. One party says that 

the dispute is subject to arbitration. There is a stay of the action, the 

parties arbitrate, and then bring the arbitration award back in the action 

and enforce it. 

R The action is dismissed, not on the merits, but on procedural 

grounds. The plaintiff could start a quasi in rem action the next day and 

attach those assets again without any ground for attachment except that 

the defendant is a nonresident. The defendant is now no longer subject to 
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the jurisdiction of the state because the court has dismissed the action. 

Instead of going through this procedure, I suggest we do it in the original 

action. 

C Well, I can understand that. The problem is the plaintiff has 

started the suit in California, and the court tells him to go to Nevada. 

He goes there, he gets his judgment, then he must come back and sue again 

in California to make his judgment effective in California before he can 

collect. Maybe there is justification in that kind of a situation when it 

is the defendant that is forcing the plaintiff to do this. 

Q You may also aid the defendant in his efforts to get the case 

moved to Nevada because he can say-- "Well, you can protect the assets by 

an attachment or something short of an attachment." 

~ Also, obviously, the court should not make an attachment order 

where the action is really not meritorious. But here, there is a notice 

and hearing, and the court should hear the whole thing. 

C You need a noticed motion. I think it would be good to spell that 

out. 

C You could do it at the time of the motion under Section 410.30. 

C That is right as long as there was a noticed motion that the 

plaintiff lias going to ask for the attachment. If the defendant brings 

the motion to either dismiss or stay the action, the plaintiff has to file 

Bome kind of countermotion for an attachment. 

R Couldn't that motion be done right in open court? 

C No, I think you have to give the defendant an opportunity to prepare 

for the hearing. 
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C But suppose the judge is doubtful about what he is going to do 

after he hears everything. He says--"Well, I will transfer the case on the 

condition that there be an attachment." There is no noticed mot ion or 

anything. 

C As a practical matter, that is just what is going to happen. The 

judge will say-- "I am not going to move this unless there is s.ome way to 

protect the plaintiff"--and there will be a stipulation that there be an 

attachment or something less. If it is a bank account, there will be the 

right to make reasonable withdrawals, and so on. 

C If it is a discretionary act and not mandatory, it would seem to 

me that the other side would have the right to prior notice--

C Of course they would, but they may well want to waive that--

C The statute gives the defendant notice because it tells him what 

the court can do. All he has to do is read the statute. Why do you have 

to clutter up the court's records with an additional notice where the 

plaintiff says--"I am going to attach your property if the judge ord~rs 

the action transferred." 

£ Would you assume that Section 537{3) allows the judge to issue an 

attachment on his own motion? 

C I think the basic statute that says the judge can dismiss the 

action would allow him to dismiss only on certain conditions. 

£ As a practical matter, it would be worked out as follows. The 

objection would be made that the court should not move the action because 

the only asset the plaintiff can reach is in California. The Judge would 
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then say--"I will not transfer the action unless the defendant agrees to 

waive any requirement of notice, if there were any, and the property will 

be subject to attachment or whatever means is appropriate." 

C I think we are generally in agreement that there should be some 

protection for the plaintiff in this situation. Certainly this is a 

necessary procedure if we were to keep resident attachment, and, arguably, 

it is necessary even if we do not. 

C Would this be a new action? Would you give it a new number or 

something if you dismiss the old action? Now you have a writ so it 

becomes an original action. 

C I would not worry about the details. We 'could simply provide that, 

where the plaintiff is entitled to an attachment, the court should only 

stay the action. 

C The arbitration statute would give you a pretty good idea how to 

do that, I think. 

The attachment of bank accounts into which wages have been paid 

R The last issue is the matter of the bank account into which wages 

have been paid. I raised the issue in my report, but I did not do anything 

with it in the statute. I have proposed no solution. 

C What section of the new law provides that attachment of wages is 

not longer permitted? 

R That is Code of Civil Procedure Section 690.6(a): 

(a) All the earnings of the debtor due or owing for his personal 
services shall be exempt from levy of attachment without filing a 
claim for exemption as provided in Section 690.50. 
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C Professor, what is the distinction between (a) and (b)? 

R Section 690.6(b) is after judgment. Execution. 

C Section 690.6 is oriented taward money that has not been paid? 

R That is right. 

C What if the money has been paid? 

R This statute says nothing at all about that. I have not proposed 

anything, but I would like to have some guidance on this question, and I 

would like to make a presentation on it. 

C I would think that, whether wages were paid or unpaid, they should 

be treated the same. 

~ Well, wait a minute. Let me give you the problem. Wages which 

are awing will probably, generally speaking, be only the wages of one 

pay period. But if you have a bank account, it may contain wages of two 

pay periods, or more. Secondly, there may be other money--from sources 

other than wages--in the account. Haw does the creditor know that? 
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R I have some grave doubts whether subdivisions (b) and (c) of Sec-

tion 690.6 are in conformity with the federal law. Subdivision (a) does 

not provide specifically for bank accounts, but, on the other hand, you 

cannot say whether this attachment exemption should apply to bank accounts 

because you do not know what is in the bank account. 

2. The way it is done now, the sheriff levies the attachment on the 

bank account, and the debtor must then come in and claim his exemption 

on a showing to the judge. Is that not correct? 

R That is right, but the question is whether the debtor should not 

have a greater, or more liberal, exemption before judgment than he has 

after judgment. I think you should say· the wages are exempt even if they 

are paid over into a bank account and, therefore, the creditor cannot 

attach them at all. 

C No matter how much he accumulates in that account? 

R That is right. 

C For how long a period of time? 

R Also, I am not satisfied--although this is another policy question--

that, before judgment, the same exemptions ought to apply as after judgment. 

~ proposal--although I did not put it down--is·that, if the creditor wants 

to reach a bank account, the debtor, at the time of the noticed hearing on 

the issue whether an attachment should iSSue, may show that he has wages 

in the account, and he may ask for an exemption equal to two pay periods 

or whatever standard is set. The judge then would write the restriction 

into the attachment order. I do not think that this provision should be 

included in Sections 537 and 538.but should go into another statute. But 
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I do think something should be done with a bank account into which wages 

have been paid. Again, my proposal is that, in the fraudulent debtor 

cases where under my statute you have a prior notice and hearing, the 

debtor should be able to show that so much of his bank account consists of 

wages,and these wages should be subject to a more generous exemption 

before judgment than after judgment. 

C Well, generous or not, if it is a mixed account, how are you going 

to do it? Are you going to adopt a rule to be applied like the last-in 

first-out rule or the first-in last-out rule? 

R Or give an automatic exemption equal to the amount of two pay 

periods or one pay period. 

C What if the debtor cannot afford to come to court, or does not 

come for whatever reason he may have; how is the plaintiff or the judge 

going to know what the debtor's pay was for the last two pay periods? 

R If the debtor does not come, then he is reduced to his minimum 

exemption claim. If he does come, he may receive more; if he does not 

come, he is at least entitled to the minimum exemption. 

C You should give some protection to the poor guy who cannot afford 

a lawyer. 

R How does that person make a claim for exemption now? 

C Doesn't the federal exemption now provide a standard equal to 

three-quarters of the current federal minimum wage rate? 

R That is right, or the state law, if it is greater. 

C Why shouldn't you apply the same rule to the bank account? In 

other words, the debtor would have to make a showing that his wages are 
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paid directly into the account; then he would have an exemption but only 

as to an amount equal to one month's wages. The only reason for this 

protection is that you do not want to dry up the debtor'S continuing source 

of income. You are not trying to protect his life savings if he has gotten 

himself into bad financial condition unless he meets some other special 

exceptions. 

R That is right. However, because this is before judgment, I thought 

I would give the debtor two pay periods. That is a matter of policy, but I 

would tend to be a little bit more liberal and treat the federal law as a 

minimum. I do not think that two periods would be excessively liberal. 

I would say the debtor must claim the more liberal exemption in the hearing 

or he would be limited to whatever the federal exemption is. 

C Yes, but if we are talking about a bank account, and a poor debtor 

who cannot afford to come to court for a day, then you do not know what his 

pay period is. 

R But under the federal law, he is entitled to a minimum exemption at 

least. 

C Where there is a garnishment, the emplqyer can figure out what is 

exempted if the statute says three-quarters, or one-half, or whatever, of 

a pay period. 

C That is fine. But where we have a bank account--and the statute 

says that bank accounts may be garnished--and a working man who is not so 

poor that OEO or the poverty people will take care of him, who has got to 

make a living for his family, who does not understand all about his rights, 
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who does not want to hire a lawyer and payout two-weeks salary to save 

two-weeks salary, to me this proposal is no protection at all. I think 

there should be some kind of exemption 1n a blanket amount. 

C We could say so much money. 

R I am equally willing to take a flat amount, perhaps equal to twice 

what the federal minimum is. 

C Why couldn't you say a thousand dollars is exempt? 

C We have an exemption like that for savings deposited in a savings 

and loan association. What about the banks; don't they come in under 

Section 690.7? 

~ Not yet. 

C It just seems to me that gearing it to wages creates problem~ and 

arguments about what the wages are and so on. What is wrong with just a 

flat amount7 

C That is just what I am suggesting. 

C I think the debtor should be able to come in and show that his 

wages for one or two pay periods exceed the minimum flat amount. 

C The statute would say whichever is the greater. 

C Weren't we talking about where the employer pays directly into a 

bank account rather than--

C No, you could deposit your own check--

C Aren't we talking only about a fraudulent debtor--

C Again, I think that term is misleading. If you abolish resident 

attachment, you will, at the same time, have to enlarge so-called fraudulent 

attachments to include what is not fraud. The grounds will include what is 
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not really something bad. The debtor simply does not want to pay his 

creditor because he does not think he justly owes him anything. The 

debtor has got to support his family while he protects his right. 

C Let us call it protective attachment. 

C I think we get hung up on that word "fraudulent" attachment because 

it is not really fraudulent. It is something that you have probably 

advised your client to do in the past, and I am sure you never thought you 

were advising him to commit fraud. As I mentioned earlier, I once had a 

case where a client who was in business had two bank accounts; one account 

was attached. He would have had to tie up an amount equal to the amount 

in that account to get the money released. I told him to take the other 

account and move it. I obviously did not think that I was committing 

fraud, and I was not condoning fraud. If, under the proposed statute, the 

plaintiff could show that the debtor was going to do what I just described, 

then the plaintiff should be able to get the attachment. Therefore, this 

is the kind of thing that is going to happen all the time if we go this 

route--if the courts make it go this route--which I think they will. 

Professor Warren I just wanted to make one pOint. It was suggested 

--why, instead of tying to wages, do >re not tie it to a flat amount? I 

think what the federal statute does, in effect, is to provide a flat amount 

with an inflation scale built in; that is why they tied it in to the minimum 

wage. What they now have as a figure is 30 times $1. 60. If you wanted a 

higher minimum, you could simply increase the multiple to 60, 90, or what-

ever. You would then have this built-in inflation feature. If you have a 

flat dollar amount, the standard is going to be obsolete four years from now. 
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C That seems to be more desirable. Using a pay pericd can be unfair 

because some people will be paid by the week, some two weeks, some monthly. 

C I would compute it on a monthly basis. 

C That is what it should be. 

C Would you provide that bank accounts per se are exempt from attach-

ment? What about the bank account of a commercial business? 

R I would limit the exemption to the bank accountof a debtor who has 

income from his personal services. 

C Is that too narrow a definition though? What about the partner-

ship? What about widows, orphans, and elderly people, who are living off 

interest and so on? They have as much right to--

C They are not exempt now. 

C Some of them are. If you look, for example, at Sections 690.9 and 

690.22, this very problem is dealt with. Section 690.22 provides you cannot 

attach or execute'against certain annuities, pensions, or retirement 

allowances "whether the same shall be in the actual possession of such 

[person], or deposited by him." In short, one class of people--those living 

on this type of income--are completely protected. 

C This is the same type of problem where a debtor takes his paycheck 

and puts it in the bank. 

C I do not see any reason why you could not have this figure apply 

to all accounts unless there is a strong showing to the contraryj that is, 

that the source of the funds was not one of these exempted sources. The 

creditor could probably make this showing in the normal case of a commercial 

account. But he could not do it in a normal wage earner's case. 
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C Hew much money are we talking about? $48.00 a week times 4, say 

$200? Or $400, if we use two monthly pay periods? When you provide 

adequate minimum exemptions, you minimize the need' for a hearing, don't 

you? 

£. Are you going to go ahead and try to draft something on this, 

Professor Riesenfeld? 

~ Well, first I would like to have a little guidance. Before attach-

ment, should there be a more liberal exemption than after attachment? Who 

has the burden of proof? Should an exemption be claimed or should there be 

an automatic exemption in a certain amount unless the creditor makes a 

showing that these assets are not exempt? If you want a showing made, to 

whom does the creditor make that showing? 

C As I understand the proposed scheme, there will be a court order 

before you have any attachment. Where a bank account is being attached, 

couldn't the order show that a certain amount is exempt? The amount 

automatically exempted, figured on the baSis we were considering, unless 

there is a showing to the contrary. Wouldn't that work? 

~ No, I have some trouble with that. What if the acC01ll1t is in more 

than one name 1 

C I would then say that you put the burden on the plaintiff to get a 

special order. Otherwise, any bank account will be exempt in this amount 

of $400, or whatever the minimum is. 

R I still have some hesitation. How, for example, would this provision 

dovetail with the $2,500, overall exemption provided in Section 690.41 
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C I have a different problem. It seems to me that, whether you call 

it fraudulent debtor or protective attachment, the creditor still has to 

show there are circumstances here where he needs the court's protection; 

there is some reason to believe that the creditor is not going to be paid 

what is rightfully due him. Therefore, perhaps the burden ought to be 

where it is now in the exemption statute; that is, on the debtor to show 

that the thing being attached is protected or exempted by law. 

C But you do not understand that it will cost the debtor a couple of 

hundred dollars to get a lawyer educated enough to come in there and protect 

him. 

C I think we should have an overall, blanket exemption comparable to 

what is now applied to savings and loan associations. This figure, which 

is now $1,000 under Section 690.7, would be enough to cover the normal, 

average wage earner whom you want to protect. 

C You think we should extend Section 690.7 to cover checking accounts 

and so on? 

C Well, that is the easiest approach. 

C That would be the easiest way. And what is the difference? You 

put your money in the savings and loan, and creditors cannot reach it. 

If you put it in your checking account, they can. What is the logic to 

that? If you have your check deposited directly, creditors can reach it. 

If your wages are paid directly to you, the creditor cannot reach them? 

What sense does it all make? 

C I think the theory behind the savings and loan exception is that it 

is like an annuity and the creditor should not be able to get at your nest-egg. 
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C Your checking account, though, is more like your salary; you are 

trying to live out of that. If anything is protected, that should be. 

C To a certain extent, at least. 

C What is so sacred about a savings and loan account? The only thing 

it does is give a bankrupt an exemption of a thousand dollars before he goes 

into bankruptcy. 

C Wny can't the debtor have his nest-egg account in a bank? 

C Why can he put it anyplace? wny shouldn't the creditors get it? 

I would be more willing to let his creditors get that than his checking 

account. 

C What about the situation where you have a joint bank account and 

both the husband and wife are working? Do you double the exemption? 

£ Yes, I would follow the same exemption set forth in Section 690.7{b). 

"Such exemption •.. shall be a maximum of one thousand dollars ($l,OOO) 

per person, whether the character of the property be separate or community." 

C I agree. Wny don't we make Section 690.7 apply to checking 

accounts? We would get rid of all kinds of problems, and it is perfectly 

logical to do so. You would then protect the person that puts his salary 

into a checking account to pay his bills rather than keeping money in cash. 

C How do you handle the problem of multiple accounts? You are going 

to have people with several accounts in several institutions each with a 

maximum of a thousand dollars. 

C Yes, but you would not overlap this. You would only permit one 

deduction whether it be a checking account or savings account. Under 

Section 690.7, the debtor cannot go around and set up 50 savings accounts 

in 50 different savings and loan associations. This would be the same deal. 
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The only difference would be that a checking account would be included in 

this exempted category. The debtor would be able to protect up to $1,000. 

If I have got $500 in ~ checking account and $500 in my savings account, 

I can accumulate that. Actually, I would be more willing to get rid of 

the protection for savings accounts and put in an exemption for checking 

accounts. A debtor can more easily afford to lose his nest-egg than he 

can the money he is living on which is probably in his checking account. 

But, don't you think that the logical thing would be to make Section 690.7 

include checking accounts? 

C No, I would prefer to have a flexible figure. I think you do not 

want to have to amend the statute every two years for inflation. 

C Shouldn't we then change Section 690.7 to refer to whatever flexible 

figure we are going to use but have the section apply to every type of 

account? 

£ Why not have the banks provide a separate category of account 

where people deposit their pay checks exclusively and have the account so 

designated by the banks? I think that a man who wants to preserve his 

checking account for his earnings should not commingle other funds in that 

account. 

£ Well, yes, but, as a practical matter, what if the person gets a 

$4.00 dividend from some stock, or a refund on a bill paid, or some other 

miscellaneous amount? What does he have to do with it? Cash it? 

Don't you think that Section 690.7 should be examined and some figure 

put in there--maybe not as high as a thousand dOllars--and that exemption 
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should apply to all accounts, checking accounts as well as savings accounts, 

and all banks, savings and loan associations, credit unions, and similar 

institutions? In short, the debtor would only get one total exemption 

for everything. To me, that makes sense. 

C Corporate accounts as well as personal accounts? 

C Well, Section 690.7 would include corporate accounts now. Corpora-

tions can deposit in savings and loan associations now and get a one 

thousand dollar exemption. To the extent you can eliminate issues that 

you argue about, you accomplish something. 

C Is the new savings and loan bill-paying service which is comparable 

to a check included in this kind of scheme? 

C Section 690.7 says: "Savings deposits in, shares or other accounts 

in, or shares of stock of, any state or federal savings and loan associa-

tion; 'savings deposits' shall include 'investment certificates' and 

'withdrawable shares' " 

C I do not know how the new scheme works. I do not know whether it 

is set up as a separate account in the savings and loan association or 

whether the bill is actually paid out of the savings account itself. 

C Savings and loans are not permitted to have commercial accounts, 

are they? 

C Well, there is a regulation out of the federal home loan bank board 

that, as of September 14, 1970, allows these associations to arrange a 

bill-paying service which would seem quite similar to a checking service. 

C Would they issue third-party checks? For example, if you had to 

pay an insurance premium, would they send the check for you? 
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C I do not think any of the associations are doing this yet because 

no one has figured a way to make money out of it. The association can 

deduct the money from the depositor's account, but it then has to be 

deposited into the association account and the association then has to 

write the third-party check on a commercial bank account. 

C I think, Professor Riesenfeld, that you should look at Section 690.7 

and try to draft a provision that provides one exemption for these various 

types of savings and checking accounts. The exemption might be a flat 

thousand dollars or not. Perhaps the exemption should be limited so that, 

if the creditor could show that the account did not consist of wages or 

retirement funds but was a commercial account, the exemption would not 

apply. 

R Shall we do this now or when we come to the third part of our 

study dealing with exemptions? 

C I think this problem ties in with the wage problem. 

R Maybe I should make a tentative proposal now and, when we come to 

the third package, I may look at it again. 

Q This proposed solution may not work because, if there is a real 

constitutional objection to the attachment of wages, we may need to 

identify this exemption with wages. 

R That is correct. Also, you have to get a certificate from the 

Secretary of Labor in order to apply your own garnishment statute. I do 

not think that the present statute will qualify for what the Labor nepart-

ment, in my mind, will demand. The federal requirement says wages "paid or 
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unpaid"; the California statute now says "due or owing." There is, 

therefore, already a discrepancy and, thus, I think this statute will not 

comply with the "truth-in-lending" act. 

C I suppose, then, we would like your recommendation as what would 

at least comply with the federal act, and then we can go from there. 

Professor Warren I think we will see an additional dimension to this 

problem when we examine it next month. 

f Professor Riesenfeld, is your thought that an amended Section 690.7 

is not the solution to this? that such an amendment would be too subtle 

to be considered an exemption for paid wages up to a thousand? 

~ Yes, that is right. But Professor Warren has more experience with 

those federal officials who administer this. 

Professor Warren When I last talked to them, the federal officials 

were not sure what the federal law meant, but their attitude is that they 

will ordinarily contend that these restrictions should be as broadly 

construed as possible. 

C Professor Riesenfeld, what more do you have for us? 

"Property" means only property that can be reached by attachment 

R The introductory clause to mw proposed Section 537 states: 

The plaintiff, at the time of issuing the summons or any 
time afterward before judgment, may have the property of the 
defendant, other than earnings for personal services due and 
owing, attached as security ...• 

The words "property of the defendant" may require some further qualifica-

tion beyond the qualification that the property be other than earnings. 

This phrase should not, therefore, be considered as final. 
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For example, at the moment there is a very curious and troublesome 

relationship between Sections 688.1 and 688. Section 688.1 gives a 

judgment creditor and only a judgment creditor--not a creditor seeking an 

attachment--the right to intervene in a pending proceeding and get a lien 

on the possible recovery. The first issue is whether we should exclude 

the attachment creditor. I think the Commission should examine whether 

this remedy should be available only to the judgment creditor. This is 

not a levy. This is an application for a lien and is really a special 

kind of supplementary proceeding. It is not an execution process at all. 

When Section 688.1 was enacted, the following phrase was added to Sec-

tion 688: "Provided, that no cause of action nor judgment as such .• 

shall be subject to levy or sale on execution." Arguably, these words would 

permit a levy on attachment. Moreover, I do not know whether the phrase 

means "levy ~ sale on execution," or only "sale on execution," or only 

"levy on execution." The phrase is totally ambiguous to me. 

These sections indicate, however, that the word "property" is qualified 

in certain ways by other sections. That is, certain things cannot be 

reached by attachment. This is not because they are technically exempt 

but because the attacrunent process does not apply to them. Section 688.1 

is one of these sections. It does not specifically say that a cause of 

action is exempt. But the section only applies to judgment creditors and 

only provides a procedure for such persons. I do not know what Section 688 

means; it may apply to attachment or not. I do not think it means at all 
• 

what it says. It was supposed to restrain a sale of a pending cause of 

action because, upon a forced sale, the cause will go for a song. Why you 
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cannot attach, I do not know. Certainly a judgment debtor's judgment 

debtor should be subject to an attachment by notice to him. In short, we 

will have to look at these sections. At the moment, I only want to sS¥ 

that "property" does not mean "all property" but only property (a) 

which can be reached by attachment as provided in other sections and 

(b) which is. not made exempt from attachment or cannot be reached by 

attachment because of other quirks in the statute at which we IDS¥ have to 

look. So it should be understood that what I had in mind when I said 

"property" was that this word is subject to the other provisions of this 

chapter on provisional remedies. I think that, when we come to Sections 688 

and 688.1 and similar sections, we should see what should be done with them, 

and we should clearly refer to those sections in the introductory section. 

We should not let them be discovered by the judges only after a painful 

process. Those are about all of the problems which I wanted to present 

today. 

C Thank you very much. 

C Professor Riesenfeld, am I correct that you are going to review 

your recommendations and your report and then give the Commission a revised 

version? Thenthe Commission will send the revised study out, saying--"This 

is the tentative report of our consultants, and the Commission solicits 

your comments on these recommendations, and your comments will be taken 

into account when the Commission discusses at the December meeting what 

action it will take upon these recommendations." 

R I will need a week o~ so to determine if it is essential that the 

report be revised before it is sent out. 
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Drug investigations 

C Before we leave this, I have one or two further questions in areas 

that we have not talked about at all. First, proposed Section 537(2}(a} 

through (e) lists five grounds for the issuance of an attachment. Now, 

in proposed Section 538, subdivision (4) provides for a prior notice and 

hearing where the grounds are (b) and (e); subdivision (5) provides for 

a subsequent hearing where the grounds are (a) and (c). But subdivision (d) 

is not mentioned at all. 

R The situation where there is no hearing involves drug investigations. 

The Health and Welfare Code provides that, where a narcotic peddler is 

caught with funds paid over to him in the course of investigation, this 

money can be recovered by the state. I do not know why this attachment 

provision is in the Code of Civil Procedure; it should all be placed in 

the Health and Welfare Code. 

Secured or unsecured position of creditor 

C The other subject that we have not talked about concerns the 

secured or unsecured position of the creditor. Now, the present law 

provides, at least with respect to contract actions, that, if there is any 

security interest unless it has become valueless through no fault of the 

plaintiff, there can be no resident debtor's attachment. ~ question 

is--since we tentatively have been talking about maintaining attachment 

in the fraudulent situation--if the plaintiff could convince the court 

at the hearing that whatever security he has is totally inadequate, should 

he be deprived of all right to attachment? 
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~ The issue of security is gone from my statute. It is not in there 

because it was only applicable to resident attachment. Since I eliminated 

resident attachment, I left that out also. But you raise the point--and 

maybe this is the opposite of what you intended--that, perhaps, my proposed 

statute is overly generous. Perhaps the court should consider whether the 

security interest adequately protects the creditor and whether the attach-

ment should cover only the amount by which the debt claimed exceeds the 

value of the security interest plus any amount claimed by crese-complaint 

or counterclaim. 

Support and maintenance 

C The other area we have not talked about is attachment for support 

and maintenance. Here, it seems to me the plaintiff-creditor has got a 

judgment, and what she is trying to do is collect on the judgment. It is 

really an execution problem and not an attachment problem. 

R Well, the thing is you may have to have a court order.before you--

C I think we ought to take a look at this, especially in view of the 

change in emphasis in the divorce law. Certainly attachment is about as 

adversary as you can be; the procedure may be necessary, but it certainly 

is inconsistent with the theory behind the new family law act. 

C Here, there is a court determination that the debtor is liable 

for a certain amount which has not been paid. It is not a case where a 

creditor merely claims somebody owes them something. 

C Yes, I know, but I do not think that the normal attachment remedies 

that exist for other creditors are necessarily adapted to the divorce situa-

tion. 
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R Section 537(1) was amended to provide that: 

An action upon any liability, existing under the laws of this 
state, of a spouse, relative, or kindred, for the support, 
maintenance, care, or necessaries furnished to the other spouse, 
or other relatives, or other kindred, shall be deemed to be an 
action upon an implied contract. 

The provision covers not only the alimony order, but also reimbursement of 

third persons for support furnished. 

C It may well be, and undoubtedly is, a situation which needs to be 

covered, but I wonder what is the best way to do it. 

C Isn't there a provision where the domestic relations court compels 

the husband to pay through the court trustee, or something? Would that 

procedure be subject to the new wage exemption provisions? 

C This situation came up at the Conference of the State Bar Delegates 

in Beverly Hills. Two of the bar associations proposed amendments to the 

Code of Civil Procedure which would permit a levy upon pension funds--if 

the obligation was based upon either spousal support or child support. 

Tbe motivation was that, under the case of Miller v. Miller, a pension 

fund is exempt; it cannot even be touched. Contempt proceedings do not 

accomplish the purpose because the fellow who is getting a pension is still 

going to get a pension, and he would just as soon go to jail rather pay 

his spouse's support. 

C Hasn't the state Supreme Court just knocked that in the head? 

Haven't they held now in a divorce action that you can get to the pension 

on the theory that it is community property? 

C Miller v. Miller says you cannot. 
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C I do not know. This case that I am talking about is not over 60 

days old. It held that the wife had a community property interest in the 

fund, and the court had the authority to divide the property. A portion 

of the fund, in effect, was really her property. 

C In any event, I would think that this area requires further study. 

R The case you refer to deals with commlL~ity property and does not 

affect the children at all. Therefore, this case does not cover some of 

the situations covered by Section 537. So, I still think that there is 

some reason to have some provision in the statute, even if you otherwise 

abolish resident attachment. 

~ Well, we will need to do something about it, and we would like 

your recommendations, Professor Riesenfeld. 

r 
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I 

Historical llevclop:nent of Attachl!1£>nt 

in Cc.lifornl,a 

,.-

The pr;;scnt In'", of ettnch""ont is the product of continuous pll~cl,y;ork 

which h"G given it a not alwIYs sensible and consistent form and caused 

all kinds of terr..inological inconsistencies and errors. Moreover, it has 

greatly expr.nded in scope, refl('ct1ng the n« .. ,ds of creditors to a Larger 

extent than the interest of debtors. 

Amendments designed to restore a sound balance of interests in the 

liabt of the constitutional requirements of due,process and recent eon­

aressional policies should appaar in sharper perspective, if viewed against 

their historical background. 

'A. Development Prior tn 1.11", Cod .. of: 'Cavil Pr"c~durp. of. J1I7'-

The history of the California attaclm,ent law besins with the issuance 

in 1848 of the "Laws for the Better Government of California, The Preser-

vation of' Order and the Protection of the Rights of tbe Inhabitants", by 

Governor 118son. These laws, arranged in topical and alpbabetical order, 
1 

regulated attachments. Attachment, following New England examples, was 
2 

a form of original process and was available in five types of cases: 

1) When the debtor ia not a resident of the territory, 

2) When the debtor has concealed himself or abuonded, so that 

the ordir.ary process of l~ cannot be «erved upon him, 

3) When the debtor is about to remove his property or effects 

out of the territory, or bas fraudulently concealed or dis-, 

posed of his property. 



4) "'heu the debtor is abo"t to fnmdulently conveyor conceal 

his property in fraud of his c.reditors. 

5) When 'the debt ':"8 contracted out of the territory and the 

debtor has ahscoilded, or secrutly remov"d Ids property or 

effects into Cai.:ifornia, ~'ith thf; int~nt to hiruler, delay 

and dE'.fraud his creditors. 

Upon acquisition of stat",hood a ne'. attachment act 'Was passc·d in 
3 

1850. Attachm<>at ,·:as still the original process and ,;as available in 

actions upon contr.act whe.n the plaintiff had good reason to believe that 

the defendant 

1) had or 'Was about to abscond from the state or had concealed 

himself , 

2) had or was about to reJ>love hiR property out of the state with 

the int"nt lu deh'aud his creditors. 

3) had fraudulently contracted the debt sued upon, 

4) 'Was a non-resident. 

5) had or was about to dispose of or conceal his property. 

with the intent to defraud his creditors. 

Attachment was converted into mesne process and a provisional remedy 
. 

in a pending civil action by the Practice Act, passed on April 29, 1851. 

In its original form the Practice Act authorized attachments in actions 

upon a contract, express or implied. for the direct payment of money. 

which contract is mado or is payable in this state and not secured by 
4 

a mortgage upon defendant's real or personal proper.ty. No requirements 

as to non-residence. concealmc.mt or abscondence were provided. The writ 

vas issued by the Clerk of Court and was available at the time of issuing 

the summona or at any time afterwards. The attachment plaintiff was re-

2 



qUircd to file an affidavit shO\vin:;; the amount in which defendant was 

Indebted to him and to put ul' a bar,!! in a S)E\, not less than $200. The 

provisio"e \,,,,",·,,lOodf'.1 . .,J ah"r but not .. "tirely cOjlied fr01l1 the proposed 
5 

NeH York Code of Civil ProccUure'. In the proposed New Yor,c Code at-

tachi:'.t""l:nt 'ioJas avail;.ble in all actions for the recovery of n:oney but 

only against a non-r"esider:t: or a defendant WI10 had .s.bsconded or con-
6 

cealed hilJjself~ Tbe ord0.r of D. t tach.i,~cnt \t~as is su;!d hy t:lIe judge rather 
7 

than the clcrk~ Both under tbe proposed N(:!'<,/ Yo;:-k Code and under the 

California Code the earliest time at which attachment ceuld issue l,as 

the time of iSBuing t1-'" summons. In No\,' York, however, civil actions 
8. 

were co~~cnced only by service of the sunwons, while in California 

the COIl1!IlCnct',;,ent of an action dated from the filing of the complaint. 
9 

The first reform of the attachment provisions of the Code occurred 

within tr;..m Yf"Ar:r:;. In its fourth ses!:.:i.on the California 1.~8i~1:lt\!r~ 

amended the attachment provisions by adding attaclunents in actions upon 
10 

3 

a contract, express or implied, against non-residents •. Since that time, 

with the exception of a brief interval between 1858 and 1860, California 

has provided two types of at::achl'1ents: the so-called "foreign attachment" 

against non-residents and the so-cal1",d "domestic attachment" against 

reSidents, gradually expanding the scope of both attachmcnts but never 

making th""; co-cxtens j.ve. 

As alre~dy mentioned, in 1858 California again changed its attac1'lllent 

law, abolishing domestic' attachment and permitting attachment only in actions 

against absconding, concealed or non-resident defendants or in cases of fraud. 

In 1860, hm,ever, the state of affairs created in 1853 ",as restored. Attach-

ment »as authorized a) in an action upon a contract, express or implied, for 

the direct p;;yment of money, where the contract ~]as made or payable in 

11 
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California and not sec urpJ by ~ mot" tf,ag~, lien Or pled ge upon real or 

personal property or, if so fH'·el]'r(~d,. the security had b~en rf!ndf"rcd 

The r(·quir~d CC:"t!.:cnt of the. aff.Ld.:1.vlt v:as expanded,. requiring in 

addition to a showir,g of the conditions required for the issuance of the 

writ an arfirmation that the debt clair.'cd \Jas an actual, bona fide existing 
13 

debt a!,d that the attachment was not sought to defraud other creditors. 

In that form the attachment provision~ were transferred into the new Code 
14 

of Civil Procedure of 1871. 

B. Developmcn t und er the Code of Civ i1 Procedure of 1872. 

In 1874 sections 537 and 538 were subjected to some stylistic and 
15 

minor substantive amendments. It was clarified that the security which 

render~ attach",ent unavailable consisted either in a mortgage or lien 

upon real or personal property or a pledge of personal property and not 

of a "pledge upon real or personal property" as the original version implied. 

Moreover, it was no longer necessary for the availability of domestic attach-

ment in the case of an existing security that had become valueless, that the 

cause of such occurrence was an act of the defendant. It was only required 

that the loss of value was not due to any act of plaintiff. Conforming 

changes were made in section 538. In addition the need of a statement in 

the affidavit that the sum for which the attachment was sought is an actual 

bona fide existlng debt was deleted. 

Section 539 was amended so as to increase the minimum amount of the 

required bond to $300. 

In 1901 section 538 was amended so as to render it clear that in the 

case of non-resjdent attachment the affidavit had to contain a statement 



16 
that th~ indebteduess claimed was on~ upon a contract ~ express or impli(!d. 

Moreover, the scope of the liahility on the bond under section 539 was re-
17 Ifl 

defi.ned. The statute J hov.~("vcr,. "{y<;ls d ec:lared t.o be ul1cons ti tutional. 

In 1905 the fjrst m<1jor ('xpansion of attachment was made, by ex-

tending foreign attil"hment cO actions for di1Inages, ariRing from an injulY 

to property in this state "at7sed by negligence, fraud or other wrongful act. 

Sections 537 and 538 ,,'ere. amr,nded accordingly. 

19 

Subsequently both dO!:lc[,tic ilnd foreign attachtllf'nt \Jere extended further 

with the result that California became one of the. most "liber.!!l" jurisdictions 

with respect to the availabllity of pr~--jlldgment attachmen.t. 

5 

Domestic or resident attachment was extended or clarified in 1929, 1933, 
20 

1961 and 1%5. Th," first of theae amendments B;>ecifiea that act tons for 

support, mailltenan~,e. care or necessaries furnished to a spouse or relative 

shoo.ld be c1c·~,;j to be actiohS upon an implied contract i·or pur,oses of 

attachnent The amencment of 1933 addei deeds ,,~ trust to the list of 

seeurit!.e·" l,,,n:ing an atta"hment and added tvo types of ;:laims to the cases 

1.~. "ihich co,·,.esUc attBchment is available a) runt claims in proc:eedings for 

to the St,,,te or its p<>lltLC'a1 suhd:lvisfcons. 1:1 1"61. ~<:t1c",.s upon nscission 

ware o,"c1al:d actIons "pon "" implied co,~tru.ct for the purposes of attachlilent 

,;];1 in 19"65 "".!lim" '~l<·~e"ding $5000 upon contractu made outside tl1,~ State and 

not l',,:.-r.ble in. the S~at,e were t',cldn(\ to the list of cOfltraet claims ill which 
23 

In addition, amendment5 of 1951 added actions 

for recover.y of funds ~~l'ended in narcotics investigations to the catalogue 
24 

of pu!:>lic ~.<::ti011& 11'- which ~ttad1!llent ~,ay be SOUbht against reSidents. 

NOI'.-!",~s1.1e!'.t .:ott.achment waa lik_ise progressivdy enlarged by amend-
25 

lIIents nmelc ie, 1927. ".951 and 1963. The first af these amendmeats extended 

22 



~' the two classes of cases entjtlec1 1Ifo:::etgn attach:n.e.nts H to dc.fe_nclants who 

have departed from the. state or after due diligenc.e cannot be fOUftd ,":rithin 

the state or c.erl1cesl themsclvc'_s for the purpose of .::lvoiding summons, in 
26 

addition to non-re"ident defendants. The "mendments of 1957 extended 

forejgfl attachmf'l"!t to pe.rsonal injury claim~ and the amendments of 1963~ 

finally, included actions for .. .,rongful death. 

Of course, section 538 Has a",ended so as to assure confocmity with 

section 5:17. In 1927 section 53B (1) -(3) "as re-"ritt:e.n so as to assure 
2B 

27 

6 

automatic confol~ity. In 1933, because of the applicability of the statute 

to proceedings in justices' courts, it was provided that attachments were 
29 

limited to actions claiming $15 or more. 
30 

The amount was subsequently in-

creased several times. Other amendments provided for the scope of the af-

fidavit in the case that attachment of wages was sought for claims based on 
31 

tl.:.c furni~hing of COTI'_~on ne('essaries of life "nd the> iocIus;,,,n of ,. ep.np.ral 

affirmation that the defendant has not been adjudicated a bankrupt, with ref-

erence to the debt for which the writ is sought or that the defendant is Bub-
32 

ject to a wage-carner's plan. 

The other sections of the original attachment act (C.C.P. 1872, sections' 

539-556) likewise unden,ent numerous and extensive subsequent amendments and 

the insertion'of supplffinentary sections. No detailed chronological or topical 

analysis of these amendments and additions, however, is needed in this part 

of the survey. since it focuses primarily upon the substantive prerequisites 

of the issuance of the writ and the showing that must be made to procure it. 
the 

It should be noted, however, that/legislature provided for the secrecy of 

attachment proceedings in 1874 by amending the Political Code ,section ,1032, 
33 

which established the right to public inspection of official records, to the 

effect that in cases of attachment the filing of the complaint and the issuance 



of the "rit sholtld not be made public untU the filing of the return of 
34 

the service of the writ_ Although most p~"ts of the Politieal Code were 
35 

re.pealed concurre~ltly with the en..'1ctment of the Covern<nent COG£' in 1943, 
36 

Political Code section 1032 rc,,,,,,im:d in force as such until 1951. In 

that year the portion of sedion 1032 thelt governed the public ch<lracter of 
37 

official records ,"laS transfci:'red into the Govern..'1lcnt Code as section 1227. 

The portion of section 1032 thnt e~tablishd the proviGional secre.cy of at-
3S 

tachB(Onts was transfc::red to the Code of Civil Procdure as section 537.5. 

The continuous expansion of pre-judgment attacJ,ment did not fail to pro-

7 

voke a reaction. Especially resented was the pre-judgment attachment of wages. 

Siding with the proponents of limitations on the attaclunent process, the Calif-

ornia legislature included a provision ia the Unruh Act prohibiting wage attach-

ments for a period of 60 days from the date of a default by the installment 

lmyp.r 'in a DliVlnent owed under Ii retail installment contract or on retail in­
::19 

stallment account. In addition, the affidavit required by C.C.P. section 

538 must include certain additional affirmations as to the propriety of the 
40 

venue. 

2. 

Contemporary Utility of and Need 
for Attachment 

In the light of the modern attacks on attachment it might be useful to 

analyze the legal or strategic advantages to the creditor furnished by the 

remedy. For practical as well as historic reasons it might be helpful to 

distinguish between foreign (non-resident) attachment and domestic attach-

ment. 

A. Foreign Attachment 

The traditional main purpose of foreign attachment was the supply of 

,M" 
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a mearl3 to the c_rcditor to reuc.h ass08ts of a debtor located in the forum, 

despite the fact that, owIng to the absence .of the debtor from the state 

coupled l"Tith h:1.s r..on-rcsid0n~E':, thft forum had no pc...rso1l81 jurisdiction over 

the debtor. It clas rc,cognizcd that jurisdiction for the· purpoge of collect-

ing out of such usse.ts was in conforr!"fity with the R1andate~ of federal due 

process so long as suffici.cnt str'ps "erc tllb"n to bring the co",_mencement 

of such proceedings to the notice of tll", debtor and as long as the collection 

of the )udgmcnt recovered ... as limited to satisfaction from those assets, the 
41 

attachment of whir.:h formed the basis of j\1risdiction. This jurisdiction 

11 -'" i ", 'd'ti was ca eu -quasi~ n-rem Jur~s ~c on. The proper form of a quasi-in-rem 

judgment was that of an ordinary money judgment "'ith the execution permanently 

stayed with respect to all assets other than the assets previously attached. 

Such judgment was not entitled to full faith and credit in sister states. 

Obvluu&ly this f.1c.:thod l~Tv..S th02 3ho:r!.:~sl and ~'J.rc~t 't'!."l~1 for a CT"p.ditor tc ~~-

propriate assets of a non-resident debtor to the payment of his claim. 

Whether the more circuitous route of obtaining a personal judgment against 

the debtor in a forum possessing personal jurisdiction over him, followed 

by supplementary proceedings to compel the debtor to apply his out-of-state 

assets to the payment of the judgm~nt Was a feasible alternative,was neVer 

seriously discussed. 

Has the extellBion of personal jurisdiction over a non-resident defendant 

under the so-called long-arm statutes obliterated the need for quasi-in-rem 

jurisdiction hased on non-resident attachment? The answer seems to ha\'e to 

be "no". To be sure, Professor Carrington has strenuously argued to the con-

trary. His noted article on the Hodern Utility of Quasi-In-Rem Jurisdiction 
42 

started with the sentences; 

"Now that the venerable concept of quasi-in-rem jurisdiction has largely 

outlived its utility, it is proposed at long last to make it available in the 



federal courts. It: f:;t1St be concQded that tl1l..: proposal of the Advisory 

Committee on CiviJ Rules to amend Rule I, for this purpose would bring 

Federal courts into line "'ith t]lC practice in state courts and with Inng 

standing ""glo-American tradition. llut greater justificatinn tha.n this 
an 

shnuld l>e requiled befnre such/antiq"e device> is Ilppended to. our modern 

apparatus." 

Unfortunately, Professor Carrington did not tell clearly enoush why 

9 

the cencept of quasi-in-rem jurisdiction had outlived its practical utility 

and neither the Rules Committee nor the Supreme Cnurt were persuaded. Rule 4 
43 

has in fact been amended, so. as to. grant qUllsi-in-rem jur;.sdictinn to. the 

Federal courts. 

The reasen for the vanishing utility nf quasi-in-rem jurisdictien 

asserted by Prefessor Carringten could consist either a) in the gradual 

enlargement of personal jurisdictien over the non-resident defendant nf 

the s.tate where the assets are lecated or b) the gradual enlargement of 

. personal jurisdiction over the defendant of sister states with the attend-

ant greater chnice nf fora with personal jurisdiction in which plaintiff 

ceuld sue. 

Certainly the secnnd alternative is hardly persuasive. Granted, that 

a plaintiff .may have greater choice of fora with persnnal jurisdictien among 

sister states, he still runs the risk nf resort to the doctrine nf forum non 

cenveniens. Most ef all, even if the plaintiff succeeds in recovering a per-

annal judgment, cnllection from out-of-state assets would be difficult at 

best. Obvieusly, the writ of execution of a sister state dees net reach 

out-ef-state assets. And as stated befere, resert to. supplementary pro-

ceedings to. compel the debtnr to. apply nut-of-state assets to the payment 

of the judgment would not be very effective and presents further jurisdictinnal 
44 

difficulties. 
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Hence the oilly valid ~rgument for the dicdnished need [or non-resiuent 

attachrr,p.n.t and quasi-in-r(:,nL juris~1i~tion maf:t rCGt in the eXfJ3.nded in per-

enn..."lnl juris.::.lictlon of the str.:.te \Jhf::rc the aSSE":!:s are lucated, caused by the 

so-called lonG-ar~ statutes. 

In the first placp., huo.·}eve:r, it is still true that J'!"'eTe pre.senCG of 

assets of a debtor in a state doc:s not permit it to exercise jurisdiction 

True, the new California long-a.rm statute attributes juri8diction tron any 

basi" not inconsistent with the Constitution of this state or of the United 
45 

It is, however, highly questionaLle \·,hether due process permits 

jurisdiction over absent and non-resident debtors merely on the ground that 

t;he debt may be collected from assets within the state. All the arguments 

a~ainst quasi-in-rem jurisdiction (hardship on the non-resident defendant 

bl""RllSe of th" need tC' defend) 1o'0nl d b(> n!p-gnHied by euch a reading of the 

due process clause and nothing in the morc rec(>nt decisions of the Supreme 

Court expanding the scope of persolul jurisdiction authorizes such extreme 

latitude. Personal jurisdiction is based on the existence of minimal con-

tacts justifying the exercise of personal jurisdiction in the particulaI 

action. Presence of assets in itself does not seem to amount to the requi-

site contact justifying the neglect of territorial limitations on the ad-
46 

judication of ordinary debts. Modern long-arm statutes such as those of 

New York and Oregon grant personal j,--isdiction on the basis of presence 

of assets only if a) the assets consist of real estate and b) the action 
47 

arises from the ownership, use or possession of such property. 

Accordingly, it most be concluded that in many cases there is still a 

need for quasi-in-rem jurisdiction and for attachment based on jurisdictional 

needs, Conversely, in nUlnerous cases of non-re5ident defendants, the former 



jurisaictio;!,:d. need. for ,attach:ncnt 1-.. ... '15 bef~n elililinated and in !=.h.~ cases 

the. qUES ti on of 1;.-7hc thcr mer c nOll-T e.s idcucy ::-:llOUld still be .a suf ficient 

Res:i.Lent attacb_i1~nt is not ncc:lec1 3S the. 021y (iircct road to reach 

11 

.assets, but j t is (i convenient r~1::1Cdy for the creciitor to protect hillself agdinst, 

inter aJi3, 

a) dissipation of as,;cts by th" d8hto,-,; 

b) ccraversion of non-exC:'mpt a.s:=:ets int{J exempt assets; 

c) acquisition of priori ties by either creditors or purchasers; 

d) insolvency and resulting equality of distribution, provid~d 

that bankraptcy petition is filed more than four months after 

the levy. 

Consi.dering that atr.aclU1le.nt before judgment. i~ .a lla.rsh rE!Wk:.dy.,. lhe 

question necessarily arises .. hether and under "hat conditions a creditor 

should be entitled to these benefits. Certainly the history of resident 

attachment shows that the benefits listed under c) and d) are by and in 

themselves not sufficient to justify an attachment. The benefit listed 

under b) is eVen less a justification for an attachment since a debtor is 

entitled to convert non-exempt property into exempt property even on the 

eve of an execution. However, the ground listed under a) furnishes a valid 

justification provided there is a real danger of such dissipation. The law 

of fraudulent c.onveyance affords no satisfactory protection. At any rate, 

it is more efficient to lock the barn than to recover the horse. 

c. Strategi{: Ilenefits 

Of course, in addition to the actual legal bene.fits afforded by the 

attachment, there are certain stra.tegic advantages. Attachment may prompt the 



12 

debtor to pay a d~,:)t r~:n::hE:r t.hn..!t to nt~edlc.::ls.lj cont(:st it. On th.e other 

and should r('!'[!8tJn::!1_'~.y and "';;~~~irl]y dis-puLe. In fac.t, tlLf::: coercive.: element 

is the main re..;~on fo):" tbe rf.'Cef,'t attacks agailist tl1e rerredy. 

3. 

Soue Cc~~arAtiv(! Observations 

It may be a surpi'ise for 1:1(.:5:: li!i~nlh{'rs of the M!cri.can legal profession 

to le.tlrn that coal .. -,:on lE:l,: proc~d"He. !lever adopte.d pri;..l.-judgnent attachment us 

a provisional remedy and that modern English procedure until today has not 

prov:l.ded for pre-judgl'l"nt attachment. To be sure, Foreign At.tachment arose 

in the l-:ajor's Court of the City of London and was transplanted from there 
48 

. into other city courts und(>:'r variolls bDrcuf~h customs ~ It, hO\oJever, never 

took a foothold in Westminster Hall, althoClgh it migrated "ith ease to the 
49 

. colonies. Ad;1!lralty was the only high cour t which used the procedure of 

attackwnt as a provisional remedy, as its practice rooted in the civil law. 

In 1869 the Judicature Commissioners recommruilled that the Court should 

be given the power to order attiiLchment of property of the defendant within 

its jurisdiction, 1£ the plainitff established.that he had a vaHd claim and 

that there was a need for restraint: 

"We think that a Judge should have power, at any time after 

writ issued, upon heing satished that the plaintiff has a 

good cause of action or suit, and that defendant is about 

to leave, or is keeping out: of, the jurisdiction to avoid 

process,. to order all attachment to issue ag:1inst. any prop-

erty of the defendant. "hich :nay be shown to be within the 

50 



~lDd in dc-fau] t of bail to be dealt: with as the judge may direc.t .. 

This pu\.ter, vihtch is an.;.;l0f;('US to thf!t now V..?.:;tCl-1 iri the Court of 

AJr.1iralty, may f.)..J~-\(, the use of \·:rits of Capias ~-lnJ Ne Exeat Regno 

oppressively) ] E~SS frequent. It may also Lender the retention of 

the proeess of fO-rf.-i.8n dttacl,.-;:~ent in The Lord ~13yor: s Court of the 
51 

City- of LOfldon ur~n(:cessa:ry. II 

This recon:rr.endation \-/['~a not acted UpOl":'~ III 1969 the Cor!1mi.tt.ee on the 

Enfcrcement of Judgment D~bts (unckr the! clqinl1lnshlp of Hr. Justice Payne) 

revived this reCO""lit'.naa2ion and pro;>osc,d that tI.e judge be given pmler to 

i.ssue injunction to restrain dispOSition or tran"fer out of the jurisdiction 
51 

of assets before judgment. Such pow",r should t.e subj e.ct to the followlng 

condi tions: 

1) The order should be mad" by a judge of the High Court 

or the county court, 1?l1O should have an unfettered dis-

cretion so that he can prevent his wide PDI'CC from being 

abused o"r uged oppressively. 

2} Th" creditor should satisfy the court by affidavit or oral 

evidence 001 oath that h,? has a goal cause of action against 

the debtol". 

3) He should satisfy the ccurt by the same meaDS that the debtor 

has property available to ,neet the judgment in due course, in 

full or in part, and that there is probable cause for belieVing 

that the debtor is about to dispose of the same, or to t:ransfer 

it out of the jurisdiction or othen"i.se de'll with the same so as 

to defeat the creditor's claim. 
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'1) The orde:-:-- should only be made after tLe ' .... rit or summons 

has "beeil :issued, or altCYllatfvc.ly on t(::rms that the \'lrit 

or SUT'J.:lOl1S S~l()uJ.d be issued on the next day on y)hich the 

court (li'fi_ce' is ~ppn. 

5) There sbould be POTt?C:'I' tn ordf-x the attencancc of the debtor 

a t the c:ourt on(;, if lH?_e.d b21 .to detain h:!r. ... until he has dis-

53 
keeping} or othcrHtse given sccurity as approved by the court. 

D. Other Amerj cnn Jurisd J('t:i.u~ 

Califor>1ia is one of the most permissive jurisdictions in providing 

for attachment. 
54 

In New York attachment may issue in any action for eight statutory grounds, 

viz. for the reason thal: 

1) The defendant is a foreign corporation or not a resident 

or domiciliary of the state; 

2) the dtfendant resides c.r is domiciled in the state and 

cannot be personally served despite diligent efforts to 

do SO; 

3) the defendant, with the intent to defraud his creditors 

or to avoid the service of summons, has departed or is 

about to depart from the state or keeps himself concealed 

therein; 

4) the defendant, with intent to defraud his creditors, has 

assigned, disposed or secreted his property, or removed it 

from the state, or is about to do any of these acts; 

5) the defendant, in an action upon a contTact~ exprHSS or 

implied, has been guilty of a fraud in contracting.or in­

curring the liability; 
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6) the Dcllon i 8 b~-;sed. LpOll the \·:o-rollgiul reC2ipt) conv..:!rslon 

or retl..'nLio:n, Cor tl'j(: aid:l.-ng or. ~JetliI"':L thereof, of any 

property hc:-.1d or Oi·.UCJ hy (~ny gOVel~n:.JL:;,t:) 1. agency t including 

a munic ipal or p .... ~l)l.i(' cor-;?cratio:1, nr oJ:fic{'r thereof; 

7) tbi: cause of UCliOi"! :is based on a judg'lic:.nt~ decree or order 

of a court of the United StGtes or of .:1ny other court 1i-lhich 

is e.ntitled. to full faith an.::! cl-edit in this state, or on a 

8) there is [j C:-luse of action to 1:CCQver damnges for the conversion 

of personal property, or for f'-(lud and deceit. The "order of 
55 

attachment" is iSBued, upon motion, hy the court .. 
56 

The motion 

must shor.·.' .. by aff idavit and such other Wl"it ten evidence as may 

be submitted, thot there is a cause of action and the one or more 

grounds for attachment that exist and the amount del!!anded frol!! de-

fendant above all counterclaims. The order may be granted without 

noti<ce before oc:: aftex service of sum:oons at any time before judg-
57 

ment. If attach~ent is ordered prior to the service of the 

summons~ service of the SUl.Lmons or first publication thereof 
58 

must be. had within 60 days. 

Ne.' York 1a", thus is noteworthy because of the fact that 

1) attachments are judicial orders. 

2) there is no attachment against resident debtors, unless there 

is some past or expected frauciult!nt or opprobrious conduct. 

The only exceptl.on relates to actions on foreign judgments, 

but in this case attacPJ!lent is really a form of execution. 

Of cour,se, the fact that Nt'" York permits non-resident attachment with-

out additional qualifications has creat"d troubJ."some questions spelled out 
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in the, concurring opinion of: Jus.t:ice Brc~itcl and in the dissenting opinion 

of Jus tice Burke in 5i '"f.C,"" v. LodelD n.), 21 N. Y. 2d 305. D t 31/, and 316. 234 

N.E.2d 669, at 674 and 675 (1967). 
59 

In Pennsylvania Itket·risc domestic at;t:r~chT:1ent is aholished and attach-
60 

mcnt is either- Bfpreien 8.t tt'c!tmeut" (non-rcsidf"nt tl~tachr;.ent) 
61 

or Hfraudulent 

debtor's atLachmene'. 

Foreign attac.h:nent is available. in any action, other thau an action ex 

delicto arising, I~~OTil acts cOf'uuitted outside the Corr .. ":1onwealth, in which the 
62 

relief sought includes a judGment or decre.e for the payment of money. 
63 

}~raudulent debtor' s attachment nay issue in fOtJr cases ~ viz. when 

the defendant "ith intent to defraud the plaintiff 

1) has removed or is about to remove property from the juris-

diction of the court; 

2) has eoncealed or is .o.bout to conc.2al the property; 

3) has transferred or is about to transfer property; 

4) has concealed himself "ithin, absconded, or absented 

himself from the Co~~onwealth. 

Both foreign or fraudulent debtors attachment may be either original 
65 

64 

or mesne process. The writ of attachment, whether foreign attachment or 

fraudulent debtors attachment, is issued by the prothonotary upon filIng 
66 

with him a praecipe for the writ; The praecipe in fraudulent debtor's 
67 

attachment must be accompanied by a compla tnt and a bond. ",hile in foreien 

attachment no bond is required and the co,aplaint may be filed within five days 
68 

after the filing of the praecipe. 

Jurisdictions in which attachment and garnishment are separate reme~ies. 

It should be noted that in a few jurisdictions attachment and pre-judgment 

garnishment are separate proceedings with different prerequisites and scope of 

applicability. 
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This ~ for cxamp.1 c: ~ ts the case j n E.:l ~:~li.ng ton ~ In that state e.t tR.ch-

ment and garr;j.Ehra~'nt a:::-(~ r:!~:ulatl~d by t\'lO d:Lffercnt chaptc~rs of the R_cvised 
69 70 

Code. Two 

of them are in eff(:ct foreign or j]c;\~resid8nt .J.ttachm(':nt, seven others in-

valve some type of fr~uduleD.t or opprcD:ciollG conduct. Resident or domestic. 

attachment Hithout such conduct i:;. authorize-:.Q in action::.~ on a contract, 

ex.press or implied. 'i'hi s expansior:,. howeve.r, was added only by an ~.1!iendClent 

71 
of 192-3 ~ Pre-judf,lne_nt:. g.arnislliv_~nt may ifiSUC in t'Y."1C cases: a) \·:here an 

original ~ttachment had been issuec and b) ,,'here the plaintiff sues for a 

debt and makes an aff:idavit that the debt is just, ·due and UlWaid, and the 

garnishment applied for is not. sued out to injure either the defendant or 
72 

garnishee. Garnishm,,;1t thus has a much bo:oade.r scope than attachment and 

is authorized in any actiDn, whet:hc·r against a resident or non-resident, on 
73 

oar;. "indc:btcducGs". 

In 1969, as a result of the Sniadach case, the '-'ashington legislature 

reenacted the garnishment law l:iffiiting pre-judgment garnishment of earnings 
74 

to non-resident and fraudulent debtors. 

A si&Lilar situation exists in wisconsin. In Wisconsin attachment and 
75 

garnishment are governed by different chapters of the Revised Statutes. 

While attacr~ent is limited to actions against non-re3ident, absent and 
76 

fraudulent debtors, sUbje,ct to additiorull qualifications, garnishment may 

be resorted to in any a~tion for damages founded on contract, express or im-
77 

plied, and in tort actions where a writ of attachment could issue. In other 

words, while a writ of attachment cannot issue in actions of resident defen-

dants subject to service upon a contract, a garnishment summons will issue 

in such case. 

In 1969 the garnishment statute as relating to wages was amended to take 
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78 
care of the: mrT:ld.:1tes of the Sn1ad&ch case 

79 
and the Federal Consumer Credit 

Protec tton Ac t . rrejucf;:nent garnj sh~:1ent action affecting the earnines of 

the princip81 uefenclar.t· \Jere prol1ibiteu, except by authori2ation of a judge 

upon a showing that no personal 8ervice on defendant was pDs~.;ible ~ Even in 

that case no judr;ment is perm:itted unless the. summons: in the :r:lEJ.in a.r.tion vas 
80 

received by the defendant frOt" his cr.lployer. 

The So i ada c h ell Se and It s Aft-em!!" th • 

The Iml of attachr.leut of varioulO jurisdictions has been the subject of 

occasional attacks on (·oa8titutional grounds but until Sniadach v. Family 
81 

Firancc Corporation no fault had been found with it by the Courts, although 

public opinion did not alwa.ys react so cO!tlplacently. 
82 

The most celebrated 

In thp.t case the fo~i&1 

attaclnnent law of Dela\1are ·~as challenged as violative of due. process, 

beca.use it barred defer.dant from defending the suit without giving security 

in t.he 8!Uount of the prop€r~y attached. The Supreme Court held that this 

procedure, because of its ancient origin" did not run afoul of the mandates 

of due process, despite the hard shipe it causc-d in the individual case. 

Counsel for the winning party (subsequently Chief Justice) stone, however, 

nearly missed his appointment to the Court because of his role in the litig-
83 . 

ation. Sniadach brought a new approach by the Court. 

In Sniadach, the \,/isconsin garnishlllent law, as applied to pre-judgment 

garnislnnent of wages, was attacked as unconstitutional and the Supreme Court 

sustained the attack. Unfortunately the case presented an accumulation of a 

long list of aggravating Circumstances and the precise scope of the Supreme 
84 

court's mcndate is much debated, both in subsequent decisions and by 
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commentators. 
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"'be principal opinion, written by Mr. ·Justice Douglas, listed a number 

ot groaada ¥bleb cumulatively rendered the garnishment violative of due 

process: 

1) the Wisconsin stat,ute permitted garnishment of assets without notice 

and hearinG prior i..o th~ lc\ ~y; 

unle S~ tl'la.l on the merits 'Vtas had 2_nrl t,he debtor won; 

4) the aesets COl1 sJ. steel in i-.'r1.ges; 

5) the state bc.:1 a very paltry exer:lrtion stet1.1tc; 

6)· the claim to bc se(OureJ by garnish!w.lt included collection fees; 

7) debtor was a resident of t,he fo)"'u'" and readHy sub,ject to in persona.."'l 

jur:!.sdiction; 
fnr 

6) no s1tuatlou cu.lli:u/j /prof ... t;ct.ion U.L tiie creuito·c w~!.s presen"ted by tne racts. 

Hence in view of the totality of those agGravating conditions the absence of 

notice and hearing pr-ior t,o "che taking \1a8 held to be fatal. To what extent 

abscnce of ccrtain of these ~Jgg"'8.vB:Ling i'eatul',es mieht dispense ,lith the 

need for pr--lor hearing remains conjectu:ral ~ If, fo)" instance.t the assets 

were land, no notice and hearing prior to an attachment thereof might 

be necessary, since ati:.e.cJllnent of 1.a.'1d dOeS not deprive the debtor of his 

enjoyment but only ai'facts h~s vower 0:[' disposition. It shoul.d be noted 

however, that the lack of notice and Erior hearing in the case before the 

Court was held to he a violation of due process, even by the m3.jority opinion, 

although the opinion stressed the fact that the ,,Tis~onsin act did not permit 

a hearing on defenses of fraud 0= other grounds evel, in the interi'll between 
87 

garnishment a,l'ld 'trial on the mari ts. 

86 
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tion::>. AlthouSh the PI'CSC!"iC(; of f:.pcc~ al cirClIllstances J:liGrJt dispe::nse \06 th 

the ne~essity of notice and £. prior hearing, in the- case before the Court 

such circU1lstances were not shown D!:.d tbe delrtor ·was IldeprivC'd [of] the 

us~ of the earnished portion of her wagos durl~e the interlm period betwcen 
88 

It may be mentioned that "nie-de-en '·Ias to a cer'tain extent i'oreshadoVied 

by the dj.ssents of Mr. Jusliee Douglns (jointed t,y the Chief Justice and 
89 

Mr. Justice Black) and by Mr. Justice Brennan in Hanner v. De garcus. 

In that case en execution fiale was attacked as violative of due process 

because under applicable law no prior notice hai been given to the judgment 
90 

debtor. Under ),;ndicott Johnson Corp. v. Encyclopedia Press no such notice 

vas constitutionally required. Certiorari was grunted to determine whether 

Endicott should be overruled. After hearing on the merits the court, by a 

per curia.'ll opinion, dismissed the \lrit as improvidently granted. The dis~ 

senting Justices \Irate opinJ.ons to the effect that the Court should have 

determined in the posture of the case before it whether Endicott should 

be overruled. 
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Hr. JUGtIce D'lUghc stz,ted that the continued vaUdity of Endicott was' 

sqimrely p~esented and t~at subsequent developments in th~ law of due process 

required a rcconsi'deration of the Thtionale of 'Endicott. 

"Since the Endicott decision, there has been not only an expg,nsion of 

the scoJO" of the notIce requirement itself • . but a new app~oa~..h to the 

constitutiona.l sufficiency of the lneanR of givinc notice in particular types 
91 --

of ca.ser:' , • ,n "~'he Endi coj;t rationa.le that a party \:11c. has litigated 

a case o.nJ had Il ,judgment taken against him is deemed, for purposes of due 

process, to be on notice of further proceedings in the same aotion was", 
92 93 

as Hr. Justice Douglas stated, "rejected in Griffin v. Griffin" with 

respect to proceedings to obtain judgment and execution for alimony arrears. 

Hence he intimated that thcre was no more reason to still accept the Endicott 

fiction of cC:lstru,cti,tc notico bccauzc of k:no~lcdg~ or ~hc undcrlyir~ jt:.dgmef~t 

in ordj.nary execution proceedings, especially ul1<',~r sta~,e laws which afford 

the execut:'on debtor the privilege of speCifying the p:rJperty to be seized on 

execution. l~r. Justice Dr>'. nnan did not indicate "by the Endicott rule was 

ripe for reconsideration but shared the other dissenters I vieu that it ought 
9',· 

to have been reappraise·l. 

:;:n ,'j.eH of the cU:llu}z,',;i ve approe,ch pursued by Mr. ,r"Etice Douglas in 

notice and hear ins is required 

prior to a:.1~,: attaeh"J!ent, or only prior to any attachment against residents or 

only to any attachment of wages ageinst residents. The Supreme Court of 
95 

Arizona, i" Termplan Tnc,_,::,Jruperior Court of ,Iaricopa County "eM that 1m 

order by ttl': court below which denied a .,rit of :r.andruIlus to canpel the clerk 

• 



to i::suc. a 'Writ or earnislll.1ent (of tl"1e pre-jud@~ent type) \lith .respect to 'Wages 

a.s lrcll r ... s pro:perty oth02r th~n! T,:S.Cf.:3 w'ithout prior notice! and heari:r~ H went 

beyor,J the scope of the iiLimk ci, opinion" und vo.cMed the denifd of the writ 

of m.and:::.l11;)s to thp exten.t t1ic..l,; it cxter:.dC!d to propar..:.y other tha!1. \\agcs. 

The Court of App'~als of t,hat stllte had (;o:ne to the oP:Jooite result in a 
96 

prior cz,t;e involvinc a garni.s:h~::::nt of nn t;CCO·' .. J1t r(!c~ivable ~;r1i.ch there-

fore to tho.t extcnt seems to be overn,lcd by .the l~t.cr Supreme Court judgment. 
97 

Another DiviSion of the Arizouh Court of I.ppr.als xeached the letter conclusion. 

The oppocite re:;ult \las r..::ached by the Supreme Court of Wisconsin. In 
98 

Larson v. Fetherstone that court held that the Sniad"ch rule also applied ~ 

the garnishment of property. other thar. wages, especially bank deposits. 'l'b.e 

coUrt buttressed its holding \lith the follo"ing linc of reasoning: 

"Although the majority opinion in Sniwlach makes considerable ref'erence 

to the hardfloip of the unconstitutional proccdure upon the wage-earner, 

we think that no valid distinction caD be made between garnishment 

of' wuges and that of other property. Clearly, a due process violat;o,D 

should not depend upon the type of property being subjected to the 

procedure. Under the respondent~' contention ,wages in the hand of' 

the employer would be exempt fronl pre-judS/llent garnishment, but wages 

deposited in a bank or other financial institution would be subject 
99 

to pre-jude;nent garnishmcnt:' 
100 

In California the SUpreme Court has held tvice that pre-jud@ttent atta.ch-

ment of wuges under the applicable statute \ISS violative of due process, 

despite the requirement of an eight-day advance notice to defendant. On the 

other hand, the Court refused to rule on the validity of section 537 as 



applied to attachment of property other than wages in an action hrought by 

the "Attorney General in a ,·,rit of mandate, resting this refusal on the 

ground that the proceedings Were tantamount to a request for an advisory 
101 

opinion. 

The lower courts of California have reached conflicting results as to 

the applicability of the SnjaJach rule to property other than wages. In 
102 

WestcDl...Jl.!l. of Adjusters, Inc. v. Covina Publbhlng Co. plaintiff in an 

action on a promi~sory note and on a contract, express or implied, attached 

certain residential property and personal property (equipment, merchandise 

and accounts receivable). It was argued, inter alia, in reliance on 

Sniadach, that the remedy of attachment in suits·of this nature was 

unconstitutional. The D.C.A. (First Dist., Div. Four) rejected this con-

tention: "The cited case is limited to wages. The situation in contracts 

such as sales of merchandise is not of constitutional dimension. If there 

is to be any change in the law, it should be implemented by the legislature." 

Although the statement is somewhat oblique, it seems to say that resident 

attachment of property other than wages does not require prior notice and 

hearing. The contrary result was reached in Leary v. Heard (~[un. Ct. of 
103 

Alameda County, 1969), a decision which extended Sniadach to attachment of 
104 

assets other than wages. In Washington the question was left open. In 

the District of Columbia it has been held that foreign attachment was not 

outlawed by Sniadach, but the opposite result was reached by the Superior 
105 

Court of Delaware. 

ConSidering this conflict of judicIal opinion about the scope of 

Sniadach it is, perhaps, illuminating to look at the treatment of McKay v. 
106 

McInnes by Justices Donglas and Harlan. In that case the Supreme Court 



p.f'firmecl by a per cUl'io:r. 0;->1n100 f\. judg'''':rt. of the Supreme Court of l-laine 

upho1d:Lng thr~ constitutior.?l:lty of the '·lainc attachment law in a case 
107 

involving the a"ttu.ch.'1~cnt of dcfe4K~ant' s rc{!lty end sht..res of :>tock .. 

The nttacl:""lent h&t been issued as the 01-1(;i;;a1 writ in the respective 

action and a ccparatc ct.tnnlons haa subseql.,.:'.!Dtly· becn ccrvcd on defendant 
leB 

who uJ)]Xlrently 'W.n a resident or; I,lai,ne. The proccdm'c f'alloHed had 
109 

24 

been established in ).Ieine at leac1; sir,ce 1821. Neitber the state supreme court 

nor the U. S. Suprc:rce Court f'olmJ fault with thc procedure. In Snimtach 

Mr. Justice DougJ..:ts d:[d not challenge the cOlltinued validity of ~!cY..ay v. 

McInnes, but merely observed thut ua procedural rule that may satisfy due 

process for attachments in general • • . doen not necessarily ~atisfy due 
110 

process in ever! ca.se. 11 Mr. Justice Harlan; conversely, questioned the 

euthorit.y of thi" n("e1 ~i"n oy articulatinG his u.."n1illir;gncss lite t~1;."'" the 

unexplieated per curiam in l-\cKay v. McI!mc.=! (c1 tatton omitted) as vitiating 

or diluting of these essential elements of due process" (i.e. notice and 

hearing prior to measures cl.eprivtng defendant of the unrestricted use 0: his 
111 

property).. 

In the light or these authorit.ies it cannot be considered as settled 

that all attachment without notice and hearing is prohibited by due process, 

especially if the effect of the attachment does not interfere with the use 

of property, as with the attachment of realty. 

f 
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revision. Although tee )'evision if, p"'ompted by the holding in sniadann 

solely on the nebulous GC(JP" oft),,, n,enclates of Sr.; adach. It appears 

to be prcferab].c: to reconsjder the Ilpp:copriate scope: of attachment 

also in the liGht 

a) of the j1'risdictional changes brought about by the new 

long-arm statute (C.C.P. § 410.10 as a~ended by Cal. laws 

1969 eh. ).610 § 3) 

b) of a new aSS"6Sm(mt of the rellit,i \'e w";Lgnt of the 

credit')r's needs or conveniences and the debtor's needs 

for, anC:: legiti:nate interest in, an unabr5.dged use of his 

property. 

In R'y opinion bc:h A.E. No. 1602 and A.B. No. 2240 fall short of a 

generf'l re-appr".isal or attl>.chment in California. A.B. 224-0 and 

A.3. :":02 are In'iinly based on different read5.ngs of Sniadach. 

1\.3. No. 22~O essentil).lly eliminated attacbability of wages before 

jlldoent c1:3. ot >,,,,';:-wise left the scope and procedure relating to the 

is~unlc'" of attG.,,'1.':lent unchanged. 

f,."J. No. 16C2 1ikc>·~ise suppressed pre-ju~ent attachment of wages 

but, in addition, provided for notice and prior judicial hearing in cases 



scope of fraudulent debtor'" a tte.cY''''Cl't by adQl ng tLe case of a· 

danBcrc fro:n. th·:;: L'~thori7.'1.-V:.Dn of c.tt2:.cl1..~_~-::nt Hithc)lxt. notice or hearlnB 

against' non-reS}.cl2clts who P..l'C! subject to :In persOn3::l jurisdiction under 

C.C.P. § 410.10, aG ~ended. 

It is respectfully BugGe sted that these bills do not meet the need 

for a re-appraiznl of pre-juJgmcnt atttlc!-':r,ent and are subject to doubts 

as to their constitutionality. 

li(.~· better ,;upport for the approach suggested here could De cited 

tha.''! the lanent of Chief Justice Puld of the Court of Appeals of New York 
U2 

in Simpson v. Loc:h:-tann 

"Almost half a century o.go, Chief Judge Cardozo began his fanous 

article, 'A Ministry of Justice' (35 Harv.L.Rev. 113), with the 

staU:lnemt that 'the courts are not helped as they could and ought 

to be in the adaptation of law to justice I • Sometime thereafter, 

the New York u,gislature created a 1,0.1>1 Revision Commission, and more 

recently, the state I s Judicial Conference appointed an Advisory Com-

mission. on Practice and Procedure to I"..a.ke studies and recommend 

changes in the rules and statutes governing our lo.w. Revision of' the 

bases for in personam jurisdiction has been the subject of recent 

major legislative changes. The bases for the exercise of in rem 



jurisdlct:ion., ho~ev~rJ cave bee ... CB.l'ried OV(:l~ into the C:?lJR 

i'ro:lI 'Ghe Civil Practi c(! Act with li ttlc cknGe. Under the 

c:ircunstanccs, it \·!ou.~.d be bO~!l useful find def'irable for the 

Law Revifiion CooJnissioil and the Advisory Com'..-.ittee 01' tho Jud1c-

ial Conf(!rence, jOintly or sepa=tely, to cOJ:duct studies in 

depth end make reco.-:rr"endtltions with respect to the impact of 

in :rem jurisdiction 011 not only i.i tigants in personal injury cases 

and the insuranceindustry but also our citizenry generally. In 

the course of such studies, consideration will undoubtedly be 

given to the relationship intel' se:. of in rem jurisdiction, 

in person,,-"lI jurisdiction, and forum non conveniens." 

2. If such broad scope of the revision is approved, three mn.jor changes 
113 

in the scope of attachaent should be considered: 

a) aboli'~ion of dO:11est1e (;resident) attacrullent; 

b) expansion of fraudulent debtors' at.tach:nent, whether in 

case of residency or non-residency; 

c) restriction of foreign (non-resident) attachment to cases 

~here the non-resident is not subject to personal jurisdiction, 

Le., to cases of "jurisdictional" attachment. 

A great deal can be said in support of such changes. 

a) The abolition of domestic at~~chment would bring California in line 

with the laws of New York and Pennsylvania. Why should a creditor be 

able to attach goods of a resident debtor, unless there is a danger of 

fraud or dissipation of assets? Although the Court in Sniadach refused 



28. 

to "sit as a sU)"lerlegislative body" anq i·oeuced on the: de1l;andc of 

procedural d1.le process in terras of notice and prIor hearing, the 

Court in effect materially affected the s cope of' do.'1w stic atteerL'1lent, 

since it failed to substantiate. the r2qtlisitc ext~.;nt o:f the h('arlne~ 

Obviou::ly, if reGident at.tnck,eYOt must be predicat.0d upon a prior full 

dres~ hear:tng, such deticn:dnn.t,ion \.~oulQ be "tantfi..mouut to a dc-tcrtr.inntion 

on the r.1erits, converting the attachment into an execution. Although as Justice 

HArlan intimated, the object of the hearing may be lcss comprehe~sive 

and aim only at tne determination of the "probable validity of the 

claim," it still would seem trot dcmastia attacl:mGnt in the absence of 

actual badges of fraud would necessitate an undesirable duplication of 

Judicial effort that is really not warranted by the needs of the creditor, 

who, of course, loses an avenue of securing priorities over compet,ing 
114 

creditors. 

Perhaps one type of claim might deserve protection by domestic 

attachment even in the absence of badges of fraud: claims for arrears 

in support and maintenance. 

Short. of this possible type of action. C.C.P. 537(1) should be 

b) The restriction of foreign attachment to jurisdictional attachment, 

i.e., cases where no personal jurisdiction over the defendant exists, 

would likewise be a step towards bringing attachment back to its trad-

!tional scope. until the twentieth century perso!l.'l.l jurisdiction was 
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predicated Oil ej thC.'l:'" rcsin bl ~c.: or tempurary presence. Jurisdiction 

over a. nOfi-r(~sidcnt \vho va~· not pr..:~S(··,lt could only he obtained by 

attacilment of his asset~:; fonnel -in tll(';: i'or"ur:l. Such jurisdiction was n 

limited or tlqu8si in re:,';" jurisdictior;: Thp judgment,_ if in favor of 

plaintiff, ' .... as only val i( .1.nd cffecrivQ in the [t"i'lount of tile v,:~luE: of 

the propert:..r that: l-1aS uctud.1Iy 2""!ld ....... altdly a:~tachc,:..i ~ Any c'xc(:ss inuebt-

edness could not be adju.ii.cated with full faith an,1 credit effect, neither 

was a judgment in favor orche defendant entitled to such recognition. Of 

course, a general appear::nce would convert quasi in rem jur-:i.sdiction into 
115 

personal j urisd 1.C tion, but '..;rJ.tliout such sllh:llissioll a quasi in rem judg-

ment (often a default judgment) "'3S not entitled' to full faith and credit 

and did not bar a second action. Henc'~ the defendant was subject to multiple 

.litigation for the same cause of action. 

diction and this extensioa occurred «itl> the sanction of the U.S. Supreme 
116 

Court. It ",oula seem that whenever personal jurisdiction exists plaintiff 

should not be able to restrict it to quasi in rem jurisdiction by unilateral 
117 

choice. Hence in all these cases non-reSident attachnent has lost its 

jurisdictional character. The reason why, generally speaking, the avail-

ability of personal jurisdiction should bar resort to quasi in rem juris-

diction is tbe splitting of the cause; of action that results from the 

limitation of the adjudication of monetary claims to the value of the 

attached assets. 

There are apparently, however, still situations where no personal 

jurisdiction exists and aUachment Js necessary for the acquisition of in 

rem jurisdiction. These are the cases of causes of action where no minimum 



COtl .. t.:lCtB "dth thtJ state -exist except the p·ceSel.lC0 or «S;Sl!i.:.[~ frOi1l ,,,rhich 
liS 

the judgment could be collec.ted. In the.'-;(~ Cd.~Jt.!S attElch:-:102:nt based on 

non-residence alone still has a raison d r etre and should be retained ~ 

This should even be the case "here the. presence of attachable ass<?_ts is 
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due to the pres(!nce of the def(~nJ{Lnt I s debtor> i.. e~ the [::"T:l0US Harris v. 
119 

situation. Desptte the mar~y [j,ttacks on the rule of that case, 

it is not recO"',rr.r.cnded to bar attachment in suc.h cases. 

In all cases, ho-.·"Teve.r, where .s.L:cachwent ir.:. not a prer(~quisit£ to 

jurisdiction because of the availability of in personam jurisdiction, 

non-residence. of the defendant should no lon!;",- remain a separate and 

inde.pend a)t ground of attachment. Attachment in such cases should only 

be authorized, if there is reasonable danger of fraudulent conduct. In 

other words, where in personam jurisdiction is obtainable resident and 

non-resident dcf"nrl,~nts "hould be on ~qual fonring. 

Special considel-ation must be given in this context to the new rule 

relating to authority of declining jurisdiction on the basis of the doc-

trine of forum non conveniens. e.C.F. § 410.30 empowers a court upon 

finding that the action should be heaed :in a forum outside the state to 

stay or dismiss the action in whole or in part 01'- any condition that may 

be just. The court iu the case- of a stay or dismissal on the grounds 

specified in that section should be able to order that the assets of de-

fendants sitnated in the state are subject to attachment and that the 

further proceedings thercon are stayed pending the disposition of the con-

troversy in another forum. Although there might be no danger of fraudulent 

conduct on the part of the defendant, the mere delay caused by the necessity 

to initiate proceedings elsewhere might, in the discretion of _ the court, 

justify the granting of a writ of attachment. Although actually this 

power of the court is already implicH in section 410.30, it might be 

spelled out in the attachment statutes. 
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c) It is recommend cd tt; ..... t the grounds of sc-c.:llled f:r;;il~c.t.:J ent d£·btor t s 

At present the bl:O~1d !';COl'[>: of attachment, i .. e." att<'-lclr;~~ents in any action 

upon a: contract expr-esr; und iC.lpllc-d or in any .sction to recover a sum of money 

as damages arising ~rom an i.njury to or death of .n person or damage to property 

in this state in CO;i.Seqlief,c2 of nei~llgcllc:e, fraud or other wrongful ac.t J. is 

available: in ;']dditiull to Ce:LSCH nI non-residenc<-.... 

1) if 'defendant has dCjl,o.rted fron the sta!:e 

2) if defendant after due diligence canr,ot be found within the state 

3) if defendtn:t co"c~als hi:nsdf to avoid service of sum'aons. 

A.B. No. 1602 qualifies ground 1) by adding ''with the intention not to 

return" and adds a new ground Ii) if defendant ""'ith the intent to defraud 

creditors or defeat just demands has re;r.oved or is about to remove his prop-

cz-ty from tbc st~tc or h.:lS o.::.s:tgued) secreted or disposed of his property Oi:' 

is about to do so." 

It seems that the first change proposed by A.B. No. 1602 is ill-advised. 

A defendant who has departed from the state from the state "with the in-

tent ion not to return" has ceased to be a resident. Hence this ground as 

changed in A. B. No. 1602 ,,'ould only duplicate ti,e ground of non-residence. 

It should he noted that departure from the state formerly was a ground for 

service by publication, c.e.p. § 1,12 (prior to its repeal). This ground is 

now deleted, C.C.P. § 415.50, 

In New York departure from the state is a ground for attachment if the 

departure was "with intent to defraud his creditors or to avoid the service 

of the summons". In addi tion, in'Juinent departure with such intent likewise 

suffices, C.P,L.R. ~ 6201 (3). A similar rule applies ill Pennsylvania. 
120 

Fraudulent Debtor's Attachment may be :lssued "when thE' defendant with 
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the io.1tCtlt to defr:lud the plailitiff 

1) has ren'!ovcd Gr' is about to relJiQVC property [rom the 

jurisdiction or the co:.n-t; 

2) has cone: Nll cd or is abou t to cm-.Ce[i 1 proper ty; 

3) has tnHlsferred or is ahout to transfer property; 

4) has COnc.blled hi.mself vith'in, abscoilcled or RbS0.2utcd himself 

from th0 Cmflnlonweal til. 

It is recommended that C21 Horn;.a SC0pt S statute similar to that of 

New York or Pennsylvania, ',ith the modification that not actual "intent to 

defraud" is required, but m~rely that the transfer, concealment and de-

parture occurs under circumstances which warrant the inference that the 

act was done with the intent to frustrate the collection of a claim or 

escape adjudication. 

3. It is recommended that nO pre-judgment garnishment of unpaid wages be 

authorized. 

a) A rule of that type has been accepted both by A.B. No. 2240 and A.B. 

No. 1602. A.B. No. 2240 eliminates garnishability under a writ of 

attachment of "all earnings of the debtor due or oYing for his per-
121 

pe.rsonal services", 

wages. 

while A.B. No. 1602 excepts "wages or fees for 
122 

.. ithout distinguishing between unp3id or paid 

An exception of paid wages which might be traceable into a bank 

account presents sped.al problems that need separate attention and 

separate policy decisions. The general exception should apply only 

to unpaid wages. 



b) Even with respect to unp::liJ earninGs froJ) personBl services 

it may" he a qucstcion cr;wthc:c the exception should be c fIn t 

exception or one UJat is. sl..!bjtet to lir:tiLatiunB as to pay 

periods or amount.' It is conceivable that 'VdtllOUt such 

qualification 2 large fee ",,-ibid1 is earned but not paid over 

escapes attach.ubili ty even in (~(Jsef.', -of threatened fraud ~ 

Since t:tJ!~ exception, hop cv ('X ~ applie.:-1 only to prc:-.-judgment 

garnishment, lt~ spec.ific statutory lim:i. tat ions sc·cm to be 

advIsable, leaving :It to the equity power of the courts to 

make special orders in cases where there is no hardship on 

the debtor but danger for the creditor. 

c) The exception should apply regardless of .,hether the defendanc 

is a resident or a non-resident of the state. \~,ile Sniadach 

involved a resIdent wage-earner and the majority opinion laid 

stress on that fact, the hardship that prompted the ruling in 

Sniadach may exist with equal oppressiveness in cases of non­

residents: If, for example, a New York resident is entitled to 

earned and unpaid wages wl.th an employer who is also engaged in 

business in California, a plaintiff should not be able to resort 

to quasi in rem jurisdiction by garnishing the defendant's wages 

in California. Even whEre a debtor has earned wages with a local 

employer in California and is a resident in a neighboring state, 

a plaintiff should not be able to reach unpaid wages before judg­

ment. There seems to be no reason ",hy pre-judgment attachability 

of wages should depend on residence or non-residence. It should 

be recalled that state courtH have split on the constitutionality 
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of \\'""age attnch~lr.::'nts vlitJj!)ut notice 2nd b,zar in~ in cases of non-

Court of Delm..r3:re, ';.,'11 ile it Y ... }as uphe.ld by th·::·. Court of General 
123 

Session in the Dis.:-:tict (Jf Co}wuhja. 

judicial officer to ,he I: !,ffcc.£. 

It is reeommt:nu:.::d that: \r.'rl.L-; of att[u:".!"!T'lt'nt shou2.d no lon£cr be 

issued by the clerk of court upon his Q1:..rn determination that the pre-

requisites of the 5.sSU3.nc.e of a writ of attachment are complied tJith. 

The i~suance of the writ should be ordered by a judicial officer (judge, 

jus tice or ref eree) if the requis Hc showing (8 C~. infra no. 5) has been 

rqade. 

Siacc t~lC proc.eedings .rire sU;:l[.ury .1..n llatun:::., referee.s shoulu be 

permitted t.o make the requisite d"tcrminations and orders in analogy to 

the provisions governine supple;aentary proceedings (G.C.P. §§ 717 et seq.) 
124 

A similar procedure is prescribed in Nm, York. III that state 

orders of attachment are made by the court. According to the comments by 
125 

Weinstein, Korn and Miller: 

ItWhether or not an or.d~r of attachmeDt will issue in 

a particular case has traditionally been a question 

addressed to the discretion .of the trial court; even 

if the plaintiff's cause of action clearly falls within 

one of the classes of actions in ,;rhich attachment is avail-

able., he is not entitled to an order as a matter of right ••• 

The exercise of the trial court's discretion may be reviewed 

by the Appellate Term or the Appellate Division." 
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6. Prior not'j_cc and tJc:arir!0 _______________ .JO. 

a) The motion' for an order of att3chmcP.t slJal1 be accompanied by 

an affidavit of the kind heretofore required by Cae.P. section 

538 (~ .. lith certain <::~neDdr.lf'nts) unG by an uc.:dertaking as heretofore 

requir8d by section 539. 

The judicial offic.or shall not isstle ar. order of attachment unless 

he is satisfied chat plaintiff has shmm 

1) that the CO<lrt from 'ihich tLe ordter of attachment is 

sought has jurisd:lction in the ac.tion either apart from 

the attachment (in personam jurisdic.tion) or on the basis 

of the attachment (quasi in rem jurisdiction); 

2} that one or mor~ of the grounds of attachment provided 

3) that there is prima facie proof shOl,ing a) that plaintiff 

has a valid cause of action, b) that defendant is in-

debtad to plaintiff over and above all legal setoffs 

or counterclaims in the amount: for 'ihich the attachment 

is sought and that this arrount exceeds $200, c) that the 

motion for attachment and the cause of action are not 

prosecuted to hinder,delay or defraud any creditor of 

defendant and, d) that the indebtedness claimed is neither 

discharged by a discharge granted in a prior bankruptcy pro-

ceeding nor the action tbereon stayed in any proceeding under 

the National Bankruptcy Act. 

I 
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b) Except in the ~,~s.e "here the attachment is soughl 1:0 obtain quasi 

in rem jurisdiction over a non-resident, the order of attachment 

shall issue only upon notice and opportunity of a prior hearing 

to defendant. The notice shall be served on defendant with a copy 

of the motio!! for an order of attachment and the affidavit. The 

notice shall specify 

1) the title of the court in which the action is pending; 

2) The name and parties to the actIon; 

3) that one of the parties, as named, has filed a 

motion for attachment; 

4) that a hearing is scheduled on the motion at the 

time and place indicated; 

5) that the defendant may appear in person or by 

attorney to shmv any cause why the attachment 

shall not issue; 

6) that in the absence of any showing as specified in 5) 

an order of attachment as requested may be granted. 

c) In the case of an attachment sought for jurisdictional purposes the 

order shall specify that a hearing on the order will be held at a 

time and place indicated and that the writ will be vacated, if the 

defendant shows that it was issued without sufficient cause. 

The party obtaining the order for the writ shall show within ten days 

from the issuance of the order that all reasonable efforts have been 

made to notify defendant of the order; otherwise the order shall be 

vacated for lack of sufficient cause. 

Vacation of the writ for lack of sufficient cause is a ground of 

vacation different from vacation because of improper or irregular 
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issuance as envisaged by C.C.P. section 556, see Burke v. Superior 
126 

Court. 

7. Authorization of pr~li"'inary rest-raining _orders and other provisional 

relief 

Since it is propo3ed that in all cases, except in cases of jurisdictional 

attachment, an order of attach:nent: may issue only after prior notice and 

hearing, it is necessary to authorize the court to issue preliminary orders 

ex parte to prevent dissipation of assets 'l11ere such provisional protection 

is needed in order to safeguard collectibility. 

Such orders would prohibit the transfer or other disposition of assets 

or authorize measures less drastic than outright seizure of chattels or 

. freezing of accounts. This recommendation is in accordance with that of 

~he Committee on the Enforcement of Judgment Debts, discussed in the chapter 

dealing ~lLh the compcnatitJ~ i:tt:lpects or atl&(;hlne.llL. 

In a vast number of jurisdictions it has been held that the provisions 

governing attachment furnish an adequate remedy at law and that the courts 

have no power to enlarge or supplement the pre-judgment relief provided by 

the attachment statutes in actions for the recovery of money by issuing re-
127 

straining orders or other equitable relief (so-called equitable attachment. 

ALthough California apparently has never ruled squarely on that issue. the 

cases show a reluctance to grant equitable relief to prevent fraudulent 
128 

dispositions in actions for the payment of money. It is therefore 

recommended that the courts be expressly empowered to grant appropriate 

relief while the determination on the issuance of an order of attachment 

is pending. 

8. Attachment. so far as authorized. should be available in any action 

for the recovery of money 

At present the California statute authorizes attachment only in certain 



actions. As has been discussed b2fore., in the course of time.. the scope 

of nan-;:esident and fraudulent debtors attachment has been expanded to 

such an extent as to include prc.c.ticnlly nny <"etion for the recovery of 

money, except actions for dnlY"'g" to property not >dthin the state. Calif-

ornia cases, however, have restricted t!1e extent of that ,,,,c('ption by hold-

ing, a) that it does not apply to Cases ",here there is a waiver of the tort 

and the suit is in assumpsit [H1d, b) that "the re~uil"cm"nt of "injury to 
129 

property within this state" ",ust be given a b1"o"d interpretation. 

Since the doctrine of forum non conveniens now affords sufficient 

protection against the ntOcessity of defending a dar,,;;ge action based on 

injury to property not within the state in cases where otherwise personal 

jurisdiction or quasi in rem jurisdiction over sueh action exists, it 

would seem that conversely a plaintiff should be entitled to an attachment, 

if California is a proper forum and If th<!re is either a dangE'x that c1p.-

fendant may dissipate or fraudulently dispose of the assets or the attach-

ment is a jurisdictional requirement. 
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groll . .:."'ld that th8 dl;,;f:'en(lC".2: ::.; 0 allf'g-.:·d.!.."J engaged in conduct vhich wrrants 

the substanti.al ::"f:B!.' tr;:;.-'.:, d,~~.' (~nda11t H111.y obntruct the en::orce!D.cnt of the 

is based on the 1j:::.:le gTc;J.:j:2 that de:['=.r:.d.s..nt ic a non-resident. 



114. The plE,ird;i:ff \~·o"..11d e.150 ~GD::; SO!:1e r,oss:ibility of protecting 

himself .Q.pai,.'.<:-;. ""'.l-,<i~-::-r"!'r>,:_t~" '; :c .. ,:'::~.'~Y>~~.y 'l"C 'e' ~s ,,- C . 1 u - -- ..... 1:'"- -'---,- ..... - _, ___ ~...L .... .1'::"" I ciL ~ \.,:2.1. .. orr.Jr..erCl.a 

Code § 0 ~·.'l' «J'. ··t --" ' '" ' . . " • .... -,J-'\-'-) _."i , ;c..", J.", :"l(.:e,"l be ( . ./:](: Code COI_Ue. be:: amen.:i.ec1 

llS. Farmers etc. ~~a t ~ Rank v. S u ?e-r-ior Cour t, 25 C a 2d 842,. 846 

155 r.2d 823, f,ap~ v. Raps, 20 (;,2d 332, 125 F.2d 826; Judicial 

Council Rep'Jrt (1969) Part l~ cb. 2, Revision of Title 5 (commen-

cing with 'section 405) of t.he Code of Civil Procedure relating 

to Jurisdiction and Service of Process., 2.1 at 34. 

116. Milliken v. Heyer, 311 U.S. 1,57, 61 S.Ct. 339, 85 L.Ed. 278 (1940); 

lnt.ern2- tional ~hoe Co. v. \,,,shington, 3 26 U _ S. 310, 66 S. Ct. 154. 

90 L.Ed~ 95 (1945) ~ ~<lullane v. Central Hanover Bank & Trust Co., 

339 U.S. 306, 70 S.Ct. 652, 94 L.Ed. 865 (1950); McGee v. lnter-

national I,i.f{: Insu:c&nc.e Co., 355 tJ.s~ 220) 78 S.Ct. 199, 2 Ed~2d 

223. See th~ (kt8i1eo ci.iscllssion in Judicial Council Report (1969) 

P~Tt 1, ch. 2, Revision of Title .5 (co!l];]]e.ncing with section 405) 

of the C.C.P. relating to Jurisdiction 2nd Service of Process, 

Appendix II, 68-9 L 

117. Under the Gode of Civil Procedure, prior to the amendmen,ts of 

1969, it was impossih1Je: to obtain a personal judgment against a 

defendant "faD ,-. .ras not a rest6ent of the state at any of the three 



118. 

119. 

120 

121 

122 

rele'l:.-'.llt ti.'J£'.s} specified in section 417 ~ As a resnlt only 

a limited or quasi in rem jurIsdiction was available in such 

cas'e even if persoD[;;.l gpxviCG abro;Jd hT.:1S made pursuant to 

sectioD' ii13. S{·e A'Jd!!~y!""".Super:ior Ccort, 49 C.2d 338, 

316 P.2d 960 (l.95)). 1:rlat caS2 heJ.J 1:1~bL CalifGynio possessed quasi 

the trcstee (-.dw had been ~\~bj (~cted to personal service in New York) 

had neVf>T been a resident of the state. In Atkj]}'291l the quasi in 

'rem. jurisdiction lJas nut based on att.:lch!Rent but on the presence of 

multiple relevll:1t contacts "lith the state. It should be noted that 

Atk~"2!'-"_ did not gLVl' the plaintiff a choice ben,een quasi in rem 

and personal jurisdiction, but r.eld that despite the lack of in 

personam jurisdiction quasi in rem jurisdiction was available. 

The repeal of section !,17 has eliminated the troublesome and 

unique distinction bett..1een rtjurisdictiol1 over a person" and Ipo~4'er 

to rer,der a personal judgocnt". H<:nce a plaintiff should not have 

a choice between the two types of jurisdiction. 

Accord, Judicial Council, op. cit. supra note 115 at p. 82. 

198 U.S. 215, 25 S.Ct. 625, 49 I,.Ed. 1023 (1905). 

Pa. Rules of Court, 1970, Rule 1286. 

A. B. No. 2240, sec. 19 (revising c. c. P. § 690.6). 

A.B. No. 1602, sec. 1 and sec. 2, revising C.C.P. § 537 

and adding a § 537.1. 



123 2.~ll'g, note 105. 

124 N.Y., C.P.L.R. I 6201. 

125 h, "einstein, Korn ae,d Hi Uer, ",,'" York Civil Practice 

',i 6201.13. 

126 71 A.C .. 292, ~t 295 (1969). 

127 See Ries enf eld, Cred i tors' Reroedi es and Deb tors' Protec tion, 

213 cases collected in 116 A.L.R. 270 (1938). 

128 Sec City & County of San Francisco v. ~wrket Street Ry. Co., 

95 C.A.2d 648, 213 P.2d 780 (lq~n). 

129 Ponsonhy v. Suburban Fruit Lands Co .• 210 Cal. 229, 

Pac. (1930). 



§ 537 

1. The plailltiff, at the time of issuing the sununons or at any time 

afterIJard before. jlldw"ell!. may have the prope~ty of defend;:,at other 

than: earnings for .r.ersollal services due and m,.ing attached as security 

for the satisfaction of any judgment that may be recovered. unless the. 

defendant gives security to pay such judgment, as in this chapter pro-

vided. 

2. A writ of attachment may be issued in any action for the reeovery 

of money regardless £f. whether other reUef J..!!. ~ sought if 

a} the defendant is not residing in this State and 

apart from the attachment !I~ subject !2.lli juris-

dlcLlvn vf lhis Slott:.; 

b} the defendant under eircllmsta~ which permit the 

inference of !ll.!!. l.ntent II hinder. delay.!!.!:. defraud 

his creditors 

(1) has removed or is about to remove property from 

this State; . 
(2) has concealed or is about to conceal property; 

(3) has transferred or is about to transfer property; 

(4) has eoncealed himself within or absconded from 

this State; 

e) the action is prosecuted by the State of California or 

any politiesl subdivision thereof for collection of taxes 

owing to said State or political subdivision or for the-col-

lection of any moneys due upon any obligation or penalty 
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d) the action ifl prosecuted ty the State of California, or 

any political subdivision thereof for the recovery of funds 

pursuant to Sec.tion 11680.5 of the· Hc.:alth and Safety Code. 

In such cases, funds on the defendant's person at the time. 

of his arrest which sre retained in official custody shall 

also be subject to attachment; 

e) the action is upon any liability, . existing under the la~~ 

of this State, of a spouse, relative or kindred, for the 

'support, maintenance or care or.necessaries furnished to 

the other spouse. 

3. If an action against a non-reflident subject to the jurisdiction of . 

this State, is stayed or dismissed by the Court pursuant to Section 410.30 

"of this Code the court may order that a writ of attachment be issued by 

the cIe!'" or :I,SBU"" sneh ,·n-i.t j f thl're is no clerk .";~h""t pv.i"ten"",, of 

the grounrlsspeciffed in subsection 2b of this section. 

§ 538 (subsections 3-6 all new) 

1. A writ of attachment shall be issuerl by the clerk of the court or 

the justice where there is no clerk after a judge, justice or referee 

has made an order that ,the writ be issued ,upon motion by the plaintiff; 

2. The motion shall be accompanied by an affidavit by or on behalf of the 

plaintiff, showing 

a) the facts spedfied in Scction 537 ~ prerequisites .!2I. the 

issuance .2f ill writ; 

b) the amount claimed as owed by the defendant above all legal 

setoffs or counterclaims or if an attachment is sought for 

only part thereof, sucb partial amount; 
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c) that t"ne attachrr.cllt is not sought and the action is not 

prosecuted to hind"r, delay or defraud any creditor of 

the defendant; 

d) that the affiant has no information and belief that the 

claim for the enforcement of which the attachment" is sought 

has been discharged by a discharge granted to defendant under 

the National Bankruptcy Ac.t or that the prosecution of the 

action has been "cayed in a proceeding under the National 

'Bankrupt Act. 

3. The judge, justice or referee may not issue an order of attachment 

unless he is satisfied that plaintiff has shown 

a) that the court from which the writ of attachment is sought 

has jurisdiction in tbe action either apart from attachment 

or on the basjs of the attachment: 

b) that one or more of the grounds of attachment provided in 

Section 537 exist; 

c) that there is prima facie proof to the effect 

(1) that plaintiff has a valid cause of action: 

(2) that defendant is indebted to plaintiff over and 

above all legal setoffs or counterclaims in the 

amount for which the attachment is sought and that 

this amount exceeds $200: 

(3) that the motion for attachment and the cause of action 

are not prosecut~d to hinder, delay or defraud any 

creditor of defendant; and 

(4) that he has no information or belief that the claim is 

discharged by a discharge granted in a proceeding under 

the National Bankruptcy Act or that the action thereon is 
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e.njoineu or stayed in a proceed in:; under the 

National Bankruptcy Act. 

4. If the attac~~ent is sought on a ground provided in sec. 537(2)(b) 

and (e) the ?rder of attachment may be made only upon notice and oppor-

tunity to be heard given to defendant. 

The notice shall be served on defendant with a copy of the motion 

for an order of attachtn~nt and a copy of the affidavit. The notice 

shall specify 

a).the title of the court in which· the action is pending; 

b) the name of the parties to the action; 

~) that one of the parties, as named, has filed a motion 

for an order of attachment; 

d) that a hearing is scheduled on the motion at the time 

and place indicotcd; 

e) that the defendant may appear either in person or by 

attorney to show cause why the writ of attachment should 

DOt be issued; 

f) that in the absence of any such showing an order of attach-

ment as requested may be granted. 

5. If the attachment is sought on a ground provided in sec. 537(2)(a) and (c) , 

the order shall state that a hearing on the order will be held ata time 

and place specified in the order an9 that the order and the writ if issued 

will be vacated if defendant shows that the order was made without sufficient 

cause. 

The party obtaining the order shall show within ten days from its 

issuance that a copy of the writ has been served on defendant or that all 

reasonable efforts have been made to do so. 
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If- the party fails to make su~h showing the order and the writ if 

issued shall be vaca ted for lack of suff icient cause. 

6. After the motion for attachment and prior to the hearing and 

determination thereon the judge, justice or referee may issue an 

order enjoining the defendant from transferring or otherwise dis-

posing of his property or granting any other relief appropriate to 

protect the creditor against frustration of the enforcement of his 

claim. 
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§Z713.Z2 
Disc}uU'"g~by ,uf!encl~.i' of defendant: 

0-)",2<1, llail I es 

§ 2713.26 
Mf)lion to VAC:ite order 'of .arrest; reducti::m of bail: 

O-Jur2d, Bail i 62 

§ 2713.27 
[The amendment in IIB 1 (129" 582 [745J), efJ 

1-10-(H~ changed the asferisl~ed section '"2173.25" 
kI "2713.26."J 

Research ! ... ids 
jI,.-iotion to vacato erder of arrest;. reduction of ball: 

0-Jur2d: JlaiI i 62 

§Z713.28 
Reseucb Aids 

Jail f."", 
()..Jur:;d, Costs i 39 

§Z713.42 
1I .... rch Aids 

Racial, religious-, eccnumic. soci.lPlj or rlol~lical l!'~j. 
udjce (Jf proposed juror a~ proper St! b)ect of ln~ 
quiry or glO\J..&d of challenge On voir dire in 
civil c..... 72 ALR2d 905. 

§zn3.43 
a .. earch ,uds 

. '0 ".:: ~ 1, r~l~ ~':''l.'tll;:. t"r'f'''lon'l'iC', ~ocial, 01:" pol iticl;!; l '{)rlli.­

,;...oli.-I"'; ."'If pr-ftl'Osrd juror &S nroper subj-cct ot iT .• 
quUy or ground -of challenge OD vo.i.r dUe i.o 
civil cas.. 72 ALR2d lIOS. 

[ATIACIlMENT] 
§ 2715.01 Grounds of auaohmcllt, 
] 0 a civil action for the l'ccovery of money, at 

Or after its commel,lcement, the plaintiff lUg), have 
an attachment agamst the property of the defend­
ant upon anyone ai tl,. foHowing grounds: 

(A) Exceptil.g foreign corporations which by 
oompliance with the law therefor are exempted 
from attachment as such, that the defendant or 
'one of several defendants is a foreign corporation; 

(B) That the defendont is not a resident of this 
state; 

(e) That the defendant has absconded with the 
intent to defraud hL' creditors; 

(0) That the defendont has left the COlUlty 
of his residence to avoid the service of • 
summons; 

(E) That the defendant so conceals himself 
tbat a summons cannot be SOlVed upou him; 

(F) That the defendant is about to remove his 
property, in wha!e or purt, out of the jur;,;diction 
of the court, with tbe intent to dciraud his 
creditorsj 

(G) That the defendant is about to L'Onvert Itis 
J"operty. in whole Or part, into monoy, fot the 

PU~l~ose of plaCing it LeY0l1d the reach of his 
c:rtditu::s:j. _:J 

(11) -f)-,at the dden • .lu"t has proFert)' or rignls 
ill sctioa, which he Cml('cdls~ 

(I} That the clefeilda1lt has assjgned, removed, 
disposed 01, or is ahou t to disp'''', of, I~, prop­
e-rtYt ia whole or p~rt) with the intent to dC~llUd 
hi$ creditor'$; 

(J) That the ddco1.nt loa., fr.udulently or 
criminally contraclrA the debt, or iucur{od the 
oLIiuatinns for wLicl i suit is about to be or has 
bren brought; 

(K) That the claim h (or work Or JaLor, or for 
necessarit.'S; 

(Ll Th,t tho defendant has not complied with 
the provk;ions of sections 130B.Ol t,> 1306.09, in­
clUSive, of the Revised Code, relating to bulk 
transfers. 

An attachment shan not be granted on the 
ground that the dekllcian! is a foreign corporation 
or not a resident of this state for any claimJ other 
than a debt or d.mond arisfug upon contract, 
judgment. Or decree, or for causing damage to 
pro pcrt)' Or death or personal inrury by negligent 
or wrongful act 

• hIS-TORY: [29 ... n (171!1). Il. U '·l.G.:. 

Fa,..". 
Ord~ on motion to diseharge attachment. 1Uch­

ards ~:o.31-6, l'etition. No.142-l. 
.. -, ~. t 
,u,'~ ........... A'Uoi..I.& 

l'iahlre of Temc<iy anti parues: 
0-J ur2d: Attachr.lCIlt.§ I et Set,) 

Attaci,mt:nt rmd g,uni~h:ll('n t of funds: in b.ra.nch 
bank or main cdHcc of bank h'lvin;; bram:hes. 12 
ALU3d lOS8. 

G .. mtishment of sa!ary~ wages.,. or commissio05 
where defendant debtor is il'ldchtt'd to g~~.rnishce-­
employer, 93 ALRZ,l 99.'). 

What CO:1stitules a fmudulently contracted deb! 
or fraudulently j:r...:'·\1m~d li:lbility or ubligation 
within purview of statu~e alltuor .(zing attach· 
ment on sur::-h grounds. a9 Al..R2d 1265. 

INDE.X TO CASE NOTES 
LaM ttTiC'W' a:rtid~~ "I 
'\olln:,1iidcfiC-Y a" gt'oI)tl.!Jd. S. -4: 
Pbdng funds bey-ollJ. leadl of crwitun. pl'oof of tateR-

tion, .; 
SpendtilrtIt Irlm. p'ffit~1 not NbJca 10 3!ud'llnllUlt. I 
ThTCIl!i !G dhpo~e o~ propert,. .u gro1Ht<!. ! 
Writ of atWhrneot held l'uid. wbt:n, fi 

CASE NOTES 
1. A pmvision in a trust instrument Cleating a 

spendthrift trust is valid ~s against person.i to whom 
the spendtluift owes the duty of su~port end the 
proceeds of s.uch funds in the bands of the trustee 
are not subject to aUac1mltut: h-lcWilliams v. 
Me WilUams. 74 OLA 535 (CPl· 

2. It is not nece:;sary to show 311 overt act to sus.tam 
an orcioCr of attachmeut made on .a~ ~Ja\1t that 
dc-fcndont is aLoul to remove or con<:"t'al his property; 
proof of tlue:-.ts by debtur to disfh,Jse o[ his propel1y 
50 as to prevent the collec-.ti.on of the. debt l$ :su..fficient, 



§ 6201 CIVIL PRACTICE LAW AND RULES 

ARTICLE 62 

AT T;\(''Hl\1E:,\,T 
Rdt=nnces:' \\'ho may grant ..... l"uO':1", 11 C,\,'2d ~ "/5:9; constructio~ or Civil Practice 

blW and Rules. pnwisior.s rt:l .. t!ng: to anad,Ta-cnt) '1 C~\V2d ~ 7fi:J.. 

§ 6201. Grounds for attachmrnt. 

An order of aHachmcnl may be gralJttd in nny acti(Jll, except a matri­
monial action, where the plaintiff hos demanded Rnd would be entitled, 
in whole or in part~ or in the altcrn;\ti\"c~ to a money judgment against 
one or morc dcfend8.uu:., when: 

1. the ddendant is a furci~n ('orporation or not a resident or domicil-
iary of the stote; or' . 

. 2. th~ defendant resides or is domiciled in the state and cannot be 
personally sen'cd despite diligent efforts to do so; or 
. 3. the defendant, with intent to ddraud his creditors or to "veld the 

's(;rvicc of summons, has departed or is about to depart from the state, 
or keeps himself cOtlcealed therein; or 

'4. the dcfctldant, with itw.nt to defraud his creditors, has assigned, 
c1isoosed 01 or secreted property, or removed it from the state or is abollt 
~L! d:· ~ny.n! t!~~r: acts; 01' 

S. the defendant, in an action upon .a Luutfd...:t, {;}...pr-::.::s (I., implied, h~:\ 
been guilty of a fraud in c.ontracting Or incurring the liability; Or 

6. the action is based upon the wrongful rcceipt, conversion or re­
tention~ or the aidiDg or alJctting thereof, or any property held or owned 
by any gonrnmenta! agency, including" municipal or puhlic corporation, 
or office.r the.reof; or 

7. the cause of action is hased on a judgment, decree or ordcr of a court 
of the Vniled States or of any other court which is entitled to full faith 
and credit in thi, state, or on a judgment which qualifies for recognition 
under the pro\'isions of "rticle 53; or 

8. tocre is a cauSc of action to recover damages for the conversion of 
personal property, or for fraud or deceit. 

HistoT)': Am, L 1970, ch !}80, eff Sept 1~ adding s;Jb ? M.d r-cnumbcring rormer sub 7 
to be 8. 

Rd-eocnces: 11 C~W2d s.~ 76:l6-76:32; b.,· and against whom attac.hment obtainable, 
11 C~W2d §§ 76:l·-75:12; actions in whi:h attachment a""ailablc, 11 C-W2d §§ 76:13~ 
76:15; stz:tcment of .~r(Jund o[ contract. li:tbi.lity fraudulently incurred, 11 C-W2d 
§ 76:6>1:; att:lcr..mf'nt in olction hn· foredo5ufe llf mortgage, IS. C-W2d § 92:Hl3,; pr<r­
visional relrj.('~it"~ in A~tions in .... olving Stale, 21 C"W2d § 126:59. 

CASE NOTE~ 

New no tel "tIded: 
Joinder, t;t 16.1. 

A. m GENER,~L 
, 1. GcneraUy. 

Atla-chment seNes a iuris.dictional as 
52 

well as a secur~ty purpose. Zeiberg v 
Rob=k!. Inc. 43 Mis< 2d 134, 250 NYS 
2d 368. 

, 2. Jurisdiclioll;l;J r~quirements. 
Where trun prop{"rty suhjcct to attach· 

mcnt under $ubd 1 of CPLR § 6201 is ~t­
[ 13 NY Civ Pro. Supp I 



Rule 1285 RULES OF CIVIL PHOCEDUUE 

FRAUDULENT DEBTOR'S ATIACHMENT 

Rule 1285. C<mformity to Ford!;ll iitf>whuocnt 

Exc<.:pt as otherwise provided in this chaptert the- procC'dure 
in all adion commenced by a writ of frauduJ"nt debtor's attach­
mt:flt s11~Jl1Jc in acc31>d~nce with the rules relatbg to foreign at~ 
tachmcnt. Adopted April 12, 1951. Elf. Oct. 1, 1954. 

Rule 1286. Senpe 

A fraudulent deMor's attachment may be issued to attach P&'­
sonal property of th~ defendant within the Commonwealth and 
not exempt from ex~cution, upon any cause of action at Jawor 
in equity in which thc relief sought includes a judgment or decree 
for the payment of money, when the defendant with intent to de­
fraud the plaintiff 

(1) has removed or is about to remove property from 
the jurisdiction of the court; 

(2) has concealed or is about to conceal property; 

(4) has concealed himself within, absconded, or ab.;ent­
ed himself from the Commonwcalth. 

Adopted April 12,1951. Eff. Oct. 1, 1954. 
Ne[f:: Frauuulcnt o(~btor's attachment as (1istlr;glli.-::'hro from for~ 

eigo: nttf~c:bmcnt is not aPJllic:,h~~ tQ real "I~roi'lezty. The rern(.'di('s 
nWLaahl~ under fhe Fraudult'nt 0onn~·s:ancc Act of May 21, lv21, 
P.L.. 1015. 30 P.S. §§ 35~, 3GO in rc-;.;al'd to both re.al and rJCrsonal pooJ.t­
trt:r nrc not SUS1)cndcd or afiected 11)' th~...c rules.. 

Rule 1287. CommcnCCDl.cnt 

(a) A fraudulent debtor's attachment shall be commenced by 
filing with the prothonotary 

(1) a praecipe for a writ, which shall dircct the sheriff to 
attach such specine items of personal property of the do:!­
fendant as arc set forth in the praecipe, and all other per­
sonal property of the defendant, 

(2) a bond or, in lieu thcr1!of, security in the form o.f 
legal tE'nd(;r as hereinafter provided, and 

(3) a complaint. 


