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MINUTES OF MEETING
of

CALIFCRNIA TAW REVISION COMMISSION

OCTOBER 22 AND 23, 1970
San Francisco
A meeting of the California Law Revision Commission was held in San
Francisco on October 22 and 23, 1970C.
Fregent: Thomas E. Stanton, Jr., Chairman

John D. Miller, Vice Chairman
G. Bruce QGourley
Noble K., Gregory
John K. Mclaurin

Marc W. Sandstrom (O&tober 23)
Joseph T. Sneed (October 22}

Absent: Alfred H. Song, Member of Senate
Carlos J. Moorheed, Member of Assembly
George H. Murphy, ex officio
Mesers. John H. DeMoully, Jack I. Horton, E. Craig Smay, and Nathaniel
Sterling, members of the Commission'’s staff, alsoc were present. FProfessors
Williem D. Warren, U.C.L.A. Law School, and Stefan A. Riesenfeld, Boelt Hall
Law School, consultants on the study oo ebttachment, garnishment, and exemptions
from execution, also were present.
The following observers were present:
John D. Bessey, Sacramento Attorney
Charles Cowett, U.C. Davis Law Review
Loren S. Dahl, Sacramento Attorney
Harvey M. Freed, San Francisco Neighborhood Legel Assistance
Foundation _
George H. Hauck, Research Assistant, Boalt Hall {October 22 only)

E. N. Jackson, San Francisco Attorney (October 23 only)
Frederick Pownall, San Francisco Attorney

Sitting with the Cammission during consideration of Study 39 (attachment,
garnishment, and exemptions from execution) was Charles A. Legge, Chairman of the
Special State Bar Committee on Attachment and Garnishment. Garrett E. Eimore,

State Bar, also was present during a portion of the time Study 39 was discussed.
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ADMINISTRATIVE MATTERS

Approval of Minutes of QOctober 8.9, 1970, Meeting. The Minutee of the

October 8-9, 1970, meeting were approved with the following changes:

(1} On page 3, the third sentence of the discussion of the "Annual
Report (Unconstitutional Statutes)™ was revised to read: "The steff was
instructed to revise the report to indicate that petitions for certiorari
and an appeal to the United States Supreme Court have been filed in the
cases holding unconstitutional the requirement of more than a simple
majority in municipal and school district bond elections.”

{(2) On page T, the last two lines were revised to read: "requirement
of adhering to the unambiguous terms of a writing, & requirement that
apparently has been largely dispensed with under the csse law interpretation

of the California statutes.”

Invitation to Former Commissioners to Attend Lunch. It was suggested

that the Chairman extend an invitation to former Commissioners Sato, Wolford,
Arnebergh, and Uhler to sttend lunch with the Commission at an appropriate
time so that a suitable recognition of their service with the Commission can

be presented to them.

Publication of Inverse Condemmation Studies. The Executive Secretary

reported that he had discussed with the Continuing Education of the Ber the
possibility of jointly publishing the studles on inverse condemnation. CEB
indicated that it would be willing to anncunce the availability of the
publication in connection with the March 1971 course in condemnation and to
handle the distribution of the publiication to persons whe wish to buy coples.

Du
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The Commission suggested that the Executive Sceretary continue to work with
CEB in an effort to work out the details. When an arrangement is worked out
with CEB, the Commission will determine if it is satisfactory. The Commis-
sion was strongly of the view that the publication should inelude a Table of
Statutes Cited and a Table of Cases. These were consldered the minimum
tools needed to make the publication useful, especially if an index is not
included. An index also would be desirable.

The Executive Secretary is to work out the detsails and to report to

the Commission at a subsequent meeting.

Nonprofit Corporation Study. Professor Sneed reported that his efforts

to interest an out-of-state law professor in supervising the nonprofit
corporation study was unsuccessful. He indicsted that he would continue his

efforts to obtain a2 consultant.
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STUDY 32 - ATTACHMENT, GARNISHMENT, EXECUTION

The Commission heard a presentation by Professor Riesenfeld, one of its
consultants on Study 39, and discussed his background study and other related
matters. Sitting with the Commission were Charles Iegge, Chairman of the
Special State Rar Committee on Attachment and Garmishment, and the Commlssion's
research consultants, Professor Stefan A. Riesenfeld and Professor William D.

Warren. Also present during all or a portion of the discussion were:

John D. Bessey -- Dehl, Hafner, Stark, Marius & James (Sacramento)

Charles Cowett - UC Davis Iaw Review

Harvey M. Freed - San Francisco Nelghborhood Iegal Assilstance
Foundstion

George H. Heuck - Research Assistant to Professor Riesenfeld

E. N. Jackson -- San Francisco Attorney

Frederick Pownall -- Landels, Ripley, & Diamond (San Francisco)

An edited transcript of Professor Riesenfeld's presentation is attached
to these Minutes as an Exhibit. The major points he made are indicated below:

(1) The study will be a four-part study: attachment proceedings (pro-
visional remedies before judgment), wage execution, the exemption laws, and
technical improvements.

(2) There are three major occurrences that have prompted this study:
the Snladach decislon and the aftermath conflicting cases, the Federal Consumer
Credit Protection Act (the so-called Truth-in-Iending Act), and the passage of
the new California long-arm statute.

(3) There are many different constructions that can be given to the
Sniadach case. The decislons in various states since Sniadach are not con-
sistent. One California Court of Appeals has stated (in a brief paragraph)
that Sniadach applies to wage garnishments only; but courts in other states--
like Wisconsin--have given Snladach & broad application to all resident
attachment. Professor Riesenfeld is of the opinion that Sniadech will be

b
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given a broader application than just wage garnishments. He also is concerned
that the 1970 Californis attachment statute may be unconstitutional since it
merely abolishes wage garnishment but dees not provide for notice and hearing
in other attachment cases.

{4) An important recammendation of Professor Riesenfeld is his suggestion
that the court be authorized to grant any appropriate form of eguituble reljef
where necessary to protect the interest of the creditor pending notice and
hearing. This would permit the court to design a decree that would protect
the creditor but would not be as harsh to the debtor as attachment. The decree
would be issued on ex parte motion. See Professor Riesenfeld's proposed
statute-~Section 538(6). The relief to be provided under subdivision (6) of
Section 538 (as revised) would include seizure of the property of the debtor
where that would be appropriate.

{5) Professor Riesenfeld also was of the opinion that it was essential
that the order for attachment be issued by the Jjudge rather than the clerk.

(6) An important policy guestion is when the notice and hearing must be
before attachment and vwhen it is sufficient if the notice and hearing is after
the attachment is issued.

(7) Nonresident attachment should be revised in light of the new California
long-arm statute: attachment because a person is a nonresident should be limited
to cases where there is no personel jurisdiction over the nonresident. Never-
theless, because some cases will involve quasi in rem jurisdiction where per-
sonal jurisdiction camnot be obtained over a nonresident, it is necessary to
retain nonresident attachment. Possibly, the suggested Section 537(2)(a) could

be revised to say "a writ of attachment may be issued in any action . . . if

-5a
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(a) the defendant is not residing in the state and apart from the attachment

is not gubject to the jurisdiction of this state or if there is any reason-

gble doubt that the defendant is subject to the jurisdiction of this state ."

Where attachment is used as a basis for quasi in rem jurisdiction, the hearing
should he subsequent to the atiachment.

(8) In any case where there is not a prior notice and hearing, there should
be a subsequent notice and hearing. For example, there is no reascn why the
state should have an attachment for taxes without any notice &nd hearing. How-
ever, such notice and hearing could be after rather than before the attachment.
Sniadach, in Professor Riesenfeld's opinion, does not hold that prior notice
and hearing is required in every type of case, but this does not mean that a
subsequent hearing is not required. 1In order to forestall the possibility of
unconstitutionality, he suggests that, in the cases where no prior notice and
hearing are provided, a subsequent notice and hearing be required.

{9) If it is true that Sniadach requires a prior notice and hearing in all
resident debtor attachment cases--and there is a good chance that Sniadach does
have to be read that way, and there is an enormous ampunt of case law since
Sniadach on that point--you would have in every resident debtor attachment
case two hearings: (1) an ex parte summary hearing and (2) a plenary hearing
after the debtor is there. That, in Professor Riesenfeld's opinion, would be
a commplete waste of judieial time. Accordingly, he reccmmends that the reasons
for fraudulent debtor's attachment, where there is a prior notice and hearing,
be expanded and that resident attachment as such be abolished. The reasons
are: (1) the remedy is harsh, (2) the remedy is not really necessary absent

samething other than mere residence plus a particular type of cause of actioen,

-6-
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and (3) the dual hearing would be a waste of judicial time. And, to Professor
Riesenfeld, the third reason is the most persuasive.

(10) The so-called fraudulent debtor's attachment should be expanded
so that it would permit attachment, whether or not the defendant is a non-
resident, if the defendant does any of the following under circumstances which
permit the inference of an intent to hinder, delay, or defraud his creditors:

{a) He has removed or is about to remove property from the state.

{b) He has concealed or is about to conceal property.

{c) He has transferred or is about to transfer property.

(d) He has concealed himself within or absconded from the state.

{11) The writ of attachment should be issued by judicial order, not by
the clerk as a matter of course.

(12) The phase 4--technical part of the study--should be commenced im-
mediately (the Commission agreed) rather than waiting until work is ccmpleted
on phase 1 through 3. Technical matters that should be considered in phase 4
inelude:

(2) Relationship between paragraphs (4}, (5}, and (6) of Section 542 of
the Code of Civil Procedure.

{b) What is the effact of the Ccwmercial Code on the whole attachment
procedure?

{c¢) How do you garnish pledged stock?

{d) Can nonpossessory security interests be reached and, if so, how?

{e) Reaching current income.

(f) Section 69Ll--when do you sell things in action and when do you collect
them?

(g) Why should you examine a third person under Sesction 719; why can't
you proceed immediately under Section T207?

-T-
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{13) The most important question for consideration is whether the attach-
ment is to be igsued by a judge or by a clerk.

(14) Weges of nonresidents should be protected to the same extent as wages
of residents.

(15) The problem of application of the attachment procedure to personal
injury actlions needs further consideration.

{(16) As a matter of practice, most ccmmercial creditors do not cobtein a
security interest under the Commercial Code because things just move too fast
(information provided by observers at meeting).

(17) A problem in need of immediate attention and one that should be &
proposal to the 1971 Legislature is the sxtent to which wages paid into a
bank account or deposited in a bank account can be attached.

(18) The provision of Section 538 relating to the effect of bankruptcy
proceedings upon aveilability of attachment should be clarified. Professor
Riesenfeld is going to investigate whether the revisions to the bankruptcy
act result in an automatic stay of all proceedings.

{19) A provision should be included in the proposed legislation to cover
the effect of a stay or dismissal on the basis of forum non conveniens. In
effect, the provision should convert the in personam proceeding to a quasi in
rem proceeding when there is a stay on the basis of forum non conveniens.

The Commission determined that the study would be an overall study, in-
cluding technical changes to improve existing law. The technical changes
would not necessarily be minor nonsubstantive changes but would include impor-
tant substantive changes. Professor Riesenfeld indicated that he believed,
subject to checking with Professor Warren, that a report covering all the
techinical changes needed could be prepared in approximately a year. During

-B.
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the year, portions covering particular problems would be available for
consideration by the Commission.

Professor Riesenfeld was asked to review his recommendations and deter-
mine whether it was essential that his report be revised before it is sent
put for comment. Unless he cohcludes that the report needs to be revised,
the report is to be sent ocut for comment; the letter sending the report out
is to indicate that it is a report of the Commission's consultant, not &
Commission report. The comments received as a result of this distribution
should be presented to the Commission at the December meeting when the Com-

mission determines how it will proceed with the study.
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STUDY 71 - COUNTERCLAIMS AND CROSS-COMPLAINTS, JOINDER OF CAUSES OF
ACTION, AND RELATED MATTERS
The Commission considered the recommendation and the following materials:
Memorendum 70-110 describing the slterations made in the recommendation,
First Supplement to Memorandum 70-110 relating to the effect of compulsory
joinder of causes on anticipatory repudiation, and revised versions of Code
of Civil Procedure Sections 117h, 426.40, 426.60, and 1048 handed out at the
meeting. The following action was taken:

Recommendation, preliminary portion. The Commissicn's recommendation

wae approved as revised, afier noting rewording of those portions dealing
with separate statement of causes of action, severance or consolidaticn of
causes and issues for trial, and miscellaneous revisions.

Recommendation, proposed legislation.

Section 1l7Th. This section was approved in the form set out below:

Code of Clvil Procedure Section 117h (Cbnforming Amendment )

Sec. 2. B8ection 11Th of the Code of Civil Procedure is smended
to read:

117h. No formal pleading, other than the said claim and notice,
shall be necessary and the hearing and disposition of =1l such actions
shall be informal, with the sole object of dispensing speedy justice
between the parties. ¥he If the defendant in any such acticn has a
claim against the plaintiff which is for an amount within the juris-
diction of the swamll clalms court as set forth in Section 117, he
may file a-verified-amswer an affidavii stating any-mew-matter-whieh
shals-esnciitude-a-eeuntereiainm such claim ; a copy of sueb-answesr
the affidavit shall be delivered to the plaintiff in person not later
than 48 hours prior to the hour set for the appearance of said defend-
ant in such action. CThe-provisions-of-shis-ecode-ag-fo-eovnierelaima
are-hereby-gade-agplienble-to-swall-eininws- courtsy-go-FR¥-Ag-ineduded
within-théir-Jjurdisdietieon. BSuch ssswer affidavit shall be made onia
blank substantially in the followimg form:

) -10-
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In the Small Claims Court of ...... , County of ......, State of
California.

L B I B ] l.l'lll’ Plaintiff’ )
V5.
esaser seseees, Defendant. :)

feunteredaim Claim of Defendant

State of California, )
} ss. .

)

County of .viveee, }

tsesnnsseasrsars, Belng first duly sworn, deposes and says: That
sald plaintiff is indebted to said defendant in the sum of ..... ($.....)
for ......., which amount defendant prays mey be allowed as-a-eeunterelsim
to the defendant against the eiaim-of plaintiff herein.

Subscribed and sworn to before me this ..... day of +v0ee; 19,44,

LI I SO A B BN N BRI B Y B A R R N B B R

Judge (Clerk or Notary Public.)

Comment. The amendment to Section 1l1lTh deletes the former references
to "counterclgim" and makes other conforming changes to reflect the fact
that counterclaims have been abolished. See Code of Civil Procedure Sec-
tion 428.80. There are no compulsory joinder of actions or campulsory
cross-complaint requirements imposed upon either the plaintiff or defendant
in small claims actions. See Code of Civil Procedure Section 426.60{b) and
the Comment thereto.

Section 379. The case references at the conelusion of the Comment to

this section were modified by addtion of the gualifiers "See ......; but

BEE arsna

Sections 383 and 384. These two sections which provide exceptions to

the old common law rules of compulsory joinder were approved for repeal.

-11-
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Sections 425.20, L26.20, 430,50 and others. Thesge.sections all make

reference to a "cause of action.” The staff wssiddregted to examine the
definition of cause of action to determine whether the proposed legiélation
has altered its meaning in any way, and to determine whether substitution of
the words “count” or "theory of relief" would be appropriate in any of these
sections,

Section 426.20. The staff was directed to revise this section to make

the date for determining which causes of action must be joined, the date of
commencement of the action, rather than service of summons. A sentence excepting
persons not served and who do not appear should be included to protect the
plaintiff from unknown "Doe" defendants who are never served. These changes
are to be made if, upon consultation with Professor Friedenthal, they meet
with bis approval.

The Comment to this section might be revised to state that an example of
an alternative statutory provision is the case of splitting causes of action,
allowed for anticipatory repudiatlion of a lease, 1f the parties so agree.

Sections 426,40 and 426.60. Subdivision (d) of Section 426.40,

relating to the exemption of small claims court from compulsory joinder amd
cross-complaint requirements, was removed from Section 426.40 and made
subdivision {b) of Section 426.60.

The first sentence of subdivision (a) of the Comment to Section 426.60
was revised to read, "Section 426.60 makes the provisions for compulsory joinder

of causes inapplicable to special proceedings."”

-1o-
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Section 426.50. The following sentence was deleted from the Pomment to

this section: "Of course, subdivision {b) does not apply unless the cross-
complaint is timely filed; if it is not, the party may seek relief under
subdivision {a} but not under subdivision {b}."

Section 428.20. "his section was clarified to read in substance as follows:

428.20, When a person files a cross-complaint as authorized by
Section 428.10, he may join any person as a cross-complainant or cross-
defendant, whether or not such person was previously a party to the action,
if, had the cross-complaint been filed as an independant action, the
joinder of that party would bhave been permitted by the statutes governing
Joinder of parties.

Section 1048. The expanded Comment to Section 1048, that authority

glven to the court to sever issues may duplicate similar authority granted
by other statutes addressed to particular issues, was approved.

Operative date. The final section specifying the operative date of

the statute was clarified to allow the Judicial Council to make rules applicable

to actions pending at that time.

-13-
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EXHIBIT

EDITED TRANSCRIPT OF PORIION OF 'HE MEETING CF THE
CALITFORNIA LAW REVISION COMMISSION O OCTOEER 22-23, 1970,

FELTATING TO THE STUDY OF ATTACHMENT AND GARNTSHMENT

Note: The letter R indicates a statement by Professor Riesenfeld. The
letter C indicates a comment, questicn, or suggestion by either a Cammissioner,
staff member, or one of the observers present at the meeting,

[There was o brief introducticn of thoge persons present and an ocutline
of the procedure that would be followed at the meeting. Professor Riesenfeld

then started his presentation. ]

TAPE L

Four-part study

R The study which I przpared and which has been distributed to you is
Tentative Part I of a four-part study. Tae four parts deal with four wajor
eubjects a2lthough they are interrelated, of course. These four parts are:

(1) Attachment prosecdings-~that means provisional remedies before
Judgment.

(2) Wage =xecution and what should be done in California as a result of
the Federal Truth-in-Lending Act.

(3) The exemption laws.

{4} Technical aspects of the t";ze topics listed above.

The first three topics will necessitate that other aspects--more technical

aspects of the whole process--are looked into, and I want to comment on that
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fourth aspect & little bit more, But generally spesking, attachment, wage
execution, exemptions, and general technical improvements are the four major
packages, so to speak, which, if the Commission wishes us to pursue, we will

present in due course to the Cammission.

Part 4--technical amendments

The so-called technical amendments are not minor technieal matters, but
would be rether important reacsezssments of the California statutes. These
statutes present a patchwork of fragmentary amendments which perhaps have
caused more confusion than clarity. Let me give you one exemple. At a later
meeting, Professor Warren will discuss execution against earnings. This will
include not only past earnings--which now can be executed upon--but also
future earnings. In this c¢runection, wage deduction statutes like they have
in New York, Illinois, New Jersey, and some other stetes will be comnsidered.
How if you have a statute which covers future income, should you amend our
statutes slsoc to reach cother sources of future income? If s0, I refer to
one case which is very perturbing.

This is a case called Meacham v. Meacham, 262 Cal. App.2d 248, 68 Cal.

Rptr. 746 (1968). In Meacham, an inventor had invented & device which is used
in dentistry called the Wizard Wedge. He had assigned his rights and the
know-how to a manufacturer in exchange for a share of the profits. A creditor
of the inventor tried to reach this share. Fote that the debtor's right had
an uncertain value because it represented forthcoming earnings over a period
of ~years. The creditor did not ask for a recelver which would probably have
been the bhest way under (Cslifornia law. Instead, he levied upon the debtor-
inventor direetly. Judge Lillie held that the levy and sthsequent execution

-Du
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sale upon notice were valid with the result that the debtor's contract was
sold at a very nominal price. The execution sale could not be set aside and
the levying creditor got the total income at & very small sum. Judge Lillie
did not discuss whether the crediter should have proceeded by garnishing the
manufacturer who was paying over or whether he should have proceeded by re-
ceivership. She merely held that this right in the future earnings was prop-
erty incapable of manual delivery which could be reached by notice.

I do not want to criticize the Meacham case, but I think the whole concept
of property not capable of manual delivery and how you reach it--whether by
garnishment or by any other proceedings--has to be studied. In partnership
--perheps you could have sald the Meacham situation was like a joint venture--
a charging order would have been the appropriate means. At any rate, I would
suggest that, if the Commission goes into the problem of future earnings from
personal services, this opens up the whole question of how you reach future
income generally. For example, how do you reach nonnegotiable instruments?

Do you garnish the maker or do you garnish the payee? There are cases going
one way and cases going the other., The whole question of how future income
urder a contract--whether contingent or unconditionsl, matursd or not matured,
all these variations--has to be looked inte and stuodied in this stage because
there is a total confusion. One method at the moment which works is & receiver-
ship, but it is very rarely applied. In any event, there is scme need for study
perticularly in the light of Meachom and other California cases. See also

Husted v. Superior Court.

Another technical matier which I think the Comission should look into is
the relationship between Section 659b of the Code of Civil Procedure--vwhich

deals with conditional sales and chattel mortgages--snd the Uniform Commercial

-3~
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Code. Under Section 689b, the creditor is required to pay off the security
interest before he can reach the deblor's rights in the coliateral. Is there
any real reason why, if sverything is on record, the creditor should be re-
rquired to pay off the security interest? He does not do so in the case of &
pledge. If you have s possessory security interest, you reach the pledgor's
intersst by garnishment and then you get the proceeds i1f there are any.
Should therefore the requirement of Section 689b be retained or, where we
have recordation, should the creditor be able to sell on an execution sale the
debtor's right in the collateral, subject to the security interest? This is a
question which should be studied. So there are innumerable technical questions
which are opened up by the proposals of Professor Warren and myself. Professor
Warren and I will submit these to the Commission in what I call package Number

4, but these technical improvements are interrelated with everything else.

Attachment and garnishment terminclogy

Now then, if I can address myself to attachment and garnishment, which is
package Number 1. First, o matter of terminology. We have in California two
writs. Ome before judgement is called attachment. One after judgment is
called execution. If you have an intengible, the levy of attachment is done
gccording to Section 5&2(5) of the Code of Civil Procedure. That is,

Debts and credits and cther property not capable of manual delivery

must be attached by leaving with the persons owing such debts, or

having in his possession, or under his control, such credits and other

other personal property, . . . & notice .

Now generally speaking, that is called garnishment., You have to realize,

however, that in Celifornia garnishment is s mode of levying an attachment

or levying a writ of execution; garnishment is not a separate and independent

ke
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proceeding as, for instance, it was in Wisconsin in the Sniadach case. That
is, we have one type of provisiongl remedy called attachment. The attachment
is executed and served by levy, but the mode of the levy varies according to
the asset which is sought to be reached by the attachment. If you reach a
debt which is owed to the defendant, then you serve a notice on the debtor's
debtor and that procedure is commonly called garnishment. But it is not an
independent proceeding.

Attachment, in the course of history, has sometimes been an original

process and sometimes a mesne process. Original process means that it is
the original writ by which the proceedings are commenced. Mesne process means
that you start an action by filing a cocmplaint and the attactment iz a remedy;
which can be resorted to after the lawsuit has been commenced. In California
now--although it was not always so--attachment is a mesne process which means
that you have to commence & lawsuit by filing a camplaint and then you can
proceed and ask for a writ.

Three types of attachment--resident, nonresident, and fraudulent debtor's
attachment

Attachment has traditionally been based on grounds of attachment which
I classify into three main grounds: namely, resident attachment, nonresident
attachment, and frauvdulent debtor’s attachment. Let me explain in detail what
those three terms mean. The nomenclature is not used by the California statutes,
but it is an historically accepted nomenclature.

Resident debtor's attachment permits an attachment against a California

resident without any further reascn except that an action has been commenced
alleging & particular type of cause of action. Code of Civil Procedure Sec-

tion 537(1) provides simply that, in an action upon a contract, the creditor
-5
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can have an attachment. Nothing else is required; nothing except that the
cause of action is of the statutory type and the action hés been ccmmenced,
It is not necessary that the debtor be a nonresident, It is not necessary
that the debtor has committed an act of frauduleni conveyance, or concealment,
or anything else. All that is necessary is that there is an action against
the resident.

I you look at the history of the attachment provisions in Californie,
you will see that California has wavered between having only some of these
three main types of attachment~-resident, nonresident, and fraudulent debtor's-=
or all of them. However, for & long period now in California, resident debtor'é
sttachment has been available. That is, the debtor has been able to resort
to the provisional remedy of attachment without any reason other than filing
a particular type of action. That is not the law in many other states., Resi-
dent attachment does not exist, for instance, 1n New York, Chio, or Pennsyl-
vania. These are three of the most populated states outside of California,
and there may be others. But I took the most populated ones because it was
impeortant to me to show that very populous areas can live without resident
attachment. One of my recommendations is to repeal all provisions on resident
attachment and only leave fraundulent debtor's attachment and nonresident
attachment in California. I would, therefore, like to point out that, until
1959, Pennsylvenia had the three types of attachment--nonresident attachment,
fraudulent debtor's attachment, and resident debtor's attachment--but, in
1959, Pennsylvania repealed the resident debtor's attachment without a ripple.

Nonresident debtor's attachment iz an attachment which is sought sgainst

a person who is not a resident of the State of California--sither because he
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never was & resident or he has left the state with the intention not to return.
This has traditionally been a ground for attachment for a very long time.

(I would like to say parenthetically that in 1970 Assembly Bill 1602
attempted to distinguish a resident who left the state without inten-
tion to return from a nonresident., I think that somebody who leaves
the state with the intention not to return ceases to be a resident,
but that is not the bill which was enacted.

C May I ask a question? 8o that we do know what the present state of
the law is that we are dealing with, do I understand that A,B, 2240
was passed?.

Yes.

i

Both [A.B. 1225 and 2240] were passed. [See Cal. Stats. 1970, Chs.
1319, 1223.]

jea

A.B, 1602 was not passed.)

fed

R Nonresident attachment mey be either jurisdictional--that is, you need the
attachment to obtain jurisdiction--or it may be nonjurisdictional. In the
latter situation, the creditor can c¢btaln personal jurisdiction over the
debtor but, because the man is not a resident, there is some doubt whether he
will live up to his obligation even if he is adjudicated in Celifornia. Theres
fore, in the case of nonresident attachment, I would like to distinguish fur-
ther between jurisdictional attachment and nonjurisdicticnal attachment. So
in the further presentation, I ﬁill classify attachment into resident attach-
ment, fraudulent debtor's attachment {discussed next), and nonresident attach-
ment, T will differentiate in the case of nonresident attachment between
Jurisdictional nonresident attachment and nonjurisdictional nonresident
attachment.

I now want to discuss what I call frawdulent debtor's attachment. In

the history of American attachment law, statutes have been enacted which
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provide resident attachment but conly if the resident does something which
threatens to frustrate the collectability of the creditor's claim. For example,
where the resident has concealed himself, has avoided service, has threatened
to make a fraudulent conveyance, or has entered into a contract by fraud, and
s0 oit. If you look at cur new statute, these latter grounds are interspersed
with the grounds for nonresident attachment in Sectioms 537{2) and (3).
The plaintiff , . ., may have the property of the defendant attached
. in an action against a defendant, not residing in this state,
or who has departed from the state, or who cannhot after due diligence
be found within the state, or who concesls himself to avoid service
of summons . . . .
Some of these reasons, if not all, except the nonresidency, authorize what may

be called fraudulent debtor's atbtachment. On the other hand, subdivisions (1)

and (4) of Section 537 authorize resident debtor's attachment.

Reasons why study needed

There are three major occurrences which have prompted the Commission to
look at this area of the law:

(1) The decision in the Sniadach case by the Supreme Court of the United
States and the aftermath of the ceses which have followed Sniadach.

(2) The Federal Consumer Credit Protection Act--the so-called Truth-in-
Lending Act.

{3) The passage of the new California "long arm" statute.
Those three cccurrences in my mind justify a look again at the adegquate or
inadequate, excessive or nonexcessive, scope of the availability of attach-

ment in California.

The Sniadach declsion

What did Sniadach do? That is one of the big questions. The meaning of
Sniadach is a matter which has perplexed everybody, and my reading of Sniadach
-8
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is not entitled to greater authority than anyone else's reading. However,
Sniadach was based, if you take the majority opinion, on an accumulation of
aggravating circumstances, I list them as follows:

(1) The Wisconsin statute permitted garnishment of assets without notice
and hearing prior to levy;

(2) The levy deprived the debtor of his enjoyment of the assets;

(3) Bven after the levy, the debtor could not obtain release of the
levy unless trial conh the merits was had and the debtor wins;

{4) The assets consisted of wages;

{5) The state had a very paltry exemption statute;

(6) The claim to be secured by garnishment included collection fees;

(7) The debtor was & resident of the forum and readily subject to in
personam Jjurisdiction;

(8) No situation calling for the protection of the creditor was presented
by the facts.

These eight aggravaling circumstances, taken together, prompted the Jjudg-
ment that the Wisecansin procedure was unconstitutional. That is possibly the
narrowest reading--that the procedure is not constitutionally adequate if you
have eight aggravating clrcumstances of the severity of the clrcumstances in
the Sniadach case. The questicn now is whether Sniadach hes to be read in &
more breadly conceived light. How does Sniadach affect fraudulent debtor's
attachment? How does it affect nonresident attachment? How does it affect
attachment other than wages? and so on. There are a multitude of guestions.

[It may be mentioned that the Sniadach case was to a certain extent fore-

shadowed by the decision in Hanner v. DeMarcus, 390 U.S. 736. 1In Hanner, an
execution sale was attacked as viclative of due process becsuse under applicable

law no prior notice had been given to the judgment debtor.]
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In Hanner, the Supreme Court refused to overrule the Endicott case [266
U.S. 285] which had held that no such prior notice of the judgment before
execution was necessary. Bult there were strong dlssents in Hanner, and the
dissenters wrote the majority opinion in Sniedach, 8o, in my mind, it
cannot really be said that all that Sniadach requires is prior notice and
hearing in case of resident wage attachment.

Cases which have followed Sniadach have reached conflicting results on
this question. Some courts have extended Sniadach to nonresident wage
garnishment whereas cthers have confined it to only residents. There is also
& question whether other assets are affected-~bank accounts in which wages
have been deposited; bank accounts in which wages have not been deposited;
assets necessary for conducting a business. I have glven you a survey of
the post-Sniadach cases, which 18 not completely up to date, In my report
at pages 21-24. In that survey, I have carefully limited myself to cases
involving attachment and have not included cases involving other summary
proceedings. But I must tell you that s number of courts, including federal
courts, have applied the Sniadach rule to other proceedings. For example,

in Laprease v. Raymours Furniture, Inc., decided by the Federal District

Court for the Northern District of New York on July 29th, 1970, and reported
in CCH, Poverty Law Reporter, 9 11915, the rationele was applied in a
replevin suilt.

In short, by and large, there seems to be a tendency to expand Sniadach
rather than to restriet it.

Question, whether 1970 California Act Constitutional

Reading the cases I have mentioned, I have some guestion in my mind
whether the new Californis act is constitutional. Although this act

-10-



Minutes

Cetober 22 and 23, 1970
abolishes wage garnishment with respect to both residents and nonresidents,
it does not provide for notice and hearing in other attachment cases,
regardless of whether the assets attached belong to a resident or nonresi-
dent. In the light of the cases, which have accumulated after Sniadach,
I must ssy that, frankly spesking, I have doubts whether the California
act will stand the test of constituticnality.

Morecver, the Supreme Court said in the Sniadach case that it would
not sit as & superiegislature, thereby intimating that, regardless of what
the constitution requires, there should be a review of the legislative
policy. The statute, which I propose, is therefore not based on the fact
alone that anything else may be unconstituticnal, but also on what I think
represents & consideration of both the creditors' interests and the debtors’

interests.

Statute Proposed by Professor Riesenfeld--special forms of relief for creditor

Attachment is a very harsh remedy and something easier might be devised.
I have tried to devise as a temporary matter scmething easier. If you will
look at paragraph & of Bection 538 of the statute, which I have submitted.
[The statute referred to 1s entitled "Draft of Amended Sections 537 and 538."
It was distributed at the October meeting and 13 slso included in Professor
Riesenfeld's study. ]

(6) After the motion for attachment and prior to the

hearing and determination thereon, the Jjudge, Justice, or

referee may issue an crder enjoining defendant from transferring

or otherwise disposing of his property or granting any cther

relief appropriate to protect the creditor against frustration
of the enforcement of his claim.
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This paragraph, I think, in cases of need provides something less
drestic and stlll satisfactory to help the legitimete needs of the creditor.
You see, present law is rather drastic. The property 1s either seized or s
keeper is appointed. You cannot appoint the debtor himself as the keeper,
and you cannot authorize the debtor to conduct his business under a restraint
not to do anything which is not in the ordinary course of business. There
are states which not only permit a debtor to be the keeper himself but also
to g0 on with his business. In contrast, in California, atiachment is about
as drastic as drastic can be. It ruins everything. I thought that it might
be better if something less drastic could be devised. Therefore, while I
propose that the scope of attachment be restricted, I put in subsection 6
which tries to accommodate the legitimste needs of both debtor and creditor.

Iet me add one thing more concerning the general theory of the attach-
ment remedy. This remedy originelly grew out of proceedings in the English
comrercial courts, and it applied only to abzent foreign defendants. This
was called foreign attachment for TOO years. The common law itself never
recognized attachment--except in early days as a method to compel appearance.
After the default judgment was invented, attachment disappesred. In the
United Kingdom todsy, you do not have any provisional remedy comparsble to
attachment. Attachment in England means wage garnishment after a writ of
execution. And 53 million pecple of the common law background live quite
comfortably without any attachment. This is much more radical than what I
have proposed. Recently, England had s very extensive review of all these
procedures. Cne of their conclusions was that perhaps scmething like I
suggest in Section 538(6) might be appropriste. However, anything as drastic
as our attachment does not exist at all in the United Kingdom.
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Of course, an order under Section 538(6) will be issued by the judge
or by & judicial officer and not by the clerk of the court. One of the
difficulties with attachment in California--just to refer to one of the
features which make i1t particularly susceptible to s doubt on its
constitutionality-~is that it is issued as a matter of course by the clerk
of the court. In New York, an attachment is issued only by the Judge and
then only in his discretion. In other words, the New York stetute lists
grounds of attachment. Only if those grounds are present, an attachment
may, but need not, be issued, Moreover, atiachment in New York is by
Judicial order--not by & writ issued by the clerk upon the satisfaction of
some requirements--and the discretion of the judge is reviewable upon
appeal. ¥Finally, in New York, to contrast it with California, attachment
is not availablé in resident cases but only in nonresident cases and in
fraudulent debtor cases. Obviously, the fact that one big state can 1live
with this type of an arrangement is one reason to ask whether we, in
California, really need all that we heve or whether it is not, in same
respects, unduly harsh and unduly excessive. In short, whether attachment
should be allowed only after notice and hearing, whether it should be avail-
able in all cases or only some cases, whether an order of attachment should
be issued by the clerk of the court as a matter of right or whether it
should be issued by a judge as a matter of discretion, and whether its
harshness can be alleviated in certain instances, are all questions of
poliey which should now be considered by the Legislature of the State of

California.,
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Now let me make two more points by way of introduction, and then we

can go into a little bit of the details if you are not exhausted. Attach-
ment, traditicnally, was a process used in an action at law. The couris,
therefore, have said: We have to take the attachment statute as it is; We
are not entitled to grant equitable relief, even in cases where some
equitable relief might be necessary., The fact that our Legislature has
enacted an attachment statute means that no other forum of relief should
ever be granted. But the entire question of equitable relief and its
availability to both the creditor and the debtor are questions which I
would like to discuss with you. My views are set forth in Section 538(6)
which I quoted to you--attachment should not be the only provisional
remedy, but a judge should have the power to do other things if that is

necessary, especially if the scope of attachment is restricted.

Notice and hearing requlrement

Notice and hearing is the other point. This is a two-fiold question:
Should the ncotice and hearing be before or after the attachment? What
should be the scope of the hearing? In California, we have certain hearings
on the attachment after the attachment has been served and issued. Thet is,
Section 556 of the Code of Civil Procedure provides:

556. The defendant may also at any time, either before or after
the release of the attached property, or before any attachment shall
have been actually levied, apply, on motion, upon reasonable notice
to the plaintiff, to the court in which the action is brought, or to
a judge thereof, thet the writ of attachment be discharged on the
ground that the same was improperly or irregularly issued.

If Section 556 is taken without due caution, you might conclude that the
defendant, after the writ of attachment has been issued and levied, can, at
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any time before the conclusion of the lawsuit, argue that the attachment
should be set aside because it was improperly or irregularly granted
without particular regard to what "improperly or irregularly” means. But,
in the light of the California adjudications, "improperly and irregularly”
has been given only a very narrow reading. For example, a defendant way
obtain a discharge on a showing that the plaintiff has not alleged a cause
of action of the type that justifies attachment. Thus, in a resident
attachment, the defendant msy show that the action is on a contract made
outside of the state not reaching the required amounts. But the defendant
may not show that the plaintiff has no valid cause of action. "Irregularly"
means something else. It means that there was no bond, no affidsvit, and
so forth. So "improperly," as well as " irregularly,"” under Section 556
are very narrcwly restricted.

Thus, once an attachment has been issued and levied, the defendant
can get relief by putting up a bond, but he cannot argue those things which
Snisdach held he should heve & chance to argue before the attachment. OCne
of the questions which you should face is whether the defendent should, at
least, be able to argue those things after the attachment. That is, he
should have not just a summary hearing on the question whether "regular or
irregular" or "properly or improperly," but should have an adequate hearing
cn the question whether the attachment was scught without probable cause or
whether the plaintiff hes a prime facie case. 1In cther words, at lesst in
those cases where there is no prior hearing, should there not be at least
some hearing after the attachment sc that the defendant does not have all
these mssets frozen until the trigl in the main action is over. The hearing
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could be a swummary hearing--similar to the summary hearing we have in
supplementary proceedings. For example, under Section 720 of the Code of
Civil Pnocedure, as you know, you interrogate the debtor's debtor in summary
proceedings, then, if he denies that he is indebted to the debtor, there is
an action on the merits, but the judge in the interim can issue a protective
order.

The other aspect of notice and hearing is its timing. HNotice and
hearing according to the Supreme Court measns pricr notice and hearing--not
notice and hearing after the attachment has been granted. It is true that
the majority opinion held only that attachment of wages without prior notice
and hearing is unconstitutional. However, the concurring justices' opinion
mede 1t very clear that all resident attschment without prior notice and
hearing is unconstitutional and not just wage attachment. Regardless which
of the two opinions should be read as suthoritative, you can say this is at
least & danger line. I think we should have a statute which also complies
with the concurring opinion provided that this is a reascnable way to
proceed.,

I have also congidered and studied whether we could not have summary
hearings in scme cases before the issuence of the writ and, in scme cases,
after the issuance of the writ. My proposed Section 538{5) provides:

If the attachment is sought on & ground provided in Section 537{2)(sa)

and {c) the order shall state that a hearing on the order will be

held at a time and place specified in the order and that the order

and the writ if issued will be vacated if the defendant shows that

the order was made without sufficient cause.

The grounds provided in Section 537(2)(a) and (c¢) are nonresident attachment
and attachment to secure the collection of taxes. In these cases, 1t is
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possible and permissible under Sniadach to have an attachment issued without
notice of hearing. However, you should have a speedy notice and hearing at
least after the attachment if the defendant sco desires.

To summarize, I do not want to just stay with the rigid Sniadach question
of prior notice and hearing. T would like you to consider whether you should
not 1ntroduce in some instances where there 18 no prior notice and hearing,
at least a subsequent notice and hearing. The hesring could be 8 summary
proceeding. A summary proceeding dealing with the question whether the
plaintiff can at least make out & prims facie case that justifies the
freezing of the assets pending the outcome in the mein suit. If he cannot
in these summary proceedings meke at least a prims faclie case, then the
referee, judge, or justice who has made the preliminary order should have
the power to vacate the attachment. Thus, in addition to irregularity and
impropriety, I would like you to consider whether or not a third ground
should be added-~that is, the issuance of the attachment was without
probable cause or without sufficient cause. These then are matters which
I open up in my report to you.

I think, too, that, if you keep fraudulent debtors' attachment, you
should have a prior notice and hearing if the person is within the juris-
diction of the state. However, here I think that you should have other
temporary measures necessary for the protection of the creditor as provided
by my Section 538(6). In other words, the debtor should have prior notice
and hearing on fraudulent debtors' attachment, if the fraudulent debtor is
a resident of this state or is a nonresident within the personal jurisdiction
of the state. But, although there is a prior notice and hearing, before the
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pricr notice and hearing is held, the judge should be able to resort to
temporary restraining orders or to any other form of relief which he thinks

is necegsary or appropriate,

€ Can I interrupt to ask a guestion? I can visualize a case where
the debtor is about to leave the jurisdietion, perhaps for a foreign country,
and take his mcvable assets with him. Would you contemplate that, in such a
case, an ex parte order by the judge for an attachment could be issued?

5 That is correct, except that the judge can say--keeper or no
keeper--what can be done, and so on.

C I understand thet, and that is what I thought you meant, but I think
it should be made a little clearer. That is, what we are doing is denying
ex parte attachment by the clerk, not by the Jjudge; the judge would be
allowed to issue an order for attachment (or for something like attachment)
if a sufficient case is made for this form of relief,

R But there should be & showing at least, and the judge has the
affidavit and ean say, "That is not enough, show me something more."

€ 1 understood that, I was afraid that possibly as it is drafted it
could be construed to sey that you can have any other relief except an attach-
ment, yet the only relief that would be of any value would be & writ of
attachment or its equivalent. And prior notice would be of no gocd.

C What would be wrong in that situation--where there is a danger of
the defendent fraudulently disposing of the assets or fleeing the juris-
dicticn of the court--of allowing attachment but providing an opportunity

to the defendant to come in and contest?
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R Well, the only thing I wanted to make clear was that the judge had
a broad range of relief available--not only attachment but other equitable

remedies, but it does obviously need clarification.

Nonresident attachment--effect of new long-arm statute

R Now I want to address myself to the question of nonresident attach-
ment. Not just wages, but nonresident attachment in generasl. I submit to
you that the plcture has substantially changed as a result of enactment of
the "long-arm” statute in California. In order to show you that this is
not Jjust my owm whim, I would 1ike to cite you a statement to that effect
by a very excellent state judge. [See page 26 of Professor Riesenfeld's
report.] Chief Justice Fuld of the Court of Appeals of New York made the

followlng statement in A recent czse--Simpson v. Lochman:

Almost half a centary ago, Chief Judge Cardozo began his
famous article, "A Ministry of Justice,” with the statement
that "the courts are not helpedaes they could and ought to be
in the adaptation of law to justice." Sometime thereafter,
the New York Legislature created a Law Revision Commission,
and more recently, the State's Judicial Conference appointed
an Advisory Commission on Practice and Procedure to make
studies and recommend changes in the rules and statutes
governing our law. Revision of the bases for in personam
Jurisdiction has been the subject of recent mejor legisiative
changes. The bases for the exercise of in rem juwrisdiction,
however, have been carried over into the CPLR from the
Civil Practice Act with little change. Under the circumstances,
it would be both useful and desirable for the Law Revision Camn-
mission and the Advisory Committee of the Judicial Conference,
Jointly or seperately, to conduct studies in depth and make
recommendations with respect to the impact of in rem jurisdics
tion on not only litigants in personal injury cases and the
insurance industry but also our citizenry generslly. In the
course of such studies, considerstion will undoubtedly be
given to relationship inter se of in rem jurisdictiom, in
personam jurisdiction and forum non convenlens.
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Now this last part of the desiratum of Chief Justice Fuld I have tried to
carry out in my study. I have given some thought how quasi in rem juris-
dietion, in rem Jjurisdiction, and forum non convenlens should be related.

Attachment 1s used for a variety of purposes. 1 listed some of these
purposes in my report, starting on page 7, under the heading "Contemporary
Utility of and Need for Attachment.” There I dealt first with foreign, or
nonresident attachment, and then with resident attachment. I pointed out
that resident attachment, as contrasted with nonresident attachment, has
four main purposes: (a) To protect the creditor against the dissipation
of the assets by the dgbtor; (b) To protect the creditor against conversion
of nonexempt assets into exempt assets; {e) To acquire priorities over other
creditors or purchasers; (d) To proteet against insolvency and resulting
equality of distribution, provided that the bankruptey petition is filed
more than four months after the levy.

In the case of nonresident attachment, however, there is ogne more
important fifth ground--a ground which does not exist in the case of all
other attachments--that is, to get jurisdiction over the debtor. Now, the
California long-arm statute says Californis can go as far as the Constitu-
tion permits in obtaining jurisdiction. However, in my mind, it is still
necessary under the "long-arm' statute that there be a minimum contact with
the state. In my opinion, if you have a general money claim, and the only
reason you bring the action in the State of Californias is because of the
presence of assets of the defendant in the State of California, you do not
have the required minimum contact. The mere fact that you purport tc have
a claim on & cause of action which has, apart from the presence of assets,
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no contact with the state whatscever, plus the presence of assets in the
state, in my mind does not permit invocation of the "long-arm" statute
against such a defendant. In this situation, you still have to invcke
gquasl in rem jurisdiction. That means you have to attach the assets. Then
you can serve summons--either by publication, or by out-of-state delivery,
or by whatever means is permitted for service of summons in that case.
After service, you then can get & Jjudgment. This is s quasi in rem judg-
ment up to the amount of the assets attached. The Judgment 1s not entitled
to full faith and credit. The doctrine of res judieata does not apply to
the judgment. The judgment only permits the creditor to reach the assets
up to the amount of the Jjudgment if the creditor wins the lawsuit and
otherwise has no other binding saffects. A judgment of this kind, if
properly rendered, looks like any ordinary in personam judgment but with
the exscution permanently stayed with respect to all other asseis except
the assets attached. Sometimes our judges do not do that, but, generslly
speaking, no harm results. HNevertheless, the proper form is an ordinary
money Judgment with the execution stayed except with respect to the assets
vwhich have been sttached.

This procedure is still necessary, in my mind, in that case where the
claim asserted has no other contact with the state and the only reason
suit is brought in California is that there are assets in the state. Now,
you can say, "'Why should that still be the law? Why not go into the foreign
Jurisdiction, get an in personam judgment there, and then reach the assets
in California?" But the mere fact that you have got a judgment in a
foreign state is stili not encugh. You would still not be under the
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"long-arm" statute and you would still be in the same position as you were
before. You would have to attach the assets, and then get a judgment on
the foreign judgment with respect to the assets attached. But this again
would be only & quasi in rem judgment. Thus, the mere fact that you may
get an in personam judgment in another forum does not help you at all with
respect to Jjurisdiction in California, in my mind, unless the Constitution

is read a little different.

C I bave a question. Why shouldn't nonresident attachment for the
purpcse of cbtaining quasi in rem Jjurisdiction be limited to the situation
vhich you just described? That is, nonresident attachment should only be
permitted where necessary to obtain jurisdiction to enforce & personal
Judgment already properly obtained in another state. It seems to me that,
if personal jurisdiction cannot be obtained under our very liberal "long-
arm” statute, you have thereby eliminated every case where it would be fair
to the defendant to require him to litigate the claim in California. By
permitting attachment and quasi in rem jurisdiction in these cases where
personal jurisdiction cannct be obtained, you are at least permitting
coercion, if not denying the defendant due process,.

C I have & different question on this point. My problem is, as I
understand the "long-arm" statute, it is as broad as whatever the Constitu-
tion means or almost. So that a poor plaintiff's lawyer or plaintiff does
not know when he goes out to bring his acticn=--until he has read the latest
decision of the court and this has gone over many years--whether he is going

to get personal Jurisdiction. Would it not be preferable, at least in cne
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place or the other, to have some more defined basis for jurisdiction. You
cannot, under your proposed statute, as I read it, use gquasi-in rem Juris-
diction--which you c¢an now to get a case going in California--if you have
Jurisdiction in personsm. The difficulty that causes is that you have to
visusllze what the then current Supreme Court will decide is the basis for
in perscnam jurisdiction before you know whether you can get quasi in rem
Jurisdiction. It seems to me, scomewhere along the line, as a practical
matter, there ought to be a little clearer, more static basis of juris-
diction.

R Well, I would not want to tamper with somethlng which has come from
the Judicial Council.

C I would too, but we are not afraid to tamper with attachment.

C You know vhet might happen would be that you would develop all your
law on the meaning of the "long-arm" statute under this attachment statute.
Don't you think?

C Yes, but there are going to be cases--if this were the statute that
was enacted--wvhere the plaintiff's attorney is just not going to know Just
where he is going to get jurisdiction. HNow there is one answer--he esn Just
go to another jurisdiction where he knows he can get it,

R We should at least not put the clerk of the court in that shoe.
Thet is why it should be the judge who decides whether the order for

attachment should issue.
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[There is alsc the problem of liabillty for wrongful attachment.]

R Well I had hoped that we would avoid that where there is a judge
and a notice and hearing after the attachment.

C HNo, I am talking about the ultimate determination. Was this a
wrongful attachment because there was in fact in personam jurisdiction?

The defentant's interest at this stage would be to show that there was
personal jurisdiction and a wrongful attachment because he then might very
well get damages for the attachment.

R Well, assuming that the wrongful attachment statute, I propose, does
not change, I would say, that there'is no wrongful attachment becauséi%he judge
has made the order.

C ©Oh no, if the judge is erroneous in the order, then it is a wrongful

attachment.

Ty’

Yes, but perhaps we could change the penalty.

Another thing isg that attachment is used for leverage by a creditor.

I

1=

Yes, it is strategic.

Yes. And it is one thing, where the creditor and debtor are in

Is

California, to say that we should get rid of that leverage, but when you
are talking about Califormia in relation to other states, the other states
will not necessarily limit the use of attachment as to nonresidents, including
residents of California.

£ There is another side to this. Attachment could be used for barassment,
but, actually going back into the history of it, this is not a bad way of
getting jurisdietion ocver nonresidents because theoretically the debtor
knows where his property 1s and is more apt to get notice than under some

of the "long-arm" statutes. Some of these statutes do. not really give the
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debtor as good s notice ag the fact that his property is attached. That

is how, in part, gquasi in rem jurisdiction grew up and that is why it is

done in admiralty today. You are getting notice to the defendant that he

has to come into (alifornia or whatever the state is and defend his propertiy

and he is going to know that he has been sued. The difficulty and the risk

of the "long-arm" statute, and one of the reasons, probably, why it tock so

long to extend this jurisdiction was the fear that the defendant would have

a Judgment agalnst him when he never actually got notice. The theory of

guasi in rem jurisdiction is that a man follows his property and watches that.
R That is exactly the point I made, or tried to make, on page 8 of

my report. I put the question--"Has the extension of personal jurisdiction

over a nonresident defendant under the so-called long-arm statutes gbliterated

the need for quasi in rem jurisdiction based on nonresident attachment. The

answer seems to have to be '"no.'" And there I take issue with my distinguished

colleague, Professor Carrington. Professor Carrington has stremuously argued

to the contrary in his noted article on the modern utllity of quasi in rem

Jurisdiction. Unfortunately, I think, Professor Carrington éid not tell

clearly enough why the concept of quasi in rem jurisdiction bad outlived its

practlical utility and neither the rules committee nor the Supreme Court were

persuaded. Federal Rule 4 has in fact been amended so as to grant quasi in

rem jurisdiction to the Supreme Court. I take issue with the many people who

have sargued that there is no more need for quasi in rem jurisdiction. I think

there 1s a definite need for i1t 1n the cases where there is no in personam

Jurisdiction.

¢ I was not disagreeing with your theoretical basis. I was presenting

vhat I thought was a practical problem, where you get in that grey area
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where nobody really knows for sure how far the "long-arm" statute goes, so
that you do not know whether in rem jurisdiction can be used to replace the
"long-arm" statute.

C HNoble is agking--can you draft a provision clearly describing in
personam Jurisdiction?

R I understand that and I am willing to reconsider that, but I would
also like to point out to you that fraudulent debtor's attachment under this
statute applies to bhoth nonresidents and residents allke.

¢ I understand, but I visualize a perfectly legitimate means--comparable
to admiralty jurisdiction where that is the basic means still today, and has
been historically, of getting jurisdiction. In admirelty you selze the ship.
Then when the ship is seized you substitute a bond or some other method. But
selzure is the way to get Jjurisdiction because the ship owners are golng to
defend their ship. Then when you have Jurisdiction you decide the case on
the merits. Now that is cne of the things you are talking about here as I
see 1t. My problem is--not the fraudulent case--but the perfectly legitimate
case where the plaintiff wants to get the case decided and he wants jurisdiction.

R T completely agree with you, but you rust not forget that it has been
held in other states ‘that where there is in persopam juri.diction under the
"long-arm" statute, it must be exercised. You cannot 5335-51 am satisfied _
with quasl in rem jurisdiction.” Whenever you have jurisdiction, whenever
you can reach the defendant and exercise in personam Jurisdiction, you must
do so., You cannot say, "I will not do so, because that would be harassment."

C You miss my point. I would say that you would probably attempt to

get jurisdiction under the "long-arm" statute, but to be sure that you have

e T
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Jurisdiction in California, you would also want to seize the property for
the legitimate purpose of making clear that you have a jurisdictional basis
for your lawsuit. Now my only objection is that your statute would read so
that you could not do both because one excludes the other. The prcblem
that I am talking about is the fact that the "long-arm" statute is based
upon whatever the Supreme Court of the United States at the moment says is
sufficient for in personam jurisdiction. Therefore the litigant does not
know when he starts out which way to go.

C Yes, but this 1s going to be affected by what your sanction is and
what is wrongful. If in good faith you thipk that you do not have personal

Jurisdiction and therefore you attach--

C (kay, then the other guy comes and he says you have got personal

jurisdiction--

[T}

Well, then you are happy because he has come in--
C But then you are liable for wrongful attachment.

C The question then is what is the standard for wrongful attachment.
The standard should be that only if there was clearly personal Jurisdiction

would the attachment be wrongful.

C I am not saying that my suggestion is the only one, but I think
serious consideration might be given to defining the limit in which in rem
Jurisdiction could be obtained without making it as loose as the "long-arm"
statute is. There is a lot more reason for the "long-arm" statute to be

loose and broad than there is for in rem jurisdiction to be that way.
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€ Why couldn't you do what was suggested down at the end of the table?
If you are going to have a judge issue this order in the first place, why
would the attachment necessarily be wrongful in any situation, unless the

creditor lost the main case?

€ Except for practical purposes, the order of attachment would be ex
parte and certainly you would not want to give the judge such an absolute

pover.

C Perhaps if we devise a procedure so we would not seize the property

physically so that the demages to the defendant would not be that much.

€ But if you do not seize the property then you are defeating the

historical purpose.

€ lLet us say it 1s a plece of land, All you have to do is clog up the
records. Then if you also liberalize your standard for wrongful attachment
s¢ that you do not pay off everytime the judge later makes some technical

decision--

C I suggest an effort be mede to have a more definitive standard for

quagi in rem juriediction.

R If you would be good enough .to look at my Section 537(2)(a). I say--
"A writ of attachmeht may be issued in any action . . . if (a)} the defendant
ie not residing in the state and apart from the attachment not subject to
the Jjurisdiction of this State." You could add--"or if there is any reason-

able doubt of the jurisdiction.”
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That might do it.
R But, it would not affect the rest of the statute.

C The thing 1s, this language would pick up cases on personal Juris-
diction and these would give meaning tc the statute. On the other hand,
if you write a standard in there, you would have to keep amending it all

the time.

£ T think something along the line of what Professor Riesenfeld suggestis

would accomplish it.

C What is your position where the nonresident defendant whose property
is attached comes in and confers jurisdiction by making a general appearance?

Does this give him the right to move for dissolution of the attachment?
R I do not think that thet would be a general appearance.

C But supposing he does come. He says--"I'm here now and I confer

personal jurisdiciion on the court.”

R Then, unless there is another reason--that is, there is still a

question of fraud or--

C I Just ask the question because logicelly that is the answer which

would be implied although I am not sure that is what should be done.

R Once you adopt this scheme generally, then those guestions, I think,
ought to be ironed out. I felt, at the moment, I just wanted to see whether
you, even in general, approve of some of these ideas or whether you want me

to do something else.
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€ I was going to say, in evaluating the product, you can hardly take
Just this little bit of it. We are going tc have & lot more in the package
eventually that will provide resmedies other then attachment. I would not
want anyone to get upset because the Commission tells Professor Riesenfeld
to go ahead on this. We are not going to meke any final decision until wve
have got the whle package together. People, at that time, can evaluate it
and say what they think of it. I just hope that the visitors here under-
stand that what Professor Riesenfeld has given us is part of a comprehensive
study. As we pointed out there are really four parts to the package, and

this is only one of them.

R Let me say, in parenthesis, that some attachments are totally
innocucus, for example, attachment of real estate. You merely file, with
a recorder, a copy of the writ. The debtor is not deprived of the use of
his property. The only thing he cannot do is sell it or convey it, but he
can 8till plant beets or do whatever else he wants to do. When it comes to
personal property, it becomes very grim because either. there 1s a keeper or
it is carried away. Finally, where it comes to choses 1n action they are
totally frozen. So, although one would expect the opposite, attachment with
respect to real estate does not have very drastic effects. BPBut when it
comes to tangible persornal property, it is quite drastic, and when it comes
to choees in action it is extremely drastic. If you wish, when you comsider
Section 542, I will make some suggestions how to reduce the drasticity of
attachment as it stands now. HNot all states do it as drastically as Califor-

nla does, as I have tried to point out.
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C At some point, we will need to make certain policy determinations.
How your study proceeds is going to depend a bit on such decisions. However,
T do not want to interrupt now if there is more in the background which you
would like to put before us before we get down to discussing more precise
policy recommendations.

C We would like to get all the background you think is useful to us,
because we do not want to make decisions, and then later have somecne come

and tell us something we d&id not knpow.

R If I can then recapitulate. The Sniadach case, the federal consumer
credit protection act {or the Truth-in-ILending Act), and the whole approach
of the "long-arm" statue has put a new dimension on attachment--especially
nonresident attachment. These three factors should not be overlooked in
determining our policy and what you want to do with the attachment statute.

I hope you will agree with me that there is still a remaining utility
for nonresident attachment despite the "long-arm" statute. My present
statute may be a 1ittle bit narrow for the reasons stated by the Commission, but
we do both agree that, at least to a certain extent, there is a contimed
utility for nonresident attachment.

The next guestiom then is how should an attachment for Jjurisdictional
purposes be socught. It would be very difficult to say that there should be
notice and hearing before nonresident attachment. You would have a bootstrap
argument--how can there be jurlsdiction to hear the attachment before there
has been the attachment? Maybe the court would not be that technical. In
the present case law, however, there is absclutely no jurisdiction to do
anything without an attachment. That means that the notice and hearing on

nonresident attachment would have to be subsequent to the attachment. At

- 31—



Mirmites
October 22 and 23, 1970

the moment California does not provide for such hearing. Therefore some
provision must be made for a subseguent hearing with dispatch on the question

whether this is a proper case for a nonresident attachment

Enlargement of scope of fraudulent debtor's attachment.

If the nonresident attachment is limited, then the scope of the fraudulent
debtor's attachment should be enlarged. At the moment, there are holes in the
statute even as it is. They wouyld be worse if you restrict nonresident and
resident attachment. So commensurate with the restriction of resident and
nenresident attachment, there should be an expansion of fraudulent debtor's
attachment. The result would be something similar to the law of Pennsylvania,
Ohio, and New York. I looked at those three Jjurisdictions because they have
a very large number of people, and they do not have any resident attachment.
There iIs no guestion that an expanded fraudulent debtor's attachment--whether
applied to resgidents or ncnresidents--would be useful and constitutional.

I tried to devise a procedure for a prompt hearing on the issue of
sufficient cause in those cases where there is no prior hearing--that is, non-
resident attachment and attachment for the collection of taxes. Thus, in

those two cases where prior notice and hearing is not needed and would be
too cumbersome, at least you have a subsequent notice and hearing.
This is'a subsequent rotice and hearing ocutside of Section 556.

Even the state, I think, should face a subseguent notice and

hearing. I see no reason why the state should have an attachment for taxes
without any notice and hearing. The claim might not be due and so forth.

I do not read Sniadach as holding that, wvhere prior notice and hearing is not
required, a subsequent bearing would Tot be required..The Supreme

Court never faced directly the question of subsequent notice and hearing.

On the guestion whether you can wait until the whole trial is over, Sniadach
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1s mite. T could imagine that, 1f the argument comes to the Supreme Court

in a new battery of cases, they will say--"alright, no prior notice and
hearing, but at least subsequent notice and hearing, prior to the determins-
tion of the main lawsuit, is required by due process.” In order to forestall
the possibility of unconstitutionality, I suggest that in the cases where
there is no prior notice and hearing that you provide for a subseguent hotice
and hearing.

If it is true that Sniadach reguires a prior notice and hearing in all
resaident debtor attachment cases--and there is a good chance that it does have
to be read that way and there is an enormous amount of case law since Sniadach
on that point--you would have in every resident debtor attachment case two
hearings: one summery, and ohe plenary, after the debtor is there. That,
in my mind, would be & complete waste of judicisl time. Therefore, I think
that we should expand the reasons for fraudulent debtor's attachment, where
there is & prior notice and hearing, and have no cases of resident attachment.
One, because the remedy is harsh; secondly, because 1t is really unnecessary;
and thirdly, because it is a waste of judicial time. To me, the third reason
is really the most persuasive.

The expansion of fraudulent debtor's attachment requires conslderation
of some old-Pfashiened words which have always been used. ILet me refer to
those a little bit. I think ope can reduce those reasons or grounds for
fraudulent debtor's attachwent to a miniwum s¢ that one does not have an
endless catalog but everything will be covered. I have four grounds: (1)

He has removed or is about to remove property from the state; (2} He has

concealed or is about to conceal property; (3) He has transferred or is
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about to transfer property; (4) He has concealed himself within or absconded
from the state. I think "absconded" includes the leaving of the state to
avoid service. Why we have duplications in many statutes, I do not know.

I think that attachment should issue if the defendant does those things
listed under circumstances which permit the inference of an intent to hinder,
delay, and defraud his creditors. I think it 1s too hard on the creditor to
have toc show that the defendant did have the actual intent. All that the
ereditor, seeking an attachment, shows are factors vhich permit the inference
of the debtor's intent to hinder, delay, and defraud the creditor. BSo, if
there are factors which permit such inference and, in addition, the debtor
has done any of those four, I think, that would be sufficient cause for what
I call, fraudulent debtor's attachment. Although there are only four stated
reasons, the field which is embraced by those four reasons is as large as any
other Jurisdiction, except that other Jurisdictions have all kinds of un-

necessary words which are traditiomal.

€ Would it change the meaning if you sald: "or left the state," or
"has concealed himself within or left the state?" You still have got that

qualification.
R Instead of "ghsconded?"

C Yes. Is that & word of art or something? I think "has left the

state" is a more general word.

R Well, I bad that first, and then I read the Attorney General's draft

that provided "left with the intent not to return.”
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¢ Yes, but you have placed the inference to defraud in the introductory

clause.

R I cannot give you a brief in favor of the word "abscond." It is Just

a word that is commonly used.

€ Yes, but is has got a connotation of something more then "leaving."

That is what I am afraid of.

C I have & much more basic question. Why do you have any requirement
of intent? Take Mr. Gregory's earlier example. A man is about to leave the
country for entirely proper reasons--he 1s transferred by his business or by
the militery or whatever. His leaving will obviously hinder and delay his
creditors but he is not doing this with an intent to defraud anyone, he is
leaving because he is under orders to leave. Will you protect the debtor,
or are you going to protect creditors in that situation? Are you going to
require a showing of intent? It would be a simple matter, I think, for the
debtor to show that he has no intent whatever to defraud creditors. But he
sure is going to take his property with him and the crediter will have =

heck of a time collecting, if and when he gets his judgment.

£ If you are talking about a subjective “intent of any kind of dimension
it would seem to me that a bona fide reason to leave would eliminate that.
Why do you need an inference of his intent? Why not simply facts that show

that he will hirder, delay, or defraud?

€ Would you seize all the debtor's property? In other words, a debtor
is transferred and he cannot move any of his property? Juse seize it all even

if he says, "Look, if I am liable, I will.pay it." He is & responsible guy and

you assume he will pay.
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£+ I am not saying you take it all, but do you take none if the judge
will not infer the debtor is a bad guy, even though you show he is leaving

and taking everything with him?

C He has got a very legitimate point. The debtor obvicusly does not
think he is liable “or he would have already paid the judgment. He thinks
that he has got a very good defense but whether he does or not he is darned

if he is going to help the plaintiff. That is what you visuvalize.

C Yes, having practiced in a commnity of military personnel who are

moving all the time.

L Obviously he will take his property with him and then you will never

see him again.

C Are you saying that we should have no subjective element in here

if we can avold it?

£ I think if you put & subjective element in there it will be a rare

case when you can prove anything.

R My reason for this is that the debtor has a constitutional right to
go vherever he wants. If your statute limits that then it would be uncon-

stitutionsali.

£ Just because somebody makes a claim that you are liable they can

harass you in that way.

R I do not think that would stand up for one minute, in any federal

court, at any rate.
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C Think about it. Let us say you are going to move to Minnesota and
I have a dubicus lawsuilt; I might as well start it and I will just attach

all this property and you will probably pay me something.

€ But, think about this too. I have got a perfectly bona fide claim
against you. You have written me letters that sey "I will not pay although
I owe thies debt, and I am leaving." I am not going to get a jJudgment within
three years because the courts are clogged. You are gone by then. You have

taken your property with you amd T am going to have a perfectly empty judgment.

£ You put a fact in there that I think would meet the professor's
standard. You say, "I admit I owe the money, but I am leaving." Then you are
cbviously leaving with intent to defraud or delay the creditors. The example
you gave me before is a little bit more legitimate. The man does not really

think he owes the money.

|

I think "permits the inference" is going as far as it can be.

C I would think you would not have any trouble showing the intent if
he sent the letter and sald that "I owe you the money but I am going to make
it hard for you. I am moving to Texas. I have a legitimate reason to move
to Texas but I owe you the money amnd I am not golng to pay it." BRut I was
thinking you were describing the situation where there is a legitimate doubt
as to whether he owes the money and like most defendants, he is not going to

make it easy for the plaintifff.

C I think you are right and I have overstated the case. But rarely
will you ever get such a letter and I think it will be difficult to prove

any subjective Intent in most cases.
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R May I remind you of my recommended Section 538(6). You can resort
to that if the judge says, "Well there is something that is necessary, we

will do it." Do not forget that section is in the picture.

€ Yes, but on what ground are you going to have to get an attachment?
Subsection (6) does not permit an attachment unless there is some ground for
it. T have got a cause of action ggalinst someone and he is moving to Texas.
How can I get any attachment? I do not have any grounds. It is not non-
resident, it is not fraudulent, it is not a tax, it is not alimony. 5o there

is no ground.
" R Nobody can constitutionally require that you have to leave something here.

C Well, I guess the question 1is really that, where there is a dispute
about liabllity and a person is moving, can you tie up his property or not?
You cbviocusly cannot decide whether 1t is a meritorious action until you try
the action, sp hov do you separate the ones where the person is really liable

and the ones where the pleintiff is an undue optimist?

€ I do not know whether this would be adequate, but I think the creditor
should have his attachment on an objective showing that the debtor is sbout to
leave. Then, the defendant can come and ask to have the attachment discharged.
If the defendant is going to come in at that point with an affidavit that he is
not liable and is not acting fraudulently, then the judge can grant the proper
temporary relief to both sides. At least, the debtor is going to pause before
committing perjury or putting out a false affidavii. But under the proposed

statute, you deny attachment on this ground even on the most bona fide claim.
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€ Yes, but you are not entitled to get your money until you get a judg-

ment.

C Iwvas going to leave this particular phase of the thing to later. These ..
are important areas; there is no doubt about it, but I think the principal thing
that we are talking about doing here, in at least one of the measures, is
knocking out attachment and garnishment prior to judgment for residents. This
issue would seem to me to be the major one. This debate that we are having is

beside the point if we decide to keep resident attachment.

C Yes, but proposed Section 537(6) is going to be what is left of

resident attachment.

€ But that is fraudulent, and T do not want to get into that just yet.
I do not want to argue about those cobjective-subjective elements and so forth
now. What I am talking about now 1s getting rid of resident attachment
because that is the major issue. That is where, I would suspect, more than
90% of the attachments occur now. Under the"long-arm”" statute, I suspect,
it would be a little more than that. Now the Wisconsin case sgid that the
prior notice and hearing requirement is not limited to wage cases. I think
Professor Riesenfeld has gathered from that decision that the priocr notice
and hearing reguirement probably will apply to all other types of resident
attachment. It is one thing, though, to require notice and a hearing--it
is 8 real major step to just wipe out resident attachment. HNow the fact
that New York and Chic and New Jersey and England all seem to get along without
it fairly well may be a good argument, and it probably has a considerable amount
of weight, but I would really iike fto explore that a little bit more. I ask

also, if you knhow, whether there is any substitute or collateral way in which
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in those Jurisdictions they do by indirection what they apparently caznnot
any longer do directly, that is, not attach prior to judgment. Is there any
hue and cry in those states? I know you said in England they get along without

it very well--

R New York never had resident attachment nor dc Pennsylvania and Chic

have it.

C What purpose do you want to achieve in resident attachment? Are you
not just concerned about the fraudulent debtor? Do you want to achleve

priority over the other creditors, or what?

C You have got a modern time where you have got a vast number of pecple
in a very mobile economy that are moving around from place to place. You
have got extended credit facilities all over the country and in much greater
degree probably than at any other time in our history. I am not making a
brief for it in one way or another. I do not know. Bubt I am saying you are
talking about knocking out a procedure entirely that has been in existence

in this state for a long time and has been used, and used a lot.

C Yes, but is it going to be used when you have to give prior notice
and & hearing and have to go before a judge? How many judges are we going to
add to our courts to hear all these cases, too? The people of the state are

gelng to be paying for all of this.
C These are the arguments that maybe we should be hearing but--

E You remenmber that I sald that duplication in hearings was oy main

e

reason for eliminating resident attachment. We do not know how much of a
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hearing 1s required. If the hearing is complete, you convert the attachment

order into a writ of execution.

C But, Professor Riesenfeld, I do not know if there is any statistical
evidence or any way to show thls, but if somebody could come forth and
persuasively show that, without the ability to strike while the iron is hot,
they are going to lose--creditors throughout the country are going to lose,
umpteen million dollars because they are not going to be able to follow these
people and track them down in a mobile society for legitimate debts that they
owe, or that it is going to severely restrict the granting of credit in mmlti-
million dollar amounts throughout the state and that will adversely affect the
economy in some way. I think those are countervailing pollcy considerations

perhaps, although maybe they do not carry the day at all.

R This is what I wanted to discuss tomorrow. We have as models those
stateg which 4o without resident attachment. Are the credit conditions or

anything substantially different?

{s

Ko, they probably are not.

R They are not, so far as I know, but I have only done a very little
bit of research. It is very difficult to do. You do not know whether the
downpayment 1is higher or not, and so on. I have tried to find out from a
motor car dealer who deals both in California and in New York and Pennsylvania,
do you require different downpayments? But again the answers are not conclu-
sive. They say, "Well, the downpayment really depends on the credit of the

particular person and not on the guestion of attachment and garnishment."
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It is very hard to guess what would happen or to measure whether there is
really a difference between those three eastern states and California. Feople
in New York are just as mobile as in California, and these three states are

in one area. I have tried my best to find out and I will continue some more.
If the banks, or anybody who is a lender, can show us this evidence it would
be wonderful. But I think the person who wants to retain resident attachment

should have the burden of proof.

€ If you were to abolish wage garnishments, would there be much left

of resldent attachment? Are not most of them really wage garnishments?

Requirement of prior hearing on a resident attachment

C The problem is, if we need a hearing before we can attach a resident,
are we golng to come in and recommend that at the 1971 leglslative session. 1
do not think we can come in and recommend that unless we were convinced that
the benefits of it exceed the burden on the Judicial system and so on. So
we are forced to say--are we going to recommend that or not? We have probably
got an unconstitutional provision. HNow, what are we going to do about it?
We are forced to lock at what the alternatives are. Are there going to be
other means if you get a2 judgment against somebody? Will there be more
effective means of enforclng the judgment later than there are now? So there
would be an offset. Maybe you do not have the debtor's property all tied up.
Maybe you cannot go seize his $2,000 car in which he has got a $300 equity and
tie that up. But are you going to be able to collect your judgment when you

get 1t even though he has moved around in this state.

L The answer to that is that it is going to be hard, because the pro-

visions for examining & judgment debtor are practically useless.

~42-



Minutes
Cetober 22 ang 23, 1970

C Is there any jurisdiction in which they have resident attachment

including attachment of wages with hearing requirements at the present time?
R TWo.
C Mo one has ever tried it?

R As a result of Snladach they have tried to make amendments one way

a—

or the other--

C Have those amendments resulted in any state saying there was still

an attachment of wages prior to Judgment but with a preliminary hearing?
C Is there much left to attachment of wages in view of the federal law?

R So far as I know, four states have changed their statutes. After
Sniadach Wisconsin enacted a new statute that was then again held unconstitu-
tional by the Supreme Court. What they did in order to remedy Sniadach was

still unconstitutional.

C No state, then, has said we will have a full summary hearing as the

Supreme Court requests on resident attachment.

R I have not seen any such statute.

£ On the other side, would not having a hearing on wage earners'
garnishments be more of a harassing tactic. I am not sure how far the federal
law goes, but I would think that the combination of the federal law and
Sniadach has abolished wage earner garnishments for all practical purposes.
But we are not talking about that, we are talking about other kinds of
personal property.
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€ The point I am getting at is the constitutional requirement of
preattachment hearing such that it makes resident attachment suddenly im-
practical? Is it your opinion that ocur present Califormia statutes may well

be unconstitutional?
R Yes.

C What do you think would be the minimum necessary to cure that defect?
Some system for a hearing lRowever practical or impractical? Just addressing
yourself to a pure constitutional question, what do you think is the minimum

that would be necessary to cure the defect?

R Notice and hearing on 2ll resident attachments.

Te)

Which is impractical.

£ Are not there some types of assets though, where you could have resident
attachments and it would not hurt the debtors, like land, for example. Why
get rid of being able to put an attachment on land or vhy not permit the
sheriff to pick up the debtor's ownership certificate so he cannot sell his
car? I mean, there are a few kinds that you could maybe get rid of, but
keep 2 few kinds where it does not really hurt the debtor. Maybe you would

not need a hearing, or maybe it could be a posthearing rather than a prehearing.

R Except that the judges of the Supreme Court have said that full use

includes the power to dispose.
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C The gquestion I would like to propound to the professor is: If the
rationale of Sniadach is meant to extend to all types of property--that is,
that you must have a hearing and s¢ forth--why do you think Justice Douglss
went to such great lengths to distingulish wages as & special type of
property? In order to support his opinion?

R I said, sir, that he gave all those things in order to persuade
some of his collesgues. He did not take that view in the previous Hanner v.
DeMarcus case, and the conewrring Justices 4did not take that limited view in
Sniedach. I cannot know why Justice Douglas did what he did. He may have
had some very good reason to do so. Bub what you must do is see what
happens after Sniadach. Despite that dictum in ocur Court of Appesl case
[g9 Cal. App.3d 659], I think the trend is the other way; that is, to include
all kinds of property. I think that we must see what bappens in the replevin
cases and all those other cases the judges have taken. I can also tell you
that, when it was reported that I had prepared this study, a number of
judges made telephone calls to me--saying, do sometbing. I think the
current Jjudicial thought, certainly to a very large extent, is not to stick
with Sniasdach. Whether that will change, whether these cases are authorita-
tive, I cannot tell, However, the courts have said that they will nct be
superlegislative bodiea. So I tried to say to myself--do what is good for
the state, good for the creditor and the debtor, and good for judicial
economy. I do not think we should necessarily go only so far as Sniadach
absolutely required. I think if you do only the absolute minimum, then you
have to amend a statute every time the court changes something. I think
we must examine what will it do to credit? Will credit be more expensive?
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If 30, is this wholesome or not wholescme? You get into the whole area of
econcmle guestions, which I cannot answer and I defy anybody to anawer. I
have asked so many people about it since I started the study. You can hear
any view you want. I think there is no way at the moment, regardless of
what people say, fo measure the effects of change. 48 you know, in
Pennsylvania, Florida, and Texas, there has not been any wage execution for
sges, and yet, the people have given credit and banks have continued to
lend, and so forth. It has led, perhaps, to an increase in the security
demanded, but even that is hard to evaluate.

C They have some pretty short security statutes down in Texas.

R I really cannot see that there is & really legitimate need for
resident attachment except to meke it so uncomfortable that the debtor pays
up-=-win, draw, or lose. If you look at the statistics for Wisconsin and
Washington, there, out of 537 attachments, only one ever went to trial
afterwvards. If you lock at those statistics--which ineclude not only wage
garnishment but alsc other garnishments--you begin to wonder whether
resident attachment, with its present scope, has a legitimate purpose except
to force the man to pay, regardless of anything else.

C T would like to ask one last question. If the Supreme Court, or
our other courts, hold that the raticnale of Spiadach--that is, that you
have to have prior notice and hearing--should be extended beyond wages to
all other types of property, would it follow then, that that rationale
would also, to be consistent, have to be applied to all types of possessory
liens, such as the garage keeper's lien, the innkeeper's lien, or anything
else where you have a holding or taking of property without a prior notice?
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R I have not studied that question. I do not know. I only know that
many cases have come to that conclusion. I just do not know the answer to
that. Dot that is a danger.

C We vere considering the scope of what we were going to do. Is it
your feeling, Professor, that we need to consider this basle, fundamental
guestiom~«whether we should recommend the discontinuance of resident
attachment--as a preliminary to deciding what we will try to do at the 1971
gession?

C As a practical matter, is it feasible to do anything in 1971 on
this? Think about all the interest groups that are going to want to study
our proposal, and the problem of drafting snd integrating all these things
we are going to try to do. You know unless you give people a real chance
to loock at the recommendation, they will probably be afraid of it, and you
will not get it considered anyway.

R However, you do not know what will happen between now and the end
of the seseion, and, I think, you should at least have something svailable
in case the present law 1s deciared unconstitutional.

€ Well, we would be working on the recommendation, but we would not
represent that we were putting it in in 1971. T would not like to represent
that we are going to have a statute in 1971 that 1s going to take care of
all of these Sniadach and related problems, and then not be able to come up
with a statute. We take three months to go through and review and figure
out what we want to de. Others will want s couple of months to loock at it
before they react. We want the statute in the best form we can get it. We
would try to get it done, but we would not necessarily be doing it for 19T1.
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If the roof fell in, we would have the best thing we could have at that
time, but our intent would really be to put a recommendation in in 1972.
Although, as you say, all the judges are wondering what to do. That is
the problem--everybedy is wondering what to do. They would rather have
something now, that is not perfect, than they would a year from nocw, which
is supposed to be better. Something may happen in this session, too. I
mean, if we do not have a propossl, somebody else msy.

C Perhaps there are one or two things that we might want to take care
of immediately because of Sniadach--provide for notice and hearing, or
abolish the resident attachment.

C Ve have got to make that decision. That 1s a decision we have to
make.

C That is the heart and soul of the whole thing.

C Or we could wait until the California Supreme Court tells us whether
the present law satisfies Sniadach.

R That is right. There are some cases in which the courts have said
that all resident attachment is bad, but there is some other authority the
other way. There is a split on that question.

C However, when the mejor commercial states do not have resident
attachment, it is going to be hard to convince the United States Supreme
Court that Californis has got to have it. The Court locks at things
practically, too. I do not think it is just a theoretical guestion--it is
a practical one. Are they going to be convinced you need to have resident
attachment? If they were convinced, they would try to work it out in some
way where it would be practical, but I do not know that you are going to

convince them you need it,
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Should the writ of attaechment be issued by the clerk &5 a matter of course,
or by judicial order

R There is another question. Should we leave the issuance of the writ
with the clerk of the court or should we make it judicial? I think you gain
a lot if orders of attachment, as in New York, are always based on & judieial
order.

C That is, if the order is the product of a reascnable hearing. If the
Judge is Jjust going to sign attachment orders like they sign warrants, it is
not really going to accomplish anything. It is just going to make more work
for the judge, but he is not really going to have time to hear any argument
or even read the basic papers. He will just give them a quick glance and
sign an order. That is not going to accomplish anything. Moreover, I
would suspect that that is what happens in New York. Even if the judge does
sign the order, it does not mean that he gives it very sericus consideration.

R That is not my understanding, but I would have to make & more complete
ingquiry as to what the actual practice is--

€ 1t would vary with the area; 1 mean, it would not be a statewide
practice.

R Moreover, they may have changed their practices after Sniadach.
Nobeody knows,

C My remarks were only addressed to the suggestion that it would, as
g practical maetter, accomplish anything Just to take 1t from the clerk and

give it to the judge.

Creditors' views of resident attachment

C It has been suggested here and with some vigor that the requirement
of a hearing preliminery to the issuance of the writ would be utteriy
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impractical because it would require far more time and judieial machinery
than we should demand. Moreover, it might lend itself to harassment.
That position sounds persuasive to me, but T am a little uncomfortable in
accepting it just on the basis of somebody seying so.

C Well, you think of what it would do to other litigationm. This would
bave to be expeditiously done. What would it do to perscnal injury cases?
And other cases? This would have to have s priority of some kind--a very
high priority.

C You would have to have an adversary hearing.

C You are just saying you would have to get in line ahead of everything
except cerimingl--

C Is there anybody here who would like to comment on this proposal?

C I have been waiting to hear from representatives of the creditors on
the policy 1ssues - -here.

¢ Do you have any comments?

C As s practical matter, requiring prior hearing in & resident attach-
ment case, at least as far as commercial collections go--where, for example,
¥you try toc get a bank account, this is the only asset this particular
businessman has, you give notice and that bank account vanishes overnight, he
switches it to another bank or he takes his assets and puts them somewhere
else~-would eliminate attachments for all potential purposes. In the retail
field, I think that prior notice and hearing would eliminate attachment
there, too. 50 I think thet, if you devise a system with a hearing and notice,
for all intents and purposes you have eliminated the attachment process.

C Domestic attachment or all attachment?
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C Domestic ettachment.

€ To what extent do you attach land?

C This is not much utilized at all in retail attachments. I certainly
find a valid and reasonable distinction between attachment of land, under
the retionale of Justice Harlan, in his concurring opinion, where he talks
about the prime abuses, the prime concerns. You do not have deprival under
the attachment of land. The only deprival is, of course, the seller is
unable to convey title. A valid distinction can be made in the attachment
of land, and sttachment of land is utilized, of course, in large collection
cases, but not in & mess collecticon practice.

€ Then, the thrust of your remarks is that Sniadach has for all
practical purposes eliminated resident attachment?

C Yes, if it is applied as broadly as suggested here. But I still
think that the position of the Court in Sniadach was more limited. That
Snisdach is limited to wage garnishment cases.

C What bhas been the practical attitude of the industry--because there
is legal lisbility involved if it turns out that your attechment is illegal
because of the lasck of constitutionality? Has the industry still gone shead
with their attachments under the California law?

C Yes. Attachment 1s still allowed in Califcranila, of course, with the
exception of wage attachments. They are gone. We have certainly ad]usted
to that, but as to cother attachments, they are proceeding along &8s usual., I
do not feel that, if they are later declared unconstitutional, this is
golng to expose you to wrongful attachment per se. But they are proceeding.

C What adjustments did you make when they eliminated the attachment of
wages? In terms of the economics of the matter--
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C Well, to be very frank with you, in the retail ares, retail
collections area, the attachment of wages had been going downhili. It
had been utilized less and less. In the collection business, their goal
is to get +the debtor to come in and talk about his debt and see if they can
work out scme payment schedule. BScometimes service of process deoes this;
meny times it does not. Attachment usually always did it. Now, of course,
the attachment of wages is out. So most collectors now are going through
and getting Jjudgment because, I would say, a large extent of the collection
litigaticn goes by default. The debtor, you can only presume, has no
defense. He owes the bill. He Jjust does not hawve the money, or he does not
desire to pay. And he does not take the time to go to court, and it goes by
default. Then they can use the execution processes which are wide open with
the exception of the limitation on the wage execution.

C Will then the abolishment of resident attachment necessitate no
adjustment whatsoever except perhaps an increase in litigation costs?

C No, on other items, attachment is important. 1 would say attachment
is feirly important to the retail collection business and of extreme
importance to the commercial collection area. In the latter ares, you have
a much more sophisticated debtor, who does actively conceal his assets.

The propesal before you shows & lot of thought and etudy, but as a
practical matter, much of this was included or much of the basic idea was
in A.B. 1602 before the 1970 legislature. Professor Riesenfeld has, of
course, expanded it and refined the thoughts behind it, but much of it was
there. Now, the immediste problem you face is that you must file an
affidavit setting forth facts that the debtor is going o conceal himself
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or ehbscond with his property. Then you could have a writ of attachment
issued by the judge. Well, this affidavit 1s under cath; it has to be
signed under cath;,; and immediately our people and other pecple in the
eredit world say, "My God, signing that under cath! We may know it, but
how do we prove it?" Then later we get stung with a wrongful attechment
suit even though we knew he was trying to hide, but he comes out and lies
Jater that he was here all the time. He was just staying with his aunt.

C It seems that the prior hearing creates two practical problems.
Cne 15 the one pointed out by this gentlemsn--any time you have s prior
notice and hearing, you have the danger of the debtor immediately disposing
of the property. The other preoblem, I suppose, is the increased burden
imposed upon the judicial process. 4 suggestion has been made that wmay
answer one problem, but not the cther. That suggestion is, that the system
be bifurcated, as it is now in injunction proceedings. That is, that you
move in and get what amounts to s temporary restreining order or writ of
attachment on an ex parte basis. Go out and levy the attachment, but then
be required to have your hearing within a short period of time after that.
I suppose that would solve the advance notice to the debtors problem. I
do not know that it would be & complete solution to the burden on the
court problem.

C Well, you would probably find a practice developing, as it has in
TRO's, of getting the sttorney for the other side in before the order is
granted.

€ That is something that would have to be solved by legislation.

-53-



Minutes
October 22 and 23, 1970

Is the Sniadach rationale limited to wage attachment? Should wages be
distinguished?

C What sbout this guestion of fairness; maybe this 1s equal protection
and maybe not. But 1f, as you say, wages are gone as a source of attach-
ment, is it falr to other debtors to say that you can go out and take
their income-producing property even with a prior notice. In other words,
suppose & fellow has his own store, or his own shop, or is managing his

own apartment house. He does not get wages as such, but he has property
through which he generates his income. A bank sccount or stock may be

hie whole source of income. I guess the reason for getting rid
of the attachment of wages is some feeling that vou should not fool around

with the product of & man's work in this manner until you can get a judg-
ment. But it seems to me that that argument can be applied just as well

to a host of other people that are not working for salaries or ordinary
wages. If it is fair to make an exception for wages, why is it not just

as Tair as a matter of equity--forgetting the constitutional principle--to
leave them out in the other? Are we drawing some false lines if we do this?
Or does snybody feel that that is uwnfair?

C Mr. Chairman, I would be happy to comment on that. I think that the
speaker's comments are very well taken. And this was cne of the arguments
made to the United States Supreme Court in the Sniadach case. But Mr. Juatice
Douglas said, "Yes, but wages are a very special type of property. And
anycne who wants can trace the tragic results that happen when wages are
attached and are levied upon, taking food frow hungry children, et cetera."
Then, in order to sink the hook of federal involvement, he added that this
produces bankruptcy. A rash of bankruptcy is produced throughout the
country which is adverse to the public good. Becmuse it produces that
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result, wage garnishment is bad for the public interest, so wages may be
distinguished. As the professor sald, there are eight different items of
distinguishment, and I do not know whether we want to agree with Mr. Justice
Douglas or not, but that is not too important. The point is, he, as the
Justice of the Supreme Court who wrote the opinion--and the three or four
who voted with him or really seven when you count the concurring cpinion--
has stated the present law.

C Yes, but he was just getting enough votes to have a majority--

C Well, you do not know, that is what you do not know.

C Maybe Justice Harlan was standing by himself. He wrote the
concurring opinioen.

C You do not know, so you cannot say for sure how the decision is
restricted. That is the problem you have. We have had that with other
cases, in other areas of law the Commission is studying.

C DBut to go on with my line of reasoning, you may say--well, alright,
we will accept the reasoning of Mr. Justice Douglas and in this one area, it
may be for the best interests of ocur country and our commmnity, et cetera.
But it seems, to some of us anyway, that, at that point, we bave to stop.
And those things that you say about wages and salaries do not apply to
airplanes and motorboats, land, shares in stock, and things of this nature.
The latter are just more in the commercial world.

C Yes, that might be, but you may still have guys that are living off
that Just as much as wages.

C I agree, it is concelvable and possible, but 1 suppose that you get
into the gquestion of percentages.
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C Part of your problem, too, is the exemption problem, which I take it
eventually we will be into.

C John, you listed in the memorsndum two decisions that you felt we
should make.

C When I d4id that, I did not know what I know now. My feeling now is
that it is not feasible or desirable to represent that we are going to put
a bill in in 1971. Meyhe we will, but I am not sure that we will. I think
we need to give it the highest priority. We need to really keep pouring it
on because we need to have a bill eventually. I think cne problem you have
under the present uncertainty is that the credit people want to wait until
they get wiped out, if that is what is going to happen. They would rather
wait until there is & case that says you have to have a prior hearing
before you may take the assets of an operating business, or something like
that. I do not know if the United States Supreme Court will come out and
say there is no resident attachment absent a showing of a frawdulent debtor,
or something else, Whatever their attitude, I think we might as well work
cn & recommendation and try to develep it. But I do not know about putting
a bill in.

C You could still put a bill in on wage earnings.

What would you do on wage earnings?

fca

R I think that should wait for Professor Warren's presentation.

C We are not getting that report today. We heve another consultant,
Professor Warren, and he is writing a report on that which we are going to
take up next month. We are trying to cover the attachment area in enough
depth so that we have adequate background on it and sc we may Tind out
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basiecally what Professor Riesenfeld thinks are some of the areas that need
attention and whether they sound like they are profitable and promising
enough to tell him to go ahead and try to draft something. Then we will
have the rest of the report at the November meeting from Professcor Warren.
At the December meeting, we will lock at what we have and we will try to
decide: {1) what, if anything, do we do for the 1971 session; (2} what is
our general approasch going to be. I think, in deciding what prejudgment
protection one gets, depends on what postjudgment protection one gets, too.
C The Legislature thought they tock care of wage attachments in
A.B. 22b0, I know that.
C Yes, well do you want to comment on that?

Professor Warren I am struggling with exactly the same problem you

people are discussing. I wrote a series of recommendations last sumter. I
started out along the lines of focusing on a few things that absolutely have
to be done. I wrote that series before A.B. 22L0 came out, and the more I
worked on the problem, the less willing I was to say that there are just a
few Band-Aid smendments that should be made now. Then A.B. 2240 came out,
which in substance has what you might call g Band-Aid for all you need
right now. So I have a new series of proposals that I will make to you in
November. Altogether, they come to long-range proposals. Some of these
proposals you might be interested in for 1971. But my guess is, listening
to your discussion here tonight, particularly the discussion just pursued,
that you might well say, "Well, maybe a little bit for 1971, but in general

& long-term statute and & long-term look at it.”
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C Let me come back and ask a question. I teke it that the creditor's
position is, as John DeMoully suggested, that you are going to stick with
the position that Sniadach only applied to wages and deoes not apply to
resident attachment and other forms of property until]l you are told to the
contrary, and you are not going %o be willing to legislate in any manner.
Why? What is the justificstion for the position? Will it cost you more
money to go the postjudgment route?

C No, 1t will not cost us any more money but it will cost the debtors
more money in the form of tightened credit, and it will ultimately cost the
purchasers of commedities more money in the future.

€ Can you demonstrate this?

C I can tell you what our people tell us. They say that, particularly
in the large commerciel transactions, their ability to attach a large piece
of property, their ability to put a keeper in charge of s large store or
establishmwent, their ability in the case of mercantile and wholesale houses
to attach a bank sccount, inevitably aids their collection of debts and the
payment on their judgment. This collection of their debt minimizes their
debt loss which, in turn, keeps down their costs of goods. Otherwise, the
debt collection process is added to their cost and thereby increases prices.

C Do these pecple, in making those statements to you, offer any
empirical evidence of this by reference either to states which have, as
Professor Riesenfeld indicated, no resident attachment or by other evidence?
In other words, is this an assertion made to you on behalf of the industry
--unsupported by any other--

C You do have leverage though--
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C It is a pretty general assertion. We get it all the time, in all
areas of the industry.

R Do they think, though, or do they know 1t? That is the question.
I spent more than a few hours of discussion with the genersl counsel of
the Bank of America about that. I cannot prove that I am right, but he
cannot prove to my satisfaction that he is right. The industry does not
have the facts to compare the two situations because credit depends on
many things which are independent of whether you have resident or nonresi-
dent garnishment or attachment.

C Another point, and this is especially relevant in commercial col-
lection. We will assume that the debt is legitimate. I would say that,
in many, many cases when an attachment takes place, the debior, in & hurry,
if he wante to continue his business, mekes arrangements to pay off the
debt, or meke installment payments, or make some type of arrangement to
take care of his obligation. If you knock out the attachment process, you
then require the creditor to go to court, Ineur court costs, which are added
cnte the debt, and in most lerge commercial cases, you have some underlying
agreement or contract that provides for attorney's fees which are added on.
1 think these are legitimate costs that are added on, which the debtors
today are having to withstand, even in the small collection cases, and they
would not and are not sustained when the attachment process is allowed to
exist.

R Well, you assume that, when a person does not pay, there is no
doubt about the debt, and there are no other reasons, ahd--

C In your position, you can ask, well, is this a valid assumption or
not? We can produce evidence; I do not have it here tonight, that this is
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pretty mich a valid assumption. There are a large majority of problem people
we have to go after. They do not refuse to pay because they have a legitimate
defense-~1 think that that would be the exception, not the rule--but because,
for one reason or ancther, they either cannot pay it now, or do not think
they can pay it now, or do not want to pay it now, or want to use that money
to make money in their business or elsewhere. Now, this is a pretty well

substantiated fact.

Liability for abuse of process as a limitation on wrongful attachment

C May I add one thing to that too. Particularly is this true in the
commnercial field, the mercantile field. As you all know, the state of the
law in wrongful attachments teday is such that, if you lose your case, almost
for sure it is a case of wrongful attachment. ¥You are Just that exposed.

So the creditors do not authorize the use of attachment, unless they are
extra sure of the hona fides of the obligation. It seems to me that the
reason to knock ocut resident attachment on property other than the wages,
comes from the idea--"Well, we shouldnot tie up or deprive a guy of the use
of his property until he has a chance to have the claim adjudicated." That
might be a good argument, but if it is adjudicated, and he wins, he certalnly
has a remedy of wrongful attachment. I come back and say that the credit
grantors today are pretty sophisticated regarding possible exposure to wrong-
ful attachments suits, and, believe me, they sure do not want to get into

that situation.

€ T do not know whether you had an opportunity to see this letter that

we received from ILeon J. Alexander, a practicing lawyer, who has written a
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number of articles on this subject. He takes the following approach, which
he would apply to other pretrial writs besides attachment and garnishment.
He says:

No pre-trial writ could be employed without posting a substantial
bond. This would apply not only, as is noew the case, to attachments
but would apply equally to [other] areas . . . .

(2) I do not believe that additional hearings would be the solu-
tion. Rather, the bond requirements should be scheduled in adwvance and
based on the allegations of the Complaint. Then, as is now the case
with attachments, any aggrieved party could go the Court for special
relief. However, a standard practice should first be established.

(3) I believe personal sureties should be eliminated and all
sureties should he admitted corporate sureties for every bond.

(4) I would eliminate all limits on recovery under the bond, up
to total rellef of damage to the aggrieved party. Specifleslly, T
would include punitive damages, recovery for mental distress, pain
and suffering, and other comparable tort features in bond recovery.

{5) I would dispense with a separate sult for recovery under the
bond and would, Ilnstead, have the bond recovery treated in the initisl
trial of the action.

(6} I would further include any tort claims--such as malicious
attachment, etc.--in the original lewsuit, as a compulsory counterclaim.

(7) I would attempt to reduce the areas in which pretriasl writs
could be employed . . . .

The letter goes on, but that is his general approach to these cases. If
you have a case now for wrongful attachment, apparently he feels you do not

get full recovery.

R In addition, as a result of Judge Tobriner's ruling in the White

Lightning [?] case, there has been an enlargement of the abuse of process

cases, That is, I think, Tobriner has already opened the gate very substan-
tially, so that you will have a notice and hearing anyway in these cases,
in a much more pronounced form on the abuse of process issue. You really
try the issue at that point as a counterclaim. What issue the judgzes will
try first and what else, you do not know. But again, I think, in terms
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of the long-range economy of the state, that employing judiclal officers
here 1is not sound. In fact, if you read the vast number of cases in this
area--and the mere fact that special reporters like the CCH reporter exists
indicates something--you will see that the courts will be tied up more and
more in these cases. There 1s no question about it. Unless something is
dope about it, the state will just drown in litigstion on attachments. I
think that is unavoidable. Obviously it is much betier to limit attachment

to a legltimate area.

Summary of considerations concerning resident attachment

C Is 1t too late to ask a question? Could I ask this of the consultants?
Bas any thought been given to substitute devises for certain types of assets, .
such as land, shares of siock, maybe savings accounts, and sor forth, in
the nature of a lien rather than attachment? Distinguishing between types

of assete on the basis of immediate use and enjoyment and so forth?

R Well, I pointed out earlier, that the Commission should consider
whether the service of the writ of attachment, which is now by seizure,
whether that cannot be alleviated. And what you suggest in part, I suggested
in terms of temporary measures, comparable to the restraining order, which
would have a lien effect. Maybe these measures could be spelled out in the
statute if the Commission thinks it is necessary. But this is a secondary
question. All this would only be necessary, if you think that you are really
facing dangerocus losses in the commercial ares, if resident attachment is
eliminated. I wonder: Whether the creditors really want to be constantly
having to seek judiclzl opinion on the constitutional issue; Whether ancther

gtatute would be more in their own interest--a statute which expands, more

-62-



Minutes
Dctober 22 and 23, 1970

or less, the area that we call fraudulent debtor attachment within the con-
stitutional limits; Whether the creditors would not be better off to be rid
of all those abuse of process cases and all the other questions. I persomally
really feel that you minimize the use of judlcial personnel if you have a
statute which limits resident attachment and expands fraundulent debior attach-
ment. But this is just a basis for discussion. This is all I intend. I
wanted to give you my thinking, but this is nothing final or conclusive.

I am not cne hundred percent convinced, but I felt that this was a good vay
to start to identify the major lssues. After all, if you look at resident
attachment, the Legislature has constantly expanded it. It used to be very
narrow. You have all kinds of queer quirks and limitations, which you say
you can live with, but still the statute does not really mean what it says

and so forth.
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Method of approach to work on this project; legislative authority; comprehensive
recommendation should both resolve fundamental substantive issues and provide
greater clarity and technical accuracy

R I would appreciate it, Mr. Chairman, if the Commission would make a
decision on one point concerning my further direection. I, perscnally, would
like to direct myself, whenever the next report is due, to certain technical
guestions in the stafute--the relationship, for instance, between paragrephs
(4), (5), and (6) of Code of Civil Procedure Section 542. These questions do
not affect the industries as much as does restricting attachment, tut rather
concern technical difficulties which have grown up in the law of execution and
attachment. I think that it is very important that, at some time, you lock at
the whole process., I wonder whether it would be advisable in the Commission's
Judgment to start working on that aspect with some dispatch, while other
things are going on, or whether you want to go step by step and not start
anything more--

C Well, let us open that for discussion. My own reaction is to the
affirmetive. One of the problems in this particular area of the code is that
it is strung out in page-long sections where you cannot find anything you
wvant. I think there is a good deal of recodification to be done in connection
with cleaning it up. I think we ought to come in, not in 1971 perhaps, but
certainly before the project is finished, with a workable section of the Code
of Civil Procedure dealing with attachment, garnishment, and writs of execu-

fion.

=

And supplementary proceedings.

I

Yes, the things included in the study. How do the others feel on

this?

-6k



Mimites
October 22 and 23, 1970

£ Well, I would be inclined to go along with that idea. Certainly, not

only are there problems in the code but it is awfully hard to find any answers.

I

They are very poorly written statutes.

€ It is a combination of fundamental substantive questions, as well as

a drafting job to accomplish what should be done.

£ T feel the same way about it. I feel that it is difficult to find
anything in that section. It looks to me like it has been added on and added

on, patched over, and certainly needs to be reworked.
C Now our charter from the Iegislature on this one is pretty broad.

C Yes, it covers attachment, garnishment, exemptions from execution,

and related matters. We could do anything really.

C Our experience has been that, when we get into something like this,
if we touch one thing, we really have to teke care of something else, and then,
soon the only feasible thing, as long as we have a broad encugh mandate, seems
to be to go at it with the idea that we are going to come up with a complete,

comprehensive scheme.

R It might be wise to identify a catalog of questions that might be
locked at. For example, what is the effect of the Uniform Commercial Code
upcen this whole procedure? Nobody knows how you reach garnished stock; T
have been in thousands of discussions on that and nobody krnows. What happened
to nonpossessary security interests? Section 689b was left untouched when

the Commercial Code was drafted. There is the whole question of current income
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as an object of creditors' satisfaction. Then, Section 691 of the Code of
Civil Procedure provides:
691. The officer to whom the writ is directed, must execute the

wrlt against the property of the judgment debtor, by levying on a suffi-

¢lent amount of property, if there be sufficient; collecting or selling

the things in action, and selling the other property . . . .
When do you sell things in action and when do you ccllect them? There 15 no
answer. Anywhere. Judge Iillie says you sell; other judges say you can only
ecllect. The code says "collecting or selling” but never gives you any
criteria when one of these is proper. Is it fair? Should you be sble to
sell future income at a very reduced, discounted price? Or should the creditor
wait and collect it as it falls due, or what should be dong? There are in-
mumerable questions which do not affact the life and death of an industry but
vwhich should be clarified because there is a great deal of concern and people
donot know what to do. This is just lawyer's law but it should be straightened

wt -

P

You referred to a Meacham case last night. Is that a falifornia case?

B Yes, Meacham v, Meacham, decided Wy Judge Lillie. The citation is

262 Cal. App.2a 248, 68 Cal. Rptr. 746 (1968). Then there ecame the Husted
case in 7 Cal. App.3d [ ? 1}, and then there is one in the Superiocr Court.
These are the three recent cases and they make quite clear that, how you reach
Puture rentals, future income from a business, or other future income, is
uncertain, What you do in the case ofa nonnegotlable promissory note is

equally unclear. This whole area is in total confusion.

£ Does Section 691 apply only to execution? Is it possidble to have a
sale of an intangible under an ettachment?
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R Section 691 relates only to execution.

€ So you could not have a sltuation where someone attaches property and

then that property is sold under the attachment?

R TYes, but that would be a rare case. That would only be in the case

of a perishable chattel.

L What you are saylng, Professor Riesenfeld, 1s that you found out that
it is really better to look at the whole procese, that you cannot jJust patch
it up. We originally thought that maybe we would do a patcheup job. Put in
a few patches here and there that would take care of things and then some
day do a complete study. But you are finding that it is all interrelated,
and that to get a good statute, you really should look at everything. My
feeling is that there 1s a better chance of getting aomething enacted if it

1s a comprehensive scheme,

R Unless there is an emergency; unless the courts declare the new

statute invalid. There is a good chance that that will happen.

£ Yes, but we are going to be working on this as fast as we can. If
the courts do do this, we will give the Iegislature what we have even though

it is not perfected.

R I have not had a chance to discuss this with Professor Warren.

Professor Warren. I would certainly think that It would be appropriate

to go through and clarify a mumber of things in these sections. I have done

the same thing Professcr Riesenfeld has done; I have been trying to teach this
to students over the years, and they say the same thing the Chairman saild.
Basleally, that they cannot understand these sections. Then you have the
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problem that Professor Riesenfeld raises. Once you understand the sectlon,
that is, understand what the sections are trying to say, you still have some

problem making sense of them.

R For example, you have a writ of execution and you garnish a third
person or you levy a writ of execution on a third person. He denies the debt.
Why should you have to examine him under Section 7197 Why can't you immediately
proceed under Section 7207 But the Supreme Court says that the statute says
we must do so., I think it is a total waste of time if the third person denies
the debt.

There are just inmumerable technical matters where the law just does not
make any sense. I do not think anybody will be materially affected one way
or the other. The industry could live perfectly well with the code. This
is not so much of a hot potato, but there are large areas of unnecessary
formalities, lack of clarity, and encrmous confusion. There are areas where
the Supreme Court has not spoken, btut where the Courts of Appeal are in
conflict. I think all this should be treated together. I have worked with
it now for 30 years, and I have a list that long of purely technical matters
which I would like to straighten out. If it is possible under this program,

if we have time, we should try to lock-at these problems.

C I think that the reaction is that we would like to do that. But
what kind of schedile are we facing? What is the magnitude of the research
Job involved? Are we talking about one year, two years? What do you con-

template? When will we be getting your reports?

R You would have progress reports, and then the whole thing in a year.
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lex

You will be giving us reports from time to time?

5 With Professor Warren. I want to have time 1o ecollaborate with

Professor Warren.

C May I make a suggestion as to a possible approach, now that we seem
to be comitted to the project. We probably should keep going as much as our
time will permit, so that if we do have an emergency, we will be able to come
in with & bill. Is there any reason why the Commission cannot also be worke
ing--the way we do on many of our measures--~with drafts, revisicns, and
statutes while you, at the same time, are doing your study? We can do this
with the idea that you will make a report or reports, but we will alsc be
working along. Perhaps you could cutline preliminarily, without compieting
your study, the areas or the particular points, or some cof them at least,
that you think need to be revised. We can then work with the staff, who will
perhaps be coming in with draft revisions of partieular code sections. Ve
can debate, consider the points that you suggest, and the process will con-

timue on. 1Is that a feasible approach?

C Maybe I could elaborate on that. Generally, on a mejor project, we
will get a background study on only a portion of the eniire project. We start
working on that portion, trying to draft the statutes that will work the -
problems out. It may take six months of picking at the language before we
get it. I think if we can identify particular areas here, where the Commission
can really start getting down and working, drafting, and picking at the
statute, and getting comments on that part rather than waiting until we get

2 whole big report a year or more from now, that we will make the besi progress.
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Is it possible for us to take some areas, like the two sections you gave us
today, and work on those? While, at the same time, you would be giving us

more material on other things.

R From my polnt of view that would be extremely desirable.

C I wonder about the breadth and scope of this thing. I do not know
enough about it to see even the smallest part of sll of the ramifications,
but we are only allowed to study what the legislature tells us. Does this
pose some problems?

Some of the suggestions here--for example, doing away with resident
attachment and garnishment-~are really taking quite a cut at things. This
opens up a whole new avenue of ancillary matters. If you cannot attach before
and you cannct get hold of anything to satisfy your claims out of property
attached prior to judgment, what remedies do you provide after judgment?

The present remedies are, in my view, quite inadequate and antiguated as I
have seid before. What do you do with related matters such as the examination
of the debtor after judsment? For example, you cannot now even go outside of
the county to examine a Jjudgment debtor. Then, before judgment; what happens
to discovery? If you cut off the right to find and attach property, should
we allow the right to discover the existence of assets before Jjudgment? In
California now, you cannot do that, except in limited situations of insurance.

I just wonder how far we can or should go.

C I think that, if the issue is necessarily related, our legislative

directive was intended 40 be & very broad one and would cover it.

€ Well, vhat about replevin? I think in certain instances that it
can act almost like attachment.
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L Well again, I think thet if it is related to the subject, you can
study it. HNow, like everything else, if you try to solve all the possibly
related problems, you are going to be here 20 years from now still working
on it. You may have to draw the line someplace, but I am not worried about

the legislative authority.

R Also referring to other states, there are ones which I would like to
lock at some more. You know Massachusetts had a very interesting procedure
called a procedure "to reach and apply." Maybe some ideas can be gained from
it that would be useful here. T feel that models of cther states are at least
helpful to focus your ideas on.

I am aware, and T totally agree, that attachment is one thing and
discovery a different thing. There is a lot of antiquated materisl in the
statute, and I would agree with you that there should be other avenmues avail-

able and the creditor should at least know where the asgsets are.

C One difficulty with trying to solve the problems of the Sniadach case
is that, 1f that case is given a broad interpretation, you necessarily get

into other areas because you have to substitute some altermative remedies.

C That is why I asked yesterday if there were any other things that New
York, (hio, Pennsylvania, and England do to compensate for the lack of resident

attachrent.

R I do not think that those three states do have anything, although
Massachusetts might. New York, Ohio, and Pemnsylvania take the attitude
that you can do very little before the judgment is rendered, except where
there are enough facts known to the creditor so that he can show fraud. I
have the three statutes here in the appendix.
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Original purpcose for atitachment; present use of attachment

I would like to make two other points here. Section 537 provides:

537. The plaintiff, at the time of issulng the summons, or at any
time afterward, may have the property of the defendant attached, as
security for the satisfaction of any judgment that may be recovered . . .

Now, as you have heard from the representatives of the creditors, creditors
also use attachment to induce the debtor to refinence or otherwise satisfy
the claim. But this is not at all what the statute says or what attachment
was meant to be for. Despite the fact that courts sometimes hold that
creditors who use attachment for reasons other than security, may be liable
for abuse of process; despite the danger that such a claim will be asserted
in counterclaim, creditors still feel attachment is very helpful because it
makes the debtor refinance, and soon. But that 1s not what this statute says
attachment is for.

The other point is this. Technology has changed. At the time these
statutes were drafted, movables were more valuable than today with mass
production. There is a general complaint that you cannot collect on chattels.
Nobody can. Except for new inventory, nobody buys second-hand goods. So
the use of this process as a means of actually collecting out of the assets
and of having the debt paid has become more and more minimal. This is &
vorldwide problem. I have investigated the collection process in many
countries, not only this country. Even in Switzerland they complain--"Who
wants second-hand goods?" They are only of value to the debtor himself. To
nobody else. Their only value is that, if you take them away from the
debtor, he may think twice about whether he wants to live without them.

But, if he says--"I can live without them"-~the creditor can do practically

nothing with them. He camnot really collect out of them. In Switzerland,
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they do not have sheriffs, they have collectlon officers. These people know
more about the collection process than anybody else; they see what is paid.
For this reason, Switzerland is one country where you can really find out
vhat happens to second-hand goods. And you find that they really serve the
creditor no useful purpose, except as inducements to the debtor to pay.
Thus, when the statute was drafted, the ideas were totally different.
Attachment was for security for collection., Today, nobody can really contest
that the main value of attachment, in most cases, is, what I call, the
strategic value. Attachment is not really a collection process at all any-
more, except perhaps vhere land is attached, because of the total impossibility
that you really can collect anything cut of second-hand goods, except mercan-
tile inventory. I do not think that we should lose sight of these considera-

tions.

C Mr. Chairman, I would like to make a few comments here. I certainly
agree that the attachment process does bring a debtor around to recognizing
his obligation and trying to make some type of disposition of it. However,

I think Professor Riesenfeld confuses two different {ypes of credit transactions
when he talks about second-hand goods. Very rarely does the attachment process
go after second-hand goods or something thaet is of questionable retail or
market value. BSecond-hand goods are taken in the situation where you have a
chattel mortgage or security interesat over furniture, such as these lecan
companies have. This 1s a completely different situation from the attachment
process. They do not have attachment, of course, but vhat they have is a
security interest. They do not want the furniture, but they use repossesesicn
as a vise over the debtor's head to collect what is due and owing on the
furniture. In the attachment process, I belleve, furniture is what he
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referred to because this is the most common second-hand goods--

R Cars actually.

C Well, alright, cars then. They do have more value than furniture
on the market. BPBut, in either case, you have quite liberal exemption pro-
visions in the code. Really just about.all his furniture can be exempt. if
he goes through the process of seeking this exemption. I suggest to the
Commission that. you are getting off the track when you suggest that going
after second-hand, questionably marketable goods, is a devise actually used

in masgs. I do not believe it is.

R As I say, I would like to study what assets attachment is currently
used to reach. The only way to study it 1is to look at the attachment returns
to see what 1s attached, and so forth. Wages are now out. Formerly, of course,
the best thing was wages, now it is bank accounts. Of course, these may be
wages in @ different form. What happens when wages are paid intc bank accounts?
Our statute leaves that guestion completely open and there will be a lot of
litigation on that. But, no matter what you say, what I would like to see,
by looking at actual attachment returns, is what was attached apart from wages,
and what became of it. How much satisfaction, if any, 4id the creditor get
of it? Or was attachment just for strategic purposes? This is one question
which really agitates me not only as a matter of curicsity, but also as one of
intrinsic policy. And the fact is that +the few studies which have been made
seemn to imply that the value of attachment as a means of satisfaction in the
majority of cases is questionable. But. I do not want to make any foregone
conclusion. I want the Commission to give me a chance to study and look at
the records. The only way to khow is by taking representative samples, if it

is possible, of the sheriff's returns and see what actually.bsappened.
-Th-
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Priority of issues

C I think it is clear from the discussion that we are interested in
getting into both the basic substantive issues and also the housekeeplng
issues. I think that, if we follow the procedure that was suggested a little
earlier--with the Commission working at the same time that you and Professor
Warren are working on your part of it, avoiding, as much as we can, duplica-
tion of effort, or going down blind alleys--we can probably keep this project
moving and be prepared in the event of an emergency and also, hopefully, have

something comprehensive by 1972, or perhaps 1973.

£ One thing though, I think that, in plamning the parts to do, we have
to give priority to the problems that are the most acute in the light of the
constitutional issues. Then, after we have enough background to start work
on these problems, Professcor Riesenfeld can start work on the housekeeping

matters, and so on.

€ I think that, if we follow the approach we bave followed on the past
projects, we will save time and alsc have a pretty workeble statute. Now,
part of that process at this stage is a definition of issues. When I say
definition of issues, I mean framing the questions that are presented by the
study. We want to proceéd in some loglecal fashion for the rest of the day.
Are there other areas that you have not been over yet, Professor Riesenfeld,
that you would 1like to cover this morning so that we can start - to indicate
the questions to be decided? You had indicated that perhape it would be of
help to you to have spome reaction from the Commission on these things. Is

now an appropriate time to start that, or is there further--
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R Fo, I would be grateful for any guidance the Commisgion can glve me
on what they think about the issues I raised so far. Perhaps I should state

what, in my own mind, is the order of pricrity of my recommendations.

Issuance of writ of attachment: c¢lerk, commissioner, referee, or judge?

R I think that really the most important of my recommendations 1s that
the order of attachment should no longer be issued as a matier of course by
the clerk. Rather, a writ of attachment should be issued only after a Judi-
cial order or by an order of a judiclal officer to that effect. That is the
most important of my recommendatiomns. I also thought that we could have

something like a supplementary proceeding--

€ Professor, do you want to require a judicial order in the quasi in

rem Jjuriediction situation?
R Yes, any time there is a writ of attachment.

C Could I ask a question? As I understant it, all that is going to be
presented for the issuance of the writ is an affidavit setting forth the

eriteria that allows its issuance under the statute. Is that correct?

Ne.

=,

lca

It is not going to be an -oraluhearing, is 1t?

R Well, it is like a preliminary injunction.

£ Usually that is an affidavit. In the federal courts there can be
oral testimony if you want, but in state proceedings usually that is by

affidavit at least initially.

R But the judge must be satisfied with the affidavit. In the end,

there must be some showing in the affidavit, or otherwise--
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L Well, at least in the initial instance, the moving party is going
to come in with an affidavit that ticks off the requisite number of things
that the statute reguires. And if that is the way it is going to be done,

I think that it is going to be a more or less perfunctory procedure, whether
the clerk dees it, or a commissioner does 1t, or a judge does it. I cannot
see them really doing more than just checking the list to see if there is

some basils and if all the statutory requirements are met.

R Well, this again shows that everything is interrelated. If you have
a notice and hearing before, of course, it would be different from the
situation where there is no prior notice and hearing., It is so hard to
separate these matters. But even in those cases vwhere the notice and
hearing is afterwards, the debtor should at least have the assurance that
someone-~not just a clerk of the court--will lock at this. Also, once you
have a judicial officer involved, igsuance of a writ is no longer as a matter
of right, but as a matter of his discretion. He may be satisfied with the
affidavit, he may say--"Can you show me more?" There is more scrutiny of
the affidevit and you do not have so many 556 proceedings, where the debtor
says after the attachment that it was irregularly or improperly issued. So,
it is subject to deﬁate, but I think that it is much better, even if some-
times it will be perfunctory, if the matter is in the hands of a judge,

Justice, or referee, and he makes the order to the clerk to issue the writ.

¢ I think, I fear, that we will get into the same situation that we
have in probate proceedings. You will get & commissioner, and they vary in
quality. Many commissioners in probate take a2 very sericus look to see

vwhether they have complied with the form. Some of them go into the substance.
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Some just sign anything that a particular lawyer +that the commissioner may
have respect for brings in without looking at anything. I have some question
whether we really would be accomplishing a great deal by substituting a

commissioner for a clerk.

€ If you bave a subjective element of intent in there though, I agree,
you are not going to be able to get a clerk to make that decision on an

affidavit.

C I realize that. I am talking practicality. T have had experience
in a few cther matters, which have not involved attachment, where the courts
have been perfectly satisfied to permlt ex parte orders by judges, who they
somehow think will give more consideration to something, rather than an
order issued as a matter of form, and then have a serious hearing afterwards.
I disagree with this. But our Supreme Court has ruled that that was
perfectly satisfactory. Whereas actually the party got less of a hearing

because he had a perfunctory order and it was facing him right at the beginning.

R For that reason, I say it could be a referee, because the judges are
very busy. Probably the danger of perfunctoriness is alleviated if you do
it like that. There is precedent that it would be constitutional to have a

referee appointed for application for--

C Suppose you have a case where there is a notice and a hearing and
ncbody shows up? Why should we take the time of a judielal officer or any-
body else~-if what was suggested yesterday by representatives of the creditors
proves to be right, that is, ninety-nine times out of a hundred the debt: is
owed and the debtor is not going to make an appearance? What do we do in

that situation? Do we have a big, full-scale hearing--
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R I provide opportunity to be heard.

C Yes, but he does not show up; then what do we do? Make the judge

go through the applicaticon notwithstanding the debtor has not shown up?

R After all, the judge has the affidavit, and he may be satisfied with
that. The statute says--and I tried to make clear that it should not be
overly stringent so as to hamstring the whole procedure--Section 538:

538. {3} The judge, Jjustice or referee may not issue an order of
attachment unless he is satisfied that plaintiff has shown

a) that the court from which the writ of attachment is sought has
Jurisdiction in the action either apart from attachment or on the basis
of the attachment;

b} that one or more of the grounds of attachment provided in Sec-
tion 537 exist;

¢) that there is prima facie proof to the effect

(1) that plaintiff has a valid cause of action;

(2) that defendant is indebted to plaintiff . . ...
and so forth. I do not want to bind the court's discretion. If the Jjudge
is satisfied that there is sufficient evidence, he has a perfect right to
issue the order. If the defendant does not show up, normally the judge should
be satisfied with the affidavit, because the debtor would have shown up if
he had a good objection. But I think there are so many unknowns, that I feel

you should have judicial contyol at that initial point.

C What does your provision (e)(3) mean to you? That is, the judge has
10 be satisfied "that the motion for attachment, and the cause of action, are
not prosecuted to hinder, delay, or defraud any creditor of defendant." What

does that mean?
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R Well, this is in the statute now. This is in the statute because
once some creditor took all in order to exclude all other creditors. He

was in cahoots with the debtor. This is a possible danger.

€ You mean, he attached more than was legitimately due to him, in

order to stop somebody else from getting it, or--

R There is an enormous amount of case law on it. Usually, there will
be no Indication of fraud between creditor and debtor, but those sections are
in the statutes in order to prevent such collusion. Since it is in the statute,

I felt I shouwld not cut it out.

Il

Bat you want any attachment creditor to mske a showing--

R Well, the affidavit would be the showing unless there is some evidence

of collusion.

€ Right now, is it not just a conclusory statement in the affidavit for

attachment?

«80-



Minutes
Qctober 22 and 23, 1970

The preliminary, ex parte order under proposed Section 538(6)

€ I have a question concerning your proposed subdivision {6) of Section
538. Subdivision (6) provides:

After the motlion for attachment and prior to the hearing and
determination thereon, the judge, Justice or referee may issue an
order enjoining the defendant from transferring or otherwise dis-
posing of his property, or granting any other relilef appropriaste
to protect the creditor against frustration of the enforesment of
his claim.

You do not speciflcally say that this order may be granted prior to notice
to the debtor. This gets us %o the basic question that was railsed earlier
thai}, if you give the debtor an opportunity to do anything with his assets,
he will do it and the creditor will be holding an empty bag., You will not
only be taking up Judicial time, and time of the creditor, but you will be

doing it all to no avail.

€ I think what 1s intended {s that you bave to have B notice and
hearing before you can get a writ of attaschment. But 1n those cases where
you have to do something immediately or assets are going to be gone, the
Jjudge can make a temporary, ex parte order. In the latter case, you can
have a sheriff seize the assets or do scmething so that the debtor cannot
dlssipate them. But this would be en extraordinary remedy availadle only on
a cape by case basis, under the facts of each case. You would have to

Justify doing this.

R BSniadach in effect may mean--as construed by Justice Harlan and
the lower courts--that resident attachment of all personal property without
prior notice and hearing is unconstitutional. For example, the Supreme

Court of Wisconsin in Iarson v. Fetherstone held that the Snladach rule
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also applies to the garnishment of personal property other than wages, es-
pecially bank deposits--if so, then you have a situation where, 1f you want
resident attachment, there is a requirement of prior notice and hearing and
such & procedure will take time. But I think, even 1f you have that enlarged
Sniadach retionale, that 1t will be comstitutional to permit the creditor to
seek at least some temporary restraining order. Thus, even if you heve a

notice and hearing, something can be done to help the creditor.

C But subsection (6) should be clarified. It should be made clear that

the order could be ex parte.

L If you go that far, I thinik we have got the cart before the horse.
If the only major area of attachment is going to be fraudulent debtor attach-
ment, before the creditor cen get the attachment, he has got to file an
affidavit that says, in effect, that the debtor 1s a bad guy. That says, he
is golng to disappear, or he is going to take his assets and hide them, or
he is going to flee the Jjurisdiction. If the creditor has to lay all that
out in the original affidavit to get his hearing on attachment in the first
place, why provide in subsection {6) that a judge can order prior ettachment
without notice 1f the creditor makee = proper showing? All the creditor is
going to do ie refer back to his original affidavit where he says--"The
debtor 1s going to leave, that is why I am bringing this motion in the first
place; please help me in sdvance. Do not tell the debtor that I am after
him, because the very thing I em afraid of will happen, end the debtor will
be gone.” Vhy don't you simply mllow attachment in the first place and give

the other side, the debtor, the right to come in and knock it out?
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L As a practical matter, what you are saying is--if we are only going
to permit atiachment against residents on the fraudulent debtor grounds, then

subsection (6) will be the operative section in every case.

£ Yes, the creditor cannot have attachment unless he proves or there
is an inference that the debtor is going {o take the property and leave, If
the creditor has to show that mmuch to bring his motion, why shouldn't he dbe

able to grab the assets in the first place?

R Because, I am afraid, sir, that the Supreme Court ultimately will

knock ocut all attachments which are dorne by the clerk of the court.
C No, he is talking about your proposed subsection {(6).

C Do you think Judges are going to routinely lssue ex parte orders

permitting the selzure of property?

C What I am saying is that, if you only permit fraudulent debtor's
attachment, then, in every case where attachment is sought, the creditor will
need the protection of this type of ex parte order. Therefore, why not permit
the issuance by the Judge of the order or writ on the creditor's originel

affidavit, and let the debtor come in and contest 1t if he wvmants to?

C Well, the judge might be willing to meke an order but not as broad
a one as you ask for. The judge might say, "Well; I am willing to do some-
thing, but I am not going to put a keeper in the debtor's business in the
meanvhile.” I am not so sure that routinely you are going to get the kind

of relief that you can get now.
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C Well, if 1t is a bank account, you are probably going to end up with
an injunction con the bank and on the debtor vhich is going to restrain closing

up the bank account.
C There is no difference between that and an attachment.

R Yes, but the judge may say--"The debtor shall be permitted to withdraw
$50 per month or sc." You cannot do this under an attachment; it is all or
nothing. My procedure is much more flexible. There are degrees of rellef

which can only be determined by the judge.

C How is the judge going to know enough to make an order like that if

it is ex parte?

L What we are saying is that, following the normel TRO, preliminary in-
Junction route-~where you bave the hearing within 10 days--creditors are going to
et least try to come within your subsection (6). Where it is a bank account,
they are going to enjoin the removal of the account which 1s all they need.

But that is the same as an attachment Por 10 days. Inr effect, they are going
to attach the bank account for 10 days. Then, at the end of 10 days, the
Judge will have a hearing as %o whether this i1s going to be the order for the
future, or whether there are golng %o be some modifications, or whether he

is going to discharge the temporary restraining order.

R But there is one point, sir, 1f I may make it. In attachment you

freeze the whole account; if you have an order, it can be partial--

£ But the judge is faced with an ex parte application by the creditor.

The creditor, even with the best intentions, it is not. golng to present: the case

for the debtor. The creditor is not golng to say the debtor needs $10 or
~8ii-
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$15, or whatever, a week that he is supposed to get. That, as a practical
matter, will not come until your hearing on what is the equivalent of a
preliminary injunction. The problem arises because of the requirements or
grounds set for obtaining the attachment. The average creditor's lawyer is
going to say, "Well, I am going under subsection (6) in every case,"
because 1t will be a very rare case under fraudulent attachment where the
creditor 1s going to want anything but an order under subsection (6) or a

TRO out of the Jjudge.

R Yes, but an attachment, in my mind, is really more drastic. Under
attachment, the evaluation of what can be reached is the responsibllity of
the creditor. He decides how much he wents to attach and so forth, subject,
of course, to the limitation of the statute. I think there should be some
intermediate solution which permits the julge to say "I will not issue the
attachment because that is too drastic. But you have made enough of a showing
that I will at least give you some security, until we have & notice and

hearing."

C I have another problem slong this line. You can get a temporary
restraining order without a bond, but it would seem to me that, in this
debtor-creditor situation, you would want to always require a bond. That 1s,

you would lnevitably, invariably want a bond before you permit attachment.

——

R That is right, but the bond has to accompany the motion for attachment.“

That would be covered 1n Section 539.

Abuse of attachment procedures

C To what extent do we have any evidence that there is an abuse of the
attachment procedure apart from the wage earner attachment under the existing

practice?
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R Well, there are at least alleged abuses in those two articles which
I cited to you. But I would like to form my own opinion, and I have not
had the time to do that yet. In order to make a factual study, you have to
have scme kind of frame of reference first. So I have tried first to prepare
a frame of reference of what I want to look at. There are complaints of

abuses, but I dc not know how serious they are.

C How would you go about finding ocut about abuses in modern-day California?
We are not really equipped to make this sort of investigation. Although we
have two members of the Commission who have authority to hold legislative
hearings, we have never done this. However, we do solicit views,  and_people
from the respective industries who are interested in a project bhave informed
us of their views. Many of these reforms strike me as necessary only if there

have heen abuses.

R There are complaints about abuses. They are not proven. In my
report, I have not said there are any abuses because I will not say anything
until I am convinced myself. Abuses have been alleged in innumerable hearings,

in innumerable articles, but these allegations have been contested.

C I do not think that it would be difficult to document the fact that
there have been abuses in the attachment of wages. I think anybody who has
had experience in representing employers knows what goes on but apparently
that now has stopped. UWhether we have similar situations in cther areas, I

do not know.

R Well, there are cases--there is a municipal court case which I cite--

where abuses have been alleged and even found by the Judge. But how widespread
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that is, I do not know. Of course, up to now, wages were the most easily
reachable asset; now that wages are out, we do not know what will happen with
respect to other assets. If you close one door, whether everyone will go to
the other, I do not know. This is also true of repossessions. Everything
is interrelated. A creditor will, of course, try to get his claim paid, and
this is his good right. In which way he will pursue his recovery depends on
what is open to him. There have been complaints about the practices of
collection agencles, in general, not just with respect to wage garnishments.
There may be other abuses. I do not know whether these are true or not.

I think: {1) It is better to have a statute which prevents abuses; (2) I
would like and need more time +to see what I can find out myself, after
studying certain records to see what they disclose. We will hear from the
other side, I am sure. We will get letters from the OED, from the Rural

Legal Assistance League, and those other organizations.

Should Jjudge or clerk issue ordersy

C As an alternative to this recommendation, I assume tha* it would be
pessible to leave the law as it is at the present time, with the clerk acting,
but add a procedure elther for the debtor, if he wants to, to come in and
have a hearing where he can obtain relief prior to the azctusl filing of judg-
ment or for the creditor to show before a judge that he has established his

case,

R Except if, as mentioned, there is--soundly or not scundly--a pre-

disposition by the Jjudge to think that everything is fine.

C No, it hurts the creditor, actually, to have the clerk issue the

Initial writ. This 1s because of the way these ex parte orders are handled
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subsequently by the judges. It is hard to set them aside. Here, ag a
practical matter, will be the situation. The poor debtor, the one who we

are really concernéd.about, is not going to have a lawyer who is ready to go
out and defend him immediately. {I might add alsoc that it dces not help him
to say that he can post a bond to release the attachment. Take a2 business-
man, whose bank account is about to be attached or has heen attached. He
cannot operate without funds, but to release a bank account, your banks
require bonds, and the bonding compenies require collateral in the amount

of the account, so it is circular. I have had the situation where a2 business-
man had his bank account attached, if he wanted to use the money he hzd to
put up the same amount of money, and the insurance company would then issue

a bond to release the bank acecount. 5o he has to leave it, and he 1s put out
of business.) However, to return to the debtor whose assets have been attached,
Now he hag to get 8 lawyer that he does not have regularly and g0 out to this
hearing. He goes out 10 days later, after the ex parte order. The Jjudge has
had all these affidavits. The debtor's lawyer may be very competent, or he may
not be. But if the order is issued by the clerk, the judge is less inclined

to regard that as having too much continmied valldity. The debtor is not
fighting against something already issued by & Judge. It is the psychological
effect of having the judge issue the ex parte order that mekes it so much
harder t0 defend against. A real subsequent hearing may meke for more relief
to the debtor than would an ex parte Judiclal order followed by another
proceeding. Of course, a lot of debtors will go by the boards because they
cannot afford a lawyer because they are on the verge of bankruptcy anyway.
Their bank account is now attached and most businessmen, when their bank

account is attached, are just out of business.
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R But if Sniadach, in effect, requires a prior notice and hearing in
resident attaclments, regardless of whether you restrict it to fraudulent
debtors attachment, then, in order to comply with Sniadach, you have to have

at least a prior review by the judge.

C That is why I am inclined to agree with you that resident attachment
should be out. I am talking now about fraudulent debtor's attachment where
the creditor comes in with an affidavit which complies with everything you
require. He, undoubtedly, is going to try to get an ex parte hearing before
whoemever you desigrnate. Then the restraining order is issued. The business-
man cannot use his funds for 10 days. That may not put him over the hump into
bankruptey btut it probably will. But maybe, if he gets & lawyer who comes in
there 10 days later, 1f he is able to get 1t aside, he may be able to get back
some of his customers, and he may continue in business. I realize he has a
remedy for wrongful attachment and ultimately he may have a sult for abuse
of process, BPBut, you should give him every opportunity to be able to set
it aside. If the judge issues the ex parte order, then you limit, you

restrict +this opportunity as a practical matter.

R I am still inclined to think that you save time if you have to go to
the judge for those restraining orders. Since, in 90% of those cases, there
will be an application for such a restraining order, it is better if the Jjudge
hears both the application for the ex parte order and for the writ of attach-

ment than if the creditor goes first to the clerk and then to the judge.

C Well, I again visualize something like it is in probate. People who
do a lot of probate work know the commissioner very well and are in to see

him every day. HNow these representatives of the creditors are very competent
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lawyers and are golng to naturally be getting these writs very regularly ocut
of the commisgicner or out of the judge. If they do it on a regular basis,
they are going to show that they have everything done right, and, as far as

I know, everything will be correct so far as their client sees it. They

are going to get these writs because they are going to make the right showing.
They are going to know what this particular commissioner has in mind, what he
is looking for--just like a good probate lawyer knows just what the commis-
sicner wants. And the creditors are going to get thelr writs more times than
they are going to be denied. Unfortunately, there may be one in 10 cases
where their client has misled them into getting an attachment where there is
a geood defense. But that one in 10 businessman is going to be behind the

8-b21l. The other nine, it would meke no difference any way how you do it.

R Except the creditors at least would have to tell the judge what
measures should be taken. The procedure would not be done mechanically. I
am troubled by the fact that now what follows once you have a writ .of

attachment is very rigid--

C I do not disagree with you. It should not be as rigid. I am just
suggesting that this may not be as good a remedy in practice as it looks
in theory to protect the innocent debtor. I visualize a businessman who
is, in effect, enjoined from using a bank account--necessary for him to do
husiness. He would have to get a very competent lawyer--an expert in attach-
ment. The average businessman, if he has a lawyer, does not have an expert
in creditor’s rights, whereas the creditor will because of the nature of his
business. This ettachment may push the debtor right into bankruptcy. Just

because he is not able to get around that first ex parte order. I am not
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suggesting that anything vrong 1s done in going.out to the commissloner in getting
these things. It is Just perfectly natural that the people, who are ocut there

before that commissioner every day, are going to know how to get the order.

C Well, what is the alternative? The suggestion was--why don't we keep

what we have? The answer is that that is probably unconstitutional.

C As I say, I am inclined to agree that you can knock out the resident
attachment--where the courts -are going to say you have got to have as a matter
of right a prior hearing in every case. But I am not so sure that, in the
fraudulent debtor attachment case--if you have the proper affidavit and the
proper forms  and the proper protection which you can give to the debtor by
requiring evidence of fraud or something like that--that you need the priorx
hearing. My point is that. I do not think the debtor 1s served so well by
the prior hearing as he would be by a subsequent hearing for which his

attorney can prepare his case.

C On the other hand, it protects the creditor in a way if the judge

issues that order~-

€ Exactly.
€ And he should be protected.
€ Why should he, if he puts a man out of business?

£ What would be the test afterwards on whether you properly got attachment?

€ Well, 1t is not In the interest of the state to have a lot of bank-

rupteies and a lot of good claims ageinst creditors. I just wonder if it
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would not be more protection to a legitimate debtor to have notice that his
bank account has been stopped for 10 days and that,at the end of 10 days,
he will get a full hearing and the issues will be decided then for the first

time by a judge. Whether that is not more protection than this other procedure,

C Well, under this other procedure, the creditor goes in and says--"I
need relief and protection.” The judge says--"Alright, I will give you

relief to this extent." What is the practice on temporary injunctions now?

Are they issued as a matter of course or are the carefully looked at?

€ Temporary restraining orders are one thing. But these requests for

attachment are going to be 2 volume business, like probate.

£ When you are tyitg up a debtor's bank account, it seems to me a

Judge should take a look at that.

R My purpose really is to get something flexible. To have a procedure
where someone can say-=-"Alright, you cannot withdraw more than that for. the next
10 days." And this decision will depend on whether it is a large business,
whether there are employees who need their wages, whether it is a small

tusiness, and so on. I want something that is [lexible.

€. I do too. OQOur purpose, I think, is the same. I am Just concerned
with the practicality of the procedure suggested. I have seen from experience
in other reiated fields, where theoretically you get a lot of protection
from certain requirements and procedures, but the practicalities become some-

thing different.
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Affidavits to cbtzin order

€ T think that I have a fundamental misinterpretation of what is pro-
posed here if vhat you are saying is right. Are you saying that all the
creditor has to do in these affidavits, with respect to fraud, is to show
that the debtor is going to remove the property from the state, or that he
has concealed it, or is about to conceal it, or that he has transferred or
is about to transfer the property? I do not think that is what Professor

Riesenfeld has said.

C Sure he does. This is the way the statute is going to be interpreted.
And if it is nol interpreted this way, it is not going to give any protection

to the creditor.

C I do mot think it is going to be that easy to make an affidavit. If
it is, what is this language for--that there must be an intent to hinder,

delay, or defraud his creditors?

C I do not think it is very difficult. Anybody with any experience
in dealing with these things is going to be able to make an affidavit that
the debtor will binder and deley the creditor if he is not stopped. If the debtor
does not really think that it is a legitimate debt, 1f he disputes it, the
fact is.that he will remove his benk account, and he will attempt to hinder and
delay his creditors. He has got to, that is how he is going to stay in business..
As soon as he knows he is going to be attached, he is going to take that bank

account, put it in cash, put it in a safe place. I think that is cbvious.

L Well, we are going to have to work on the language.
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C The classic case is the businessman, the debtor, who, as soon as he
knows he is in danger, is going to take his money out of his bank account.
He is a perfectly honest man. But, in his mind, he dces not think it is a
legitimate debt. The Jjury and the judge and everybody else may ultimately
disagree with him, but he still is going to think it is an illegitimate
debt. He 1s going to do everything he can to hinder the creditor. It is
perfectly proper for him to take his money and keep it from his credi%ors.
But you can meke an affidavit to that effect. It would be a routine af-
fidavit. It would be printed and all we would have to do is put in the
pames and the pages. Or have an MST machine that will run these off regular-
iy and they will be legitimste and they will be honest affidavits. There

will be no perjury.

C Professor Riesenfeld, is that your opinion that the creditor could

make an adequate showing under this section with such an affidavity

R The creditor must have some evidence why the debtor can be expected

to do that.

€ It would not simply be enough to say that the debtor in the patural
operation of his business will probsbly pay somebody else, or move his bank

account, ors--

R No, because the statute says that it must be under circumstances which
permit the inference of his intent to hinder, delay, or defraud his creditor.
The creditor must, if he is an honest creditor, have at least some good
reason to believe why the debtor will withdraw the whole thing instead of

going on--
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Iy

Yes, that was what I understoed.

C Well, T think you will find tha% the average businessman who is in
a shaky financlal condition, who thinks he has got a good defense to this
thing, if he thinks he is going to have his bvank account tied up for any
length of time, is going to remove the money from the bank. He would be a

darned fool not to do it. And it would be perfectly legitimate.

C How are you going to prove that he has got the intent? The debtor
is not going to go arocund and make it public knowledge. My problem is that
you presume you can meke an affidavit on the basis of general human nature,
that this debtor is going to try to hide his property. I think this statute

is going to regquire some actual intent.

£ You can show he is in sheky financial condition, that he absolutely
needs this account to stay in business, and from human nature, I think any

Judge would draw the right conclusion.

o

Why? Many times debtors Just go down and file bankruptcey.

L Are we not in a position of debating another specific recommendation
of the consultant iIn order to reach some sort of decision on the initial

basic issue of the right to resident attachment?

€ Yes, but these issues are all interrelated, and the problem I have
with the question whether a judicial officer or someone else should approve
the issuance of the writ 1s the problem that I have with this element of
intent. If the subjective element of intent is in here, then, of course, you

are going to have to have a Judicial officer pass on it.

=05~



Minutes
October 22 and 23, 1970

£ You will also need to have a judicial offiger when you have a request

for a temporary restraining order.

C I would certainly say that these are real lssues, and we need to
address ourselves to them. 3But, speaking only for myself, I would not be
prepared to decide them until I heard from the people on both sides who
are actually in this field, and until we were given some basis for belleving
that there is a problem of abuse, serious encugh to reguire action of this

somevhat drastic nature, and that no other altermative would meet the problem.

C Has there been any evidence of the volume we are talking about? How

many attachments?
C We have not yet had any statistics, or anything of that nature.

C Do we know what kind of load we would be dumping on the courts or

how many extra referees we would have to hire?

C I think there would probably be a net reduction, because the proposal

is to knock out all resident attachments except where you can show fraud.
C That is right, unless you can bring everything back in under fraud.

€ Of course, if Sniadach requires prior notice and hearing, then, if
we keep resident attachment, we are going to flood the courts with these

cases.

C It seems to me we should know, however, the volume we are talking

about 1in weighing whether you keep certain segments of 1t.
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Requirement that attachment not be sought to hinder other creditors

C Ilet me pose this question based on some experience that I have had.
When a debtor is in difficulty, he will pay off the fellow who presses the
hardest or has the greatest opportunity to injure him. He will not pay any-
thing to others. He is being perfectly honest in a sense, yet he is not being
honest or fair with a1l of his creditors. Is that going to be & factor in
the right to sttachment? TFor example, he is trylng to build a building that
he probadbly bid & little too low on. You can demonstrate that, although he
is obligated under his union contract to pay a dollar an hour into a pension
fund for the benefit of his employees, he has been using that money to pay
his supplier. In the eyes of some people that is a fraud. But, is this what
we are talking sbout?

If he is thrown into bankruptcy, where you have priorities and all that,
that is one thing. But T am talking about the man who is skirting bankruptcy
but he has not reached there. Do you try to say, "Well, this debt is a more
preferred debt than some other debt and therefor"--Maybe it is not appropriate
to this particular issue, but I am afraid that we are going to have ito get

into problems of this nature.

R May I say one word on this. My Section 538(3)(c)(3) requires that
the attaching creditor not hinder other creditors. That is in the present
statute. I personally left it only because it is in the present statute.
There may be some fringe situations where it will apply, but I do not think
that it is very important. If the Commission feels they want to strike that

out, I will not shed a tear.
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C I certainly would like to strike ‘it out. Anytime a person attaches,
he is trying to hinder the other creditors in the sense that he wants to get
paid whether they get paid or not.

Is prior judiclal review constitutionally required for fraudulent debtor
attachment?

C Professor Riesenfeld, there is something that 1s troubling me. We
talked about the constitutionality of notice and prior hearing for resident
attachment generally. Your feeling is that probably the courts will require
that. Probably, although you cannot say for sure. Now, what about fraudulent
debtor attachment? What do you think the courts will say is constitutionally
required there? Do you think,if the clerk issued the writ as a matter of
course, i1t would be held unconstitutional? Is thalt the motivating force for

saying that the judge should review even the preliminary order?

R Well, my thoughts are really a 1little bit more complicated than that.
I do not think anybody knows what type or what quantum of hearing is required.
I think different judicial minds will respond differently. I think in purely
resident attachment, without any elements of fraud, the courts will require
a rather full-dress hearing. I cannot prove it. That is my appralsal, If
this is so, you will have a duplication of hearings. The prior, summary
hearing and the plenary hearing will be almost indistinguishable. Teo have
plain resident attachment, you would have to prove there is an honest debt.
I think that Sniadach regquires it. If so, then the two hearings will be alike.
The attachment will become a writ of execution, for actually the issue to be
heard is the merit of the unlerlying case. Thus, my main fear 1z that there

will be two slmost coextensive hearings.
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When it comes to fraudulent debtor attachment, then I think the more
summary hearing will satisfy the courts and the creditor can have attachment
possibly with a4 less formal hearing. Moreover, my recomrendation, under Sec-

tion 538(6), gives them something in between.

C You think that having this motion heard by the judge or referee is
probably constitutionally required? You would feel great concern if we had

the clerk issuing even the preliminary writ?

R That is right.

1o

Even if we had a hearing later?

R Yes. I mean the "prior" has been underlined and underscored by the
Judges so often. I think you will just have to have a prior hearing in all

cages except where the state is Involved or the debtor is & nonresident.

C Yes, but why? Why, in these two situations, do you say that you can
get a writ without a hearing? You glve two situstions. One is where there
is a nonresident defendant and there is no other basis for jurisdiction, and
the other is where the state is the moving party. What are the criteria for .
saying that, one can get away without prior hearing in those two situations,
but you must have a prior hearing where you allege fraud or where it is for

support and maintenance?

R Well, the Supreme Court has, in many cases, singled ocut the state

for speclal treatment because it needs taxes for revenue or vhatever--
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C But anybody who is famillar with the way the state collection agencies
work could make a pretty good case that they can be just as brutal and

vigorous, or more vigorous, than private collection agencies.

Why they will take it right out of your account.

I

I

Why should they be able to do 1t%

R They should not. I just thought that it would not be possible to
get that through politically and I d41d not want to tle up this recommendation
with that additional burden. As for the nonresident, how do you get the
hearing for the nonresident defendant if there is no other jurisdiction

except by the attachment?

C Well, alright, that is a practical necessity. But why then, is it such
a great step to say that, in a case where you make a prima facie showing of

fraud, you cannot also get attachment before a hearing?
C Or some lesser, adeguate reliefl before a hearing?

R For the reascn, as I say, that attachment is so drastic and so

rigid, the courts, in my own opinion, will not permit it.
C Even where there 1s a showing of the possibility of fraud?

R Even that. Because, after all, it is only on an affidivit. It is

not really a showing of fraud. It is just an allegaticon under oath.
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Applicaticn of Sniadach to bank accounts--would ex parte order of judge
satisfy Sniadach?

C As I understand Sniadach, it does not apply to in rem actions, nor does
it apply to anything except wages. The court in Florida held that it applied
to nothing but wages. Our Supreme Court here and our district court held
that it does not apply to anything but wages. Why do you think,in view of
those decisions,that an asttachment on anything other than wages would be held

unconstitutional?

R Because there are other cases where the courts have reached the

opposite result.
C There is only one that I know of.

R Oh, no! There are many more. I can only say that Sniadach has been
applied beyond the collection of wages. I think if our state courts will not
do it, the federal courts will., That is my appraisal of the whole gquestion.

I may be wrong on it.

Bow would the federal courts get involved?

e

R By saying that the practice in the state is unconstitutional. They
would enjoin the sheriffs, as they have in a few other states, from levying
attachments. Then if we bave two conflicting cirecuits, it might come up

before the Supreme Court with due dispatch, I do not know.

C Is there a feasible remedy in the following situation? You want to
attach an aceount, but the notice of motion will warn the debtor and he will
take the money out. Could you put a lien on the account and then, when you
have your hearing, one of the issues would be whether the debtor is required
to put the money back in if the court finds that the levy was proper? 1Is

that practical?
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R The hearing may be too late. The argument would be that you had the
debtor on the wall. Justice Douglas seems to think that that is not practical.
Who am I to argue with Mr. Justice Douglas?

Besides, the federal government, Jjust a few days ago, said it would
start having 3 million paychecks deposited directly in its employees' bank
accounts. So bank accounts will, from now on, be flooded with wages. It 1s
Just unrealistic fto think that bank accounts do not consist of wages. And
there will be more and more of this done. The bank account is precisely one
0of the reasons why I want to make the procedure flexible. The federal
Consumer Protection Act says wages "paid or unpaid." Snladach dealt
only with unpald wages. What happens to the paid wages? Well, more and more,
wages will be pald wages.

I am terribly afreid that, unless something similar to what I propose
i1s done, the whole procedure will be held unconstitutional and then there
will be a wvacuum. You may, if you wish, wait until that .situation happens.
But here, in my recommendation, you have something which, in my mind, will
stand the constitutionsl) test becsuse the rigidity of attachment is alleviated.
I hope the procedure will not beccme a routine matter but that it will

provide protection to both debtors and creditors.

C I do not see how we can get around your constitutional argument by
giving a Judge the power to issue exparte what would be equivalent to a
temporary restraining order. The debtor does not have notice and has no

oppertunity to be heard until afterwards.

R Well, I think that is a matter of assessment of the judicial mind. But

I think judges have just been more inelined to permit ex parte disposition
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by a Judge than by a clerk. At least then you have the scrutiny of a

Judicial officer.

L There 1s good authority for that position. I have had the situation
where we were trying to get a ruling that there be prior notice. But the
Supreme Court said, in effect--"No, the ex parte judicial order is similar
to a warrant." They seem to think that,if a judge does it, it somehow adds

majesty to the action.
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C This is analogous to & scarch warrant which requires the approval
of a judge not a clerk. You make your showing to a judge. The judge then
issues the search warrant. The property is seized under a search werrant
-=0r the individual, if it is a warrant of arrest--and the individual then
has the opportunity to challenge the seizure of the property in a hearing
in court, under Sectlon 1538.5 of the Penal Code, which sets out the proce-
dure. If the property is illegally seized, it is returned to him. It
seems to me that there is a good anslogy to what we are talking about here,
and what has already been set out as being constituticnal in the eriminal
practice of the state.
C I agree with you.

Professor Warren Mr. Chairman, may I follow up thils statement by

saying there are two cases. There is the Laprease case, where a three-judge
federal court in New York said Jjust exactly whet you have said, and a
Superior Court case inh Los Angeles to the same effect. It was a replevin
case in New York, and a claim and delivery case in California. What the
New York court sald was--a writ of replevin is, in effect, a search order,
and it must be issued under the constitutional restrictions. If it is
issued by a clerk who allows a party to go into the home of the person
having possession of the property, it is in violation of the Fourth Amend-
ment of the Comstitution. And the Superior Court in Los Angeles said the
same thing about a claim and delivery. They used exactly the argument that
you raised. It seems to me that this means, 1n cases like that, that you

cannot have a writ lssued by a clerk.

-10L-



Minutes
Cctober 22 and 23, 1970

C That does not mean that it could not be issued without a prior
hearing?

Professor Warren That is correect.

C That is the point that I have tried to make in the fraudulent debtor
area. I cannot believe that, if you make a showing to a judieial officer,
the property is In danger of being lost, or sequestered, or whatever, you
have to give the other side prior notice and a hearing before you can go
out and attach it.

C Professor Rlesenfeld does not contemplate prior notice for frauvdulent
debtor attachment; doesn't his scheme contemplate that you go in and get your
restraining order and then, 10 days later, you get your writ of attachment?
If, at that time, the debtor does not appear, the writ would issue as a matter
of course, I suppcse, at lesat if the Judge found that & proper showing was
made. But you do not give any prior notice of the restraining order. You
serve the restraining order, and the notice of the hearing at the same time,
and from that point on, the debtor has all his assets tied up.

C What you are saying is how it would work; not what the statute of
Professor Riesenfeld proposes. The proposal is that subsection (6) of
Section 538 be used only in exceptlonal cases.

C No, I would think thst subsection (6) is going to apply whenever
the debtor is going to dissipate his assets; you would have to do that.

C Don't we have another analogy in the domestic relations fleld?

There, we have ex parte orders that restrain the husband from disposing of
the community property. My understanding is that those are cobtained ex
parte with the wife's attorney going in and getting a judge to sign on the

basis of s petition for dissclution.
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Well, we have, I think, brought out some of the considerations that the
Commission has in mind. There have been scme suggestions, and snalogies,
snd suggested areas of further study. Frofessor Riesenfeld, do you need
more on this particular issue? I do not know that there is much more that
we can give you at this point.
R T understand. T would like to study the actual current practice.
If this helps me, I will come back and report what I found. If I find
nothing, I will have to be candid about it and say--"I wasted alot of
time and effort." But, at least, I would like to try to convince myself.
C Well, I guess all that we can say in summary is that some Commission
members are hesitant, and cther are not so hesitant, about the idea of a
Judicial officer hearing this matter initislily, and it is certainly something

we want to consider. What 1s the next recommendation that we might discuss?

Should wages of nonresidents be protected?

R The first question was the role of the judicial officer in this
whole proceeding. I frankly heve to admit that my recommendation is
modeled after the New York procedure.

The next gquestion is whether the wages of nonresidents should be
protected from attachment in the same way as wages of residents. The
present law provides that, regardless whether the debtor is a resident or
a nonresident, his wages are not reachable by attachment.

C As a practical matter, there is not anything we can do sbout that.

Application of fraudulent debltor's sttachment to personal injury actions

R The next thing I would like to talk about is the limitation of

attachment according to the type of cause of action alleged. The statute
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has been expanded and expanded, and, frankly, makes no sense. Present
subsections (2) and (3) of Section 537 provide that a plaintiff may have
attachment:
{2} 1In an action upon a contract, express or implied, against
a defendant not residing in this state, or whe has departed from
the state, or who cannot after due diligence be found within the
state, or who concesls himself to avoid service of summons.
(3) In an action against a defendant, not residing in this
state, or who has deperted from the state, or who cannot after
due diligence be found within the state, or who conceals himself
to avoid service of summons, to recover a sum of money as
damages, arising from an injury to or deasthi of a person, or
demage to property in this state, in consequence of negligence,
fraud, or other wrongful act.
Please note that this is fraudulent debtors  and nonresident attachment. Is

there any good reason, therefore, why we do not include all causes of action?

All eclaims for money?

C My immediate reaction is that, I think, it would be & horrible thing
to heve attachment in a personsl injury action. Certainly domestic attach-
ment .

R But I am talking about fraudulent debtor's attachment, and you
already have it. The statute says already--

C I suppose if it is in California law-- And I suppose if there is
insuwrance, the problem really does not exist because no one is attached
for it. But I can see a very great distinetion between a contract action
for the direct payment of money and an action for perscnal injuries.

R We are not talking sbout domestlc attachment but nonresident attach-

ment and fraudulent debtor's attachmwent. Now the one thing which is excluded
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in the present statute is damage to property not located in the state.
Nobody knows what that means. In the course of time, this limitation has
become meaningless.

£ What you are saying is that you should not have to lock at the
cause of action. If it 185 a claim for money, that is sufficient. Right?

R That is right.

€ Before we go on, can we stop and talk a little bit about the applica-
tion of this attachment stetute to the perscnal injury field? As I under-
stand your recommendatlion, the attachment provisions would apply to all
causes of action. That is, if the case falls within proposed Section 537(2)(b}
and the four criterion for fraudulent debtor's attachment are present,
attachment is permitted. If the statute does apply to perscnal injury
actions, including domestic personal injury sctioms, if you can get attach-
ment in personal injury actions, the Section 537{2)(b) has got to be
interpreted to require the debtor to do something bad. You should have to
show that the debtor is going to do something that is fundementally unfair
and wrong before the plaintiff can attach his assets. Otherwise, you can
get sttachments in & personal injury sction onh the perfunctory type of
affidavit that was referred to earlier.

€ What you are suggesting, as I understand it, is that you ought to
have a greater showing in a peracnal injury action before you can get an
attachment or even a temporary restraining order. Just because there was
an sutomcbile accident, and the defendant did not have insurance, you

cannot tie up his bank account. Otherwise, by seying--
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R But the plaintiff, in a personal injury action, would not have that
right unless the defendant either was & nonresident, or had departed from
the state, or cannot be found in the state, or conceals himself to avoid
service, or is about to transfer property.

€ The last one 1s the broad one. Suppose the defendant is golng to
move his bank sccount to his wife.

C We are not really saying quite the same thing. I think Noble thinks
maybe there should be two standards. One for contracts and another for
personal injuries. I interpret Section 537{2)(b), perhsps wrongly, to
prohibit attachment unless the plaintiff can meke a prima facie showing of
intended bad ection on the part of the debtor--scmething beyond his normal
desire Lo hinder his creditor.

C T just thipk that it would be human nature for most peoplé to hinder
their creditors. I agree with you that that attachment should not be allowed
merely because somebody is involved in an automobile accident. However, I
do think that, taken literally, the proposed statute would apply in personal
injury actions. The statute says, if the defendant is about to do any of
these things-~~depart, conceal, transfer--for the purpose of hindering or
defrauding his creditors, attachment is available. "To hinder his creditors”
is not difficult to show. Every tlime a debtor moves his bank accounts, he
hinders hils creditors. It is very difficult for meny creditors to find out
the location of bank accounts. Some have a great facillty in this, but
others have great difficulty. 5o, the plaintiff cen easily say that the
defendant has made a practice of moving his bank account regulerly whenever

he has hed any problem. Therefore, if the defendant has been involved in s
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personal injury action, as a means of harassment, the pleintiff can mske a
proper allegation and attach the defendant's bank account, hurt his business
~--dc anything he wants. I suggest that, in a personal injury action, where
recovery 1s very much more problematical than it is in an average contract
action, there should be a higher standard or burden of proof on the plaine-
tiff to make an attachment.

Is the plaintiff in a personal injury action a "creditor?"

10

He is under this statute.

(L]

C 1If you are under the fraudulent debtor statute, you are a creditor
entitled to attachment in a personal injury action or any other kind of
actlon, even though you have not proven your cause of action.

C I think that that would be a valid distinetion; & plaintiff is not
really a creditor in a personal injury action.

€ But the fraudulent debtor statute says you are for this pwrpose.
Today, the requirements are more stringent because you have g broad resident
attachment statute. But, as the professor points cut in his study, if you'
are going to take away regident attachment, you have got to broaden your
so=-called fraudulent attachment. Well, if you do that, you create some
problems with personal injury cases. I suggest that the solution would be
to put a higher standard--a greater burden--on the plaintiff in a personal
injury case. I think that is not too hard to solve,

C My aspproach would be a little different. I think that we should
shape this up so that there is a strict standard to apply to everything.

C Then it is too narrow in the contract situation.
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C But, if you broaden it out, as you suggest, then you have still got
resident sttachment.

C You have it where you need it. That is all, you do not have it
vwhere you do not need it.

€ T certainly sgree with you that attachment in the tort case should
be limited, but I do think that you heve got to be realistic, and the
courts aere not golng to allow debtors to move their bank accounts when
there is a legitimate claim for--

C How long has the present Section 537{(3) been in the law? How does
it operate? Suppose I sue for $500,000 and I know that the
defendant has got insurance up to a hundred thousand dollars--can I sttach
for the difference between the hundred thousand and five hundred thousand
in my prayer?

R Well, paragraph (3) came in by little spurts. TFirst, it was only
a contract, express or implied. Then it was demage to property. Then came
perscnal injury, short of death. Then, finally, death. That is the history
of that section.

C But you bave now very stringent requirements. The plaintiff has to
show that the defendant is not residing in the state, has departed from the
state, or has concealed himself. Under the proposal that we are talking
about, you would not have such stringent requirements to get & so-called
fraudulent debtor's attachment. You merely have to show that he is about
to transfer his property.

C I am just trying to evaluate this. I think that it is a pretty
drastic thing to permit attachment in a personal injury case. I do not

think attachment really has much place in a perscnal injury actlon.
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C Resident personal injury.

C No, any personal injury action. Just because & guy lives in
Nevada and--

C Of course, now you can get jurisdiction under the "long-arm" statute.
But, for a long time, that was not true, and this was very important. Before
you had the "long-arm" statute, attachment was a legitimate means for the
injured pasrty to get jurisdiction in Caslifornia if if was not an automobile
case. If it was an automobile case, there was another means. But In the
normal tort acticn, where the defendant went out of the state, or where he
did not reside here, this was a perfectly normal and legitimate means of
getting Jurisdiction to the extent of his property in California. It 1s
very similar to the admiralty principle where you grab the ship, seize it
before they go off to New Zealand or wherever they sre going to be going.
Then, you try the case in California instead of having to go to New Zesland
to try it.

C You cannot, under the existing law, attach in a resident personal
injury case, can you?

C That is not exactly true. I think, if you can show in a personal
injury sction that the defendant is about to take the property away or
sequester it and so forth, you can get some relief--injunction, restraining
order, or vhatever. It is similar to what we were talking about here under
the proposed Section 538(6). The plaintiff can come in and stop the
defendant even before be gets a judgment.

c That is for residents and nonresidents?
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€ Yes. Do you agree with that, Professor? That, in California now
in a personal injury sction against a resident tortfeasor, where there is
an attempt to fraudulently delay the creditor, the plaintiff can show
what the defendant is doing, he is sequestering his property, about to

move, Ore=-

fo+}

The courts are very reluctant. You cannot--

I

Nobody uses those sections, but they are there.

f=o)

That is right. With my proposed statute, I felt that, in genersl,
I have, what I thought were very high standards upon fraudulent debtor's
attachment and that it would be harmless and, in fact, helpful to extend
attachment to tort actions, but I might have been too liberal. I was
trying with my whole scheme to balance things out everywhere where I
thought that it would be fair. For example, your Nevada situation. I
have some special provisions in my statute which try to take care of thsat.
The plaintiff invckes the "long-srm" statute. Then the court says, "No,
we will not hear the case. You have to try it in Nevada." What happens
then to the agsets that are attached here? Do they have to be released
or not? To me, that is interrelated. And I have tried to provide for
that in Section 537(3).

C Maybe we can put scmething in the statute that would indicate

there must be a stronger showing for attachment in the case of & perscnal

injury sction.

2

That is what I would suggest. The problem could be solved.
€ I just have difficulty in understanding how attachment pleys any

part in personal injury actions, except in this limited areas of getting
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Jurisdiction. We all know how the plaintiff arrives at the amount of his
prayer. It is completely fictitious, and we have--

¢ The point is that, under the proposed Section 537(2), the grounds
for fraudulent debtor attachment are broadened and they should be Iif we are
doing awvay with resident attachment. But, I think there is a lot to be said
for not giving fraudulent debtor attachment that broad a scope for a tort
action for personal injury where, as was suggested, the plaintiff sues for
$500,000, and it is problematical what he is going to recover. Some of these
plaintiffs! lawyers would use it as a means of harassment. There is no
question about it.

R Except there is a prior hearing. The judge can say, "I do not
believe that that is true. T do not believe you have shown you will recover,"”
and so on.

C What you could do is provide that, in & personal injury case, the
Judge shall require a detailed showing--

C If, as the professor says, the plaintiff in the prior heering hes to
show the amount of his recovery, it is going to be very difficult for a
plaintiff--

C That may solve your problem. On the other hand, I know some judges
who think that all plaintiffs should recover. Some of them are better advo-
cates for the plaintiff then some of the members of the plaintiff's bar.

R Perhaps because I have not practiced so much, I have more confidence
in judges, but I may be wrong. However, I do not want the statute to have
too many "ifs and buts.”

C It seems to me, if we try to cover personel injury cases, we are

goling to destroy any sensible schemehof hearing. If you are going to get
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into these quesiions--whether the plaintiff has a bona fide cause of action,
or whether he can possibly recover as much as he is asking for--in order to
determine whether he is entitled to attachment, we get into the position of
trying the case twice. You have problems of locating all your witnesses--and
it is simply = tremendous way of harsssment. Whereas, if sttaehment 1s
limited the way it 1s now, to contract asctions, except where there is a
problem of getting jurisdiction--and I cannot believe that Section 537(3)
has been given as broad an interpretation as its words would indicate--

C I do not think, in a personal injury case, that subsection (3) has
been interpreted that broadly.

C In a personal injury case, you have got insurance. There is a principle
that you cannot attach if you have security. If there is an insurance policy,
1s that security? Does the policy keep a plaintiff from having a right of
attachment? It might not be adequate for the amount you are claiming, bute=-

C If you have a contract that says you are entitled to $150,000, there
is not much argument about that. But if there is a question whether you have
$150,000 dameges in a personal injury case, you have to try the case to find
out.,

C My feeling on this 1s that, If the discovery statutes were broadened,
you would be able to handle fairly well the personal injury case within the
exlsting scheme of things. Suppose you have a situation where the insurance
is inadequate, or the plaintiff legitimestely believes that it is lnadequate
for the amount of his alleged recovery. He can now discover the policy
limits. He cannot now discover the existence of any other assets of the
defendent prior to judgment. But, if the plaintiff were permitted to
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discover the other assets and ask questions in discovery about what the
defendant’'s assets were and where the defendant lives and what he is intending
to do and so forth, the plaintiff then could obtain encugh factual background
so that he could go under the fraudulent debtor statute, which now exists, and
meke & showing that would entitle him to judicial relief, injunctions, a
receiver, and so on. In other words, discovery will permit the plaintiff
to make a proper showing for attachment so that he would have something to
go after if he prevails in his lawsuit. The statutory scheme is there. The
hiatus is in the discovery field. The creditor, the plsintiff, in a perscnal
injury action now, usually does not know the defendant, knows nothing about
the defendant, and he is prohibited from finding anything out about the
defendant--whether the defendant is going to hide his assets, what assets
he has, or where he is going to go with +them. That is why I said before--
before we got into this issue, that we are going to spread ocut into all
kinds of cother areas when we really get into an in depth study of creditor's

remedies.

€ I personaelly think we should not get into tort cases in attachment.

C Well, there is a problem there. But I do not think we should cut
it completely off.

R You have persuaded me that I should cut it down.

C You can see the concern and different thoughts. Why don't you
think about it scme more?

R This was & basis for discussion. I had not really considered all

the points we have discussed. I thought that, since it worked in New York,
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Pennsylvania, and Chio--and I have never heard any encrmous complaints aboutb

it--it was good encugh for me. But T should reconsider it.

Elimination of domestic attachment

C There 1s & basic issue that we have discussed, and many of us, I
think, are talking on the assumption that 1t is.a decision that has been
tentatively made, but what about the guestion whether we abolish attachment
in the domestic, resident situation.

C Of course, if the professor is right-.that you have to have a prior
hearing in every one of those cases--cne way or another, resident attachment
is abolished. Either as a matter of practicality on the cne hand or legis-
lation on the other.

C Is that necessarily true? That would eliminate attachment in the
vest number of retail collections. PBut it seems to me that, if you are
talking about some items in the commercial field, it might still be
practical.

€ It might be, but I think that, if you expand your so-called fraudu-
lent attachment--and I think that is a misnomer because it does not really
require & showing of fraud. If you expand fraudulent attachment encugh so
that it gives protection where you have a legitimate claim and & legitimate
need to proteet your ultlmate recovery, then you do not need to have a
routine resident attschment in which you can tske property in any case where
there is a contract over $5,000 subject to a prior hearing each time. In
the prior hearing, among other things, you are going to hsve to show that

there is a legitimate case. Is thet not correct? That means you have two
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trials. That is the difficulty today. You are going to try the case for the
creditor in the preliminary hearing and then you are going to try it ulti-
mately. If you do not have to have a prior hearing, then, of course, there
is a place for resident attachment.

C One of the present purposes or uses of attachment is to aid a
ereditor in getting the assets first, ahead of the other creditors. And I
do not think the expansion of the fraudulent debtor remedy would give a
weapon to a creditor who simply wants to get in there before the other
ecreditors. I think you are leaving that perscn without a remedy.

C Yes, but, of course, none of the creditors will be able to get ahead
of the others.

C Yes, but maybe the debtor will write a check to the one creditor.

C You know this problem of clogging the courts is a real problem.
Unless you can really show a substantial benefit and value for providing
some type of a hearing, you should not be providing--

C 1 suppose, from the court's point of wview, that this is the real
dilemma, If it is true that Sniadach has imposed upon the judicial process
the necessity for a prior hearing in every attachment case--that is your
interpretation of Sniadach and a lot of cther people's too--then the work
that creates for the courts on a day-to-day baesis presents a very difficult
problem.

C Think of the work it creates for the parties. The defendant may
have a legitimate defense which he has to prematurely expose in order to

protect himself from attechment.
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€ 1T think, frankly, that that is the real policy question. One answer
to that problem is to do eway with resident attachwment. I do not know
whether the hearing process can be tailored and pushed arcund it so it
would meet constitutional requirements.

C 1If we assume--as we are assuming on the basis of the law as the
professor has advised us--that you are going to have to have a prior hearing
for a reaident attachment, then, I think, it is not a very difficult job to
say that resident attachment is going to have to be abolished as a routine
method of starting a case involving a contract for the payment of money in
excess of $5,00D in the State of Californis.

C You know the figure I have heard thrown around--I do not know if it
is true~-is that 1t costs & half a million dollars a year to add & new
Superior Court judge, considering the couwrtroom and the facilities, and so
on, That is a lot of money that you are talking about.

R At least there are three major states in the union--Ohio, Pennsylvania,
and New York--and there may be more where there is no routine resident attach-
ment. There were long studies in both Pennsylvania and New York of these
rules leading to the abolishment of resident attachment. The trend is to
a&bolish 1t rather than to increase it. Califcornia is, perhaps, the only
state which has increased it and increased it in the course of history.

C As a part of the overall problem of clogging the courts, I wonder
whether there is any empirical evidence or indication of the impact upon
bankruptcy when you take away resident attachment or make attachment more
difficult. Maybe, if you restrict sttachment, you just postpone the levy
until the creditor gets his judgment, and then you have the same wWltimate
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result. But I am not sure about that. Maybe if we restrict attachment,
creditors will joln together and put more debtors into bankruptcy. Therefore,
would we be shifting the burden from our own courts to the federal courts?

C If they had any experience with bankruptcy, I do not think they would.
If they have gone through one of those, they would realize that everybody
gets it but the creditor.

€ But maybe there are other things; there are marshalling statutes in
the state courts, too--I do nct know whether they use them--and assignments
for the benefit of the creditors. I do not know how they work these things
cut.

R I am a member of the National Bankruptcy Conference; I am also s
member of the Supreme Court Advisory Committee on Bankruptey Rules. We
have discussed this many, many times in those groups. BPBut again we have
not come to any conclusion. There are so many variables and factors to
conslder. In New York and FPennsylvania, for instence, commercisl bank-
ruptcy in the corporate form can be handled by dissclution proceedings in
the state courts. The lawyers prefer this because the judge has no control
cver the fee. So what would be proper bankruptcy never reaches the federal
court; they go instead into the state courts and the only reason is that the
lawyers prefer this because they have s better chance to get adegquate fees
for their labors. BEven if you lock at the bankrupicy proceeding statistles,
which are, of course, availeble, this still does not help you toc much
because of other imponderabilia. You canncot really tell what happens in

these states unless you know the whole picture, I am afraid.
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Effect of Commercial Code

Professor Warren Mr. Chairman, let me make a statement and then ask

a question. This is certainly not my area of expertise. But it does seem
to me that, in consumer cases, 1f you are going to require a hearing before
attachment--given the exemption laws, given the prevalence of default
Jjudgments, and so forth in consumer cases--it is almost inconceivable to me
that anyone would be attaching in these cases.

The question I would like to ask is about the commercial area where
it would seem that, in certain instances, attachment might, as you suggest,
be very desirable. I jugt wonder what impset the Uniform Commercial Code
has had on the commereial area? With the exception of a bank account, or
something like that, the code glves the ecreditor the easiest possible way
of getting & security interest in everything. When the code was being
debated in California, this was pointed out in great detail, and the lawyers
who represented unsecured people argued against the ccde for years on that
bagils., When the code passed, we assumed that they became lawyers who
represented secured creditors, Dbecause I do not see how & commercial
creditor could aveid or could not secure himself if he wants to at the
inception of the transaction., It 1s so easy to do. I just wonder how big

a problem you really have in the commercial area?

¢ I wonder if anyone from the industry could indicate?

C Well, I think that the feed-back that we get from the industry,
state-wide, is that, notwithstanding the comparative ease of obtaining secured
positions, as Professor Warren indicated, the great bulk of commercial
transactions between manufscturers, wholesalers, distributers, through to
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the retailers, is still on an open book account basis--open extension of
credit. The mercantile business, the commercial business, just operates
top rapidly on a day-to-day basis to permit even the bother of a financing
statement and a security agreement and forwarding it to SBacramento. There
was a very recent case where a financing statement was filed, but there was
no security agreement underlying it. The guestion was whether or not this
could still give you an effective position, and the appellate court held
--no, you had to have the underlying security agreement containing a grant
of & security interest. I think that, in itself, is a cumbersome thing not
to lawyers, perhaps, but to the average day-to-day mercantile practice. B3g,
while I sgree with Professor Warren that it is really relatively easy to get

8 secured position, the feed-back we get is that it just does not happen.

C 1 think that the security transaction is more one step back. Where
the wholesaler is discounting his accounts, either through a factor or
financing agent, and they have your security transaction. But the deal
between the wholesaler and the jobber or the ultimete retailer is, to my

knowledge, rarely covered by a security contraction.

Professor Warren I see the distinction that you are drawing.
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C Out of a hundred commercial cases, in how many would there be an
attachment ¢

€ 1 do not know. I do not handle very meny commercial cases. But I
should point out that the genersl experience is--by resson of the difference
in fee that the attorney receivee for handling commercizal items as copposed
to handling retail items-~that, the quicker he can meke a collection, the
less expense he has, and the more fee he can make, comparatively speaking.
Rarely will a commereial item be hendled st a greeter fee than 20%, and
some of them drép down to 18% and 15%. But, with a retail item, the fee
can go up as high as 50%; the time element ie not so important. The account
has already been written off to profit and loss.

R Would the Commission want me to consider whether the prohibition
of resident attechment should be restricted only to consumers? Is that
one possibility which you want me to study further?

C I do not see how you can limit it by the nature of the debtor or
the nature of the transaction.

R I do not either.

C Mr. Chalrman, we can attempt to obtain some of the statistice that
the professor desiree on this. If we are able to obtain them through our
statewide assoclation, we could pass them on to him.

C We would appreciate that. In connection with other studies, where
statewide groups have hed information, they have passed it on to us, and
we have been able to get some feel for the problems that we have to deal
with.

R Can you break it down to commercial and retail and ao forth?
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C Is our work at a stage where we would be able to state some questions
to be circulated among the interested pecple?

€ I think that would be premature. If we send out a questionnaire
saying--"Should resident attachment be abolished?"--everybody will be up
in armg uncecessarily.

¢ I am not suggesting that we have reached that point--

C I do not think we have. I think in December, we might be able to
formulate some guestions and be able to block out how we are going to
proceed, I hope.

C We certainly will need to do that as soon as we can.

Have we exhausted the subject of whether or not we should have resident
attachment? Professor, what do you think is next for us to consider?

Code of Civil Procedure Section 538{4): Effect of bankruptcy proceedings
upon _availability of attechment

R Let us talk about e minor point first, to get you back in the mood.
Before the writ of attachment may be issued, Section 538(4) of the Code of
Civil Procedure requires:

(4) That the affiant hzs no informaticn or belief that the
defendant has been adjudicated a bankrupt, with reference to the
indebtedness for which the writ is sought, by any United States
district court, nor that the defendsnt is, at the time of the
request for the writ, under any wage earner's plan approved by
any United States court.

With due respect, this is a very unfortunate way of phrasing this.
Nobody is adjudged a bankrupt with respect to eny indebtedness. The issue
is really whether the debtor has obtained a discharge of the debt or whether
there is an ongoing bankruptcy proceeding, and the prosecution of the action
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is stayed by the bankruptey court. I think the statute should say that
because that is what is meant. I hope I em not wromg; I have pondered it,
but what the stetute says 1s incomprehensiblée to me. In my proposal, I
have suggested that the matter be rephrased as follows:

That the affiant has no information and belief that the clainm
for the enforcement of which the attachment is sought has been
discharged by a discharge granted to defendant under the National
Bankruptey Act or that the prosecution of the action has been
stayed in a proceeding under the National Bankruptcy Act.

This, I think, would cover the waterfront, including discharge, a wage

earner's plan, and a stay of proceedings.

C May I make a suggestion? I think the evil that is sought to be
corrected here is the attachment of property of scmecne who is in bank-
ruptcy--using that rather loose phrese. 1 would prefer to see, s0 far as
the debtor is concerned--"that the creditor bas no information or belief
that the obligation on which the attachment is sought is included in the
schedule in a bankruptey action.” Because the time that it takes between
the application and notice to creditors can be as long as five weeks under
the press of business, the creditor may still know that the man has been
adjudicated and not know that he has been discharged. In such situation,

he would still be able to attach under your language.

R I do not understand, because the discharge--

C I know, but the debtor does not get his discharge at the same time
as the adjudication.

R Yes, that is right.
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C He is adjudicated for all practical purposes when he files his
petition.

R Yes, and then all the prosecutions are, at the same time, stayed as
a matter of course under the bankruptey act.

C Yes, but you do not know that the debtor is going to get his
discharge--there could be objections--even though he has gone into a
bankruptey proceeding, whether it be Chapter 13, 11, or straight bank-
ruptcy. The creditor will not get any notice of the debtor's discharge
until It is actually granted. But if the ecreditor has notice of the
adjudication, should he still be permitted to attach?

R How could he, because the state proceeding is stayed?

C Every referee does not stay. There is no automatic stay in Cakland,
for example. There is in San Francisco. EBvery person who files a petition
of bankruptey in San Francisco receives an sutomatic stay as well as his
creditor's. But this is not true of the two referees now in Alameda County.

R Even under the new act?

C Yes, even under the new act. The new act only provides that the
discharge is automatic. The debtor does not have to file a petition for
discharge, as I understand it. But there is gtill a periocd of time iIn
between the adjudication and the discharge, which will not be covered by
the language that you have here. I think the evil would be just as bad if
the debtor has been adjudicated as if he had been discharged.

R I certainly 4id not want to make the provision worse. I wanted to
make it better. Maybe wé,should add something more. Certainly the provision
as it stande is much too narrew.
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C That is what I am saying. We are agreed. I am talking now of the
debtor's position, not the creditor's position. I do not want the creditor
to be allowed to attach a debtor's property because the creditor has no
knowledge of a discharge if he does have knowledge of an adjudication.

R 1 follow you absolutely. As you know, there was a report put out
by the advisory committee on the bankruptcy sct that said that there should
be an automatic stay of proceedings on all claims upon the filing of the
petition. I had that report in mind when I wrote this, and I may have been
premature. Perhaps something should be added to say that--

C If you have it in mind, that is all that I am concerned with. I do
not know that the new amendment to the bankruptcy act automatically stays
all proceedings.

R I thought that that was the case, but I will check it. But, at any
rate, you agree with me that Section 538(4) shows very bad draftsmanship
and should be changed. Perhaps my draftsmanship is still not satisfactory.
But the provision should make clear that, if the creditor knows of any
impediment to the prosecution of his claim because of other proceedings
under the National Bankruptey Act, then he should not sesk attachment.

Yes.

12

R Whichever way you have to phrase it.
C I am sure we all agree with that so that it is just a question of
the proper phrasing of 1t.

Nonresident aftachment and the effect of a stay or dismlssal on the basis
of forum non conveniens

R The next issue is the matter of forum non conveniens. Formerly,

nonresident attachment was typically used to secure jurisdictlon over the
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defendant. The plaintiff could attach the nonresident's property and
prosecute the action up to the amocunt of the property attached. The
nonresident would have to decide whether it was worth his while to defend
or not, but he only had to defend up to the amount of his attached property.
Now the situation has materially changed. Under the new "long-arm" statute
--Code of Civil Procedure Section 410.10--the nonresident will now often
be subject to the personal juriediction of the state. A nonresident,
subject to personal Jurisdictlon, has to come in and defend the whole suit,
not only in the amount of the attachment but all the excess and so forth.
I do not think you can limit the jurisdiction. The courts in New York
have held on a similar statute that, if there is in perscnem Jjurisdiction,
you cannot restrict jurisdictlon to only the assets. The defendant is
completely before the court upon the service of the summons and subject to
a default judgment for the whole thing. What happens if the defendant
comes before the court and moves for s stay or dismisssl on the grounds
of forum non conveniens? The new "long-arm" statute, Section 410.30,
provides:

When & court, upon motion of a party or its own motion finds

that in the interest of substantisl justice an acticn should be

heard in a forum outside this state, the court shall stay or dis-

miss the acticn in whole or in part on eny condition that may be

Just.

Under my scheme, of course, fraudulent debtor attachment is the only
possible form of attachment where you have in personam jurisdiction. What
will be come of that attachment? Suppose there is a dismissal? An attach-
ment requires that an action be pending in the court from which the
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attachment issued. Therefore, I have tried to work out a solution to that
problem., Of course, the best thing would be to say that, in that situstion,
the court cannot dismiss but can only stay until the plaintiff gets a
Judgment somewhere else. Then, once the plaintiff gets the judgment, he
can return tc satisfy the judgment here. That would be the proper proce-
dure. You could say that this is already implied in Section 410.30 and
that nothing need be added. But, I think, considering everything, that
it is too much to assume that all judges will act that way. Therefore, I
thought that I should prescribe in the statute what the court should do
where it wants €0 grant & motich to dismiss for forum non conveniens.

The proposed provision referred to states:

537(3). If an action against a nonresident subject to the
Jurisdiction of the State, is stayed or dismissed by the Court
pursuant to Section 1%10.30 of this Code the court may order that
a writ of attachment be issued by the clerk or issue such writ
if there is no clerk without existence of the groumds specified
in subsection 2b [grounds for fraudulent debtor attachment] of
this section.
€ A state court cannot grant a transfer out of state.

R No, of course not. The court can either dismiss or stay the action
for one or two years until the plaintiff has prosecuted the action else-
where. Then on the basis of the judgment in the other court, which, of
course, is entitled to full faith and credit, our court can enter judg-
ment .

C I have a practical problem as well as, perhaps, a technical problem
with the proposal. As presently phrased, it seems to me that proposed

subsection (3) would apply only where the defendant comes in and makes &
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motion to have the proceeding stayed under the doctrine of forum non
conveniens. If that is right, then the defendant is going to know in advance,
before he makes the motion to stay or dismiss, that he may be subject to an
attachment. What is to stop him from moving his property out of the Jjuris-
diction before he makes a motion? It seems to me that all we are really
talking about here is real property or perscnal property that might, for
some reason, be incapable of movement. Maybe a debt or something of that
nature where the defendant's debtor is still here in thig state. In short,
isn't the attachment subject to anticipation by the debtor himself?

C Of course, if the debtor is threatening to move his property, or
if the creditor thinks the debtor might do that, the creditor can seek m
fraudulent debtor attachment.

C There is nothing fraudulent; I have not made my motion yet.

C That does not matter, if it is probable, if it locks like you are
going to do that.

C How would the creditor know that the debtor was going to move his
property out?

R I think you cannct, generally speaking, prevent the debtor from
moving his property if he has legitimate reasons. I have some doubts, with
all those travel cases, whether the Supreme Court will condone attachment
where there is a mere removal of property without any indicia of frustra-
tion of the creditor's claim. This is a constitutional question. A4 citizen

is entitled to move from one state to the other with his assets unless he

wants to do thie for fraudulent purposes. Why should you pin the assets
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down, unless there are additional reasons? Thils again is a constitutional
gquestion, and I think the courts have become very sensitive to that.

C Professcr, in your hypothetical, were you not talking about an
existing attachment? You wondered what happens to it in case the defendant
gets the action dismissed. Section 537(3) would not cover any existing
attachment where the action is dismissed. This only talks about new attach-
ments. What happens to an existing one?

R I am primarily concermed with the case where there is Jjurisdiction,
but the court wants to transfer the case. Transfer under Section 410.30
would be an additional ground for an attachment, and the judge may so
order.

C But I thought that the problem that you were worried about was that,
if there is a dismissal under Section 410.30, there is no action to support
the attachment that was valid at the time it was made.

R There are really two situations, and perhaps I was not very clear.
One case is where you have an existing attachment--which must be &
fraudulent debtor's attachment because there is "long-arm” jurisdiction,
and nonresident attachment is, therefore, not applicable, i.e., there was
fraudulent debtor's attachment sgainst a nonresident subject to the persocnal
Jurisdiction of this state. Now, in that case, I thought that it was
already implicit in Section 410.30 that the court would say that it would
stay the action to save the attachment. But I wondered whether I should
spell that out in so many words.

The second situation concerns Section 537(3) and what happens if there
is no attachment.
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C But in the latter situation, you seem to have the judge dismissing
the action and, at the same time, issuing a writ of attachment on a
nonexistent action.

R No, what I intend in effect is a conversion from an in personam
to a quasi in rem proceeding. You still have the action and the attach-
ment.. Perhaps the section could be drafted a little better. I wanted to
get the policy--

€ I would be inclined to put the first one in there, too, so you do
not argue about it. That is, if there is already an attachment, the
action should not be dismissed but should be stayed pending a final deter-
mination by the other court.

R If the defendant makes himself a nonresident, so to speak, by saying
you have to try the case somewhere else, then he should be treated as if he
were a nonresident not subject to in personam jurisdiction. If there is
no attachment already, then the court can issue a writ of attachment. If
the original attachment has already issued, the writ of attachment should
stay and not be released.

C Isn't there a constitutional problem? In the situvation you pose,
the "long-arm" statute makes unnecessary the quasi in rem proceeding.

If you do not need attachment and gquasi in rem jurisdiction in order to
prosecute an action against a nonresident, how can you Justify permitting
an attachment agsainst the nonresident when you do not permit it ageinst
the resident?

R Because there is a difference between residents and nonresidents.

The judge would, of course, make the order only after a hearing in
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connection with whether the sult is to be dismissed or stayed because of
forum non conveniens.

€ DBut it occurs to me that you are making & distinction between a
resident and a nounresident. What right has the State of California to
treat differently & former resident of California who has gone to Neveda
in the situation where there is no fraud and there the state does not need
the attachment to get jurisdiction because the "long-arm” statute provides
Jurisdiction?

C In cther words, if the plaintiff is already entitled to attachment
under the facts of the case, he should keep the attachment even though the
action is going to be stayed. DBut why should this--a motion for stay or
dismissal--be a further ground for attachment?

€ If we retain resident attachment, then there would be no discrimina.
tion; I presume that we would treat nonresidents the same as residents.
But once we depart from the necessity of nonresident attachment in order
to get jurisdiction for the state action, don't we run into a constitu-
tional problem?

R T did not think so. I thought that, where you have a nonresident
who is subject to the "long-arm" statute, once you have granted the motion
for forum non conveniens, you effectively meke him a nonresident for whom
there is no jurisdiction. So I treat the nonresident who is not subject
to the "long-arm” statute and the nonresident who invokes forum non
conveniens relief under the "long-arm" statute alike.

C In other words, your theory would be that, by seeking a dismigsal
or stay on the ground of forum non conveniens, the defendant has, in effect,
consented to this discrimination.
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13

That is right.

C Yes, but what is the purpcse of having this? We do not need attach-
ment for juriediction., We do not need it because the defendant is a
fraudulent debtor.

R Because, even if you get the judgment in the other state, and the
Californie action has been dismissed, you have to regain jurisdiction here.
And you will have to attach the assets again so that you can regain juris-
diction. T thought, in order to save this extra procedure, that it would
be good to pin the assets and jurisdiction down at that point.

C If you have jurisdiction under the "long-arm" statute, why do you
say you lose jurisdiction if there is a stay or dismissal?

R Because, if the court dismisses on the ground of forum non conveniens,
that means that Jurisdietion is lost. You could not start again.

The statute says:

410.30. When a court upon motion of a party . . . finds that
in the interest of substantial justice an action should be heard

in a forum cutside this state, the court shall stay or dismiss the
action .

i<y

That is complete dismissal, not a conditional dismissal?

R Yes. My proposal is that we have a special provision in the attach-
ment statute so that an attachment may be levied, and when the judgment is
obtained, although the action was dismissed, you can then collect the
Judgment of the sister state out of these assets.

C Well, yes, I can see a great advantage to the plaintiff in this
situvation. You would preserve the attachment which the plaintiff was able

to obtain because of the defendant's claim that he was a nonresident.
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R I have no very strong feelings in this. I was just seeking guidance
from the Commission.

C I think you are just using & theoretical basis for attachment so
a plaintiff can later collect his judgment in California. He may not nesed
to have these assets tied up. Maybe it is IBM or some big company that is
as gocd as gold, and the plaintiff does not need attachment for security.
It is not fraudulent sttachment because that is treated separately. Why
should you tie up these assets?

C Of course, the judge has discretion not to issue the writ of attach-
ment. But suppose this is the only real asset the defendant has. The
defendant comes in and moves for forum non conveniens and the action is
dismissed and they go back to Illinois to try the case. The plaintiff
wing, but he has to come back to California and file ancther suit. By
this time, the assets are gone--obviously. And that is not because the
defendant is doing anything fraudulent in the normal sense.

R I thought that, if the plaintiff had no prior attachment but the
defendant invoked the "long-arm" statute, that would be a valld reason
to treat the defendant like a nonresident where you do not need any other
grounds for an attachment. 1In other words, I want to make this case
sutomatically like my proposed Section 537(2)(a).

C We could change Section 410.30 to accomplish the same thing by
providing that the court may only grant a2 dismissal on the condition that
the pleintiff is adequately protected is some way.

R Well, this is in effect what I tried. I did not want to touch the

n

"long-arm” statute which was prepared by the Judicial Council.
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C When we were talking about quasi in rem Jurisdiction, the reason
we allowed attachment there was that we could not break away from the
concept that you have to have the property before you can bring the action.
Otherwise, there is no real Justification. Now we are taking this situation
and saying--"Well, because we allowed attachment there {where we had to
have it in order to have jurisdiction to bring the action), we will allow
it here." But now we do not need to have attachment to bring the action
in this state. There is no fraud, and I do not see vwhy--

C The point is that this procedure would preserve an asset. If the
procedure was mandatory and asutomatic, that would be one thing, but it is
discretionary. The availability of this remedy actually gives the party
that iz moving for forum non conveniens an additionsl argument why the
case should be moved to another forum.

R There shouwld, of course, be a notice and hearing on these issues.
Maybe I should spell this out.

C VWhy not hear both issues at the same time? Determine whether
there should be an attachment at the time of the hearing on the motion
for forum non conveniens.

€ 1Is the reason we glve a remedy to this creditor--who started a
suit in California instead of the state where we now determine it should
have been started--because we are not allowing him to continue his suit?
In other words, we deprive a creditor of some benefit when we say--"You
cannot continue with your suit, go start somewhere else." Are we going to
give him back a benefit over other creditors by letting him tie up this
property here? 1Is thaet why vwe are doing this?
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C Let us assume that there is a debtor in Nevada whose only asset is
in California. We get jurisdiction over the debtor through the "long-arm"
statute. We have no attachment. Now, the defendant in Nevada comes into

California and says--~"I want this action transferred to Nevada," where-
he has no assets whatever. The court here, if it decides that he has no
assets other than in California, would then be permitted to issue an
attachment. Assume the attachment Is issued, the property is attached.
If the plaintiff now goes to Nevada and tries the case and wins, how does
be execute on the property that is under sttachment?

C He has to come back and establish the judgment in the original
California action. He dces not have to bring ancther suit in California.
If you have a judgment in NWevads, it has got to be given full faith and
eredit by the Califeornia courts in the other action. Of course, this
presents an argument that can be made on the motion for dismissal for
forum non conveniens. That is, it is improper to dismiss becauvse that
vould compel the plaintiff to file a new suit in Californias to establish
the out-of-state judgment.

C This is analogous to a suit on & contract. One party says that
the dispute is subject to arbitration. There is & stay of the action, the
parties arbitrate, and then bring the arbitration sward back in the action
and enforce it.

R The action is dismissed, not on the merits, but on procedural
grounds. The plaintiff could start a guasi in rem action the next day and
attach those assets again without any ground for attachment except that

the defendant is a nonresident. The defendant is now no longer subject to
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the Jurisdiction of the state because the court has dismissed the action.
Instead of going through this procedure, I suggest we do it in the original
action.

C Well, I can understand that. The problem is the plaintiff has
started the suit in California, and the court tells him to go to Nevada.

He goes there, he gets his judgment, then he must come back and sue again
in California to make his judgment effective in Californis before he can
collect. Maybe there is justification in that kind of a situation when it
is the defendant that is forcing the plaintiff to do this.

C You may also aid the defendant in his efforts to get the case
moved to Nevada because he can say--'Well, you can protect the assets by
an attachment or something short of an attachment."

R Also, obviously, the court should not meke an attachment order
where the action is really not meritoricus. But here, there is a notice
and hearing, and the court should hear the whole thing.

C You need a noticed motion. I think it would be good to spell that
out.

€ You could do it at the time of the motion under Section k10.30.

C That is right as long as there was a noticed motion that the
plaintiff was going to ask for the attachment. If the defendant brings
the motion to either dismiss or stay the action, the plaintiff has to file
some kind of countermotion for an attachment.

R Couldn't that motion be done right in open court?

C HNo, I think you have to give the defendant an opportunity to prepare

for the hearing.
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€ But suppose the judge is doubtful about what he is going to do
after he hears everything. He says--"Well, I will transfer the case on the
condition that there be an attachment.” There is no noticed motion or
anything.

C As a practical matter, that is just what is going to happen. The
judge will say--~"Iam not going to move this unless there is some way to
protect the plaintiff'-.and there will be & stipulation that there be an
attachment or something less. If it is a bank account, there will be the
right to make reasconable withdrawals, and so on.

C 1If it is a discretionary act and not mandatory, it would seem to
me that the other side would have the right to prior notice--

C Of course they would, but they may well want to waive that~-

€ The statute gives the defendant notice because it tells him what
the court can do. All he has to do is read the statute. Why do you have
to clutter up the court's records with an additional notice where the
plaintiff says--"I am going to attach your property if the judge orders
the action transferred.”

C Would you assume that Section 537(3) allows the judge to issue an
attachment on his own motion?

€ T think the basic statute that says the judge can dismiss the
action would allow him to dismiss‘only on certain conditions.

C As a practical matter, it would be worked out as follows. The
objection would be made that the court should not move the action because
the only agset the plaintiff can reach is in California. The judge would
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then say--"I will not transfer the action unless the defendant agrees to
waive any requirement of notice, if there were any, and the property will
be subject to attachment or whatever measns is appropriate.”

C I think we are generally in agreement that there should be some
protection for the pleintiff in this situation. Certainly this is a
necessary procedure if we were to keep resident attachment, and, argushly,
it is necessary even if we do not.

C Would this be a new action? Would you give it a new number or
something if you dismiss the old actiont? Now you have a writ so it
becomes an original acticn.

C I would not worry about the details. We could simply provide that,
where the plaintiff is entitled to an attachment, the court should only
stay the action.

C The arbitration statute would give you a pretty good idea how to

do that, I think.

The attachment of bank accounts into which wages have been paid

R The last issue is the matter of the bank account intc which wages
have been paid. I raised the issue in my report, but I did not do anything
with it in the statute. I have proposed ne solution.

C What section of the new law provides that attachment of wages is
not longer permitted?

R That is Code of Civil Procedure Section 690.6{a):

(a} All the earnings of the debtor due or owing for his personsl

services shall be exempt from levy of attachment without filing a

claim for exemption as provided in Section 690.50.

-1%0-



Minutes
October 22 and 23, 1970

C Professor, what is the distinction between {a) and {b)?

R Section 690.6(b) is after judgment. Execution.

C Section 650.6 is oriented toward money that haes not been paid?

R That is right.

C Whbat if the money has been paid?

R This statute seys nothing at all about that. I have not proposed

anything, but 1 would like to have some guidance on this guestion, and I
would like to make a presentation on it.

C I would think that, whether wages were paid or unpaid, they should
be treated the same.

R Well, wait a minute. Let me give you the ﬁroblem. Wages which
are owing will probably, generslly speaking, be only the wages of one
pay period. But if you have a bank account, it may contain weges of two
pay periods, or more. Secondly, there may be cother money--from sources

other than wages--in the account. How does the creditor know that?
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R I have some grave doubts whether subdivisions (b) and {¢) of Sec-
tion 690.6 are in conformity with the federal lav. Subdivision (a) does
not provide specifically for bank accounts, but, on the other hand, you
cannot say whether this attachment exemption should apply to bank accounts
because you do not know what is in the bank account.

C The way it is done now, the sheriff levies the attachment on the
bank account, and the debtor must then come in and claim his exemption
on & showing to the judge. Is that not correct?

R That is right, but the question is whether the debtor should not
have & greater, or more liberal, exempticn before judgment than he hss
after judgment. I think you should say the wages ere exempt even 1f they
are paid over into a bank account and, therefore, the creditor cannot

attach them at all.

j&x

No matter how much he accumuistes in that account?

|

That is right.

For how long a period of time?

Te'

=

Also, 1 am not satisfied--although this is another pollcy question--
that, before judgment, the same exemptions ocught to apply as after judgment.
My proposal--although I did not put it down--is that, if the creditor wants
to reach a bank account, the debtor, at the time of the noticed hearing on
the issue whether an attachment should issue, may show that he has wages

in the account, and he may ask for an exemption egqual to two pey periods

or whatever standard is set. The Judge then would write the restriction
into the attachment order. I do not think that this provision shouid be
included in Sections 537 and 538.but should go into another statute. But
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I do think something should be done with a bank account into which wages
have been paid. Agasin, my proposal is that, in the fraudulent debtor
cases where under my statute you have a prior notice and hearing, the
debtor should be able to show thet so much of his bank account consists of
wages, and these wages should be subject to a more generous exemption
before judgment than after judgment.

C Well, generous or not, if it is a mixed account, how are you going
to do it? Are you going to adopt a rule to be applied like the lasi-in
first-cut rule or the first~in last-out rule?

R Or give an automatic exemption equal to the amount of two pay
periods or one pay pericd.

C What if the debtor cannot afford to come to court, or does not
core for whatever reason he may have; how is the plaintiff or the judge
going to know what the debtor’'s pay was for the last two pay periods?

R If the debtor does not come, then he is reduced to his minimum
exemption claim. If he does come, he may receive more; if he does not
come, he is at least entitled to the minimum exemption.

C You should give some protection to the poor guy who cannot afford
a lawyer.

R How does that person mske a claim for exemption now?

£ Doesn't the federal exemption now provide & standard equel to
three-quarters of the current federal minimum wage rate?

R That 1s right, or the state law, if it is greater.

C Why shouldn't you apply the same rule to the bank account? In
other words, the debtor would have to make a showing that his wages are
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paid directly into the account; then he would have an exemption but only
as to an amount equal to one month's wages. The only reason for this
protection is that you do not want to dry up the debtor's continuing source
of income. You are not trying to protect his life savings if he has gotten
himself into bad financial condition unless he meets some other special
exceptions.

R That is right., However, because this is before judgment, I thought
I would give the debtor two pay pericda. That is & matter of policy, but I
would tend to be a8 little bit more liberal and treat the federal law as a
minimum. I do not think that two periods would 5e excessively liberal.

I would sgy the debtor must claim the more liberal exemption in the hearing
or he would be limited tc whatever the federal exemption is.

C Yes, but if we are talking about & bank account, and a poor debtor
who cannot afford to come to court for a day, then you do not know what his
pay period is,

R But under the federal law, he is entitled to a minimum exemption at
least.

C Where there is a garnishment, the employer can figure out what is
exempted if the statute says three-quarters, or one-half, or whatever, of
a pay period.

C That is fine. But where we have a bank account--and the statute
says that bank accounts mey be garnished--and a working man who is not so
poor that OEQ or the poverty people will take care of him, who has got to

make a living for his family, who dees not understand all about his rights,
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vho does not want to hire g lawyer and pay out two-weeks sglary to save
two-weeks salary, to me this proposal is no protection st all. I think
there should be some kind of exemption in a blanket amount.

C We could say so much money.

R 1 am equally willing to take a flat amount, perhaps equal to twice
what the federal minimum is.

C Why couldn't you say a thousand dollars is exempt?

C We have an exemption like that for savings deposited in a savings
and lean association. What about the banks; den't they come in under
Section 690.77

R Not yet.

€ It just seems to me that gearing it to weges creates problems and
arguments about what the wages are and so on. What is wrong with just a
flat amount?

C That is just what I am suggesting.

€ I think the debtor should be able to come in and show that his
wages for one or two pay periods exceed the minimum flat smount.

C The statute would say whichever is the greater.

C Weren't we talking about where the employer pays directly into a
bank account rather than--

C Ro, you could deposit your own check--

C Aren't we talking cnly about a fraudulent debtor--

C Again, I think that term is misleading. If you abolish resident
attachment, you will, at the same time, have to enlarge so-called fraudulent

attachments to include what is not fraud. The grounds will include what is
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not really something bad. The debtor simply does not want to pay his
creditor because he does not think he justly owes him anything. The
debtor has got to support his family while he protects his right.

C Let us call it protective attachment.

C 1 think we get hung up on that word "fraudulent" attachment because
it is not really fraudulent. It is scmething that you have probably
advised your client to do in the past, and I am sure you never thought you
were advising him to commit fraud. As I mentioned earlier, I once had a
case where a client who was in business had two bank accounts; one account
was attached. He would have had to tie up an amount equal to the amcunt
in that account to get the money released. I told him to take ihe other
account and move it. I obwviously did not think that I was committing
fraud, and I was not condoning frauvd. 1If, under the proposed statute, the
plaintiff could show that the debtor was going to do what I just described,
then the plaintiff should be able to get the attachment. Therefore, this
is the kind of thing that is going to happen all the time if we go this

route--if the courts make it go this route--which I think they will.

Professor Warren 1 just wanted to make one point. It was suggested

--vhy, instead of tying to wages, do we not tie it to a flat amount? I
think what the federal statute does, in effect, is to provide a flat amount
with an inflation scale built in; that is why they tied it in to the minjimum
wage. What they now have as a figure is 30 times $1.60. If you wanted a
higher minimum, you could simply increase the multiple to 60, 90, or what-
ever. You would then have this built-in inflation feature. If you have a

flat dollar smount, the standard is going to be obsolete four years from now.
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C That seems to be more desirable. Using a pay period can be unfair
because scme pecple will be paid by the week, some two weeks, some monthly.

I would compute it on a monthly basis.

[

That i1s what it should be.

Lo

C Would you provide that bank accounts per se are exempt from attach-
ment? What about the bank account of a commercial business?

R I would limit the exemption to the bank accountof a debtor who has
income from his perscnal services.

€ 1Is that too narrow a definition though? What about the partner-
ship? What sbout widows, orphans, and elderly people, who are living off
interest and so on? They have as much right to--

C They are not exempt now.

C Some of them are. If you lock, for example, at Sections 690.9 and
690.22, this very problem is dealt with. Section 690.22 provides you cannot
gttach or execute against certain annuities, pensions, or retirement
allowances "whether the same shall be in the actual possession of such .
[person], or deposited by him." In short, one class of people--those living
on this type of income--are completely protected.

C This is the same type of problem where a debtor takes his paycheck
and puts it in the bank.

C I do not see any reason why you could not have this figure apply
to all accounts unless there ig a strong showing to the contraery; that is,
that the source of the funds was not one of these exempted sources. The
creditor could probably méke this showing in the ncormal case of a commercial
account. But he could not do it in a normsl wage earner's case.
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C How much money are we talking about? $48.00 a week times %, say
$2007 Or $400, if we use two monthly pey periods? When you provide
adequate minimum exemptions, you minimize the need for a hearing, don't
you?

C Are you going to go ahead and try to draft something on this,
Professor Riesenfeld?

R Well, first I would like to have a little guidance. Before attach-
ment, shouldrthere be a more liberal exemption than after attachment? Who
has the burden of proof? Should an exemption be claimed or should there be
an automatic exémption in a certain amount unless the creditor makes a
showing that these assets are not exempt? If you want s showing mede, to
whom does the creditor make that showing?

€ As I understand the proposed scheme, there will be a court order
before you have any attachment. Where a bank account is being attached,
couldn’'t the order show that a certain amount is exempt? The amount
sutomatically exempted, figured on the basis we were considering, unless
there is a showing to the contrary. Wouldn't that work?

R No, I have some trouble with that. What if the account is in more
than one name?

C I would then say that you put the burden on the plaintiff to get a
special order. Otherwise, any bank account will be exempt in this amount
of $400, or whatever the minimum is.

R I still have scme hesitation. How, for example, would this provision

dovetail with the $2,500, overall exemption provided in Section 690.47
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C I have g different problem. It seems to me that, whether you call
it fraudulent debtor or protective attachment, the creditor still has to
show there are circumstances here where he needs the court's protection;
there is some reascn to believe that the creditor is not going to bhe paid
what is rightfully due him. Therefore, perhaps the burden ﬁught to be
where it is now in the exemption statute; that is, on the debtor to show
that the thing bveing attached is protected or exempted by law.

C But you do not understand that it will cost the debtor a couple of
hundred dollars to get =z lawyer educated enough to come in there and protect
him.

€ I think we should have an overall, blanket exemption comparable to
vhat is now applied to savings and loen asscociations. This figure, which
is now $1,000 under Section 690.7, would be enough to cover the normal,
average wage earner whom you want to protect.

€ You think we should extend Section 690.7 to cover checking accounts
and so on?

€ Well, that is the easiest approach.

C That would be the easiest way. And what is the difference? You
put your money in the savings and loan, and creditors camnot reach it.

If you put it in your checking account, they can. What is the logic to
that? If you have your check deposited directly, creditors can reach it.
If your wages are paid directly to you, the creditor cannot reach them?
What sense does it all make?

C I think the theory behind the savings and losn exception is thet it
is like an annuity and the creditor should not be able to get at your nest-egg.
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C Your checking account, though, is more like your salary; you are
trying to live out of that. If anything is protected, that should be.

C To a certain extent, at least.

C VWhat is so sacred about a savings and loan account? The only thing
it does is give s bankrupt an exemption of a thousand dollars before he goes
into bankruptcy.

C Why can't the debtor have his nest-egg account in a bank?

C Why can he put it anyplace? Why shouldn't the creditors get 1t?

I would be more willing to let his creditors get that than his checking
account.

C What abdut the situation where you have a joint bank account and
both the husband and wife are working? Do you double the exemption?

C Yes, I would follow the same exemption set forth in Section £90.7(b).
"Such exemption . . . shall be a maximum of one thousand dollars ($1,000)
per person, whether the character of the property be separate or community."

C I sgree. Why don't we make Section 690.7 apply to checking
accounta? We would get rid of all kinds of problems, and it is perfectly
logical to do so. You would then protect the person that puts his salary
into a checking account to pay his bills rather than keeping money in cash.

£ How do you handle the problem of multiple accounts? You are going
to have pecple with several accounts in several imnstitutions each with a
maximum of & thousand dollars.

C Yes, but you would not overlsp this. You would only permit one
deduction whether it be a checking account or savings account. Under
Section 690.7, the debtor cannot go around and set up 50 savings accounts

in 50 different savings and loan associstions. This would be the same deal.
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The only difference would be that a checking account would be included in
this exempted category. The debtor would be able to protect up to $1,000.
If I have got $500 in my checking account and $500 in my savings account,
I can accumulate that. Actually, I would be more willing to get rid of
the protection for savings accounts and put in an exemption for checking
accounts. A debtor can more easily afford to lose his nest-egg than he
can the money he is living on which is probably in his checking account.
But, don't you think that the logical thing would be to make Section 690.7

include checking accounts?

C No, I would prefer to have a flexible figure. I think you do not
want to have to amend the statute every two years for inflationm.

C Shouldn't we then change Section 690.7 to refer to whatever flexible
figure we are going to use but have the section apply to every type of
account?

C Why not have the banks provide a separate category of account
where people deposit their pay checks exclusively and have the asccount so
designated by the banks? I think that a man who wants to preserve his
checking account for his earnings should not commingle other funds in thet
account .

€ Well, yes, but, as a practical matter, what if the person gets a
$4.00 dividend from some stock, or a refund on a bill paid, or some cther
miscellaneous amount? What does he have to do with it? Cash it?

Don't you think that Section 690.7 should be examined and same figure
put in there--maybe not as high as a thousand dollars--and that exemption
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should apply to all accounts, checking accounts as well as savings accounts,
and all banks, savings and loan asscciations, credit unions, and similar
institutions? In short, the debtor would only get one total exemption

for everything. To me, that makes sense.

C Corporate accounts as well as personal accounts?

C Well, Section 690.7 would include corporate accounts now. Corpora-
tions can deposit in savings and loan associations now and get a one
thousand dollar exemption. To the extent you can eliminate issues that
you argue about, you accomplish scmething.

C 1Is the new savings and loan bill-paying service which is comparable
to a check included in this kind of scheme?

C Section 690.7 says: "Savings deposits in, shares or other accounts
in, or shares of stock of, any state or federal savings and loan associa-
tion; ‘'savings deposits' shall include ‘'investment certificates' and
'withdrawable shares' . . . ."

C I do not know how the new scheme works. I do not know whether it
is set up as & separate account in the savings and loan asscciation or
whether the bill is actuslly paid out of the savings account itself,

C Savings and loans are not permitted to have commercial accounts,
are they?

C Well, there is a regulation out of the federal home loan bank board
that, as of September 1%, 1970, allows these associations to arrange a
bill-paying service which would seem guite similar to a checking service.

€ Would they issue third-party checks? For example, if you had to

pay an insurance premium, would they send the check for you?
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C I do not think any of the associaticns are doing this yet because
no one has figured a way to make money out of it. The association can
deduct the money from the depositor's account, but it then has fto be
deposited inte the assoclation aecount and the association then has to
write the third-party check on a commercial bank account.

C T think, Professor Riesenfeld, that you should lock at Section 690.7
and try teo draft s provision that provides one exemption for these various
types of savings and checking accounts. The exemption might be a flat
thousand dollars or not. Perhaps the exemption should be limited so that,
if the creditor could show that the account did not consist of wages or
retirement funds but was & commercial account, the exemption would not
apply .

R Shall we do this now or when we come to the third part of our
study dealing with exemptions?

C I think this problem ties in with the wage problem.

R Maybe I should meke a tentative proposal now and, when we come to
the third package, T may lock at it again.

C This proposed solution may not work because, if there is a resl
constitutional objection to the attachment of wages, we may need to
identify this exemption with wages.

R That is correct. Also, you have to get a certificate from the
Secretary of lLabor in crder to apply your own garnishment statute. I do
not think thet the present statute will qualify for what the Labor Depsrt-

ment, in my mind, will demand. The federal requirement says wages '"paid or

-153-



Minutes
October 22 and 23, 1970
unpaid"; the California statute now says "due or owing." There is,
therefore, already a discrepancy and, thus, I think this statute will not
comply with the "truth-in-lending” act.
C I suppose, then, we would like your recommendation as what would
st least comply with the federal act, and then we can go from there.

Professor Warren I think we will see an additional dimension to this

problem when we examine it next month.

C Professor Riesenfeld, is your thought that an amended Section 690.7
is not the solution to this? that such an amendment would be too subtle
to be considered an exemption for paid wages up to a thousand?

R 7Yes, that is right. But Professor Warren has more experience with
those federal officials who administer this.

Professor Warren When T last talked to them, the federal officials

were not sure what the federal law meant, but their atiitude is that they
will ordinarily contend that these restrictions should be as broadly
construed as possible.

C Professor Riesenfeld, what more do you have for us?

"Property"” means only property that can be reached by attachment

R The introductory clause to my proposed Section 537 states:
The plaintiff, at the time of issuing the summons or any
time afterward before Judgment, mey have the property of the
defendant,, other than earnings for personal services due and
owing, attached as security.
The words "property of the defendant’ may require some further qualifica-
tion beyond the qualification that the property be other than earnings.

This phrase shcould not, therefore, be consldered as final.
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For example, at the moment there is a very curious and troublesume

relationship between Sections 688.1 and 688. Section 688.1 gives a
judgment creditor and only a judgment creditor--not a creditor seeking an
attachment--the right to intervene in a2 pending proceeding and get a lien
on the possible recovery. The first issue is whether we should exclude
the sttachment creditor. T think the Commission should examine whether
this remedy should be available only to the judgment creditor. This is
not a levy. This 1s an application for a lien and is really a special
kind of supplementary proceeding. It is not an execution process at all.
When Section 688.1 was enacted, the following phrase was added to Sec-
tion 688: "Provided, that no cause of action nor judgment as such .
shall be subject to levy or sale on execution." Arguably, these words would

permit & levy on attachment. Merecver, I do not know whether the phrase

r ]

means "levy or sale on execution," or only “sale on execution," or only
"levy on execution." The phrase is totally ambiguous to me,

These sections indicate, however, that the word "property" is qualified
in certain ways by other sections. That is, certain things cannct be
reached by attachment. This is not because they are technically exempt
but because the attachment process does not apply to them. Section 688.1
is one of these sections. It does not specificaslly say that a cause of
action is exempt. But the section only applies to judgment creditors and
only provides a procedure for such perscns. I do not khow what Section 688
means; it may apply to attachment or not. I do not think it means at all
what it says. It was supposed to resirain a sale of a pending cause of

action because, upon a forced sale, the cause will go for a song. Why you
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cannot attach, I do not know. Certainily a judgment debtor's judegment
debtor should be subject to an attachment by notice to him. In short, we
will have to lock at these sections. At the moment, I only want to say
that "property” does not mean "all property" but only property (a)
which can be reached by agttachment as provided in other sections and
(b) which is not made exempt from attachment or casnnot be reached by
attachment because of other gquirks in the ststute at which we msy have to
lock. So it should be understood that what I had in mind when I said
"property” was that this word is subject to the other provisions of this
chapter on provisional remedies. I think that, when we come to Sections 688
and 688.1 and similar sections, we should see vhat should be done with them,
and we should clearly refer to those sections in the introductory secticom.
We should not let them be discovered by the judges only after a painful
process. Those are about all of the problems which I wanted to preéent

today.

C Thenk you very much.

C Professor Riesenfeld, am I correct that you are going to review
your recommendations and youwr report and then give the Commission a revised
version? Thenthe Commission will send the revised study out, saying--"This
is the tentative report of our consultants, and the Commission solicits
your comments on these recommendations, and your comments will be taken
into aceount when the Commission discusses at the December meeting what
action it will take upon these recommendations.”

R T will need a week or so to determine if it is essential that the

report be revised before it is sent out.
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Drug investigations

C Before we leave this, I have one or two further guestions in areas
that we have not talked about at all. First, proposed Section 537(2}{s)
through (e} lists five grounds for the issuance of an attachment. Now,
in proposed Section 538, subdivision (4) provides for a prior notice and
hearing where the grounds are (b) and {e); subdivision (5) provides for
a subsequent hearing where the grounds are {a) and {(c). But subdivision (&)
is not mentioned at all.

R The situation where there is no hearing inveolves drug investigations.
The Heelth and Welfere Code provides that, where a narcotic peddler is
caught with funds paid over to him in the course of investigation, this
money can be recovered by the state. I do not know why this attachment
provigsion is in the Code of Civil Frocedure; it sheould all be placed in

the Health and Welfare Code.

Secured or unsecured position of creditor

C The other subject that we have not talked about concerns the
secured or unsecured position of the creditor. Now, the present law
provides, at least with respect to contract actions, that, if there is any
security interest unless it has become valueless through no fault of the
plaintiff, there can be no resident debtor's attazchment. My question
is--since we tentatively have heen talking about maintzining attachment
in the fraudulent situation--1if the plaintiff could convince the court
at the hearing that whatever security he has is totally inadequate, should

he be deprived of all right to attachment?
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R The issue of security is gone from my statute. It is not in there

because it was only applicable to resident mttachment. Since I eliminated
resident attachment, I left that out alsc. But you raise the point--and
meybe this is the opposite of what you intended--that, perhaps, my proposed
stﬁtute is overly generous. Perhaps the court should consider whether the
security interest adequately protects the creditor and whether the attach-
ment should cover only the amount by which the debt claimed exceeds the
value of the security interest plus any amount claimed by crces-ccmplaint

or counterclaim.

Support and maintenance

C The other area we have not talked about is atiachment for support
and maintenance. Here, it seems to me the plaintiff-creditor has got a
judgment, and what she is trying to do is collect on the judgment. It is
really an execution problem and not an attachment problem.

R Well, the thing is you may have to have a court order before you--

C I think we ought to take a look at this, egpeclally in view of the
change in emphasis in the divorce law. Certainly attachment is about as
adversary as you can be; the procedure mey be necessary, but it certainly
is inconsistent with the theory behind the new family law act.

C Here, there is a court determinetion that the debtor is liable
for a certain amount which has not been paid. It is not a case where a
creditor merely claims somebody owes them something.

C Yes, I know, but I do not think that the normal attachment remedies
that exist for other creditors are necessarily adapted to the divoree situa-
tion.
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R Section 537(1) was amended to provide that:
An action upon any liability, existing under the laws of this
state, of a spouse, relative, or kindred, for the support,
maintenance, care, or necessaries furnished to the other apouse,
or other relatives, or cother kindred, shall be deemed to be an
action upon an implied contract.

The provision covers not only the alimony order, but also reimbursement of

third persons for support furnished.

C It may well be, and undoubtedly is, a situation which needs to be
covered, but I wonder what is the best way to do it.

C Isn't there a provision where the domestic relations court compels
the husband to pay through the court trustee, or scmething? Would that
procedure be subject to the new wage exemption provisions?

C This situation came up at the Conference of the State Bar Delegates
in Beverly Hills. Two of the bar associations proposed amendments to the
Code of Civil Procedure which would permit a levy upon pension funds--if
the obligation was based upon either spousal support or child support.

The motivation was that, under the case of Miller v, Miller, a pension

fund is exempt; it cannot even be touched. Contempt proceedings do not
accomplish the purpose because the fellow who is getting a pension is still
golong to get a pension, and he would just as soon go to jail rather pay
his spouse's support.

C Hasn't the state Supreme Court just knocked that in the head?
Haven't they held now in a divorce action that you can get to the pension
on the theory that it is community property?

C Miiler v, Miller says you cannct.
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C I do not know. This case that I am telking about is not over 60
days old. It held that the wife had a community property interest in the
fund, and the cowrt had the authority to divide the property. A portion

of the fwnd, in effect, was really her property.

1<

In any event, I would think that this area requires further study.

R The case you refer to deals with community property and does not
affect the children at all. Therefore, this case does not cover socue of
the situations covered by Section 537. So, I still think that there is
some reason to have some provision in the statute, even if you ctherwise
abolish resident attachment.

C Well, we will need to do something about it, and we would like

your recommendations, Professor Riesenfeld.
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I

Historical Development of Attachment

in Czlifornia

The present law of zttachmant is the product of continuous pacchwork
which has given it a not always sensible and consistent form and caused
all kinds of terrninological Inconsistencies and errors, Moreover, it bas
greatly expanded in scope, reflecting the nceds of creditors to a lacger
exteng than the interest of debtors. |

Anendments designed to restore a sound balance of interests in the
light of the constitutional requirements of duz process and recent con-
gressional policies should appear in sharper perspective, if viewed against
their historical hackgroun&.

‘A. TDevelopwment Prior to the Code of Civil Procedure of 1872

The history of the California attzchment law bepins with the issuance
in 1848 of the "Laws for the Better Government of California, The Preser-
vation of Order and the Protection of the Rights of the Inhabitants", by
Governor Mason, These laws, arranged in topical and alphabetical order,
regulated attachments.l Attachment, following'New England examples, was
a form of originzl pruce952 and was available in five types of cases:

1) When the debtor is not a resident of the territory,

2) When the debtor has concealed himseif 6r absconded, so that
the ordinary process of law cannot be served upon him,

3) When the debtor is about ta remove his property or effects

out of the territory, or bas fraudulently concealed or dis-.

posed of his property.



4) When the debior is about to fraudulently ;nnvey or conceal
his proyperty in fraud of his criditors.

5) When the debt was contracted out of the tcrrifory and the
debtor has absconded, or secretly removed hils property or
effects Into California, with the inteni to hinder, delay
and defraud his creditors,

Upon acqulsitiovn of statchood a new attachment act was passed in
1850.3 Attechmant vas still the original process and was available in
actions upon contract when the plaintiff had good reason to believe that
the defendant .

1) had or was about to abscond from the state or had concealed
himself,

2) had or was about to remove lhiis property out of the state with
the intent to defraud hids creditors,

3) had fraudulently contracted the debt sued upoan,

4) wag a non-resident,

5) had or was about to dispose of or conceal his property.
ﬁith the intent to defraud his creditors.

Attachment was converted into mesne process.and a provisional remedy
in a pending civil action by the Practice Act, passed on April 29, 1851,
In its original form the Practice Act authorized attactments in actions
upon a contract, express or implied, for the direct payment of money,
which contract is made or is payable in this state and not secured by
a mortgaée upon defendant's real or personal property.4 Ho requirements
as to non-residence, concealment or abscondence were provided. The writ

was Issued by the Clerk of Court and was avallable at the time of issuing

the summons or at any time afterwards. The attachment plaintiff was re-



guired to £ile an affidavit showing the amount in which defendant was
indébtcd to him and to put vy a bord in a sum not less than $200. The
provisions weremodeled aftvor but not entirely capied frowm the proposed
New York Codc of(Civil Procedura.S Tn the proposed New Yorik Code at-
tachizent was available in all actions for the recovery of noney but
only against a gon—residu;t or a defendant whio had azbsconded or con-
caaléd Limsali, The oxder of attachitent was dssuwad by the judge raéher
than the élerk.? EBoth undcer the proposed New York Code and under the
California Code the earliest time at which attachment could issue was
the time of fssuing the summons. In New York, however, civil actions
were commenced only by service of the summonﬁ,s.while in California
the commencemeﬂt of aﬁ action dated from the filing of the complaint.g

The first reform of the attachment provisions of the Code oeceurred
within twn vrars., 1In its fourth sescion the California legislaturs
amended the attachment provisions by adding attachments in actions upon
a econtract, express or implied, against non-res;dents.%o Since that time,
with the exception of a brief interval between 1858 and 1860, California
has pfovided two types of attachments: the so-called "foreign attachmenf"
against nou-~residents and the so-called "domestic attachment' against
residents, gradually expanding the scope of both attachments but never
making them co-extensive. |

As already mentioned in 1858 Califorria again changed its attachwent
law, abolishing domestic attachment and permitting attachment only in actions
against absconding, concealed or non-resident defendants orx in cases of fraud.ll
In 1860, however, the state of affairs created in 1853 was restored. Attach-

ment was authorized &) in an action upon a contract, express or implied, for

the direct payment of money, where the contract was made or payable in
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California and ret sccured by a mortgage, lien or pledge upon real or
personal property or, if so secured, the security had been rendered

migratory by an act of the defendant, and b) in z2n action upon a contract,

o - 12

express or implied, against o defendant not regiding in this state.
L]

The required content of the affidavit was expanded, requiring im
addition to a showing of the conditions required for the issuance of the
writ an alfirmation that the debt claiwed was an actual, bona fide existing

13
debt and that the attachment was not sought to defraud other creditors.
In that form the attachment provisions were transferred into the new Code

14
of Civil Procedure of 1872,

BE. Development under the Code of Civil Procedure of 1872,

In 1874 sections 537 and 538 were subjected to some stylistic and
minor substantive amendments.ls it was clarified that the security which
rendered attachment unavailable consisted either in a mortgage or lien
upon rcal or personal property or a pledge of persomal property and not

i ]

of a "pledge upon real or personal property" as the original version implied.
Moreover, it was no longer necessary for the availability of domestic attach-
ment in the case of an existing security that had become valueless, that the
cause of such occurrence was an act of the defendant. It was only required
that the loss of value was not due to any actrcf plaintiff, Conforming
changes were made 1n section 538, In addition the need of a statement in
the affidavit that the sum for which the attachment was sought is an actual
boﬁa fide existingrdeht was deleted.

Section 539 was amended so as to increase the minimum amount of the
required bond to $300.

In 1901 section 538 was 2mended so as to render it clear that in the

case of non-resident attachsment the affidavit had to contain a statement
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that the indebteditess claimed was one upon a contract, express or Implied.

Mereover, the scope of the liability on the bond under section 539 was ve-
17 8
defined.  The statute, however, was declared to be unconstitutional,

: In 1905 the first major expansion of attachment was made, by ex-
tending feoreign attachment Lo actions [or damages, arising from an injury
to property in this state cavsed by negligence, fraud or other wrongful act.l9
Sections 537 and 538 were amended accordingly,
Subscquently both domastic arnd foreign attachment were cxtended further
with the result that California became one af the most "libersl" jurisdictione
with respect to the availabilicy cf pre-judgment attachment.

Domestic or resident attachment was extended or clarified in 1929, 1933,
0
15961 and 3%55. The first of ihese amendments  specified that actioas for

support, wmaintenance, care or necessaries furnished to a spouse or relative
shonld be deamad to be actions upon an implied contract for purnosas of
attachrent. The smendunent of 1933 added deeds o¢f trust te the list of
securities Tarring an attachment and azdded twe tj;aa'af claims to the casog
in which dosestic aataﬁhmant is available s} rent claims iu proceedings for
wnlagful deradner and b} tax claims eod other pustutory YMabilitdes owing
te the State or 1;3 political subdivisfons. Ta L1741 sctfons upon vrescission éz
wzre declared sctions uénn an 1mplied contract for the purposes of attachment
an? Ia 1965 ¢laims awseoading $5000 upon contracte made outside thz State and
not pacable in the $tate were added to the list of contract claims In which
attzchment is autharizqd.zj In addition, smendwents of 19561 added sctions
for recovery of funds sxzpended In narcotics investigations tﬁ the catalzgue
2

of public actinog in which atischment may be soughbt against residents.

Nor-rasident stteciment was likewlse progressively enlarged by amend~

25
ments made in 1927, 18957 and 15463, The first of these sméndments  extended



the two classes of cases entitled "foreign attachments" to defendants who
have departed from the state or after due diligence cannot be found within

the state or eomeesl thamselves for the purpese of avoiding summous, in
. 26
addition to non-resident defendants. The amendments of 1957  extended
27

foreign attachment to personal injury claims and the amendments of 1963,
finally, imcluded actions for wrongful death.
0f course, section 538 was amended so as to assure conformity with

section 537. Iua 1927 section 538(1)-(3) was re-written so as to assure
28 :
automatic conformity. In 1933, because of the applicability of the statute

to proceedings in justices' courts, it was provided that attachments were
29 ¢
limited to actions claiming $15 or more. The amcunt was subsequently in-
30
creased several times. Other amendments provided for the scope of the af-

fidavit in the case that attachment of wages was sought for claims based on
a1

the furnishing of common necessaries of life  and the inclusinn of a general

affirmstion that the defendant has not been adjudicated a bankrupt, with ref-

erence to the debt for which the writ is sought or that the defendant is sub-
ject to a wage-earncr's plan.32

The other sections of the original attachment act {C.C.P. 1B72, sections’
539-556) likewise underwent numerous and extensi%e subsequent amendments and
the insertion of supplementary sections. No detailed chronological or topical
. analysis of these émendments and additions, however, is needed in this part
of the survey, since it focuses pfimarily upon the substantive prerequisites
of the issuance of the writ and the showing that must be made to procure it.
1t should be noted, however, that??ggislatﬁre provided for the secrecy of
attachment proceedings in 1874 by amending the Political Code,section 1032,
which established the right to public Inspection of official recordsf3 to the

effect that in cases of attachment the filing of the complaint and the issuance



of the writ showld not be made public until the filing of the return of

: 3%
the service of the writ. Ajthough most purts of the Political Code were
35
repealed concurrently with the enactment of the Covernment Code in 1943,
356
Pelitical Code scition 1032 resained in Torce as such until 1951, In

that wvear the pofticn aof section 1032 that governsd the public character of
official records was transferred inte the Government Code as section 122?.3?
The poftion of section 1032 that established the provisional scerecy of at-
tachments was transferred to the Code of Civil Procedure as section 537.5.38

The continuous expansion of pre-judgment attaclment did not fail to pro-
voke a reaction. Especially resented was the pre~judgment attachment of wages.
Siding with the proponents of limitations on the attachment process, the Calif-
.ornia legislature included a provision ia the Unguh Act prohibiting wage attach-~
ments for a period of 60 days from the date of a default by the installment
buyer in a payment owed under a retail installment contract or on retail ine

39

stallment account. In addition, the affidavit required by C.C.P. section

538 must include certain additional affirmations as to the propriety of the
40 ‘ '
venue.

2.

Contemporary Utility of and Need
for Attachment

In the light of the modern attacks on attachment it might he useful to
analyze the legal or strategic advantages to the creditor furnished by the
remedy. For practical as well as historic reasons it might be helpful to
distinguish between foreign (non-resident) attachment and domestic attaéh—
meat,

A. Foreipgn Attachment

The traditional main purpose of foreign attachment was the supply of



a means to the creditor to reach assets of a debtor located in the forum,r
despite the fact that, owing to the abscnce of the debtor from the state
counled with his ron-residence, the forvw had no poerscnai jurisdiction over
the debtor. It was recognized that jurisdiction for the purpese of collect-
ing out of such’assets was in conformity with the mandates of federal due
process so long as sufficient steps were taken to bring the commencement

of such proceedings to the notice of the debtur and as long as the cullectiop
of the judgment recovered was limited to satisfactionafrom those assgets, the
attachment of which formed the basis of jurisdiction. ' This jurisdiction
was called "quasi~in-rem" jurisdiction. The proper form of a quasi-in-rem
rjudgment was that of an ordinary money ﬁudgment with the execution permanently
stayed with respect to all asgsets other than the assets previously attached.
Such judgment wes not entitled to full faith and credit in sister states,
Obvivusly this method was the shortest and scurest way for a creditor to an-
propriate assets of a non-resident debtor to the payment of his claim.
Whether the more circuitous route of obtaining a personal judgment against
the debtor in a forum possessing personal jurisdiction over him, followed

by suﬁplementary proceedings to compel the debtor to apply hils out-of-state
assets to the payment of the judgment was a feasible alternatlve,was never
seriocusly discussed.

Has the extension of personal jurisdiction over a non-resident defendant
under the so-called long-~arm statutes obliterated the need for quasi-in-rem
juriadiction based on non-resident attachment? The answer seems to have to
“be "no". To be sure, Professor Carrington has strenuously argued to the con-
trary. His noted article on the Modern Utility of Quasi-In-Rem Jurisdietion

42
started with the sentences: ;

"Mow that the venerable concept of quasi-in-rem jurisdiction has largely

outlived its utility, it is proposed at long last to make it available in the



federal courts. 1t must bo conceded that the proposal of the Advisory
Committee on €1vil Rules to amend Rule &4 for this purpose would bring
Federal courts into line with the practice in state courts and with long
standing fuglo-American tradition. But greater justification than this
should De required before such?zntique device is appended te our modern
apparatus."

Unfortunately, I'rofessor Carrington did not tell clearly enough why
the concept of quasi-in-ren jurisdiction had outlived its practical utility
and neither the Rules Committee nor the Sﬁprame Court were persuaded. Rule 4
has in faet been amended,&3 so as to grant quasi-in-rem jurisdiciion to the
Federal courts, '

The reascn for the vanishing utility of quasi-in-rem jurisdiction
asserted by Professor Carrington could consist either a) in the gradual
enlargement of personal jurisdicticn over the non-resident defendant of
the state where the assets are located or b} the gradual enlargement of
‘personal jurisdiction over the defendant of sister states with the attend-
ant greater cholce of fora with personal jurisdiction in which plaintiff
could sue.

Certainly the second alternative is hardly persuvasive. OQranted, that
a plaiﬂtiff.may have greater choice of fora with personal jurisdiction ameng
sister states, he sfill runs the risk of resort to the doctrine of forum mon
conveniens. Most of all, even if the plaintiff succeeds in reco;ering a per=-
sonal judgment, collection from out-of-state assets would be difficult at
best. Obviousiy, the writ of execution of a sister state does not reach
out-of-state assets. And as stated before, resort to supplementary pro-
ceedings to compel the debtor to apply out-of-state assets to the payment
of the judgment would not be very effective and presentsfurther juriédictional

(¥
difficulties.
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Hence the oaly walid srguneni for the dininished need for non-resident
attachment and quasi-in-res jurisdiction muet rest in the expanded in per-
sonamn jurisdictian of the state where the assets are loecated, caused by the
so~called long-arm statutcs.

In the first place, ﬁuﬂever, it is still true that mere presence of
assets of a debtor in 2 state docs not permit it Lo exercise jurisdictien

over. debts unrelated teo such assets and withoul other contacts with thz state,

True, the new California long-arm statuie attributes jurisdiction "on any
basis not inconsisteht with the Constitution of this state or of the United
States".45 It is, however, highly guestionalle whether due process pernits
jurisdiction over absent and non-resident debters merely on the ground thét
the debt may be collected from assets within the state. All the arguments
;gainst quasi~in-rem jurisdiction (hardship on the nog-resident defendant
bercanse nf the need to defend) wonld be mzanif{ied by such a reading of the
due process clause and nothing in the more recent decisions of the Supreme
Court expanding the scope of personal jurisdiction authorizes such extremec
latitude. Personal jurisdiction is based on the existence of minimal con-
tacts justifying the exercis¢ of personal jurisdiction in the particular
setion, Presence of assets in itself does not seem to amount to the regui-
site contact justifying the neglect of territorial limitations on the ad-
judication of ordinary debts.&6 Modern long-arm statutes such as those of
New York and Oregon grant persomnal jv~isdiction on the basis of presence
of assets only if a) the assets consist of real estate and b} Ege action
ariges from the ownership, use or possession of such property.

Accordingly, it must be comncluded that in many cases there is stil; a

need for quasi-in-rem jurisdiction and for attachment based on jurisdicticnal

needs, Conversely, in numercus cases of non-resident defendants, the former
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jurisdictional need for attachment has been eliminated and in these cases
the guestion of whether mere non-rasidency shoulid still be a sulfficient
ground lor the atrtachaecat of asscts becowes a substantial new problem,

B. Resident Attochment

e

Resjcent attachinent is not necded as the only direct road to reach
assets, but 1t is a convenient remedy for the creditor to protect himseli against,
inter alia,

. &) dissipation of asscts by the dehtor;
b) ceaversion of non-exempt asscts into exempt assets;
c) acquisition of priorities by either creditors or purchasers;
d) insolveucy and resulting equality of distribution, provided
that bankruptey petition is filed more than four months after
the levy.

Considering that attachmaent before judgment is a Larsh Tewedy, the
question nzcessarily arises whather and under what conditions a creditor
should be entitled to these benefits. Certainly the history of resident
attachment shows that the benefits listed under ¢) and d) are by and in
themselves not sufficient to justify an attachment. The benefit listed
under b) is even less a justification for an attachment since a debtor is
entitled teo convert non-exempt property into exempt property even on the
eve of an execution. Fowever, the ground listed under a) furnishes a valid
justification provided there is a real danger of such dissipation. The law
of fraudulent conveyance affords no satisfactory protectiom. t any rate,
it is more efficient to lock the barn than to recover the horse,

C. Strategig Benefite

Of course, in addition to the actual legal benefits afforded by the

attachment, there are certain strategic advantages. Attachment may prompt the
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debtor to pay a cebt rather than to uwedlessly contest it. On the other
haud, o debter may be corveod inte payirg dobrs which otherwisce he could
and should vepsonebhly and velidly diegpute. In fact, tie cosrcive element

is the main reagon foy the recent attacks ageiust the rermedy.

Some Comparative Observalioans
A. Enpland
It may be a surprise for mest wmenmbors of the American legal profession
to leazrn that common lzw procedure mever adopted pre-judgnent attachment as
a provisional remedy and that nodern English procedure until today has not
provided for pre-judgment attachuent. To be sufe, Foreign Attachment arose
in the Major's Court of the City of London and was transplanted from there
cinto other city courts under varions horcugh v::ustomss.f:}8 It, howcover, never
took a foothold in Westminster Hall, although it migrated with ease te the
49
“ecolonies. Admiralty was the only high court which used the procedure of
attachiment @s & provisional remcdy, as its practice rooted in the civil law.50
In 1869 the Judicature Commissioners recommended that the Court should
be given fhe power to order attachment of property of the defendant within
its jurisdiction, if the plainitif established that he had a valld claim and
that there was a need for restraint:
"We think that a Judge should have power, at any time after
writ issued, upon being satisftied that the plaintiff has a
good cause of action or suit, and that defendant is about
to leave, or is keeping out of, the jurisdiction to aveid

process, to order an attachment to issue against any prop-

erty of the defendant which may be shown to be within the
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juricdiction; guch pronerty te he relessed uﬁon hatl eiven,

and in defaelt of hail to be dcale with as the judge may direet,

This power, whiclh is anclogous to that now vasted in the Court of

Aduiraliy, ﬁay nake the uege oi writs of Capias and Ne Exeat Regno

by the Courts of Comaon Lawv awd Chancery (which are somelines used

coppressively) Jess freguent. Tt may also render the retention of
the precess of forefen sttaclwent in The lord Mayar's Court of the

. 23

City of London unnccessary.'

This recooumendation was not acted upen, Ia 1969 the Committee on the
Enforcement of Judguent Bebis (under the chairmanship of Mr. Justice Payne)
revived this recommendacion and proposed that the judge be given power to
issue injunction to restrain dispesition or transfer out of the jurisdiction
’ 57
of assets before judgment,. Such povwer should be subject to the following
conditions:

1} The ovder should be made by a judge of the High Court
or the county court, who should have an unfettered dis-
cretion so that he can pravent his wide powcer from being
abused or used oppressively.

2} The creditor should sstisfy the court by affidavit or oral
evidence on cath that he has a geood cause of action against
the debtor,

3) He should satisfy the ccurt by the same means that the debtor
has property availsble to meel the judgment in due course, in
full or in part, and that there is probable cause for believing
that the debtor is about to dispose of the same, or to tramnsfer

it out of the jurisdiction or otherwise deal with the same so as

to defeat the creditor's claim.



14

4)  The order should oniy be made after the writ or surmouns
has heen lssued, or alteranatively on feras that the writ
or summuons should be dissued on the next day on which the
court office is npen,

5} There should be powar o order the attendance of the debtor
st the court and, if weed be, to detain hin until he has dis-
closed the whereabouls of tie property and lodpged it in safe-

: 53

keeping, or otherwise given security as approved by the court,

B. Other American Jurisdictiocns

California is one of the mest permissive jurisdictions in providing
for attachment.
54
In New York attachment may issue in any aciion for eight statutory grounds,
vié. for the reaszon that
1) the defendant is a forelgn corporation or not a resident
or domiciliary of the state;
23 the defendant resides or is domiciled in the state and
cannot be personally served despite diligent efforts to
do so0}
3) the defendant, with the intent to defraud his creditors
cr to avold the service of summons, has departed or is
about to depart from the state or keeps himself concealed
therein;
4) the defendant, with intent to defraud his creditors, has
assigned, disposed or secreted his property, or removed it
. from the state, or is about to de any of these acts;

53 the defendant, in an action upon a contrackt, eXprass or

implied, has been guilty of a fraud ia contracting or in-

curring the liability;
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6) the sction is based upon the wrongful receist, conversion
or retemlion, or the aiding or chetting thereof, of any
property held or owoed by any governuuntal agency, inciuding
a municipal or pubiic corneration, or officer thercof;
7} the cause ¢f action is based on a judgueant, decree or order
of a court eof the United States or of any ether court which
is entitled to full faith and credit in this state, or on a
judgnent which qualifies for recognition under C.P.L.HR. art. 53;
8) there is a cause of actlon to recever damages for the conversiom
of pergonal property, or for fraud and deceit. The "order of
55
attachment" is issued, upon motion, by the court. The motion
56 '
must show, by affidavit and such other written evidence as may
be submitted, that there is a cause of action and the one or more
grouds for attachmenlt that oxist and the amount demanded from de-
fendant above all counterciaims. The order may be granted without
notice before or after service of summons at any time before judg-
57
ment, If attachment is ordered prior to the service of the
summons,; service of the suumens or first publication thereof
58
wmust be had within 60 days.
New York law thus is neteworthy because of the fact that
1) attachments are judicial orders.
2) there is no attachment against resident debtors, unless there
is some past or expected fraudulent or opprobrious conduct.
The only exception relates to actlons on foreign judgments,
but in this case attachment is really 2 form of execution.

Of course, the fact that New York permits non-resident attachment with-

out additional qualifications has created troublesome questions spelled out
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in the concurring opinion of Justice Breitel and in the disscenting opinien

of Justice Burke in Simpson v. Loehmano, 21 N.Y.2¢ 305, at 314 and 316, 234

N.E.2d 669, at (74 and 675 {1967).
' 59
In Pennsylvania likewise domestic attvachment is abolished  and attach-
' 60
ment is either "foreign atltochment" (non-resident a*tachment)  or "{raudulent
61
debtor's attachment'.

Foreign attachment Is available in any action, other than an action ex

delicto arising fyrom acts commilied outside the Commonwealth, in which the
' 62
relief sought includes a judgment or decree for the payment of money.
' 63
Fraudulent debtor's attachment may issue in four cases, wviz. when

the defendant with intent to defraud the plaintiff
1} has removed or is about te remove property from the juris—
diction of the court;
2) has concealed er is ahout to conceal the property;
3) has transferred or is about ta trausfer property;
4) has concealed himself within, absconded, or absented

himself from the Commonwealth.
64
Both foreign or fraudulent Jdebtors attachment may be elther original
65
oY mesne process. The writ of attachment, whether foreign attachment or

fraudulent debtors attachment, is issued by the prothouctary upon filing
66
with him a praccipe for the writ; The praecipe in fraudulent debtor's
67
attachment must be accompanied by a complaint snd a bond, while in foreign

attachment no bond is required and the complaint may be filed within five days
68
after the filing of the praecipe.

Jurisdictions in which artachment and garnishment are separate remedies.

It should be noted that in a few jurisdictions attachment and pre~judgment
garnishment are separate proceedings with different prerequisites and scope of

applicability.
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. This, for example, s the case in Mashington. In that state zttach-

ment and garnishment are roegulatsd by twoe differeant chaptoers of the Revised

69 70
Codc, A vwrit of attachwment may be izcsued in 10 elasses of casesn. Two
of them arc in effcet foreipgn or nen-resident attachment, seven others in-
volve some type of fraudulent or opprchrious conduct., Resident or domestic
attachwent without such eonduet in authorized in actions on a contract,
express or implied. This expansiorn, however, was added only by an zmendment

71 ‘
of 1523, Pre~judgment garnistmant may issue in twe cases: a) where an
original attaclment had been issued and b} where the plaintiff sues for a
debt and makes an affidavit that the debt is just, due and vnpaid, and the
garnishment applied for is noet sued out to Iinjure either the defendant or
72
garnishee, Garnishment thus has a much broader scope than attachment and
is authorized in any action, whethor against a resident or non-resident, on
73 '

an "indcbtoedness",

In 1969, as a result of the Sniadach case, the Washington legislature
reenacted the garnishment law limiting pre-judpgment garnishment of earnings

74 :

to non-resident and fraudulent debtors.

A sinilar sltuation exists in Wiscensin. In Wisconsin attachment and
garnishment are governed by different chapters of the Revised E‘n:al.tutus:s.?5
While attachment is limited to actions agains£ non-resident, absent and

7
fraudulent debtors, subjfect to additional gualificatlons, ° garnishment may
be resorted to in any action for damages founded on contract, express or im-—
plied, and in tort actions where a writ of attachment could 1ssue.?? In other
words, while a writ of attachment cannet issue in actions of fesident defen-
dants subject to serwvice upon a contract, a parnishment summons will issue

in such case.

In 1969 the garnishment statute as relating to wages was amended to take
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78
care of the mandates of the Sniadach case  and the Federal Comsumer Credit
79 )
Proteciion Act. Prejudsnent garnichuent action affecting the earnings of

the principal defendant were probibited, except by authorization of a judge

upon a showing that no personal service on defendant was possible. Even in

that case po judgment is permitted unless the summons in the main antion was
80

received by the defendant from his employer.

k.

The Snizdach fase and Tts Aftemuih,

The law of attachment of various jurisdiections has been the subject of

occaslonal attacks on constitutional grounds but until Sniadach v. Femily
. 81
Firsnce Corporatlon no fault had been found with it by the Courts, slthough

public opinion did not always react so complacently., The most celebrated
2

prior case nf that type was Qwnby v. Mormn, In that case the foreirm

attachment law of Delaware was challenged as violative of due process,
because it‘barred deferdant from defending the suif withowt giving security
in the amount of the property attached. The Supreme Court held that this
pracedﬁre,because af 1ts ancient origins did not run afoul of the mandates
of due process, despiie the hardshipzs it caused in the individuasl case.
Counsel for the winning party {subsecuently Chief Justice) Stone, however,
nearlyamissed his appointment to the Court because of his role in the litig-
ation, 3 Sniadach brought & new approach by the Court.

In Snisdach, the Wisconsin gernishment law, as applied to pre-judgment
garnishment of wages, was attacked as unconstitutional and the Supreme Court
sustained the attack, Unfortunately the case presented an accumulﬁtion of a

long list of aggravating circumstances and the precise scope of the Supreme

Court's mendate is much debated, both In subseguent decisions and by
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85
commentators.

The principsl opinion, written by Mr. Justice Douglas, listed a number
of grounds which cumuietively rendered the garmishment violative of due
DProcess:

1) the Wisconsin statuts rermitted garnishment of assets without notice
end hearing prior Lo the lowvys

2) the levy deprived the dchior of this enjoyrent of the assets;

3} even after ihe levy the deblor eovlid not ebizin release of the levy,

unless trial on the meritswas had and the debtor won;

LY the assets consisted in vages;

5} the state bad 2 very paltry excmpiion stéﬁute;

6) the claim to be secured by garnishmeat included collection fees;
. 7} debtor was a resident of the forus and readily subjeet to in perscnam
Jurdsdiction;

for
} no situatlon calling pprobectlon of e crediter wes presented by ine Iacts.

L1

Hence in view of the totality of those sgpraveting conditions the absence of
notice and hearing prior to the {eking was held to be fatal. To what extent
absence of certain of these zggrawmiing featurés might dispenss with the
need for pricr hearing remains conjectural. If, for instance, the assets
were land, no notice and hearing prior to an atiachment thereof‘might
be necessary, since attachment of land doss not deprive the debtor of his
enjoyment but only alffects his powsr of disposition. It should be noted
however, that the lack of notice and EEEEE hearing in the case before the
Court was held to be & viclation of due process, even by the majority opinion,86
although the opinion stressed the fact that tﬁe Wisconsin act did nol permit
a hearing on defenses of fraud or obher grounds ever in the.intertn‘betWEen

87

garnishment and trisl on the merits.



Hr. Juctice Perian, in a concurcling opinion, Look prirs to explsain on

A 4o T

vhet basis he joined in the sajoriiy opicion. e stated ihob. "due procon
is afforded only Ty the kinis of'untice' Aand 'hearing’® which are z2ined at

1t

ectablishing {he validity, or at lmisi the dirchehie validiiy, of the uvodor-

Iving claim sssinst the allored debior poforn he can be deprived of his
(&7 f) s

o

property or its unresiricied use.” I statcd e plleitly that lhe merc

2

"act taat relied frowm Uhe grraisrmont oy hoave Loen avaiisblie in the

interim under less cleay circusstances™ did nol suffice to meet his objec-

w

tions. Although the presence of spocial circvnstances might Gispense with

the necessity of notice and & prior hearing,in the case before the Court
such circumstances were not shown arnd the debior was "deprived [of] the

useg of the garnished portion of her wegos during the interim period between
86 : '
the garnichoonl wnd tho culxingtion of i

It may be mentioned thet Snladach was €0 & certein extent foreshadowed

by the dissents of Mr. Justice Douglas (joined Ly the Chief Justice and
89

Mr. Justice Black) and by Mr. Justice Brennan in Hanner v. De Marcus.

In that case sn execution sale was attacked as violative of due process

because under applicable lsw no prior notice had been given to the judgment

debtor, Under Endicoti Johmson Corp. v. Encyelopedia Press no svch notice

was constitutionally required. Certlorari was granted to determine whether
Endicott should be overruled. Affer hearing on the merits the Court, by a
per curiam opinion, dismissed the writ as improvidently granted. The dis-
senting Justices wrote opinions to the effect that the Court should have
determined in the posture of the cﬁse vefore 1t whether Endicoit should

be overruled.
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Mr. Justice Douglzs stoted that the continucd velidity of Endicott was '
squarely presented and that subsequent developments in the law of due process
reguired & reconsideration of the ratiocnale of Erdicoti.

"Since the Endicott decision, there has been not ¢nly an expansion of

the seope of the notice requirement iteelf . . . but & new approsch to the

constitutionel sufficiency of the wmeans of giving notice in particular types

gl
of cases , . ." "he Epdicott rationale theat a party vie. has iitigated

2 case and had & Judement taksn against him is deemed, for purposses of due
process, to be on notice of further proceedings in the same action was”,

92 93
as Mr, Justice Douglas stated, "rejected in Griffin v. Griffin" with

respect to proceedings to obtalin judgment and execution for elimony arrears..
Hence he intimated that there was no more reason 0 still accept the Endicotd
Lictica of coastructive naticclbccausc of knowledge of the underlying Judgnment
in ordinary exscution ﬁroceedings, especially wnder state laws-which afford
the execution debior the privilege of specifying the properiy to be sei?ed on
execution. Mr. Justice Brennsn did noi indicate vhy the FEndicott rule was
ripe for reccasideration b?t shared the other dissenters' view that I1i cught

I
to have becn reappraised.gl

In view of the cumulsiive aporosch pursued by ¥Mr. Justice Douglas in

“Suisduch, drczgreement has arlsen whether notice and hearing is required

prior to agy attachment, or only prior to any attachment agzainst residents or

only to any attachment of wages ageinst residents. The Supreme Court of
95
Arizopa, In Termplan Inc. v. Superior Court of Maricora County held that en

order by the court below which denied a writ of mandeomus to eompel the elerk



 op

to issue a writ of gernisiment (of the pre-Jjudgnent type) witﬁ respect to woges

as well as properiy other thor wafes Qithout pricr notice and hearing "went

beyond the scope of ithe Spindeon opinion” ind vacnted the denial of the writ

of pandemus Lo the cxtent thal it extended to propurty other than wapes.

The Court of Appzals of that staté had come to the opnosite gcsult ina

prior case involving s garmisheznt of an accoapt recaivahleg which there-

fore to that exteol seems to L& overrvled by ine leter Supreme Court Judgment.

Another Division of the Arizoua Court of ﬁppcals reached the leotter conclusicn.gT
The opposite rosult was reached by the Supreme Court of Wisconsin, In

08
Larscn v. Fetherstone that court held that the Sniedach rule also applled to

thg garnishment of property other than wages, especially bank deposits, The
court buttressed its holding with the following line of reasoning:
."AlthOugh the majority cpirion in Snisdach makes ccﬁsiderable reference
10 the hardsnlp of the unconstitutional procedure upon the wege-earner,
ve think that no valid disvinction can be made beiween garnishment

of woges and that of other property. Clearly, a due process vieclation
ghould not depend upon the type of property being subjected to the
procedure. Under the respondentd’' contention wages in the hand of

the employer would be exempt from pre-judgment garnishment, but wages
deposited in & bank or other financial instlitution would be subject
to pre-judgment garnishment?99 |

: 100

In California the Supreme Court hes held twice that pre-judgment sttach-

ment of wages under the applicable statute was violative of due process,

despite the reguirement of an eight-dsy advance notice to defendant. On the

other hand, the Court refused to rule on the validity of section 537 as



applied to attachment of property other than wages in an action brought by
the Attorney General in a writ of mandate, resting this refusal on the

ground that the proceedings were tantamount to a request for an advisory
101
opinicn.

The lower courts of California have reached conflicting resulis as to
the applicability of the Sniadach rule to property other than wages. In

102
Western Bd. of Adijusters, Inc. v. Covina Publishing Co. plaintiff in an

‘action on a promissory note and on a contract, express or implied, attached
certaiﬁ residential property and personal property {equipment, merchandise
and accounts receivable). It was argued, inter alia, in reliance on
Sniadach, that the remedy of attachment in suits of this nature was
unconstitutional. The D.C.A, (First Dist,, Div. Four) rejected this con-
tention: '"The cited case is limited to wages. The situvation in contracts
such as sales of merchandise is nof of constitutional dimension. If there

iz to be any change in the law, it should be implemented by the legislature."
Although the statement is somewhat oblique, it sleems to say that resident

attachment of property other than wages does ncot require prior notice and

hearing. The contrary result was reached in leary v. Heard (Mun. Ct. of

103
Alameda County, 1969), a decision which ertended Sniadach to attachment of
104
assets other than wages. In Washington the question was left open. In

the District of Columbia it has been held that forelgn attachment was not

outlawed by Sniadach, but the opposite result was reached by the Superiar
105
Court of Delaware.

Considering this conflict of judicial opinion about the scope of

Sniadach it is, perhaps, illuminating to look at the treatment of McKay v.
106
Melnnes by Justices Douglas and Harlan. In that case the Supreme Court
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affirmed by & per curimn opinion & judgnent 6f the Supreme Court of Maine
upholding the cbnstitutionality of the Maire attachment law in a case
involving the atiachnont of defendant's roeliy end shoces of stock,107
The attezclment had been issued as the original writ in the respective
action and a separate cimmons had subsequently been cerved om difgndant
who apparcuntly vas a resldent of Maine., fThe pioccdure followed X had
been established in Meine at least since 1821, » Neither the stete supremc court
nor the U.S. Suprere Court found failt witk the procedure. In Sniadach
Mr. Justice Douglas did not challenge the continued validity of McKay v,
McInnes, but merely observed that "a procedural ruie that may satisfy due
process for atiachments in general . . . does not necesserily satisfy due
process in every case."llo Mr. Justice Harlasn, conversely, guestioned the

euthority of the decislon by erticulating his uwwillingness "l tole the

unexplicated por curiem in MceKey v. McInnes (citetion cmitted) as vitiating

or diluting of these essential elements of due process” (i.e., notice end

hearing prior to measurcs depriving defendant of the unrestricted use of his
111

property .
In the light of these z2uthorities it cannct be considered as setiled
that all attachment without notice and hearing is prohiblted by due process,

especially If the effect of the atiachment does not interfere with the use

t

of property, as with the attachment of realty.
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5.

Policy Issues

1. ®he first determinavion to be mede 1s the stope of the statutory
revision. Although the revision is prompted by the holding in Sniadann
it would not secew advisable to predicete the extent of Lhe revision
solely on the nebulous scoupe of tha nendates of Soiadach. Tt appears
to bhe preferavle to reconsider the éppropriate scope of attaciment
alse in the Yight

a} ¢f the jurisdictional changes brought about by the new

long-arm statute {C.C.P. § %10.10 as amended by Cal., laws

1969 e¢h, 3610 § 3)

b} of & new asseesment of the reintive weignt of the
ereditors needs or convenlences and the debtor’s needs
for, and legltimate interest In, an unabridged use of hils
property.,

Tn ry opinion both AJB. Ho. 1602 and A.B. No. 2240 fall short of a
generel re-appraisal of attechment . in Californie. A.B. 2240 and

A 3. IL02 are mainly besed on different readings of Sniadach.

A.B, Ko, 22L0 essentially eliminated stiachability of wages before
Judgzent erd otherwise left the scope and procedure relating to the

issurnce of atischiment unchanged.

A. 3. No. 1502 iikevise suppressed pre-judgnent atiachment of wages

but, in addition, previded for notice and prior Jjudicisl hearing in cases



of resident atveohient. The billd 23id not redefine the scope of non-

residant attachment or resident aliachannt, although: 1t expandsd the

scope of fraudulent debtor's abtachment by adding the case of a-

Lpparently ever Rill Fo. 1602 did not foresee any constitutional
dangers Tron the cothorizalion of cttzchinent without notlice or hearing
against non~residants who ere sudbject Lo In personzz jurisdiction under

€.Cc.P. § k10.10, a5 amended.

It is respectfully sugpested that these bills do not meet the neéd
for a re-appreisal of pre-judgment aitochment and are subject to doubis

a5 Lo thelr constitutionality,

e better support for the approach suggested here could be cited

than the lament of Chief Justize Fuld of the Court of Appeals of New York
132
in Simpson v. Lochrann :

"almost half a century agoe, Chiel Judge Cardozo hegan his fanous
article, ‘A Ministry of Justice' (35 Barv.L.Rev. 113), with the
gtatememt that 'the courts are not helped as they could and ocught

to be in the adsptation of law to justice', Sometime thereafte:,

the Hew York Iegislature created a Iaw Revision Commission, and more
recently, the State's Judiciml tonference appointed en Advisory Com-
mission on Practice and Procedure to make studies end recommend
chapges in the rules and statutes governing ouy law, Revision of the
bases for in personam Jurisdiction has been the subjeet of recent

major legislative changes. The bases for the exercise of in rem



Trom the Civil Pracltice fcet with 1ittle chooge. Under the
ecircumstonees, 1% would be both useful snd desirsble for the

Law Fevision Comrission and the Advisory Comaittee of the Judie-
izl Conference, jolntly or separclely, to conduct studies in
depth znd make recommendemtions with respect to the impact of

. in rem jurisdiction on pot only iitigants in personal Injury cases

and the insurancelndustiry but aliso our extlzenry generally. In
the course of such studies, consideration will undoubtedly be
given to the relationship Inter se of in rem Jjurisdiction,

in personam Jurisdictlon, and forum non conveniens,”

2. If such broad scope of the revision is apyrovgd, three major changes
in the scope of attechment should be f:ons;iu:iermlz-LL-s
a) abolition of dumestic (wesident)} atiachment;
b) expansion of frandulent debiors' attachment, whether in
case of residency or non-residency;
¢) restriction of foreign (non-resident} attachment to cases

where the non-resident is not subject to personal jurisdietion,

i.e., to cases of "Jurisdictional" attachment.

A great degl can be said in support of such changes.
2} The asbolition of domestic attachment would bring California in line
with the laws of New York and Pennsylvania. Why should a creditor be
able to atiach goods of a resident debtor, unless there is 8 danger of

fraud or dissipation of mssets? Although the Court in Sniadach refused
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to "sit as & superlepislative body" and focused on the dewsnds of
procedural due process in terus of potice and prior hesring, the
Court in effect materiaslly affected the scope of damestic attazchment,
since it failed 1o substaniiste the regeisite extent of the hearing.
Obvicusly, if resident attaclument wust be predicatz=d upon a prior full
dress hearing, such determination would be tantamount to a determiratien
on the merits, converting the attachmont into an execution. Althoﬁgh as Justice
Harian intiﬁated, the obJect of the ﬁearing nay be less compreheasive
and sim only at the detefmination of the "probable validity of the
elaim,” it still would seem that damestéc attachment in the absence of
sctual badges of fraud wouvld necessgitate an undesirabie duplication of
Judicial effort that is really nol warranted by the needs of the creditor,
who, of courﬁe, loses an avenue of securing prdiorities over competing
creditors.ll

Perhaps one type of eclaim might deserve protection by domestic
attachment even in the absence of badges of fraud: claims for arrears

in support and maintenance.

Short of this possible type of action C.C.P. 537(1} should be

repealed in toto.

b} The restriction of foreign attachment to jurisdictional attachment,
i.e,, cases vwhere no personal jurisdiction over the defendant exists,
would likewise be a step towards bringing attachment back to its trazd-

itional secope, otil the twentieth century personnl jurisdictiom was
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predicated on edther resideonce or temporary presence. Jurisdiction

over a non-resident who was not preseant could only bhe obtained by

attachﬁent ;E his asgsets found fu the foerun., Such jurisdiction was a

limited or "quasi in rex” jerisdictiorn: The judgment, if in favor of

plaintiff, was oniy val%ﬁ and effective in the anount of the value of

the praperty that was actually and validly attached. Aoy excess indebt-

edness could not be adjudicated with fuli faith and credit effect, neither

was a judgment in faver of the defeundant entitied to such recocgnition., Of

course, a general appearznce would convert quasi in rem jurisdiction into
115 '

personal jurisdaction, bur without such submission a quasi in rem judg-

ment (often a default judgment) was not entitled to full fafth and credit

. and did not bar a second action. Hence the defendant was subject to multiple

,litigation for the same cause of action.

diction and this extension occurred with the sanction of the U.8. Supreme
116
Court, It would seem that whenever personal jurisdiction exists plaintiff
ghould not be able to restrict it to quasi in rem jurisdiction by unilateral
1

choice. Y Hence in all these cases non-resident attachment has lost its
jurisdictional character. The reason why, generally speaking, the avail-
ability of personal jurisdiction should bar resort te quasi in rem juris-
diction is the splitting of the cause of action that results from the
limitation of the adjudication of monetary claims to the value of the
attached assets.

There are apparently, however, still situations where no personal

jurisdiction exists and actachment is necessary for the acquisition of in

rem jurisdiction. These are the cases of causes of action where no minimum
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contuicts with the state-exist except the presence of assvis from which
118
the judgment could be collected. In thesoe cases attachiment hased on

' atre and should be retained.

non~residence alone still has a raison ¢
This should even‘be the case where the prescence of attachable assets is
due to the prescnée of the defendant’'s debtor, i.e. the famous Harris v.

119
§gl£_ situation. Despite the wmany sttacks on the rule of that case,
it is not recowmended to bar attachiment in sucli cases.

In all cases, howevar, where attachument iz not a prercgqulsite to
jurisdiction because of the availability of in personam jurisdictionm,
non~residence of the defendant should ne longer remain a separate and
independ ent ground of attachment. Attachment in such cases should only
be authorized, if there is reasonable danger of frandulent conduct. In
other words, where in personam jurisdiction Is obtainable resident and
non~resident defendants should be on equal footing.

Special consideration must e given in this context to the new rule
relating to authority of declining jurisdictlion on the basis of the doc-
trine of forum non conveniens. C.C.P. § 410.30 empowers a court upon
finding that the action ghould be heard in a forum outside the state to
stay or dismiss the action in whole or in part gn any condition that may
be just. The court in the case of a stay or dismissal on the grounds
specified in that section should be zble te order that the assets of de-
fendants situated in the state are subject fo attachment and that the
further proceedings thercon are stayed pending the dispsosirion of the con-
troversy in another forum. Although there mipght be no danger of fraudulent
conduct on the part ¢f the defendant, the mere delay caused by the necessity
to initfate proceedings slsevhere might, in the discretion of the court,

justify the granting of a writ of attachment. Although actually this

power of the court is already implicit in section 410.30, it might be

spelled out in the attachment statutes.
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c) It is recommended that the prounds of sc-ecalled fravdulent debtor's

attachment bhe retainad and exgandeé, |

At prese?t the broad scope of attachment, i.e. attachments in any action
upon a coniract express und jmpliéd or 1o any sction to recover a sum of money
as damages arising from an injury to or death of a persen or damage te property
in this state in conseguencz of uexlipeunca, fraud or other wrongful act, is
available in addition to cascs of non-vesidence

1) if defendant has departed from the state

2} 1f defendant after due diligence canpol be found within the state

3} if deferndant corceals himself to aveid service of sumons.

A.B. Fo. 1602 qualifies ground 1) by adding 'with the intention not to
return” and adds a new ground 4) if defendant ”with the intent to defraud
creditors or defeat just demands has removed or is about to remove his prop-
erty from tho stute or has zssipned, socreted or disposed of his property owm
is about to do so.”

It seems that the first change proposed by A.B. No. 1602 is ill-advised.
A defendant who has departed from the state from the state "with the in-
tention not to return” has ceased to be a2 resident. Hence this ground as
changed in A.B. Ho., 1602 wouldronly duplicate the ground of non-residence.
It should be noted that departure from the state formerly was a ground for
service by publication, £.C.P, § 412 {prior to its repeal). Thies ground is
now deleted, C.C.P, § 415.50.

In New York departure from the state is a ground for attachment if the
departure was "with intent to defraud his creditors or to aveid the service
of the summons'. In addition, imminent departure with such intent likewise
suffices, C.P.L.R. § 6701 (3). A similar rule applies in Pennsylvania.

120
Fraudulent Debtor's Attachment may be issued "when the defendant with
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the intent to defraud the plaivtiff
1) has remcved or is about fo rumove property from the
jurisdiction of the court;
2} has copcealed or iz about to concesl property;
3) has transferred or is about to Lransfer propertyi
4) has concealed himsolf within, absconded or absented himself
from the Commonweszltii,
It is recemmended that California adopt a statute similar to that of
New York or Pemnsylvania, with the medification that not actual "intent to
defraud" is required, but merely that the transfer, concealment and de—
parture occurs uynder clircumstances which warrant the inference thaﬁ the
act was done with the intent to frustrate the collection of a claim or

escape adjudication.

3. It is recommended that no pre-judgment garnishment of unpaid wages be
authorized.

a) A rule of that type has been accepted both by A.B. No. 2240 and A.B.
No. 160%. A.B, No. 2240 eliminates pgarnishability under a writ of
attachment of "all earnings of the debtor due or owing for his per-
sonal‘services",IZI wvhile 4.B. ¥o. 1602 excepts "wages or fees for
personal services",122 without distinguishing between vwapaid or paid
wages.

An exception of pajd wages which might be traceable inte a bank

account presents special problems that need separate attention and

separate policy decisions., The general exception should apply only

to unpaid wages.
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Bven with respect to wapaid earnings froa personal services
it may be a question whether the exception should be = flat
exception or one that is subject to limdtations as to pay
perinds or amount. It is conceivable that witliout such
qualification a large fee which is carned but not paid over
escapes attachability even in cases of threatenad fraud.
Since the exception, howover, applies only to pr&«judgmént
garnishment, no specifie statutory limitaticns seem to be

advisable, leaving it to the equilty power of the courts to

make special erders in cases where there 15 no hardship on

the debtor but danger for the creditor,

The exception should apply regardless of whether the defendanc

is a resident or a non-resident of the state, ‘While Sniadach
involved a resident wage-carner and the majority opinion laid
stress on that fact, the hardship that prompted the ruling in
Snpiadach may exist with equal oppressiveness ip cases of non-
residents: If, for exawple, a New York resident is entitled to
earned and unpaid wages with an emplover who is also engaged in
business in California, a plaintiff should oot be able to resort
to quasi in rem jurisdiction by garnishing the defendant's wages
in California. Even where a debtor has earned wages with a local
employer in California and is a resident in a neighboring state,
a plaintiff should not be able to reach unpaid wages befere judg-
ment. There seems to ﬁe no rezson why pre~judgment attachability
of wages should depend on residence or non-residence. It should

be recalled that state courts have spliit on the comstitutionality



of wage attachments without notice and hzaring in cases of non-

residents; the conatituticnality was rejected by the Superior

Court of Belaware, while it was upheld by the Court of General
123 '
Session in the Hesivict ol Columbia.

4, A writ of attachment should issue only upon an order of a

qudicial officer to that effect.

It is recommenced that writs of attachment should no longer be

!

issued by the clerk.nf court upon his own determination that the pro-
requisites of the issuance of a writ of attachment ave complied with.
The issuance of the writ should be ordered by a judicial officer (judge,
justice or referce} if the requisite showing (sce infra no. 5) has been
.qade.

Since tho preocecdings arc sumnary in aotucre, referees should be
permitted to make the reguisite determinations and orders in analogy to
the provisions governing suppleneuntary proceedings (C.C.P. §§ 717 et seq.)

124
A similar procedure isg prescribed in New York. In that state
orders of attachment are made by the court. According to the couments by
125
Welnstein, Korn and Miller:
"Whethér or not an order of attackment will issue in
a particular case has traditionally been a question
addressed to the discretion pf the trial court; even
if the plaiﬁtiff's cause of action c¢learly falls within
cne of the classes of actions in which attachment is avail-
able, he is not euntitled to an ovder as a matter of right ...

The exercise of the trial court's discretion may be reviewed

by the Appcllate Term or the Appellate Division.”



6, Prior moticc and Loonring

a) The motion for an order of attachment shall be accompanied by

an affidavit of the kind heretofore reguired by C.C.P. section

538 (with ceriain srendments} znd by ao undertaking as heretofore

required by section 539,

The judicial officer shall not issue an order of attachment unless

he is satisfied that plaintiff has shown

1)

2}

3)

that the court from which the order of attachment is
sought has jurisdiction in the actien either apart from
the attachment (in persopam jurisdiction) or on the basis
of the attachment {quasi in rem jurisdiction),

that one or wore of the grounds of attachment provided

in seeticn 527 fas projpozad o bo amended) existy
that there is prima facie proof showing a) that plaintiff
has a valid cause cf action, b} that defendant is in-
debted to plazintiff over and above all legal setoffs

or counterclaims in the amount for which the atrachment

is seought and that this arcunt exceéds 5200, ¢) that the

metion for attachment and the cause of action are not
prosecuted to hinder,delay or defraud any creditor of
defendant and, 4} that the indebtedness claimed is neither
discharged by a discharge granted in a prior banquptcy pro-~
ceeding nor the action thereon stayed in any proceeding under

the National Bankruptcy Act.
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b) Except in tha case where the attachment is sought to obtaln quasi
in rem jurisdiction owver & non-resident, the order of attachment
shall issq; only upon notice and opportunity of a prior hearing
to defendant. The notice ghall be served on defendant with a copy
of the motion for an order of attachment and the affidavit. The
notice shall specify
1).the title of the court in which the action is pending;
2) The name and parties to the action;
3) that one of the parties, as named, has filed a
motion for attachment;
4) that a hearing is scheduled on the motion at the
time and place indicated;
5) that the defendant may appear inm person or by
attorney to show any cause why the attachment
shall not issue;
6) that in the absence of any showing as specified in 5)
an order 5f attachment as requested may be granted.
ci In the case of an attachment sought for jurisdictional purposes the
order shall specify that a hearing on the order will be held at a
time and place indicared and that the writ will be vacated, if the

defendant shows that it was issued without sufficient cause.

The party obtaiuning the order for the writ shall show within ten days
from the issuance of the order that all reasonable efforts have been
made to notify defendant of the order; otherwise the order shall be
vacated for lack of sufficient cause,

Vacation of the writ for lack of sufficient cause is a ground of

vacation different from vacation because of improper or irregular
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lssuance as envissged by C.C.P. sectien 556, see Rurke wv. Superior
126
Court.

7. Authorization of preliminary restraining orders and other provisional

relief

Since it is propuse& that in all cases, except in cases of jurisdictional
attachment, an order of attachment may issue only after prior notice and
hearing, it is necessary to authorize thelcourt to issuve preliminary orders
‘ex parte fa prevent dissipation of assets where such provisional protection
1s needed in order to safeguard collectibility.

Such orders would prohibit the transfer or other disposition of assets
or authorize measures less drastiec than outright sejzure of chattels or
-freezing of accounts, This recommendation is In accordance with that of
the Comittee on the Enforcement of Judgment De£ts, discussed in the chapter
dealing with the comparative aspects of attachmeunl,

In a vast nuwber of jurisdictions it has been held that the provisions
governing attachment furnish an adequate remedy at law and that the courts
have no power to enlarge or supplement the pre-judgment relief provided by
the attachment statutes in actions for the recovery of money by issuing re-—lz7
straining orders or other equitable relief (so-éalled equitable attachment,
Alﬁhough California apparently has never ruled squarely on that issue, the
cases show a reluctance to grant equitable relief to prevent fraudulent
dispositions in actions for the payment of money.128 It is therefore
recommended that the courts be expressly empowered to grant appropriate

relief while the determination on the issuance of an order of attachment

is pending.

8. Attachment, s¢ far as authorized, should be available in any action

for the recovery of money

At present the California statute authorizes attachment only in certain



acticns. As has been discussed before, in the course of timc the scope

of pon-vesident and fraudulent debtors attachment has been expanded té
such an extent as to include practically any zction for the recovery of
money, except actions for damage to property not within the state.  Calif-~
ornia cases, howeover, haﬁe restricted the extent of that eweception by hold-
ing, a) that it dees not apply to cases where there is a waiver of the tort
and the suit is in assumpsit and, b) that the reguirenent of "injury to

' 129

property within this state" must be given & broad interpretation.

Since the doctrine of forum non conpveniens now affords sufficient
protection against the necessity of defending a damage action based on
injury to property not wichin the state in ceses where otherwise personal
jurisdiction or quasi in rem jurisdiction over such action ewists, it

-qnuld seeh that conversely a plaintiff should be entitlad to an attachment,
if California iz a proper forum and if there is either a danger that de-

fendant wmay dissipate or fraudulently dispose of the assets or the attach-

ment 1s a jurisdictional reguirement.



10

11

Laws for the Better Goveraaonl of Calitormia, The Preservation of

Order and the Protection of the Lights of thie Inhabitants (1848),

at p. 5.

About attachment asg original process and attachment 4s mesne procass,
see Riesenfeld, Creditors' Remsdics and Dehtors' Protection (1%967),
at p. 182,

Calif. Stats. 184971850, ch. 137, p. 412.

Lalif. Stats. 1851, ch. 5, sec. 120.

s/
Code of {ivil Procedure of the State of Wew York, Reported Complete

- 2
X =
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1 e Dot o ..
bl the Coamic I L

by legiouoers on Pruciloco &
Id., § 723,

Id., § 724.

Id., §§ 621, 624.

Calif. Stats. 1851, ch. 3, sec. 22.

Calif, Stats. 1853, c¢h, 178, sec. 3.

Czlif. Stats. 1858, ch. 192, sec. 1-6, p. 152. Apparently such attach-

ment was permitted only in actions ou a contrzet for the direct payment

of money, made or pavable in the state.
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14
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16

17

18
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20

21

22

23

24

25

Calif. Stats. 1880, ch. 3i4, sec. 13,

id., sec. 14,

Calif. Code of Civil Procedure, 1872, secs. 53?—559.

Calif.

J,

Acts A

Calif. Stats, 1301,

Id., gec. SZ.

Lewis v, Dunne, 134

Calif.

Calif.

Calif.

Czlif.

Calif.

Calif.

Calif.

Stats.

Stats.

Stats.

Stats.

Stats.

Stats.

Stats,

1905,

1529,

1933,

1861,

1965,

1961,

1927,

ch.

€al. 291, 66 Pac. 478 (1901).

ch. 363,

chr. 401, sec., 1. -
ch. ?é&.‘

ch. 589, sec. 9.
ch. 1375, sec. 1.
ch. 1164, sec., 2.

wondatory of the Codes, 1873/74, ch. 383, sacs.

132, sec. 91.

. 524, sec. 1.

6870,
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30

31

32

33

34

35

36
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38

Calif. Stats.

Calif. Stars.

Calif. Stats.

Calif. Stats.

Calif. Stats.

ch. 1090, sec.

Calif. Stats.

Calif. Stats.

Calif. Stats.

1963,

1927,

1951, ch.
1 {550);

1965, ch.

1931,

1968, ch.

ch.

ch.

ch.

1660, sec. 1.

775,

. S, sec. L.

sec. 1 (830); Calif. Stats. 1957,

Calif. Stats. 1959, ch. 1872, sec. 1 ($75);

668,

216,

851,

Political Code of 1872, sec.

Calif. Srats.

Calif. Stats.

Calif. Stats.

Calif. Stats.

Id., sec. 20.

1874,

1943,

1943,

1951,

ch.

ch.

. 0610,

. B55,

sec. 1 (§125).

sec. 1.

sec. 1.

1632, as originally enacted.

sec. 27.

sec. 500002,

sac. 23.
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n that respect ir, of course. Peucoyer v, Neff,

The leading case
(IE71Y: seo Riesenfeid, Credivors' Remedies

0
[

41.
95 1.5, 714,

Protecrion as 183 and 317,

and Dobtors!

42 76 Haxv, L. Rev. 303 {1842},

[

-

43 Rule fe (1} and (2} as ancnded Jan. 21, 194

44 Would the entry of a judgnent under Tvag-arm jurisdiction give
gnd shoent Adalendant o comnald
_ ol

jutigﬁﬁntinn er A nan-rTooidosnt
to the pavament of the judgment debt?

him to apply out-of-state ascets

&5 €al. C.C.P. § 410.10.

See the stateanents on requisite minims contacts by former Chief

46
Justice Warven in Hanson v. Denckis, 357 U.S8. 2315, at 231,

47 N.Y. C.P.L.R. § 302 (a) 3:; Qre, Bev. Stan. § 14.03% (1) {c¢) and (3}.

See Riesenfeld, Credifors' Remedies and Debtors' Protection. 177 (1967);

48
27 Minn. L. Rev. 1

Mussman and Riesenfeld, Carnishment aad Bankruptew,

at 9 {1942).
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52

53
54
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56
57
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See Riesenfeld op. cii. supra, and Mussmen zand Riesenfcld, op. cit.

SUPpTray

Under the Judicature Act of 1875 and the Rules of Court contained

in the Figsd SChedu]é thereto, the warrant for arrest would issue
"at any tiwz after the writ of sunmons has issued”, Order V r. 11,
Roscoe, A Treariise cn the Juriséiceion and Praclice of the Admiralty
Division of the High Court of Jestice (18787, at p. 109 and 110,

First Report of the Judiczture Commisciomers (1869), «t p. 15,

Report of the Committee on the Enforcement of Judgment Debts

{Cand. 3909) 323 (1969).

H.¥. C.F.L.R. § 6201, as amended in 1970.

N.Y, C.P.L.R. §§ 6211, Rule 6212, The term "order of attachment™
was employed because the "warrant of attachment" was "eclearly an
order of the court”. Advisory Coumittee Notes to § 6201,

H.Y. C.P.L.B. Rule 62132,

H.Y. C.P.L.R. §6211.

N.Y., C.P.L.R. § 6213,
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61

62

63

b4

66

67
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71

Pa,

Pa.

Pa,

Pa.

Pa.

Pa.

Pa.

Pa.

R.C.P.,

R.C.T.,

R.C.P.,

R.C.P.,

R.C.P.,

R.C.P.,

R.C.P.,

K.

. Fules of Civil Procedure, R. 1480 {1954).

. 12511279, 1461 (1954) .

1285-1292, 1462 (1934).

1256 and

1355 and

. 1287,

1255 and

Attachment is regulated

and garnishwent by Wash,

by Wash. Laws 1959, ch.

Wash, Rev. Code, § 7.12.

1285,

i238.

1287.

1265,

by Wagh. Rev, Code, Ch. 7.12

Rev. Code, Ch., 7.32 as revised

264 and Wash. Laws 1970, ch. 6%,

020.

Wash. Laws 1923, ch. 139,
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73
74

75

76
77
78
79
780
81
82

83

Wash., Rev. Code, § 7,32.30 ac revised by the Carnishment

. Law of 1669, sec. 1.

Ses HBascett v. Mclarty,

3 Wash.2d 483, 101 P.22 575 (1940}.

Wash., Laws 19269, ch. 284, sec. 1023,

Wics. Stat. Ann. ch. 2645 {attactument} and ch., 247 {25 amended in

1965) (garnishuent}.

Wis. Stat. Amm., § 266.01 (1) and (2.

Wis. Stat. Aun., § 267.01L zs amended in 1365.

395 U.5, 337, 89 S.Cr. 1820, 23 L. Ed.2d 349 (196%).

15 UB.8.C. § 1a01-1677.

¢it. supra note 78.

Wis. Stat. Anm., § 267.02 (23 (a)-(c}.

256 Uts. Gh, Bl .06, 433, 65 L.Ed. 837 {1921)

See Riesenfeld, {reditor

al

il

Remedles & Debtors’ Protection, at 180
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Case Supvlement, at p. 18 note 3.
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i o,

b-i
£

AV

o obvious it needs no

[%s3

Yheore the usling of one's property is
extendcd srgment to convlude thad absent notlce and & prior hearing
{telien curs) this prejudgment gernishment procedure violates the

fandomental princioies of due process”, 395 U.8. 337, at 342.

"Bat inm the interim the vageesrner is deprived of his enjoyment of
carned wases wvithout any opportuniiy to be heard and to tender any
defensn he may have, whether it be fraud or otherwise”, 395 U.S.

inlg!
.

3]
L)
3
e
™
o
Lo

395 G.E. 337, 3b2, at k2.

390 U.8. 736, at 735 and The.

26546 U.s. 205 {132h).

Hanner v. De Marcus, 330 U.8. 736, at Tk

Ta. 2t Thl

327 U.3. 220

320 U.5. 736, at 7h2
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96
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98

100

101

102

103

104

105

105 aviz. 270, 463 P24 68 (in banc, Dee, 29, 1969},

Arnold v. Knettle, 10 Ariwn. App. 590, 460 P.2d &5 {Div. 2, 0ct.728, 1969).
11 Axiz. App. 571, 466, P.24 790, ac 721 {(1970).

ﬁ% Wis.2d 712, 172 N.¥W.24 20 {1%969),

MeCallop v, Carberry, I € 3 903, 464 P.2d 122, 83 Cal. Rptr. 666 (1970);
Cline v. Credit Bureau of Santa Clara Valley, T C 3 908, 4é4 P.24 125,

83 Cal. Rptr. 669 (1570).

People ex rel. Lyneh v, Supericr £t. of Los Aageles, I C 3 910, 464
! 3 o g r »

P.2d 126, 82 Cal. Eptr. 670 (197G).
9 C.A.3d 659, 88 Cal. Eprr. 293 (0470).
2 Pov. L. Rptrr, % 11,199.

National Bank of Commerce of Seattie v. Green, 1 Wash. app. 713,

463 P.2d 187 {garnishment of joint bank acceount].

City Finsnce Co. of Mount Rainer, Inc. v. Williaws, (D.C. Court
of Gen. Sess. 1969} 2 Pov. L. Rep. 9 10,388. The court did not
identify the property attached but the facts seem to indicate that
it was wages. Gontra, Mills v. Bartlett, (Del. Super. Ct. 1970)

2 Pov. L. Bep. % 11,746,
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105

109

110

11

112
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279

A

127 e 110 (as00).

L4 T kY - Eep E Y Yo CEE '..a. Ty e 'r:‘ i "
Medne, Rewv,.Soel. G000, oo, o0, Eeeo. 2, 32, 17,

Maine, Iaws of 1ol Ch. 59 dne. 1, See also Blanchard v. Day, 31 Me.

.

L,

] I T .. - - - .
400 {1850) for ine mronolore on origloel attecicient.

The terms domesiic chtachosnt, froudoizont ueD*OP's attachment and non-

ot

esident attachiment ars vwisd to desorite &ifferent classes of grounds
of attackment; drmzetic robinchment peroits attachment In action zgainst

residents on the The cause of aotion belomgs to &

definite class of tfransastlorz oo events, In Californis, for exanple,
infliction of perconal ogwry to plaintiff is not a recognized ground
of dounestic attaciment. Frocdulent Sebtor's atiechmont 1s based on the

ground that the dofendont his allegedly engapged in conduct which warrants
the substantizl fesr thul derendant moy obstruct the enforcement of the
Judgnent, uwnless provigion-l wrotection is efforded. Foreipn ettachment

is based on the suie grownd that defendant is a non-resident.



r} F g P v A ¥ T omcns i REL W = , .
11k, The plalntilf wouid glso lozs some rossibility of proteeting

himself against unpsricotel Locurivy interests, Czl. Commercial
Ji wet, 1 need be the Code could be amended

2 o -

. R TR G ST TS SN v T T oot v S - B o T N R
Oy Coevertang Lo Lo Lraditionsl esbencion of eredit rule, wiicn

may be preferable in any evont, see A.1.Y, Review Crommdttee for

Article 9 of the K.C.0., Prelisinary Draft ¥o. 2 ot p. 3% eng 35.

115, Farmers ete. Nat. Bank v. Superior Court, 25 C.2d 842, 846
155 .23 823, Raps v. Raps, 20 C.2d 3582, 125 P.2d 826: Judicial
Courncil Report (198%) Part 1, ch. 2, Revision of Title 5 {commen-

cing with section 475) of the Code of Civil Procediore relating

to Jurisdiction and Service of Process, 21 at 34.

116, Milliken v, Meyer, 311 U.S. 4537, 61 S.Ct. 339, 85 L.Ed. 278 (1940);
International Shee Co. v, Washiagton, 326 U.s. 310, 66 §.Ct. 154,
90 L.Ed. 95 (1945); Mullane v. Central Hanover Bamk & Trust Co.,

5.0E. 652, 94 L.Ed. 8585 (1950); McBee v, Inter-

]

33% U.s. 305, 7
astional Life Tnsurance Co., 355 U.S. 220, 78 5.Ce. 199, 2 Ed.2d
223. Sec tha duiailed discussion in Judicial Council Report {1969)
Part 1, ch. 2, Revision of Title 5 (comnencing with section 403)

of the C.C.P. relating to Jurisdiction and Service of Process,

Appendix 1L, 68-91,

ii7. Under the Code of Civil Procedure, prier to the amendments of
1969, it was iwmpossible to obtain a2 personal judgment agaipnst a

defendant who was not a resident of the state at any of the three




118.

119,

120

121

122

relevant tines, specified in section 417, As a result only
a liwited or quasi in rem jurlsdiction was available in such
case even if personal service abroad was made pursuwant to

sectionn £13. Seo Aikipsen v, Superier Court, 49 C.2d4 3338,

316 rozd 260 {1%EY).  That casz held thar Calificrala possessced quasi
in rom Jurisdicyicen with respest o riphtsz In a2 trest fund, although
the trustee (who had besn subjectgd to personal service in New York)
had never been a resident of the state. TIn Arkinson the guasi in
rew jurisdiction was not based on attachment but on the presence of

multiple relevant contacts with the state. It should be noted that

Atkinson did not give the plaintiff a choice between quasi in rem

w

nd personal jurisdiction, but held that despite the lack of in
personam jurisdiction quasi in rem jurisdiction was available.
The repeal of szection 417 has eliminated thé troublesome and
unique distinction between "jurisdiction over a person” and ‘bower
1

to rerder a persounal judgment”. Hence a plaintiff should not have

a choice between the two types of jurisdiction.

Accord, Judicial Council, op. cit. supra note 115 at p. 82.

198 U.S. 215, 25 S.Ct. 625, 49 L.Ed. 1023 (1905).

Pa. Rules of Court, 1970, Rule 1286.

A.B. No. 2240, sec. 19 (revising C.C.P. § 650.6).

A&.B. No. 1602, sec. 1 2nd gee. 2, revising C.C.P. § 537

and adding a § 537.1.
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125

126

127

128

129

Supra, note 105.

N.¥., C.P.L.R. § G201,

12 Weinstein, Korn and Miller, New York Civil Practice

i 6201.13.

7L ALC. 282, ot 295 {iasd).

See Riesenfeld, Creditors' Remedies and Debtors' Protectionm,

213 cases collected in 115 ALR. 270 {1938},

See City & County of San Trancisco v. Market Street Ry. Co.,

85 C.A.2d 648, 233 ».2d 730 {1950,

Ponseaby v. Suburban Fruit Lands Co., 210 Cal. 229,

Pac. (1530}.




Braft of Ameaded Sections 537 and 538

-
e
§ 537
1. The plaintiff, at the time of issuing the summons or at any time
efterward before judgment may hiave the property of defendaat other
than:earnings for personal services due and owing attached as éecurity
for the satisfaction of any judgment chat may be recovered, unless the
defendant gives security to pay such judgmeni, as in this chapter pro;
vided.
2, A writ of artachment may be issued in any action for the recovery
of money regardless of whether other relief is also sought if
a) the defendant is not residing in this State and
apart from the attachment not subject to the juris-
diclivn of ihis State; |
b} the defendant under circumstances which permit the
Inference of his intent to hinder, delay or defraud
his creditors
(1) has removed or is about to remove property from
this State;
fZ) has concealed or is about to conceal property;
(3) has transferred or is about to transfer property;
{4) has concealed himself within or absconded from
this State;
c) the action is prﬁsecuted by the State of California or
any political subdivisior thereof for collection of taxes
3 owlng to said State or political subdivisien or for the col~
-
R lection of any moneys duerupon any.obligation or penalty

imposed by law}
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d) the action is prosecuted bty the State of California, or
any political subdivision thereof for the recovery of funds
pursuant to Section 11680.5 of the Healtb and Safety Code.
In such cases, funds on the defendant's persen at the time .
of his arrest which are retained in official custody shell
also be subject to attachment)

e) the action is upon any liability, existing under the laws
of this State, of a spouse, relative or kindred, for the
‘BUpport, maintenance or care or necessaries furnished to
the other spouse.

3.  If an action against 2 non~resident subject to the jurlsdiction of

this State, is staved or dismissed by the Court pursuant to Section 410.30

of this Code the court may order that a writ of attachment be issued by

the clerk or jessue such writ if there ig no clerk withmit exiastenca of

the groundsspecified in subgection 2b of this section.

§ 538 {(subsections 3~6 all new)

1. A writ of attachment shall be issued by the clerk of the court or
the juétice where there 1s no clerk after a judge, justice or gefetee
has 'made an order that the writ be issued upon motion by the plaintiff;
2, The motion shall be accompanied by an affidavit by or on behalf of the
plaintiff, showing

a) the facts specified in Section 537 as prerequisites for the

issuance of the writ;

b) the amount claimed as owed by the defendant above all legal
setoffs or counterclaims or if an attachment is sought for

only part thereof, such partial amount;
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¢} that tue attachmeut is not sought and the action is not
prosecuted to hinder, delay or defraud any creditor of
the defendant;

d) that the affiant has no information and belief that the

claim for the enforcement of which the attachment is sought

has been discharped by a2 discharge granted to defendant under

the National Bankruptcy Act or that the prosecution of the

getion has been staved in a proceeding under the National

‘Bankrupt Act.

3. The judge, justice or referee may not issue an order of attachment
unless he is satisfied that plaintiff has shown
a} that the court from which the writ of attachment is sought
. has jurisdiction in the action either apart from attachment
or on the basis of the artachment;
b) that one or more of the grounds of attachment provided in
Section 537 exisr;
¢) that there is prima facie proof to the effect
{1) that plaintiff has a valid cause of action;
(2) that defendant is indebted to plaintiff over and
above all legal setoffs or counterclaims in the
amount for which the attachment is sought and that
this amcunt exceeds $200;
(3) that the motion for attachment and the cause of action
are not prosecuted to hinder, delay or defraﬁd any
. creditor of defendant; and
{4) that he has no information or belief that the c¢laim is
discharged by a discharge granted in a proceeding under

the National Bankruptcy Act or that the action thereon is




¢

4.

5.

enjoined or stayed in a proceeding under the
National Bankruptcy Act,

If the'attachmant ig scught on a ground provided in sec. 537(2)(b)
and (e) the order of attachment may be made only upon notice and oppor-
tunity to be heard giéan to defendant,

The notice shall be served on defendant with a copy of the motion
for an order of attachment and a copy of the affidavit. The notice
shall specify

a).the title cf the court in which the action is pending;

b} the name of the parties to the action;

¢) that one of the parties, as named, has filed a motiom

for an oxder of attachment;

d) that a hearing is scheduled on the motion at_the time
and place indicated;

e) that the defendant may appear either in person or by
attorney to show cause why the writ of attéchment should
not be issued;

f) that in the absence of any such showing an order of attach-
ment as requested may be granted.

If the attachment is sought on a ground provided in sec. 537{2)}(a) and {c)
the order shall state that a hearing on the order will be held at -a time
and place specified in the order and that the order and the writ if issued
will be vacated if defendant shows that the order was made without sufficient
cause,

The party obtaining the order shall show within ten days from its
issvuance that a copy of the writ has been served on defendant or that all

reasonable efforts have been made to de so.



’

- Lf the party féils to make such showing the order and the writ if
igsued shall be vecated for lack of sufficient cause.

6. After the motion for attachment and prior to the hearing and
determination thereon the judpge, justice or referee may issue an
order cnicining the defendant from transferring or otherwise dis-
posing of his preperty or granting ahy other relief appropriate to
protect the creditor against frustration of the enforcement of his

claim.

)

{.




77 _ OHIO CODE SUPPLEAMENT

§ 271801

§2713.22
Hscharge-—by suriendss of defendant:
C-Jur2d: Bail §es5

§ Z713.26
Meotion o vacate order of arrost; reduction of bail:
O-Jur2d: Bail §62

R27E3.27
[The amendment in i3 | (129 » 582 [745]), eff
1-10-61, changed the qsterished section “2173.25"
g “2713.28.7)
Rescarch Aids
Motion to vacate order of arrest; reduction of balk:
O-Jur2d: Bail §62

§2713.28
Riesearch Aids
Jail fees:
O-Juwzd: Costs E39

§2713.42
Bescurch Aids
Racial, religious, economic, social, or political prej-
udice of proposed juror as praper subject of in-

iry or gaournd of challenge on woir dire in
qc}:'?'ease. g172 ALR2d4 905.
§2713.43
Resesrch Aids

Oy 7 coNeinne pennomic, tocial, or politicy] prat
weticn af propased jurcr as proper subject of ir.-
quiry or ground of chullenge on voir dire in

eivil case. 72 ALR2d 905.

[ATTACIIMENT]

§2715.01L Grounds of attachment,

In e civil action for the recovery of moaney, at
or after its commencement, the plaintifl may have
en aitachment egainst the property of the defend-
ani upon any one of the folowing grounds:

{A) Excepting foreign corporations which by
compliance with the law therefor are exempted
from attachment as such, that the defendant or
‘one of several delendants is a {oreign corporation;

(B} That the defendant is not a resident of this
state;

(C) That the defendant has absconded with the
intent to defraud his ereditors;

{D) That the delendant has left the county
of his residence to aveid the service of a
SUHMTOnS;

(E} That the defendant so conceals himself
that a summons cannot be served wpon him,

{F) That the defendant is about to reincve his
property, in whole or purt, out of the jurisdiction
of the court, with the intent to defraud his
credimors;

{C} That the defendant is about to convert his
property, in whole or past, into money, for the

pu?.usc of placing it beyond the reach of his
creditors; ©ord

{11y That the defendant has property or rights
e action, which he conoeals;

(I} That the defeadant hes assigned, removed,
disposed of, or is about to dispuss of, his prop-
evty, in whole or pert, with the intent to defrand
his creditors;

{f} That the defendant has franduleatly or
criminally eontracted the debt, or fucurved the
oblipations for which sujt is about to be or has
been brought;

(K} That the clajm i for work or dabor, or for
Necessarics;

(I} That the defendant has not comiplied with
the provizions of seotinns 1308.01 to 1308.09, in-
clusive, of the Revised Code, relzting to bulk
transfers. :

An attachment shall not be granted on the
ground that the defendunt is a foreign corporation
or not a resident of this state for any clafm, other
than a débt or demand arisiug upon contract,
judgment, or decree, or for causing damage to
praperty or death or personal injury by negligent
or wrongful act

* HISTORY: [29 v 13{17%), 8L EX 7162,

Forma

Onder on motion to discharge altachment, Rich-
ards No31-8; Pelition, Mo.l42-1.
l;‘L’Wull.;.l 191:113

Nature of remedy and parues:
O-Jur2d: Attachment §1 et sen

Attachment and garnishonent of funds in branch
bank or main ellice of bank havinz branches, 12
ALK3d 1088,

Gamishment of salary, wages, or commissions
where defendunt deblor is indehtod to garnishee-
employer. 93 ALRZA 855,

What coastitules a fraudulently contracted debt
or fraudulently inenrred Mability or obligation
within purview of statule aathorizing attach-
ment on such grounds, 39 ALR2d 1985,

INDEX TO CASE NOTES

Law review artide, 7

Nowmesidency 8: groosod, %, 4

Placing funds beyoud reach of crediturs, pioof of fotea-
tion, 5

Spendiierift o, protecds nol subject to attichmext, |

Threats o dispoze of property a1 growmd, 3

Wit of attachment held wuid, when, &

CASE NOTLS

l. A provizion in a trust instrument crealing o
spendthrift trust is valid as against persons to whom
the spendthaft owes the duty of support and the
proceeds of such funds in the bands of the trustes
are not subject to aftachment: MoWilliams w
McWitliams, 74 OLA 535 (CP).

2, Ik is not necessary to show an overt act to sustain
an order of abtzchment made on an affidavit that
defendont s aliout to remuve or conceal his property;
oroof of threats by debtor to dispose of his property
50 as to prevent the collection of the deht is sufiicient

Underdining ladicates new mraterial; Q indicates delotinn




£ 6201 CIVIL PRACTICE LAW AND RULES

ARTICLE 62
ATYACHMENT

References’ Who may grant arder, 11 C-Wild § 75:9; construction of Civil Practice
Law and Rules provisions relating to attacliment, }I L~W2d § 75655

§ 6201. Grounds for attachment.

An order of attachment may be granted in any action, except a matri-
monial action, where the plaintift has demanded and would be entitled,
in whole or in part, or in the alternative, to a money judgment against
onc or more defendants, when:

1. the defendant is a forcign corporation ar not a resident or domicil-
iary of the state; or '

"2, the delendant resides or is domiciled in the state and cannot be
personally served despite dilizent efforts to do so; or

- 3. the defendant, with intent to defraud his creditors or 1o aveid the
survice of summons, has departed or is about to depart frain the state,
or keeps himsell concealed therein; or

"4. the defendant, with intent to defraud his creditors, has assigned,
disnosed of or secreted property, or removed it from the state or is about
o Az any ol thise acts; or

5. the defendant, in an action upon a cuiiiact, exprass or imphied, has
. been guilty of a fraud in contracting or incurring the liability; or

6. the action is based upon the wronglul receipt, canversion or re-
tention, or the aiding or ahetting thercof, of any property held or owned
by any governmental agency, including & municipal or public corporation,
or officer thereof; or

7. the cause of action is based on a judgment, decree or order of a court
of the United States or of anyv other eoust which is entitled te full fulth
and credit in this state, or on a judgiment which qualifies for recognition
under the provisions of article 535 or

8. there is 2 caute of action to recover damnages for the conversion of
personal property, or for fraud or deceit.

History: Am, L 1970, ch 980, eR Sept 1, addioz sub 7 and renumbering former sub 7
to be &

Refereaces: §1 C-W2d E5 76:16-76:32; by and against whom attachinent olrtainable,
il C-W2d E§ 76:7-76:12; actions in which aitachment available, 11 C.-W22 §§ 76:13,
?51": statement of ground of contract linbility fraudulendly incurred, 11 c-wad
3 Gﬁ'i attachment in action for foreclosure of mortgage, 15 C-\W2d §92 183; pro-
visional remedies in actions involving Swate, 21 C-W2d § 126 59,

CASE NOTE®

New notes added: well as a security gurpose. ?etberg 7
Joinder, T 16.1. l;.;baaggmcs Ine. 43 Misc 2d 134, 250 NYS

A. IN GENERAL ¥ 2. Yurisdictional requirements,

% 1. Generally. Where trust property sshjcct to attach- |

Attachment serves a jurisdictional as  ment uander subd 1 of CPLR § 6201 is sit-
52 [ 13 NY Civ Prac Sepp}



Rule 1285 RuiLes oF CIVIL PROCEDURE

FRAUDULENT DEBTOR’S ATTACHMENT

Rlﬁel 1285. Conformity Lo Foreign Atfachment

Excopt as othorwise provided in this chanter, the proccdure
in an acticn comumenced by a writ of frandalent debtor's attach-
ment sholl be in aceordance with the rules relating to foreign at-
tachinent. Adopted April 12, 1954, Eff, Oct, 1, 1954

Rule 17286. Senpe

A fraudulent dellor's attachment may be issued to atiach pas-
sonal property of the defendant within the Commonwenlth and
not exernpt from cxecution, upen any cause of action at law or
in equity in which the relief sought includes a judgment or decree
{or the payment of money, when the defendant with intent to de-
fraud the plaintiff

(1) has removed or is about to remove property from
the jurisdiction of the court;

{2) has concealed or is about to conceal property;

9% hap feancTropd Ao 0 Tyt e dresaeTae ieamarteery o
LS onae tramlovred or io sboul fo trinsior properiyy of

(4) has concealed himself within, absconded, or absent-
- ed himself from the Cormmonwealth.

Adopted April12, 1854, Eff. Oct. 1, 1054,

Note: Frawdulent debtor’s attachinent as disilneuished from for-
eigo nftachment is not applicalble lo renl propecty. “Lhe remedicd
availahle under the Yreoudulent Convesance Act of May 21, 1521,
Lo 1045, 30 P8, §§ 335, 350 In regard to bath real and personal prof-
ety are not suspended or affecied by these rules.

Rule 1287. Commencemend

(a) A fraudulent debtor’s aitachment shall be commenced by
filing with the prothonotary
{1} a praecipe for a writ, which shall dircet the sheriff to
attach such specific items of personal property of the de-
fendant as are set forth in the praeeipe, and all other per-
sonal property of the defendant,

(2} a bond or, in lieu thereof, security in the form of
legal tender as hereinafter provided, and

{(3) 2 complaint.
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