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~ Place 

May 5 - 7:00 p.m. - ~O:OO p.m. 
May 6 - 9:00 a.m. - 5:00 p.m. 
May 7 - 9:00 a.m. - 4:30 p.m. 

State Bar lklUding 
1230 loT. 'l!l1rd Street 
Los Angeles 

TENTATIVE AGENDA 

for meeting of 

CALIFOlINIA lAW REVISION COIolMISSION 

Los Angeles May 5. 6. and 7. 1966 

May 5 

1. Approval. of Minutes of April 1966 Meet1ns (encl.osed) 

2. Administrative Matters 

3. Study 44 - !!be Fictitious liaJIIe statute 

Memorandum 66-18 (to be sent) 
Revised Tentative RecOIIIIIendation (attached to memoralldum) 
Revised Research Study (to be sent) 

4. Study 67 • Suit in Common Name (formerly part of Study 44) 

Memorandum 66-~7 (sent for AprU meeting) 
First Supplement to Memorandum 66-17 (to be sent) 
Reviled Research Study (you bave this) 

May 6 

5. Study 36(t) - COndemnation law and Procedure 

!!be R18bt to Possession Prior to Final Judgment 

Memorandum 66-19 (to be sent) 
Tentative RecCl!!II!!f>ndation (attached to memorandum) 
Revised Research Study (to be sent) 

6. Study 50 - Ri8bts and Duties Upon Abandor:aent of Lease 
First Supplement to Memorandum 66-15 (enclosed) 
Memorandum 66-15 (sent for April meeting) 
Revised Tentative ReCOllllllendat!on (attached to Memorandum 66-15) 
Memorandum 66-7 (sent fo;: Feb1'l.UU'7 meeting) 
Original Tentative RecOIIIIIeDdation (attached to Memorandum 66..7) 
Revised Research Study (to be sent) 
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May 7 

Continuation of consideration of topics listed for May 5 and May 6 

7. study 42 - Good Faith Improvers 

Memorandum 66-16 (sent for AprU meeting) 
Revised Tentative Recommendation (attached to IIIeDIOrandum) 
First Supplement to Memorandum 66-16 (sent for AprU meeting) 
Alternative statutory provisions (attached to supplement) 

8. study 63(L) - Evidence Code 

Memorandum 66-21 (to be sent) 
First Supplement to Memorandum 66-21 (to be sent) 
Second Su:;:plement to MemorandU E6-21 (to be sent) 

9. Study 26 - Escheat of Peracr.e.l Property 

Memorandum 66-20 (to be sent) 
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MINUTES OF MEETING 

of 

MAY 5, 6, AND 7, 1966 

Los Angeles 

A regular meeting of the California law Revision Commission was held 

at Los Angeles on May 5, 6, and 7, l.966. 

Present: Richard H. Keatinge, Chairman 
James R. Eawards 
John R. McDonough 
Herman F. Sel.vin 
Thomas E. stanton 

Absent I Hon. James A. Cobey 
Hon. A1fred H. Song 
Joseph A. ~ll 
Sho Sato, Vice Chaiman 
George H. MJ.rpby, ex officio 

Messrs. John H. DeMoul.l.y, Joseph B. Hervey, John L. Reeve, and Clarence 

B. Tayl.or (May 6 and 7) of the COrIiIl1ssion's staff' al'So were present; 

Present on May 6 were the following observers: 

Richard Allen, Department of Water Resources 
Robert F. Carl.son, Department of Publ.1c Works 
ThOlllBs H. Clayton, Departments of General Services and FlMnce 
John M; Morrison, Office of the Attorney General 
David B. Walker, Office of County Counsel., San Diego 

Al.so present on May 6 was John McIauri!l.', of the l.aw firm of Hill, 

larrer. and Burrill, the Commission's consu].tant on Eminent Domain. 



ADMINISTRATIVE MATTERS 

Minutes - Regular Meeting 
May 5, 6, and 7, 1966 

Minutes of April 1966 Meeting. The Minutes of April 1966 Meeting were 

approved as submitted. 

Additional Meeting in May. In order to maintain its schedule on 1ts 

1967 legislative program, the Commission determined to hold an additional 

meeting in San Francisco on May 27 (evening) and 28. 

Future Meetings. Future meetings are scheduled as follows: 

May 27 (evening) and 28 

June 9 (evening), lq and II 

San Francisco 

San Francisco 

July 21, 22, and 23 (three full days) Long Beach 

August 12 and 13 (two f'ull days) 

September 16 (evenill8) and 17 

October 20, 21, and 22 (three f'ull 
days) 

November 17 (evening), 18, and 
19 (morning) 

December--not yet scheduled 
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Minutes - Regular Meeting 
May 5, '6; and 7, 1966 

STUDY 36(L) - CONDEMNATION LA~! AND PROCEDURE 

The C=issi:m cDnsidered HemDrandlUl1 66-19 and the attached draft 

of proposed legislation and two proposed constitutional amendments. The 

following actbns were taken: 

Constitutional amendment 

The C=ission approved the proposed constitutional amendment (green 

pages) after revising i':; to read as follows: 

SEC. 14. (a) __ Exc~pt as provided in subdivisions (b), (c), 

and (d) of thi~_s_e_cti:m: 

ill Private property shall not be tal;:en or damaged for public 

use withouc just c:Elpensat:Lon having first been made to, or paid into 

court for, the o,mer. 

civil cases and, unl,.essua jury is waived, shall be determined by a jury. 

~ - and-IlQ- ~igat-Qf - way -o~·-lap.as- te·-be - as ed- fOl'-l'eservoir-l'UPposee- -ahall-ee 

allll FGp Fiatea- teo. the --\ise ·-of --lU!y- oSFpsratioB~-·eKaellt a-mUll.ieipal- eOFpOFa-

1;1 sn - SF --a·-es aBty·· S1' - the· -g ;';ate-· 9 F --metFDpO 1 itall - wa t ep-a i 6tFie t , -lI!lUli e i]lal:. 

ati Hty·-distFiet., -lll.Ull.ieipal-wateF-aistFict, .. til'aisage, - brigat iss, -levee, 

iFeclamati9B- -SF-wa;';eF· -e9ssel'vatisB-aist1'iet., -01'" simHaF-puB He 

eSFpsration-IIRti 1- ·full-cGBpeasati9B tlleFefoF··be·· fipst-I!!aae- iSll!9Bey 

eeaefite-fi'9lI!-aaY"im!lFsvernent-l'FSl'saeti-ey-slich-·eOil?p9Fatioa-;-wIliee 
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Niuutes - Regu:ll,. 'leeting 

May 5,·6, and 7, ~966 

-€~n_.ti~- saaU.- :fJe- a-sce;:'te:3.I'lee.- :fJ5'- e- jtlTj";" tlf'l1.e-5S·' tl.-;j~be 

-wa.3.'I'edr aBo' in .. €i.tbe~- ei'li!"eaBeB- if1-' a- eOll."t·· 0€- ':reeerd, - as- she·B.-be 

F~eBe~i~eQ-~~-lawi-~e'liaed,-.tflat-il'l-al'l5f-p~eeee.il'lg-3.fl-emifleftt 

Q.QJ;la4.B-~~lat-~". .. tlae- g" a :te'j- e,,- a- e€l<l.'l.t:rT e,r- a -1Iltl!'l3. e3. flei -e~ H'Ml; 

.oF-me t~QFeatlU'l- wate~- a4. s:t~i et, .. 1IlIlffi. eiIla! ",t·ilH:r- d-1. 13trl et; -1Il'lil'l3.e3.l?!l-i 

wateF- aistFiet., a~a4.Bage., .. iu3.gaM.efl,-!evee,· "ee!6Iilat3.eft·· e,r- 'IIat~ 

€eBseF'latieB- aist~·4.et, .. G~'" B·iIIl4.!aF-ptle!ie·· cerpereti0ft," the- eiferesaia 

lOta;;e- 9!'-l!IliftieiIlaUtJ'- G,'- e~l\'flt:r-ef'-pliloHc" e0f'!lElf'atl€>ft- ef'- aistf'3.et 

a€OFes a4.d -IIIaY" take- oiHImed" ate-pe13s ess 4. 9ft - aftd - \;I13e - of - aftJ'- r4.gat· . €If - 'ilay 

€if'- :taftds-te·· 10 e- >l sea - fm:' . f'e sef'VEli,,-pli!'!"es es·; - f'e'lIi-1.f'ea - fef'- a"llliei 4.e "1i13e 

'IIll.etae!,,,tae,,fee-taef'eef-ef'-aft"eaSemeJit-t"erefol"-loe-seugat-lipElft-f;il"flt 

e_fte;iftg-eminent delil.arn"l'l?6eeeMftgs- aecel"dillg- teo ·law-;ift- a- eeurt eo!' 

eSll!J?etent- jlif'4.sd4.eti(lft- and" 'i;"el"elipllH- g;iving" saea·· seelid ty";ift,,tll.e-'ilaY- sf 

Jj1611.ey"de1l8sited- as"t"e" cetlrt- ill."whiell.-st>el1· 'i!l:'eeeedillgs are-penaillg-may 

aire et, - Ma -;ift - S t> ell. - eJl'l(loot s,· as - the - e et>n·· may-aete i'lnifte - t e" loe - f'e asell.asly 

ade'lt>ate-te' seet>re" teo ·the .. OWHel:'- €If -tae· ·pl.'opel'ty" sot>gat-'i;e-be- taken 

!l.Bm!ediate-i!ajlEell.'i;-of,· oj USB" eompeliBaM, (}ft_·, :Fel:'" st>ea "ta.i<iftg-all.d" aftJ' 

aamage-:i:fteiaeftt"B"ereBo,-inelaaill.g-damages-susBaiRed"loY·l'easell.-of-aft 

adj t>a:i:eatieR -'fiaa '6-B"e1'e- is"ne"ftecess:i:ty- fol:'" taking-tll.e-pl'Bpel:'ty;" as 

secft "as"the same" eaR-se" aseel'Baifted"aeesl:'dillg"t()"la,h' ,,!F;,e-eoRFt-may, 

1i!'9ftm9Biell.-of-a"Y"1l81'ty"te-said-elil.ifteRt-domaiR-p1'geeedillgs,,,af'tel:' 

st>eh-ll.otiee-te"t"e··otll.el:'-pai't:i:es-as-tae-erlUi't-maY-l"f'esel:'ibe,' altel:" t"e 

_9URt - of - Blieh" seet>l:':i:ty- 8o"l:'efl.ail'ed - ift - slwh· 'pf'oeeediRgsT 
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Micutes - Regular Meeting 
l!J:lY 5, 6, and:j,. 1966 

~~~E-pther interest be. sought, the pl~i:n:tiff~ay take possession 

!?!:.~se ~ taken, the]?lai.n~ciff shall depo.sit proba.ble just compensa­

tion in accordance wi~h .. s.~b.d}:..vi~i.0!l_.ld.L..o.f ~Ghis ~ection. 

(c) HUh respect to. yroceedings in e.rninent domain not covered 

in subdivision (b) of this section, the L.e.gislature may specify an~ 

;E.lain0-ff shall depo.sit .p.rppable just c2!rr.P.e..ns~tion in accordance with 

~~bdi vision (~) of tl'..:!:.s _ s.,,-cj;io.£:. 

(d) Before posse!,si:o.n. or use of prO)?eo-ty :i:s . .:t.aken, just 

~ompensation shal.l,. be_.~a,de °eo the owner oy .. t}!e.J?.laintiff shall deposit 

such amount of money ..as t.h.e court dete~in.e.s_j;o be the probable just 

·5· 
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Minutes - Regular ~~~ing 
~..ay 5, 6, and. 7, 1966 

~he -taking··ef "pl'i va~e··Ill'9pel'ty·· fel'-a"l'ai ll'aaa "1'!lB-by·· steam-9!' 

e leetl?ia-p9wel?-fOl?··legging- 91?-llllll1gel?ing-plil?peses- BaaU· 1ge-aeemea .. a 

]l~Bes-aaall-tRel."elipen··ana-tael'e19y-1gee9I!!Q-a-e9Bllll9R-eal'Fiel'~ 

The Department of Pl'blic 1'1:>rks suggested that the clause "subject to· 

the provisi,ms of Secti·~n 23a of Article XII" be deleted from paragraph 

(2) of subdivision (a) of the proposed amendment as set out above. This 

suggestion ~las not adopted because the C=ission c:msidered the clause 

necessary to make H clear that the proposed amendment did not impliedly 

repeal the provisions of Section 23a of Article XII. 

The Commission considered Exhib it latta ched to Memorandum 66-19, but 

determined not to recommend a constHutional amendment to merely clean up 

Section 14 of Article I without making any substantive changes. 

TEE PROPOSED LEGISLATION 

In general 

The Commission considered Memorandum 66-19 and reviewed in detail the 

draft of legislation to add Chapters 1, 2, and 3 of a new Title 7.1 to 

Division 3 of the Code of Civil Procedure. The changes, additions, and 

omissions directed by the Commission are set forth opposite the section in 

the following outline: 

Section 1268.01 (new) 

The Commission approved Section 1268.01 which deals with the deposit 

of probable just compensation prior to judgment. The words, "or, if requested 
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Minutes - Regular Meeting 
May 5, 6, and 7, 1966 

by the plaintiff, for each separate interest in the property" were deleted 

to avoid any reference to the plaintiffs making of separate deposits for 

each particular interest in the property taken. Similarly, the words 

"amount or amounts" were changed to read simply "amount" throughout the 

chapter. 

The Commission considered the problems inherent in the use throughout 

these chapters of the words "the property" and "parties to the proceedings". 

It was noted that Code of Civil Procedure Sedtion 1244 makes liberal 

provision for including in a single proceeding in eminent domain any 

number of parcels of land to be devoted to the same public use, and that 

the plaintiff generally determines both the parcels to be included in the 

one proceeding and the parcels of which immediate possession is to be 

requested. It was also noted that, under existing law, the plaintiff may 

take immediate possession of only so much property as is needed for the 

specific purposes of "rights of way" or "lands to be used for reservoir 

purposes. " In view of the broad provisions for posses sion prior to 

judgment, problems may arise as to the portion of property of which 

immediate possession mayor must be taken. The staff was directed to 

clarify the section, and related sections, to assure that "the property" 

means a parcel of property within a single ownership irrespective of the 

number of parcels joined in the particular proceeding. The clarification 

is also to achieve the effect that the "parcel" for which a deposit is to 

be made is the same portion of property to be eventually valued as a unit 

in the eminent domain proceeding. 

Section 1268.02 (new) 

This section was approved with minor changes made in the interest 

of clarifY. 
-7-



~_ction 1268.03 (new) 

Minutes - Regular Meeting 
May 5, 6, and 7, 1966 

This section, requiring notice of a deposit to "the other parties 

to the proceeding" was approved after addition of the words "who have 

an interest in the property for which the deposit is made." 

Section 1268.04 (new) 

This section was approved as drafted. 

Section 1268.05 (new) 

This section, dealing with the withdrawal of deposits, was approved 

as revised in the interest of clarity and precision. The section is to 

be revised to assure a discretion to the court to permit withdrawal of 

only the amount to which the applicant is entitled, even though other 

parties are served and fail to object. The section is also to be changed 

to permit the court to require an undertaking as to an amount withdrawn 

even though another party may not specifically claim that portion. The 

section is also to be clarified to assure that an adverse claimant, by 

failing to object to a withdrawal, waives only his right to withdraw the 

same portion--and his rights against the plaintiff, rather than finally 

as against the withdrawing :party. 

See also the action taken under Section 1268.06. 

section 1268.06 (new) 

This section was approved as revised in the interest of clarity. 

The Commission directed that the substance of subdivision (d) of this 

section, permitting the recovery of bond premiums as costs in the pro-

ceeding, be also added to Section 1268.05, with an appropriate exclusion 

for situations in which the controversy between adverse claimants is a 

matter of title rather than allocation of the award. 

Section 1268.07 (new) 

This section was approved with minor grammatical changes. 
-8-



Section 1268.0~ew) 

Minutes - Regular Meeting 
May 5, 6, and 7, 1966 

This section was approved with minor gramma.tical changes. 

Section 1268.09 (new) 

This section was approved as drafted. 

Section 1268.10 (new) 

This section was approved as drafted. 

Section 1269.01 (new) 

This section, restating the constitutional right to immediate possession 

in certain cases, was approved as drafted. The exact language of the 

section is to conform to the approved version of the proposed constitu-

tional amendment • Subdivision (c)( 5) will be changed in effect because 

of changes made to Section 1269.04 increasing the period of notice to the 

owner from 20 to 30 days. 

~ection 1269.02 (new) 

This section which states the statutory right to immediate possession 

in cases where the plaintiff's determination of necessity is conclusive, 

was changed by deletion of subdivision (e). The comments to the section 

are to indicate that existing writ practice with respect to orders for 

possession is to be continued. Subdivision (d) was changed to require 

that any motion to modify the order for possession te made within 10 days 

after service of the order upon the property owner. 

Paragraph (1) of subdivUion (d)was changed to require that the hard-

ship to the property-owner be shown "clearly" to outweigh any need of the 

plaintiff for immediate possession. 

Section 1269.03 (new) 

This section was changed by deleting subdivision (f), which provided 
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Minutes - Regular Meeting 
May 5, 6, and 7, 1966 

an appeal from the granting or denial of an order for possession. The 

section was also changed by deletion of subdivision (c) which detailed 

the contents of the motion. 

Section 1269.04 (new) 

This section was approved with minor grammatical changes made in 

the interest of clarity. The comment to the section is to indicate 

that subdivision (f), dealing with service upon persons at the same address, 

means service upon each residential unit, rather than all residential or 

business units having the same street address. 

Section 1269.05 (new) 

This proposed section, which wouldhave required 90 days written 

notice by the condemnor to occupants of homes, farms, and business 

locations before any move is required, was deleted. In lieu of such 

section, the period of notice under all orders for possession prior to 

judgment was increased from 20 to 30 days. 

Section 1269.06 (new) 

This section, dealing with deposit and possession on motion of the 

defendant, is to be revised to limit application to cases in which the 

property being taken is a residential building with not more than four 

living units and the defendant moving for the deposit is a resident of 

one of the units. Because of this substantial change in the section, 

the Commission directed that an appropriate provision be added to Chapter 1 

(commencing with Section 1268.0l) to provide that where a deposit is made 

under that chapter, and if any portion of the deposit is withdrawn by the 

defendant, the condemnor thereby acquires the right to possession and use 

of such defendant '6 interest in the property. 
-10-



Minutes - Regular Meeting 
May 5} 6} and 7} 1966 

In subdivision (a)} the word "move" was substituted for "file, 

notice aod serve a motion." 

In subdivision (b), in the first sentence the words "30 days after 

the date" were inserted for the words "20 days after the date of the order 

if, before the expiration of the 20-day period,". In the second sentence, 

the words "20 days after the date of the order" were inserted for "the 

20-day period". 

A provision should be added to Section 1269.06 that interest not be 

recoverable for any period of delay in the trial of the case cause by 

the defendant. 

As thus revised} Section 1269.06 was approved. 

Sections 1270.01 to 1270.08 generally 

The staff' was directed to determine whether Chapter 3 could be 

drafted similar to Chapter 1. Specifically, should the deposit after 

judgment is entered by "probable just compensation"? Can the withdrawal 

provisions of Chapter 1 be adapted for use in Chapter 31 

Section 1270.01 (new) 

This section stating theprequirements for taking possession by the 

condemnor after judgment was clarified to make it clearly apply to all 

instances of taking possession "after the entry of judgment," as opposed 

to the taking of so called "immediate possession" under Chapter 2. 

Section 1270.02 (new) 

This section ·was a~roved as drafted. 

Section 1270.03 (new) 

This section was approved as drafted. 
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Section1270.04 (new) 

l.lL1l'tes - Regular Meeting 
}ay 5, 6, and 7, 1966 

This section, dealing with the motion to increase or decrease the 

deposit made to obtain possession after entry of judgment, is to be 

clarified to assure that it pertains only to the amount, in addition to 

the amount of the judgment, that is deposited to secure payment of any 

further damages and costs that may be recovered in the proceeding. The 

section also is to provide that this further sum is deposited as security 

and is not subject to withdraw~ 

Section 1270.05 (new) 

This chapter is to be revised to make applicable to withdrawal of 

deposits made after entry of judgment such parts of the comparable 

provisions dealing with deposits made before judgment as may be appropriate. 

Consideration should be given to adding a provision to deal with the 

eventuality of adverse claims between defendants to the amount deposited 

and to permit the court to require an undertaking for withdrawals in 

appropriate cases. 

Section 1270.06 (new) 

This section was approved as drafted. 

Section 1270.07 (new) 

This section was approved as drafted. 

Section 1270.08 (new) 

This section was approved as drafted. 
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Section 1249 (amended) 

Minutes - Regular Meeting 
May 5, 6, and 7, 1966 

The substance of this section was approved as drafted after "in any 

case in which there is a new trial," was substituted for "in any case in 

which a new trial is granted as a result of a motion therefor, an appeal, 

or for any other reason." 

The Department of Public Works objected to subdivision (g), but the 

subdivision was approved in substance as contained in the staff's draft. 

The provisions of this section relating to date of valuation are to 

be split out into a separate section. 

Consideration should be given to defining date of valuation in what 

would remain of Section 1249 when the date of valuation provisions are 

placed in a separate section. 

The comment to Section 1249 should indicate that a mistrial is under 

subdivisions (e) and (f) and that a new trial as a result of a motion 

therefor or as a result of a reversal of the original judgment on appeal 

is under subdivision (g). 

The stBff is to check with the Legislative Counsel to determine 

whether six months is a proper method of computing time under Section 

1249 as revised. 

Section 1249.1 (amended) 

The relationship of this section to proposed Section 1269.06 should 

be considered by the staff in redrafting this section. Possibly an 

additional subdivision is needed in view of Section 1269.06. The Com-

mission declined to attempt to clarify the meaning of the phrase 

"improvements pertaining to the realty that are on the property" because 
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this matter will be the subject of a separate study. 

Subdivision (d) should be revised to provide that any time after the 

condemnor has made a deposit of probable just compensation, wbether or 

not any portion of the deposit is withdrawn, the cocdemnee may vacate the 

property and notify the condemnor that he has done BO. The condemnor 

tben has the right to take possession and, whether or not the condemnor 

takes possession, the risk of loss then shifts to the condemnor. 

Section 1253 (amended) 

This section was approved as drafted. 

Section 12558 (amepded) 

This section was approved as drafted. 

This section was approved as drafted except that the approval of sub-

division (a)(4) was subject to any action taken on Section 1269.06. 

This section was approved as drafted. 

Government Oode Section 16425 (added) 

This section was approved after the words "to the plaintiff in the 

eminent domain proceeding" were deleted in the last sentence. 

Government Code Sections 38090 and 38091 (amended) 

These sections were approved as drafted. (Note that the reference to 

Section 1249 may require a change if the date of valuation section number 

is changed.) 

Streets and Highways Code Sections 4203 and 4204 (amended) 

These sections were approved as drafted. 

Repeal of Sectio~s 1243.4, ~243.5,1243.6, 1243.7, and 1254 

The repeal of these sections was approved. 

Section 18 (operative date) 

This section was approved. 



Minutes - Regular Meeting 
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SroDY 42 - GOOD FAITH IMPROVER 

The Commission considered the draft of the tentative recommendation 

on this subject dated May 2, 1966. The following actions were taken: 

section 871.1 

Subdivision (a) was revised to read in substance: 

(a) As used in this chapter, "good faith improver" means a 
person who, acting in good faith and erroneously believing 
because of a mistake either of law or fact that he is the owner 
of the land or is entitled to posseSSion of the land for not 
less than 15 years, affixes an improvement to land owned by 
another person. 

In subdivision (b), the phrase "the United States," was deleted. 

Section 871.2 

This section was approved as drafted. (Note, however, that the word 

"lease" shOuld be changed to "right to possession" to conform to the change 

made in Section 871.1. ) 

Section 871.3 

This section was approved as drafted. 

Section 871.11 

This section was approved as drafted. 

Section 871. 5 

This section was approved after the first sentence was revised to read: 

"Subject to Section 871.4, the court may effect such an adjustment of the 

rights, equities, interests of the good faith improver, the owner of the 

land, and the other parties as is consistent with substantial justice to the 

parties under the circumstances of the case." 

Additional provision 

The substance of the following provision is to be added to the proposed 
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legislation: 

Minutes - Regular Meeting 
l~ay 5, 6, and 7, 1966 

This chapter does not affect any legal or equitable defenses, 
such as adverse possession, estoppel, or laches, that may be 
available to a:good faith improver. 

section 871.6 

Subdivisions (b) and (el are to be revised to provide that the owner 

may offer to transfer to the improver or the improver may elect to purchase 

"the improvement and the land reasonably necessary to the convenient use of 

the improvement." This text is taken from the case law on mechanics liens. 

The meaning of the phrase "good faith improver and his predecessors 

in interest" should be explained in the comment to this section. 

section 741 (amendment). 

The word "permanent" is to be deleted. 

section 3 

This section was approved as drafted. 

Approval for distribution for comments 

After the tentative recommendation has been revised to reflect the 

actions taken at the May meeting, the tentative recommendation is to be 

distributed for comment to all interested personQ and organizations. 
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SWDY 44 - FICTITIOUS NAME STATUTE 

The Commission considered Memorandum 66-18 and the Revised Tentative 

Recommendation relating to the Fictitious Name Statute. The following 

actions were taken: 

Civil Code Sections 2466-2471 

The repeal of these sections was approved. 

Proposed legislation to be compiled in Business and Professions Code 

The proposed legislation is to be a new Chapter 5 added to Part 3 of 

Division 7 of the Business and Professions Code. 

Section 17900 

Section 17900 was revised to read: 

As used in this chapter, "fictitious name" means: 
(a) In the case of an individual, a name does not include 

the surname of the individual. 
(b) In the case of a partnership, a name which does not 

include the surnames of all the members of the partnership. 
(c) In the case of a corporation, a name other than its 

corporate name as set out in its articles of incorporation. 

Section 17901 

Section 17901 was approved as drafted. 

An alternative which wruld have included "unincorporated association" 

within the definition of "person" was rejected since it would impose an 

unreasonable burden on many nonprofit unincorporated associations. 

The comment to the section is to be revised to read: 

This definition is added to eliminate needless repetition 
in the remainder of the statute. 

Section 17902 

Section 17902 was revised to read: 
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17902. (a) Every person vho regularly transacts business 
in this state under a fictitious name shall, vithin 40 days from 
the time he commences to transact business in this state, file a 
fictitious name certificate in accordance 'lith this chapter. 

(b) A partnership shall file a nev fictitious name certifi­
cate in accordance 'lith this chapter vithin 40 days after any 
change in its membership. 

(c) A corporation shall file a new fictitious name certifi­
cate in accordance with this chapter within 40 days after any 
change in its corporate name as set out in its articles of 
incorporation. 

(d) A person who has filed a fictitious name certificate 
shall file a new fictitious name certificate in accordance with 
this chapter before continuing to transact business in this state 
under a fictitious name after the expiration of the earlier 
certificate. 

(e) A person shall file a new fictitious name certificate 
in accordance 'lith this chapter within 40 days after any change 
in the address of his principal place of business in this state. 

The amendment to Section 17902(a) vas adopted to make it clear that 

the statute does not apply to a person vho engages only in isolated trans-

actions in California. The comment is to be amended to reflect this .. -J.'. 

policy decision. 

The statute also was amended to provide a 40 day period in which to 

file a fictitious name certificate. This requirement vas taken from 

Corporations COde Section 1570C governing the designation of an agent to 

accept service of process on behalf of a foreign partnership. 

Section 17903 

This section vas approved as drafted. 

Section 17904 

Section l7904{b) was revised to read: 

The complete address of the person's principal place of 
business in this state, if any. 

Section l7904(c) vas revised to read: 

In the case of an individual registrant, the full name 
and complete residence address of the individual. 
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In the case of a ~artnership registrant, the full names and 
complete residence addresses of all the members of the partner­
ship. 

Section 17904(e) was revised to read: 

In the case of a co~orate registrant, the name of the cor­
poration as set out in its articles of incorporation. 

Section 17904(g) was deleted as unnecessary, as was the provision in 

17904(c) that would have required a co~oration to list certain of its 

officers in its fictitious name certificate. 

Section 17905 

Section 17905 was revised to require that only two or more of the 

partners sign the fictitious name certificate on behalf of the partnership. 

The requirement of acknowledgement was approved and the Commission also 

added a requirement that the certificate be verified. The clause "Notwith-

standing the provisions of Section 1195 of the Civil Code" was deleted. 

Section 17906 

Section 17906 was revised to read: 

A fictitious name certificate expires ten years from January 1 
of the year following the date it was filed in the office of the 
Secretary of State. 

Section 17907 

The words "operate to" were deleted from the second sentence of the 

section. The section was approved as revised. 

Section 17908 

Section l7908(a) was revised to read: 

A person who has filed a fictitious name certificate may, 
upon ceasing to use that fictitious name, file a certificate 
of abandonment of use of a fictitious name. The certificate 
shall be filed with the officers with whom the fictitious name 
certificate was filed. 
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Subdivision (b)(5) and the first clause in Section 17908(c) were 

deleted as unnecessary. 

Sections 17909 and 17910. 

These sections were approved as drafted. 

Section 17911 

The section was revised to provide that a certified copy of a fictitious 

name certificate is to be prima facie evidence only of the information that 

is required to be in the certificate. This will prevent persons from 

padding their certificates to obtain the evidentiary advantages Cit' the 

section. 

Section 17912 

The civil penalty provided in the tentative recommendation was deleted. 

It is to be replaced by a criminal sanction: failure to comply with all 

of the re<J.Uirements of the chapter will be a misdemeanor punishable by a 

fine not to exceed $300. The fine is to be levied on the individual, part-

nership, or corporation that is required to file the fictitious name certifi-

cate and not on the individual members of the firm. The Commission concluded 

that an automatic sanction was needed to obtain compliance with the chapter. 

Mr. Selvin and Mr. Edwards voted against the adoption of a criminal penalty. 

The staff was instructed to amend the section and the comment thereto 

to make it clear that a violation of the chapter will neither invalidate a 

transaction made in a fictitious name nor ~bke it unenforceable. In addition, 

it should be made clear that a fictitious name certificate will be valid 

even though it is filed after the time in which it is required to be filed. 

Business and Professions Code Sections 10159.5 and 10522.5 

These sections were approved as drafted in the tentative recommendation. 
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This section ~as approved as drafted in the tentative recommendation. 

Government Code Sections 26848 and 12193.5 

These sections were approved as drafted. 

Operative Date 

An operative date of January 1, 1968,was approved for the act. Persons 

are to be permitted to file a certificate before the operative date and such 

certificate will be deemed to have been filed on the operative date of the 

act. '!be Commission did not approve Section 9 of the draft. 

/ 
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SroDY 67 - SUIT IN COMMON NAME 

The Conmission considered Memorandum 66-22 and the draft statute 

distributed therewith. The following actions were taken: 

Section 388 of the Code of Civil Procedure 

The repeal of the existing Section 388 was approved and a propcsed 

substitute was then considered. 

Subdivisions (a) and (b) were approved. The staff was directed to 

revise subdivision (c) to provide that an individual is not liable 

personally upon a judgment against an unincorporated association unless 

the individual was named as a party and personally served 1n his 1ndivjf"'~" 

c::rpacity. A judgment against an unincorporated association creates no 

lien on an individual's property and execution on the judgment can be 

levied only upon the property of the association. 

Consideration of subdivision (d) was deferred. 

Section 395.2 

Section 395.2 was approved. 

The comment should identify the constitutional provision governing 

suits against co~orations. 

Section 410 

Section 410 was approved. 

Section 4u 

Subdivision 2.1 should be revised to express, in principle, the idea 

that an association may be served by personal service on the president or 

other head of the association, a vice president, a secretary, an assistall~ 

secretary, general manager, or general partner or upon a designated agent 

for service. If none of the foregoing persons (not including the servie:; 

agent) can be found with due diligence and if the service 
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agent cannot be found at the designated address, then service upon aoy 

member together with mailing to the last known address of the' principal 

office or place of business is sufficient. 

Subdivision 2.1 is also to be revised to indicate that the public 

agencies identified in subdivision 5 are not included among the associa-

tions covered by 2.1. 

Section 411 was then approved. 

COrporations Code Section 22500 

~ Section 22500 is to be revised to eliminate public entities and public 

agencies from the definition of "unincorporated association." 

Section 22501 

Section 22501 was revised to read in substance as follows: 

22501. Except as otherwise provided by statute, an 

unincorporated association is liable for its act or omission, 

and for the act or omission of its officer, agent, or employee 

acting with the scope of his office, agency, or employment, to 

the same extent as if the association were a natural person. 

Nothing in this section affects the liability between members 

of an association or the liability between an association and 

the members thereof. 

A provision is to be added to the statute to provide that nothing in the 

sections relating to the liability of unincorporated associations affects 

the status of such associations under any law relating to taxation. 

Section 22502 was deleted. 

Section 22503 

The requirement that a service agent be a natural person was deleted 
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from subdivision (a). The last sentence of subdivision (a) was revised 

to authorize a refiling of the service agent designation at any time. 

The substance of the revised sentence is to be made applicable to the 

certificate mentioned in subdivision (b). 

Subdivision (c) is to be redrafted to permit the filing of a single 

document. 

Sections 22500-22503 were then approved in principle. 

Sections 21100-21101 and 21200.5 

The staff is to check with representatives of title companies to 

determine how they are operating under Section 21200.5 in regard to 

signatories to deeds and to determine whether the provisions of that 

section can be extended to all unincorporated associations. 

The staff is also to consider whether a general provision granting 

the powers of a natural person to arrunincorporated nonprofit association 

would be desirable. 

Tax aspects of granting powers to such associations and limiting 

the liability of the members should also be investigated. 

The staff was then directed to prepare a letter raising the above 

problems and, in addition, the problem of the extent to which the 

liability of members of unincorporated associations should be limited--

particularlY where a commercial activity is involved. This letter should 

be accompanied by Sections 1-6 of the proposed statute, indicating that 

those sections have been tentatively approved in principle, and also 

Sections 7-9, indicating that those sections have not been acted upon. 

This letter should be directed to various law professors who are 

knowledgeable in the fields of taxation and corporations to solicit their 
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views on these problems. The letter should be submitted to the Commission 

in draft form for approval at its next meeting. 

On the drafting of Sections 21100 and 21101, the staff is to consider 

shortening Section 21100 and deleting "negligent or wrongful" from 

Section 21101. 
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REPORT OIl STP,TPS OF 1967 LEGISLATIVE PRCGRAM 

1. Study 36(L) - Condemnation LaI'; and Procedure (Possession Prior to 
Final Judgment) 

Status: 'vIe are Horking on draft statute &nd constitutional 
amendment. 

Recommendation: Not yet drafted 

Research S'cudy: Staff research study will need sUbstantial 
revisions and sUbstantial additions. Study will be 
printed in Stanford Law Review. He will have page 
proofs by October to use in our pahmphet. 

2. S'cudy 65(L) - Inverse Condemnation 

Status: !loc yet considered by Commission. 
Alstyne is our consultant on this 
contract 1,i th him calls for first 
research study to be in our hands 

Professor Van 
project. Our 
portion of the 
on September 1. 

3,. Study 63(L) - Evidence Code 

General Recommendation 

Status: '1e have distributed a tentative reccmmendation for 
comment and comments are due July 1. 1'le will be 
considering additional matters in connection with 
provisions of the Evidence Code at the May meeting. 
He will not publish a research study in connection 
ld th' this recommendation. 

Revisions of the Commercial Code 

Status: Statute sections will be considered at Nay meeting. 
Ho research study will be published. 

Revisions of the Agricultural Code 

Status: Hork in progress. 'vIe have sent material to the State 
Department of Agriculture for their comments prior 
to submitting it to the Commission for consideration. 
No research study will be published. 

Revisions of the Business and Professions Code 

Status: The staff has not yet corrnenced ;lOrk on this code. 
He are nO\'; attempting to discover all pertinent 
sections. 110 research study 1,ill be published. 
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4. study 50 - Rights Upon Abandonment 01' Termination of Lease 

Status: \-Je have dis"cributed a tentative recomnendation for 
ccrr.rr;ents o..nd t,.,ill consider the cD:rmr.ents at our 
May n:e et iDg , 

Recommendation: '"ill consider revised tentative recorr.mendation 
at Icay meet ing. 

Re search Study: The staff has prepared an entirely nel; research 
study 'rhich we have submitted to the Stanford La1; 
Review for consideration. If the review accepts the 
study for publication, we Hill have page proofs in 
Oct8ber t~ use in our pamphlet. 

5. Scudy 55 - Additur 

Status: He distributed a tentative recJmmendation for comment 
and corwnents are due July 1. 

Recol1lJlendation: He Hill consider cOTanents on tentative recom­
mendation at our July meeting. 

Research Study: He plan to write an enCirely neH research 
study on tLlis topic. He have assigned the research 
study to a law review man and hope tJ have the ne1, 
study available in July. H8 do not presently plan 
to have thi s study printed in a la1-1 revieH. 

6. S~udy 62 - Vehicle Code Secti:m 17150 and Related Statutes 

Status: He distributed a tentative reccn:mendatbn for 
corr.ment and comments are due July 1. 

Recommendation: 1';e 1-;ill consider corrnents on tentative recom­
mentation at our July meeting. 

Research Study: Research Study printed in Stanford Law Review 
and <Ie plan to reprint it in our pamphlet. 

7. study 53(L) - Personal Injury Damages 

S'catus: \'Ie distributed a tentative recorr.mendati::m for comment 
and comments are due July 1. 

Recommendation: lie Hill consider ccmments on tentative recom­
mendaticn at our July meeting. 

Research Study: Research Study Hill be printed in next issue 
of U.C.L.A. Law Review and we plan to reprint it in 
OL:r pamphlet. 
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8. Study 44 - FictitiDus Hame Statute 

Status: vlill c'~nsider tentative rec:rr.n:endation at our May 
meeting and "ill, "e hope, distribute the tentat i ve 
recolT1r.endation for corr®ents aI'ter Hay meeting. 

RecQrnmendation: 1l0rking on drafting tentative recolmnendati~n. 

Research Study: 1'/e plan to ,,,rite a ne" re search study. Time 
"ill not permit us to sucmit it for publication in 
a lml revi~". 

9. Study 67 - Suit in Common Hame 

Status: Hill consider draft statute at our May meetiz:g. 

Reccrr.mendation: None drafted as yet. Hope to approve for 
distributbn for corrments at our June meeting. 

Research Study: lie ,·rill ,·trite new study after tentative recom­
mendation has been prepared and distributed for 
cormnent. Time "ill not permit us to submit it for 
publication in ala" revieu. 

10. Study 26 - Escheat 

Status: Staff is preparing material (possibly a tentative 
recommendation) for consideration by C~mmission 
at the Jlme meeting. lie have already sent material 
to State Controller and !ltt~rney General for corr.ment. 
This is a topic that should be included in our 1967 
legislative pr~gram. 

11. Study 42 - Good Faith Improver 

Status: Hill c~nsider tentative recorrmendaticn at May meeting. 

Rec~mmendation: Tentative reccILmendati::>n drafted for Corr.mission 
consideration. 

Research Study: Research Study printed in S'canford Law Revie .. t 
and He plan to reprint it in our pamphlet. 

12. 1967 Annual Report 

Status: Hill approve for printing at November meet ing. 

DlFORTllliT DElJ)LIl'lES 

Sent proposed legislation to printer to print as preprinted bills--not 
later than August 19 (follouing July and August n:eet ings) • He 
will have an interim hearing on our 1967 program by Senate Fact 
Finding C)rr.mittee on J~diciary in September and should have all of 
our proposed legislation (to extent possible) in form of preprinted 
bills for thac hearing. 

Final approval of recorunemlations for printing--not later than November 
(follm"ing October and U)vember meetinGs) (except for inverse condemna­
tion which "e will probably approve fQr printing in December). 
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