e Rlace
April 3 - 7:00 pom, - 10400 p.m. California Alumni Center
April 4 - 9:00 a.m. - 5100 p.m. Iake Tahoe
FIIAL AGEIDA
for ﬁee‘b:lng of
Lake Tahoe April 3 and 4, 1966
~ april

1. Approval of Mimutes of Pebruary 1966 Meeting { sent 3/7/55)
2. Administrative Matters
Future meetings:
Staff suggests that May meeting be held on May 5, 6, 7
(three full days) in Los Angeles and that June mesting
be held on June 9 (ev:a.»m), 10, and 11 in San Preacisco
(The time of each meeting is advanced one week. The
board room is not avallable on the dates previously set
for the May and June meetings. We have also increased
the mumber of meeting days in May and June. The
revised schedule is necessary to accomplish the work
that must be completed before July 1, 1966.)
3., Study 51 - Support After Ex Parte Divorce
Memorantum 66-6 { sent 3/7/66)
h, study 4 - Pictitious Nawes; Suit in Common Name
Fletitious Mame Statute
Memorandum 66-13 (to be sent)

Pirst Supplement t5 Memorandum 56-13 {sent 3/14/68)}
Alternatiive Tentative Recormendotisn (cttached to supplement)

Sult in Conmon Kame

Memorantum 66-17 {enclesed)
Revised Research Study (enclosed)
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April &
5. Study 36(L)} « Condemmatien Law and Procedure
The Right to Possession Prior to Judgment

Memorandum 66-14 (to be sent)
Regearch Study (you have this study)

6. Study 50 - Rights and Duties Upon Abandomment of Lease e Zcaoctetsf

Memorandum 66-15 (sent 3/21/66)

Revised Tentative Recommendation (attached to Memorandum 66-15)
Memorandws 66-7 {sent for February meeting)

Original Tentative Recommendation {attached to Memorandum 66-7)

7. Study 42 - Good Faith Iuprovers 74T AR Y

Memorandum 66-16 (sent 3/1L/66)

Revised Tentative Recommendation (attached to memorandum)
First Supplement to Memorandum 66-16 (sent 3/14/66)
Alternative statutory provisiona (aitached to supplement)



MINUTES OF MEETING
of
APRIL 3 AND 4, 1966
Iake Tahoe

A regular meeting of the California Iaw Revision Commiasion was

held at Lake Tahoe on April 3 and 4, 1966,

Present: Richard H. Keatinge, Chairman - i
James R, Bdwarde,” !
John H. MeDonough e
Hermen ¥. Selvin .~
Thomas B. Stanton .-

Absent: Hon. James A. Cobey
Hon. Alfred H. Song
Joseph A. Ball
Sho Sato, Vice Chairman
George H. Murphy, ex officio

Mesgre. Jobn H. DeMoully, Josaph B. Baryey, Clarence B. Taylor, and
John L. Reeve of the Cormission's staff also were present.

Present on April 4 vere the following observers:

Richard Allen, Department of Water Rescurces

Robert F. Carlson, Department of Public Works

Rorval Feirman, Departament of Public Works

Willard A. Shank, Office of the Attorney Genersl
Charles Spencer, Department of Public Works

David B. Walker, Office of County Counsel, San Diego



Minutes - Meetl
April 3 and f, 1966

ADMINISTRATIVE MATTERS

Minutes of February 1966 Meeting. The Mimutes of tha Jebruary

1966 Meeting were approved as submitted.
Future Meetings. Future meetings are scheduled as follows

May 5 (evening), 6, and 7 Toe Angeles
June 9 (evening), 10, and 11 San Francisco
July 21, 22, and 23 {three full days) Long Beach
August 12 and 13 {two full days) 1os Angeles
September 16 (evening), and 17 San Franeisco
October 20, 21, and 22 (three full

days) Los Angeles
November 17 {evening), 18, and

19 (morning) (TENTATIVE) Berkeley

December--not yet scheduled



Minutes - Regular Mesting
April 3 and 4, 1966

STUDY 36(L) - CONDEMNATION LAW AND PROCEDURE

The Commission considered Memorandum 66-1L (Possession Prior to
Final Judgment end Related Problems) and discussed and reviewed in detail
the proposed constitutional amendment and draft legislation.

THE CONSTITUTIONAL AMENDMENT

The substance of the constitutional emendment attached to Memorandum
66-14 as Exhibit IT was approved. The staff was directed to prepare a
tentative recopmendation proposing the amendment as revised. At Professor
McDonough's suggestion, the staff wasz directed to prepare an alternative
amendment that would clarify existing law without containing an explicit
grant of power to the Legislatures to provide for immediate possession in
condemmations other than those for rights-of-way or lands for reserveir
purpeses,
Subdivision {a){Public use--just compensation--court procedure)

Subdivision (a) was approved as pevised. It was determined vot to

change the sxisting language of the first serioancs, even though the
proscription against taking for other than puolic use is stated only by
negative implication, The second sentence is to be revised to make clear
that the qualifying phrase "as in other cases in a court of record, as shall
be prescribed by law” applies to the total procedure for determining
compensation, rather than merely to waiver of jury trial.

Subdivisien (b){Iumediate possession in right-of-way and reservoir cases)

Subdivision (b) was approved, but no express statement of the Legis-
lature's authority to prescribe limitations on the taking of immediate

poasesaion is to be included in the subdivision. It was noted that the
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procedures and limitations egteblished by the Legislature in 1961 in right-
of-way and reservolr cases have led to no difficulties, and it was the view
of the Commission that, as all of the condemnors included in the section
are publlc entities, the Legislature probably has such authority without
explicit grant.

Subdivision (c)(Immediate possession in other casen)

The subdivision waa rewritten in the intereat of elarity. The words
"by statute" were eliminated as superflucus, The expression "possession or
use" was retained after it was pointed out that the word "use" refers to
the exercise of rights incident to the taking of nonpossessory interests.

Subdivision (d)(Requirement of deposit subject to full withdrawal)

Subdivision {d) was approved after it was revised in the interest of
clarity. It was pointed out that the subdivision applies both to cases
governed by the direct constitutional grant in subdivision (b) and to cases
governed by legislation enacted pursuant to subdivision {c). The words
"security for return of overpayment" were questioned in their application to
cases in which recovery might be warranted by abandomment of the proceedings,
rather than by overpayment. It was pointed cut that the Commission 1s not
proposing legislation which would (i) absolutely require the condemnor to
take irmediate possession in any case, or (ii) preclude abandonment even
in cases in vwhich lmmediate posseszion has been taken. It was further pointed
out that existing law does not provide for recoupment of a withdrawn deposit
in irmediate possession ceses subsequently abandoned., The Commission
determined to rewrite the phrage simply to permit the Legislature to presci.oe
the "security" to be furnished on withdrawal and to specify the circumstances

warranting recourse to the security.
-fu
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Subdivision (e)(Logging and lumbering railroads)

The Commission noted the letter of March 23, 1966, from the Chief
Counsel, Publie Utilitiea Commission (attached to Memorandum 66-14 as Exhibit
V) indicating that this subdivision is superfluous for stated reasons. The
Commission determined to propose omission of the subdivision on the baais that
its content is obsclete,

THE PROPOSED LEGISLATION
In General

The Commission considered the draft of lesgislatien attached to
Memorandum 656-14% as Exhibit ITII, In keeping with its previeus considerations
and determinations, the Commission approved generally the approach of the
draft in adding a new Title 7.1 to Chapter 3 of the Cade of Civil Procedure
to contain three chapters desling, respectively, with deposit of just
compensation, irmediate possession, and possession after judgment or pending
appeal. The staff was directed to revise the draft in keeping with 1its
determinations as to particular sections, and prepare an appropriate tentative
recommendation, Time did not permit congideration of the proposed amendments
to Code of Civil Procedure Section 1255{a)(abandomment}, Code of Civil
Procedure Section 1255(b){interest), and Code of Civil Procedure Section 1257
{new trial and appeal). The Commission directed that these amendments be
included in the recommendation and revised draft, but remain subject to
congideration at its next mesting.

Chapter 1 (Deposit of probable just campensation)

The Commission approved the substance of Chapter ) (ccmmencing with
Seotion 1268,01) including transfer of those provisiona dsaling with the
«5e
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Condemnation Deposits Fund to the Govermment Code. The Commission
directed that the redraft incorporate the following chenges:

{1} Omit the provisions in Section 1268,01 for separate depesits for
each interest in the property. It was pointed out that this provision, in
connection with the amendments to Code of Civil Procedure Section 1255(b),
were intended to meke sppropriate the tgrmination of interest on the making
of such separate deposits by the condemnor. It was polnted out by the
representatives of the public entities that condeamnors invariably make a
single deposit and that they considered the alternative procedure not
Teasible. In general, they expressed the view that retentlieon of existing
law as to payment of interest on amounts left cn deposit by the condemnee
would be prefarable to making tha entitlement to interest twrn upen whether
the condemnor makes an aggregate deposit or saparate deposits for each
interest in the property.

(2) Reviese Seetion 1268.01 and related sections to make separate
provisions for the condemnor's obtzsining an order determining probable
just compensation, and for deposit by the condemmor of such probsble just
compensation to obtein the beneflts accruing from deposit. It was pointed
out that existing practice involves separate orders determimning probable
Just compensation and authorizing immediate possession after deposit has
been made, The revision would clarify and continue this practice,

(3) Reviee Seetion 1268,03, and make related changes to other
sectlons, to require that the condemnor give notice of the making of the
deposit, rather than merely making service of such notice a precondition

to the termination of interest.
Y .
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(4) Revise the chapter generally in the interest of clarity and
precision, and delete language appropriate only wher deposits were

made in coonection with the obtaining of an order for immediate possession.

Chapter 2 (Pogsession prior to judgment)

The Commission generslly approved the approach and content of ..
Chapter 2 (commencing with Section 1269.01) with the exceptions of Section
1269.05 {notice to occupants) and 1269.06 (deposit on motlon of the defendent).
The Commission determined to retain the three distinct procedures, set
forth in Seotions 1269.01, 1269.02, and 1269.03 for the obtaining of possession
by the condemncr prior to Jjudgment. The Commission directed thet these and
related sections be redrafited to further clarify the distinction between the
separate procedures and their avallebility, and to restate . the sections in
termes of substantive lew rather than in the form of motions and orders.
Specifically, the Commission directed that the form of order provided ino
each of the three sections specify the section under which the order was
obtained,

After extensive coneideration of appeals and writ practice wilth respect
to orders for possession, the Commission directed the staff to re~evaluate
the relative merits of writ practice and appeals and to clarify the sections
in this respect.

With respect to Section 1269.05, which would require 90 days' written
notice to occupants of homes, farms, and bueinesses, the Commission noted
that the requirement was not woven ilnto the procedure for obtaining orders
of posgesslen, and that the notice might be given before, as well as after,
the commencement of the eminent domain proceedings. However, any such

requlrement even in this modified form wes strongly opposed by the representa-
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tives of the public agencies. The Commisslon determined to take ng action
with respect to the proposal at this time, and directed the staff to
contaet S.F.B.A.R.T. and possibly other agencies concerning BExhibit I to
Memorandum 66-1% and other ivdications of the brevity of notice given to
residents.

With respect to Section 1269.06, which would allow a motion to the
property owner to compel the condemnor to deposit probable Just compensa-
tion, the Commigsion determined to omlt the provision at this time and to
reconsider the same in a final draft in connection with the position taken
with respect to payment of interest and date of valuation. Representatives
of the public epgtities expressed gtrong opposition to the proposal,
prineipelly upos the grounds tha¢ withdrawa) of the depesit by the condemne:
would den§ or, ‘. leagt, cogplicae exercisq of the condemnor's privilege
to abandoh the ‘proceedings.

Chapter 3 {(Possession after judgment)

The Commiseion considered and approved Chepter 3 {commencing with
Section 1270,01) with various minor revisions made in the interest of
clarity and precision. It was noted that Code of Civil Procedure Secticn
1254 bas never provided any security for the return of an overpayment made
in connection with the taking of possession under that section. The staff
was directed to consider the fessibllity of requiring a bond or other
security for the repayment of any excessive withdrawal. It was aleo noted
that the plaintiff is required to pay inte court, in addition to the amount
of the verdict, an amount to secure "further demages and costs”. The

gtaff was directed to consider the possibllity of affording this assurance
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to the property owner by way of bond or other security, rather than payment

into court.

Ccde of Civil Procedure Section 1249 (Date of valuation)

The Commission considered the proposed amendments to Code of Civil
Procedure Section 1249 and vericus slternatives. Instead of substituting
date of trial for date of issuance ¢f summons as the basic date of valuation,
it was determined to provide that the basic date be six months from the
issuance of summons. In this compromise proposal, the alternative date
{date of trial if the isgue is not tried within one year) would be retained.
And, the date of trial would be the date of valuation if the csuse should
be tried within six months of issusnce of sumuons. Subdivision (b) as
proposed, in dealing with the date of valuation in the case of continmuances
of the triasl date, was deleted. Subdivieion {d) fixing the date of valuation
as the date of notice of a deposit of probable Just compensation was retained.

With respect to the date of valuation in the event of a new trial,
either by reason of a motion therefor or an appeal, the Commission determined
that the date of valuation should be the date of the new tris), unless the
plaintiff deposits the amount of the award under proposed Sectioa 1270.0l.

If such a depoeit is made within 20 days after the entry of the interlocutory
Judgment, then the originsl date of valuation would be retained.

With respect to changes in market value prior to the date of valuation
due to general knowledge that the public improvement was to be made, the
Commission approved subdivision (f), which requires that such changes be
disregarded. The qualification concerning physicsl deterioration within

- 9...
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the condemnee's control was delcted because it is an uvnnecessary complication

of the basic principle.

Code of Civil Procedure Section 12M90.1 (Risk of loss)

The Commission considered and spproved the proposed amendment to Code
of Civil Procedure Section 1249.1 which would shift the risk of loss to the
condemnoy whenever any ortlon of & deposit is withdrawn and the defendant
moves from the property. It was noted that the amendment is sppropriate
in that deposits under this proposal can be made without regard to the
obtaining of an order for immediate posseseion,. The Commission further
directed the staff to consider the feasgibllity of adding a further condition

that the defendant give the condemnor notice of the vacation of the property.
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STUDY 44 - PICTITIOUS NAME STATUTE

The Commission considered Memorandum 66-13A and the First Supplement
to Memorandum 66-13. The following actions were taken:

(1) The Fictitious Name Statute should be revised but not repealed.
Replies to an informal inguiry undertcken by the staff indicated that in
some areas substontial use is rade of the fletitious nome registers and
that there would be widespreczd opposition to tue repeal of the Fictitious
Heme Statute,

(2) The publication requirement should be eliminated. This requirement
serves no purpose that is not served equally as well by the fictitious name
registers which the county clerks maintain. Thus, the requirement ilmposes
an unnecessary burden on the small busineszsman.

(3) A person or partnership who is required to comply with the Fictitious
Name Statute should be required to file a fictitious name certificate with
the Secretary of State (in addition to the filing which now is required to be
made with the county clerk in the county of the registrant's principal place
of business). On every change in the membership of such a partnership, a
new certificate should be filed with the Secretary of State in addition to
the county clerk. This dual filing system would make it easlier for persons
living outside the county of the registrant's prineipal place of business
to obtain the information included in the certificates and, hence, would
afford more widespread protection to the public. The certificates are to
be purely Informational and their filing will not entitle the registrant to
any property right in the name that is registered. The Secretary of State
nust accept and file all eertifientes, even if the particular fictitious
none 45 already in use by another person. The staff was directed to obtain
the Secretary of State's opinion concerning the appropriate fee to be charged

for filing a fictitious name certificate with bim.
-11-
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(4) The existing sanction set forth in Civil Code Sectien 2468 (which
prohibits a person or parthership frofi mainteining an actien on a
transaction had in its fictitious neme until such time as it has filed a
fictitious name certificate) should be eliminated, This sanctisn doass not
obtain complisnce with the registration statute at a sufficiently early
time to afford true protection to the public and does not ald a persen in
determining whom to serve or sue.

(5) A new sanction should be provided: When a plaintiff brings an
action againet a person or partnership which has not complied with the
Fletitious Neme Statute and the plaintiff im successful in his action, he
should be entitled to collect, in add.ition to his other judgment, a penalty
of $100 plus any actual damages to himself which he can prove were a result
of the defendant's fallure to file a fictitious name certificate as required
by the statute. This sanctioh would also be spplicable when a defendant
successfully prosecutes a cross-action sgainst a plaintiff who has failed
to comply with the filing requirements of the Fictitious Name Statute, The
$100 peralty and other damages could be collected only if the plaintiff won
his original suit and a separate suit would not lie to coliect the pemalty
and damages,

{6} Civil Code Section 2468 should be revised, If necessary, to make
clear that a person or partnership could comply with the statute and
consequently avoid any penalty at any time prior to the commencement of an
action or cross-action against it. The Commission also instructed the staff
to consider revising Civil Code Section 2466 to make it clear thet corperstions
doing ba.lsineas in a fictitious name are required to comply with the Fictitious

Name Statute,
-12-
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{7) The Commission directed the staff to attempt to determine the reason,
if any., for the exception to the statute prescribed in Civil Code Section
2467. The staff was to consider the desirability of expanding this exception
to include those partnerships which are domiciled outside the State of
California and which are required by Corporations Code Section 15700 to file
a certificate with the Secretary of State designating en agent to receive
service of process on their behalf.

(8) The amended filing requirements should be applied only prospectively;
the effective date of the new statute should be deferred for a sufficient
period of time to permit the public to be adequately informed of the new
rules, All persons or partnerships who file a new certificate after the
effective date of the amended Pictitious Hame Statute will be required to
make the duel filing. Until January 1, 1970, or some other date sufficiently
far in the future to provide a reasonable time in which to comply with the
emended statute, all fictitious neme certificates which were filed prior to
the effEctive.&ate of the amended Fictitiéﬁs Hame Statute will remaiﬁ in
effect; on that date, these certificates will expire and all persons or
partnerships who are required to file who have not complied with the dual
filing requirement will be required to file new certificates.

{9) A fictitious neme certificate filed in scecordance with the amended
gtatute should be valid for only ten years. After ten years the certificates
would expire and new certificates would have to be filed with the Secretary
of State and the appropriate county clerk. The new certificate which a
pertnership transacting business in this State is required to file every time

there is a change in its membership also would be valid for ten years from
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the date of its filing. When a fictitious neme certificate expires, including
g gertificate which was filed prior to the effective date of the amended
statute, it may be removed from the registers of the Secretary of State and
the eppropriate county clerk. The Secretary of State will be required to
send to each person and partnership which has filed a certificate with him
8 notice of expiration directing him to file new certificatez. However, the
notice of expiration will be directory only and the failure to send such
notice will not prolong the validity of a filctitious name certificate beyond
its expiration date. This statutory scheme was devised in response to a
suggestion from the Los Angeles Csunty Clerk that a procedure be provided that
would permit destruction of obsolete certificates.

{10) The fictitious name certificate should include the name of a person
authorized to receive the notice of expiration of the certificate and an
address to whiech the notice is to be sent. The Secretary of State should be
permitted to designate what additional information should be filed with him
and the manner in which it should be filed and kept current so that he could
send the notice of expiration,

(11) Civil Code Sections 2470 and 2471 are to be revised to make clear
that the Secretary of State and the county clerks are to maintain their
fictitious name registers both by listing the fictitiocus nemes in alphabetiecal
order end by listing the names of the persons who are named in the fictitious
name certificates in alphabetical order. Section 2471 should also be revised
to make clear that the certified copies of the entries of the Secretary of
State and the county clerks are presumptive evidence of the facts stated in
the originel certificates rather then being presumptive evidence of the facts

stated in the certified copies.
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STUDY 51 - SUFPORT AFTER EX PARTE DIVORCE
The Commission considered Memorandum 66-6 and approved the following

material to be included in the 1967 Anmual Report:

STUDIES TO BE IROFPED FROM CALENDAR OF

TOPICS FOR STULY

Study Relating to Support After an Ex Parte Divorce

In 1958, the Commission was suthorized to make a study
to determine whether a former wife, divorced in an action in
which the court did not have personal jurisdiction over both
parties, should be permitted to waintain an action for support.l

The Commission requested authority to make this study
because the California Supreme Court had beld in Dimcn v, Dimon,2
that a former wife whose marrisge had been terminated by an
ex parte divorce granted by & Comnecticut court could not sub-
sequently maintain an action for support against her former
busband in California.3 After the Commission had commenced its
study, the California Supreme Court decided in Eudson v. Hudson,l‘
which overruled the Dimon case. The Hudson case held that an ex
parte divorce obtained by the hushand in another state did not
prevent the wife from gaintaining an action for support in
California. Accordingly, the Commission recommends that this
topic be dropped from its calendar of topics.

lCal. Stats. 1957, Res., Ch. 202, p. 4589.

240 cal.2d 516, 254 P.2d 528 {1953} Trayror, J., dissenting).

33ee 1 CAL. TAW REVISION COMM'N, REP., REC. & STUDIES, 1957
Report at 25 {1957).

5o ca1.2a 735, 34k P.24 295 (1959).
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STUDY 67 - SUIT IN COMMON IAME

Hote: The number of this study has been changed from b4 to 67 to
reflect the fact that (1) the study has been separated from the Fictitious
Name Statute study {which remains Study 44) and (2) the sult in cormon name
study has been expanded by Senate Concurrent Resolution No. 3 of the 1966
Budget Session.

The Commission considered Memorandum 66-17 and the revised research
study. The following actions were taken:.

(1) The policy of permitting an unincorporated association to be
sued in its common name is to be retained,.

(2) As a procedural matter, an unincorporated association should be
permitted to sue in its common name. The decisions of the California Supreme
Court suggest that it is only a matier of time before tha courts will extend
this procedural convenience to all unincorporated assocliations. Permitting
unincorporated associations to sue in their common nemes will reduce the
agsociations! costs and inconvenience and will afford them a method by
which they will be assured of an opportunity to vindicate their rights,

{3) No provision is to be made requiring an unincorporated association
to post security for costs when it brings an action in its comuon name.

The possibility that the other party to an acticn would be unable to pay a
judgment against him for costs is an inherent risk of litigation that should
be borne by every litigant regardiess of whether he is an individual or an
assoeciation, The proposal that a costs provision be adeopted that would
apply solely to foreign unincorporated associations was rejected because of

the difficulties involved in determining which unincorporated associations

are to be classified as foreign unincorporated assocliations.
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(4} Subdivisions (a) and {b) of Section 388 as set ocut in the proposed

legislation were approved in the following form:

(a) As used in this section, “unincorporated association”
means any unincorporated organization of two or more persons

engaging in any activity of any nature, whether for profit or
not, under a common name,

{b) An unincorporated association may sue and be sued in
its common name,

(5) The comment to Section 388 is to include by way of illustration,
but not by way of limitation, examples of organizations which would bhe

considered to be "unincorporated associations" under the definition adopted

by the Commission.
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