
February 24 - 7:00 p.m. - 10:00 p.m. 
February 25 - 9:00 s.m. - 5:00 p.m. 
February 26 - 9:00 s.m. - 4:00 p.m. 

~AGENDA 

for meeting of 

Place 

State :Bar Bd.J.ding 
601 McAll1ster Street 
San Francisco 

CALIFORNIA lAW REVISION CCHaSSION 

San Francisco February 24-26, 1966 

Pebruary 24 

1. Approval of Minutes of December 1965 Meeting (sent ]2/22/65) 

2. Administrative Matters 

number of Votes Necessary for Commission Action 
y. 

Memorandum 66-11 (sent 1/21/(6) .-
New or li':qeEV"ed Topics 

~ran4ua 66-lQ..{sent 1/21/(6) 
Memorand.ulll 66-Ja: ( sent 1/26/66 ) 

law Review Articles on Ev'1dence 

Memorandum 66-5 ":'( sent 1/26/66) -3. Study 51 - Right to Support After Ex Part Divorce 
. "" . 

Memorand.ulll 66-1 ,sent 1/10/66) 
Tentative Recoliiiiiimdation (attached to MemorandUJ!l) 
:Research Study (sent 'J.l/l0/65) 

4. Study 44 - Fictitious Names; Suit in Common Name 

Fictitious Naae Statute 
. ....: 

Memorandum 66,=S. (Bent 1/10/66) 
Tentative ReCOllllllendation (attached. to MemoJ'AD"'1I1) 
Revised Research Study (sent ]2/]2/(5) 

SUit in Common Name .,.-
--'Memorandum 66-3 (enclosed) 

Rev1sed Research Study (enclosed) 
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February 25 

5. Study 36(t) - Condemnation law and Procedure 

Obtaining Factual Information 
./ 

Memorandum ~9 (enclosed) 

The Right to Immediate Possession 

'" 
Memorandum 66- 4....{ to be sent) 
Research st'iidY (to be sent) 

6. study 50 - Rights and Duties Upon Abandolllnent of lease 

Memorandum 66-7 (to be sent) \1 f)' d I ;c. 0551' J. 
Consideration of any uncompleted items on agenda tor February 24 

February 26 

Consideration of any uncompleted items on agenda for February 24 and 25 

7. Study Z!2 - Good Faith Improvers ... 
Memorandum 66-8 $sent 1/21/66) 
Tentative Recommendation (attached to Memorandum) 
First Supplement to Meoorandum 66-8 (sent 1/26/66) 

8. Study 63(t) - 'lbe Evidence Code 
". 

Memorandumfi6-13 (sent 2/10/66) 
California Law Review Student Note. (sent to yoU by Mr. ICeat1nge) 
Tentative Recommendation and a study Relating to 

D.1rden of Producing Evidence, Burden of Proof, and 
Presumptions (attached to Memorandum) 

Evidence Code With Official COlIIIIents (you have a copy 
of this publication) 
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MINUTES OF MEETING 

01 

FEBRUARY 24, 25. and 26, 1966 

San Francisco 

A regular meeting of the caufornia Law Revision C!aD1ssion vali held 

at San Francisco on February 24, 25, and 26, 1966. 

Present: Rlcbard H. Keatinge, Chai1'llllU1 
Joseph A. l!all (Feb. 24 and 25) 
James R. Edwards 
John R. McDonough 
Herman F. Belvin 
ThOlllBs B. Stanton 

Absent: Bon. James A. CObey 
Hon. Alfred B. Song 
abo sato, Vice Chatman 
George B. Jllrpby, .!! .;o_t_fi",c;;.;i;;;;o 

Messrs. John B. DeMoully, Clarence B. 'l'IQ'lor, and John L. Reeve ot 

the CoIm1ss1on' s staff also were present. 

Present on Pebl'll&l7 25 were John Mclaurin of the law tUa of BUl, 

Farrer, and :au-rUl, the OcaI1ssion' s consultant on BIII1nent Doaain, and 

the follov1ng observers: 

lforval Fai1'llllU1 -- State Department ot Public WOrks 
David B. Walker -- Oft1ce of 00unt7 Counsel, San Die80 

Also present on February 26 vas Edwin N. Lowe, Jr., author ot a law 

rn1ar note on Presumptions in 53 California Law ReV1ev1439 (1965). 
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AIImfISTBA'l'I\IB Ml'I"lmlS 

M11lutes - Regular Meet1Ds 
Februa17 24, 25 and 26, 1966 

MiJlutes ot December 1965 Meet1Ds. '!'he M:l.nutes ot the December 1965 

JlleetlDg were approved as sublll1tted. 

JUture meet1Dgs. Future meetlDgs are scheduled as f'ollOIIII: 

March 

AprU 3 (evening) and 4 

May 13 (evening) and 14 

June 17 (evening) and 18 

JUly 21, 22, and 23 (three full. C!a7s) 

August 12 and 13 (two full days) 

September 16 (evening) and 17 

October 20, 21, and 22 (three full. C!a7s) 

- - Ro meeting 

-- tos Anseles 

-- San Francisco 

-- Long Beach 

.- IDs Angeles 

-- San Francisco 

Noveaber 17 (evening), 18, and 19 (mol'D1ns) -- Berkeley 
(it big game is scheduled tor these dates) 

December -- No Jlleeting unless needed 

Revision ot cama1ssion' s Handbook ot Practices aDd Procedures. The 

~ssion considered Memorandum 66-11 and revised its Handbook ot Practices 

and Procedures to read: 

91orum. Four votiD6 members of the OCIa!m1ssion constitute 
a quorum ana mst be present betore the Cclaaission may atteZlli 
to ~ business. Arri action ,-lBehilag-a-ne .4&U •• -ta-tlle 
l.esia&nn, may be taken by a majority ot those present it a 
quorum is ~sentl but an.v t1m1 reCOlllllendation to tile @ila-
ture met av.proied by Wi" a iiiii'i1mum ot tour att1l'11Btive votes. 

C 'l'opics tor Ccmmission study. The COaaission considered BCR Ro. 3 

(1966 Session) and Memorandum 66-10 and Memorandum 66-12. '1'he ec-1.ss1on 

detem1ned that Serator CObey should be requested to amend BCR Ro. 3 to 
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provide in substance as follows; 

AMImIIal'S OF SCR No. 3 

Minutes - Regular Meet1D6 
Fe'brue.ry 24, 25 and 26, 1966 

On page 2 ot the printed resolution dated Februar,y 9. 1966. 
line 10, strike out "partnerships aDdUDincorporated assoc1a-". 
strike out line ll. and in line 12. strike out "and whether" 

On page 3, line 43. strike out the period and insert "J aDd 
be it turther" 

On page 3, after line 43. insert: 

"Resolved, 'l'hat the CoDIIIisaion is authorized to study the 
folloWtDS additional topics: 

(1) Whether the law relating to suit by aDd against part­
nerships aDd other unincorporated associations should be revised 
and whether the law relating to the liability of such associati0D8 
and their members should be rev! sed. 

(2) Whether the law relating to quasi-CC\1IIIIm1 ty property aDd 
Pl'Operty described in Section 201.5 of the Probate Code should be 
revised. 

(3) Whether the law relating to the allocation or division 
of Pl'Operty on divorce or separate maintenance should be revised." 

The new topics that the CommiSSion would be authorized to stud;J as 

a result of the addition of topics (1), (2), and (3) at the end of the 

resolution are topics that are related to topics now : under etud;y or 

previously studied by the Commission. 

The first topic--suits by and against UDincorpozated associations and 

liability of such associations and their member&--is one that expands the 

scope of a topic now under study by. the CoIIIm1ssion (Usted as topic 10 

in the resolution as introduced). The expanded topic would permit the 

.CoIIIm1ssion to study the law relating to suits against unincorporated 

associations as well as suits by such associations. In addition, it would 

-3-
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Minutes - Regular ",j1q 
Februar,y 24, 25 and 26, 1966 

authorize the Commission to studl the cloself related ~est1on ot the 

liabUity of such associations and their members. '!'his expanded authority 

will pel1llit the Ccamission to consider all of the problema that exist in 

this area. of the law. 

The second topic--quasi-comm1n1 ty property and Probate Code section 

201.5 property--is one on which the Commission submitted rec:amael'ldations 

in 1957 and 1961. Some questions have been raised about the legislation 

enacted as a result of these reCOllllllendations, and the CoIIImission seeks 

authorization to studl the legislation that was enacted on its reCOllllllenda­

tion to determine Whether any revisions are needed. 

'!'he Commission is requesting authority to studl the third topia-­

allocation or division ot property on divorce or separate maintenance-­

because some ot the ~estions raised concerning the legislation described 

in the second topic to be added to the resolution involve the provisions ot 

the quasi-COIIIIIInity property legislation that relate to the allocation or 

division of property on divorce. In order to provide a statutory scheme 

that treats allocation or division of ~si-COJ!I!!I"rlty 1!l'Operty and ......... m1ty 

property in the BIllIe manner, it is necessary that the CclmDission have 

authority to study the entire question of the allocation or division ot 

property on divorce or separate lII9.intenance. 
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Minutes - Regular Meeting 
February 24, 25, and 26, 1966 

Bastings law Journal Issue on Evidence. '!be OoIIIDission considered 

Memorandum 66- 5. None of the members of the OoIIIDission were able to under-

take to write an article on evidence for the Bastings law Journal. Itlreover, 

it was suggested that a OoIIIDissioner would not be in a position to write the 

critical type of article that the Journal cODtemp1ates. No suggestions were 

made as to persons who might write such articles. Professor McDonough 

indicated he would be willing to go throush the directory of law teachers 

with the article editor ot the Journal if the article editor desired such 

assistance. 

-5-
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MiDute. • Dqular MeetiJIS 
February 24, 25 aD4 26. 1966 

Obtain'" )'actual nt"'?tlon 

!be Executi.,. Secretaq reported that JfIIIIoraDd .. 66-9 CIODta1De the 

infol_tlon prov1cle4 in reipOlln to our effort to obtain any statutical 

1D1'cmation that ia available concel'l'11D8 the purpona and extent tbat 

property bas been and will be acquired tor pubUc un '\)1' various public 

agencie.. It waa notad tbat little iDtonDation i. avaUabl.e in pub1i1hed 

tom or in the tom of unpubUlhed .ott:Lce 1IIeIDM'8I1da. Uowever. SCM ot the 

perlOU 1Ibo do DOt now bave iDto~tioD ava1leble in .uch tom 1nd1catecl 

a v1111llgne.. to attempt to acquire statistical 1nto~t1on pert:l.llent to 

particillar aspect. of cond"'lll'tion lay aDd procedllre. 

The Depart2ent ot Public WoJ;kI reported tbat ettort. are be1Dg _de 

to obtain 1nto~t1on on the practical effect of a .trl.ct "before and after" 

Teat to valuation in cane where only a portion of the property 18 beiD8 

taken • 

. " ... 
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In General 

Minutes - Hegul.ar MeetiDS 
February 24, 25 and 26, 1966 

The Rigbt to POBs,.sion Prior to Judamept 

The Camm1ssion considerad ~randum 66.4 with attached exhibits, 

I'irst Buppl_nt to MeIIIoraildum. 66-4 with exh1bits,and the staff at_ 
on "POSleSaiOll Prior to F:I!nal Judpient," all dealiDS generally with 

"'Dnmedlate Pollellion." It was po1nt~ out tbat this aub,1ect IIQ' invobe 

a COIl8titution81. Alllendll4lnt and was therefore be:Lug cona1dered in the 

Ca.ission'. effort. look1Jl& to a cCllllrehenaive rev1siOl1 aDdrestat_t 

of the Cal1fol'll1a law of emiJlent domIin. It was also pointed out that 

aQ1 change in section. 14 of Article I of the California CODStltutlon should 

also eDCOllqlass any l"8CCllllllendations on the subject of inver .. condeaaatlon 

aDd that, therefore. any cOllSti tutionali lquace rec· ended at this t1M 

would be sub.1ect to later chanae to include a recOlllllSDdaUon on iIlYftoae 

condenmatlon. 

It was noted ,that the purpose of the cOllSideration of the II&tter at 

this aeet1Dg was with a view to enaltl1Dg the Call1llis.ion to adopt a 

tentative recCWIMlIdatiim at the next aeetill8 in April. Tbe C~ssion's 

at_ and recC'l!llllftJldation on thh aub.1ect in 1961 was reviewed and the 

legislation based upon thole ree· .... matlO1l8 was restated. 

CoDstitut1onal. _na.nt (ClaaslficCti9ll of (fnni!rnt!rs aDd Public Purposes) 

It was noted that Section 14 of Article I confers the r1&bt to 

t ... Uate possession upoIl the state, counties, cities, and certain D8ID8d 

impl'OVl!lllellt distriots. Wben the takill& is for "rights-of-wy" or "llm4a 

for reservoir p:arpose •• " It was pointed out that the.. d1atinctiou are 
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Minutes - Regular NeetiJIS 
February 24, 25 and 26, 1966 

renected in existing legislation, althougb the CcaIa1ssion bad reo. ",_"ed 

in 1961 that the section be 8IIIIIInded to el~te these diet1nctiona . ADd 

that legislation make un:I.tCll'lll pl'O"l1s1ons to%' the taking ot :lDmediate 

possession. 

Mr. DaVid B. Walker, Office of the County Counsel, County of San Diego, 

expressed the view that the direot authorization should be retained in the 

Coastitution; that constitutional extension of the right to all public 

cond_ors would be desirable but that, in all cases, the rigbt to abandon 

notwithstanding the takiDS of immediate possession should be preserved. 

1Ir. Norval FainDan. StateDepartaent of Public Works, iJldicated that 

the Diridon ot Jli&baya now has the constitutional r:Lgbt to illllediate 

possession and has advance acquisition funds to make the required deposits. 

He urged that the direct conetitutional authorization be retained. 

Mr. 'l'h0lllU Cl.a¥ton, State Department of General Services, expreaaed 

tile view that Uimediate possession in cases of rights of way or lands for 

reservoir purposes covered the takiDSs of _t direct concern to the State, 

and that the Department. haviDS a lead. t:lllle of approximately two years 

tor construction in cases of other takiDSs, did not partiCularly need 

imaediate possession in connection with takiDSB for other purposes. 

It was pointed out that the existing constitutional pzoovia1ons are 

not altogether logical; that they prevent uniform legislation on the subject; 

that the exist:I.DS content of the section IIIIIY prevent extension of the right of 

1mediate possession .to.other appzoprtate caHs; that legislative detail, 

in general, should be eUmineted from the Constitution; and that the 

procedural detail now set forth in Section 14 JIlIl7 Pl'8Vent a sensitive 
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legislative treatment of the entire sub3ect. 

Minutes - Regular Meeting 
February 24, 25 and 26, 1966 

After extensive discussion, the COIIIIIIission detel'llli!led to retain the 

existing authorization, clarifYing only its application in terms of the 

public agencies and entities encalpassed, and specifying that the procedures 
, 

and incidents of immediate possession may be specified by legislation. 

'!'be COIIIII1ssion also approved the approach that, if any amendment of 

section 14 is to be reCOlllllended, that the section be changed to SJIl'OW8r 

the Legislature to authorize immediate possession for all condemnors a8 

to takings for all purposes, provided probable just compensation be first 

paid or depoSited. It was made clear that this latter reVision should 

pennit legislation classifying condemnors and public P~oael, and should 

authorize the Legislature to provide detailed procedures aild incidents of 

immediate possession. 

''!PPlamentary Legislation (ClasSification of Condemnors and Publ1c Purposes) 

In considering legislation to implement either.Section 14 as it 

exists or as that section might be changed by' an amendment, the OOlllll1slion. 

after extensive discussion and conSideration, detenn1ned pre1:1Jninarily 

that the approach should be to divide all condemnors into four general 

categories as follows: 

(1) That substantially existing procedure be retained for agencies 

and entities now having the right to immediate posBession as to the purposes 

now warranting the taking of immediate possession. 

(2) '!'bat as to all pubUc agencies and agencies 1Ibolle resolutiona as to 

necessity are now conclUSive, :!JIlmediate pOlllession would bs authorized, but 

a clear and convenient procedure would be provided wlUtreby the property 
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NiDutes - Regular Meeting 
February 24, 25 and 26, 1966 

owner might contest the need for immediate possession, the amount of the 

deposit, and the right to take generally. 

(3) That all public agencies and entities be authorized to acquire 

1DDediate possession in takings for all purposes by a noticed motion 

procedure upon showing of the appropriateness of the taking of 1DDed1ate 

possession in the particular instance. 

(4) That the right to immediate possession be not extended beyond 

governmental agencies and entities and public utilities and common carriers. 

The staif' lias directed to ascertain and report the exact consequences 

of classifications in terms of the conclusive effect of the resolution, 

ordinance, or declaration of necessity. 

The staff was alao directed to consider further the possibility of 

the legislation providing for a final, rather than prel:lm1nary, deteDllination 

of the right to take in those instances in Which immediate posseSSion is 

obtained other than by ex parte procedure. 

Requirement That CODdemoors Take Immediate Posleslion and Deposit Funds 

The Commission considered at length a proposal that in appropriate 

instances the condemnor be required to take possession on filing of the 

action and to make the deposit of probable just compensation. 

It was polnted out that such an innovation would assure the property 

owner of sooner receipt of funds and otherwise alleviate the problems 

of the property owner during the pendency of the action and possible 

appeal. 

Generally, the Camm1ssion considered the staff proposal that "ilmDediate" 

poseession be made more widespread as being a more business-like method 

-10-
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Minutes - Regular Meeting 
February 24, 25 and 26, 1966 

of treating property owners in public acquisition programs. 

Tpe Commission favored furtherance of the policy of a substantially 

s:lmultaneous exchange of property and funds, and disfavored any privilege 

on the part of condemnors of being able to "shop" for properties or tl) proceed 

to condemnation without funds assured for payment of the eventual award. 

Section 407b of the Pennsylvania Eminent Domain Code was considered,· 

and the staff was directed to· lMke further study of the practioability 

of a requirement that all condemnors he required to have and deposit funds 

upon the filing of actions. It was noted that any such requirement would 

create problems in connection with abandolllllllnt, in connection with work 

financed by assessments, and in connection with the one-year period now 

provided by Code of Civil Procedure Section 1251 for raising money for 

property acquiSition by the issuance of revenue or general Oblig$tion bands. 

The Commission determined that, for the present, the approach should be 

to attempt to alleviate the situation of the property owner by changes 

in the prescribed date of valuation, rather than by adoption of a mutually 

reciprocal scheme of possession prior to judgment. 

The Commission oonsidered Illinois legislation whiCh prOVides a 

situational approach, with judicial discretion, in the handling of requests 

for immediate possession. It was pointed out that the order of 1lIImediate 

possession in existing California practice is a summary process exercisable 

solely in the discretion of the condemnors. Mr. Walker and Mr. Fairman 

expressed the view that immediate possession should be retained as an 
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• Minutes - Regula!." Meeting 
• Feb!."uary 24, 25 and 26, 1966 

except~~ p~rogative of condemnof~ ~ .ituations in which the taking 
, .! 

ot 1Dmediate possession is now authorized by tn, Constitution. 

The Commission determined, as a tentatiVQ approach, that existing 

practice be retained as to condemnors and PUbJ,tc purposes covered by the 

existing language of Section 14, but that el~Ftivea be further considered 

in connection with all other classes. 

Period of Notice 

It was pointed out that existing practice assures the property owner 

of 20 days' notice of an order of immediate po.session,' with proviSion for 

judicial reduction of this period to three days in appropriate cases. 

It was iurtn,r p9~~~.~ o~t that proposed Feder41 legislation will require 
,.J.J _,J. .,l • ...1 oul.. l-tH' 1:. '}!,r)j',~:, .. _. 

not less than l80 days' notice to the' occupant of any home, farm, or 

business, ,in connection with all Federally a.~tsted projects. 

It was ~l,o"noted that a more extensiyt a,riod of notice to the 
, , 

property IlIIIMr would permit t1me 1n which. l!Iq1;ion on the part of the 

property owner respecting tqe matter of pOlllle'flion could be entertained and 
- - .-' ! . : I . 

cona1'derad and would also mUe possible a 't!~, rather than prelimiZl~, 

detezm.'Ilation of those iSSIll, generally enllPlD\ll"ssed within the "right tp 

take.. n. 

It was made clear that the proposal of '" 90 day period of notice, 

as well as the existing Federal proposal, aa'lPs that the notice cOUW be 

given before filing of the condemnation pr~e.ding. 

After extensive conSideration, the Ccq1!11sion determined to ret~~ 
• 

the exist~ !l0tice lIOriod a1; least 4~ to tllo!!e agencies now authori,t4 

to take immediate possessio~. ap4 that any cb~e be revie~d in the ~~t 

of Federal., le$i,s~tion, particularlY as to tb, extended class of condtm~:r' 

-12-
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authorized to take immediate possession. 

Minutes - Regular Meeting 
February 24, 25 and 26, 1966 

Payment of Interest in Immediate Possession Cases 

The Commission noted a directive of the Federal government that, in 

highway cases, the United States will no longer share any cost of interest 

after a deposit has been "made available" to the property owner. It was 

further observed that interest now ceases on the making of a deposit after 

entry of judgment, and that a general objective of legislation should be to 

eliminate any option on the part of the property owner to leave funds on 

deposit and draw ~ interest. 

It was pointed that the principal objection to eliminating interest on 

deposits is the obstacle that property owners have in withdrawing the deposit 

in cases in which allocation of the award is necessary. 

The Commission considered the practice in Illinois and in Federal 

condemnation, and recommended as a tentative approach that the ststt attempt 

to devise means of overcoming obstacles to withdrawal with a view to making 

appropriate a requirement, in effect, that property owners withdraw deposits 

or forfeit any interest. 

Date of Valuation 

The Commission reviewed its previous considerations of the basic and 

alternative dates of valuation in condel!lnation cases generally. It was 

pointed out that, under existing practice, the dates have exactly the same 

application in ~diAte posseSSion cases. It was also pointed out that 

the date possession is taken and the deposit made is the most appropriate 

date of valuation as that date is the one on which the transaction is 

consummated as a practical matter. 

-13-



Minutes - Regular Meeting 
February 24, 25 and 26, 1966 

After extensive consideration of the matter, and taking into account 

the uniform view of the public agencies that existing dates should be 

retained, the Commission recommended as a tentative approach that the 

date of valuation, 'in all cases, be the date of SUlIIIIIOIlS or trial, whichever 

is more advantageous to the property owner. A single exception would be 

that the date of valuation would be the date of the deposit of the probable 

just ca::peneation, whether or not possession is actually taken. 

It was pOinted out that this would provide cogent incentive to 

condemnors to take possession and make deposits, and thus eliminate same 

of the problems of property inhering in the California condemnation calendar. 

Abandonment of Proceedings 

The Commission reconsidered its study and recommendation of this 

matter in 1961 which led to legislation reserving the privilege to abandon, 

except in those situations in which the property owner has so changed his 

position that the condemnor should be estopped from doing so. 

It was pOinted out that under Federal practice and the rule in 

many, if not most, states the condemnor may not abandon the proceedings 

after having taken possession. 

Mr. Walker and Mr. Fairman expressed the view that abandonment should 

be permitted even after the taking of possession, essentially because 

certain changes in plans and the logic of partial abandonment overcomes any 

unfairness or inconvenience to most property owners. 

The C~ission noted that abandonment would be a problem in connection 

with widespread or general taking of possession prior to judgment. 
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Minutes - Regular Meeting 
February 24, 25 and 26, 1966 

It was also noted that denial of the privilege of abandonment would 

create pr~lems in those ,situations in wh~ch ~ticipated funds were not 

forthcoming for the particular public improvement. 

After extensive discussion, the Commission approved the tentative 

approach of retaining the existing position on abandonment and reflecting 

that position in comprehensive revision of existing law. 

The Commission considered the discrepancy that has arisen in judicial 

decisions in treatment of costs and expenses on the one hand, and 

attorney's fees, on the other, in cases of abandonment. It was noted that 

attorney's fees for services rendered at any time in the condemnation 

process are allowable, but that appraiser's fees and other costs of 

preparing for trial are not recoverable if they relate to any period more 

than 40 days prior to trial. 

After thorough consideration of the question, it was recommended that 

the tentative recommendation include elimination of the proviso in Code of 

Civil Procedure Section 1255a that disallows expenses and costs incurred 

more than 40 days prior to trial. 

-15-
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Minutes - Regular Meeting 
February 24, 25, and 26, 1966 

B'lUDY 42 - GOOD FAITH IMPROVERS 

The Commission considered Memorandum 66-8 and the attached tentative 

recommendation. 

The Commission determined to use the tentative recommendation as a 

working approach to the problem and to determine, after examination of the 

legislation set out in the tentative reCOllllllE!ndation, whether the approach 

taken in the tentative recommendation should be the baSic approach adopted 

in its recommendation to the Legislature. 

The following decisions were lIlIIde in connection with the statute set 

out in the tentative recommendation: 

Section 740.1. This definition should be revised to include as a 

good faith improver one who lIlIIkeS an improvement believing that he has a 

long term lease (at least 25 years). 

Section 740.2. Subdivision (c) of this section was deleted. The 

Comment to the section should indicate that nothing in the statute affects 

any defense the improver my have to defeat the action to recover possession 

of the land or to compel removal of the improvement. Thus, the statute 

does not affect estoppel, laches and other defenses of a legal or eqQitable 

nature. 

A question was raised concerning the standard provided in subtiviaion 

(b). The staff is to attempt to obtain a better phrasing of this standard 

and, in this connection, Section 376 of the Code of Civil Procedure should 

be considered. Consideration should be given to requiring right of removal 

unless requiring removal would result in an unreasonable hardship to 

the 1IIIprOver. Also consideration should be given to using "provide an 

adequate remedy." -16-
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Minutes - Regular Meeting 
February 24, 25, and 26, 1966 

New section. A new section should be added to the statute to permit 

the improver to bring an action of an equitable nature to obtain relief 

s1m1lar to that provided in the proposed legislation the same as if an 

ejectment action bad been brought against him. 

statutes not exclusive relief available to improver. The proposed 

legislation should he recormnended as a 11m1ted contribution to the 

solution of a difficult problem, and it should make it cl. that the 

~ff-set, right of removal, and additional relief to be provided by statute, 

are not the exclusive forms ot relief available to a trespassing improVer. 

It was noted that in Taliaferro v. Colasso, 139 Cal. App.2d 903, 294 P.2d 

774 (1956) the court felt compelled to conclude that the trespassing 

improver could obtain no reliet except the right of set-off provided by 

COde of Civil Procedure Section 741 because Section 741 was construed as 

a statement of the exclusive remedy available to the good :faith improver. 

The proposed legislation should contain a provision JDBk1ng it clear that 

the existing statutes and the new legislation ~ not intended to have tbis 

effect, and that the statutory provisions are not exclusive. Nevertheless, 

the statutes would state r18hts granted to the good faith improver that 

would have to be recognized by the court in cases falling within the standards 

set out in those sections. 

In discussing this general proposition, the following approach to 

framing the reCOlllllendation to the Legislature was suggested and generally 

approved: 

Suppose 01U' J"eCClllllendatiOD. was something along this line: 
This is a very difficult problem. Anybody who's ever worked 
with it bas realized it's difficult. Our research consultant 
ssid it's difficult. The CoDID1ssion has spent a lot of time 
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working on it and trying to devise a cOIIIprehensive statutory scheme. 
We have finally decided that it is not possible to deal with. all 
ot' the aspects ot' this matter by a COIIIprehensive statute. We do 
think that some additional statutory provisions would be desirable 
in addition to those we now have concerning the right to remove 
and the right of set-off. We therefore recommend a l1m1ted 
additional remedy, not as being the total solution to the problem, 
but as being a contribution to the solution, and with the under­
standing that the existing remedies and the .additional remedy are 
in no way intended to suggest that the courts are inhibited fram 
working out add1t~cnal solutions to other aspects of the problem 
from time to time as they go along. Just so we make it clear 
that we have only addressed ourselves to a part of the problem and 
attempted to solve part of it and that we don't suggest that what 
we recommend be considered a complete solution to the problem. 

Code in which new legislation should be cOlllplled. The staff is to 

consider the code in which the new statute should be cOlllpiled and to con-

sider whether some reference should be included in the Civil Code to the new 

legislation if it is cOlllpiled in the Code of Civil Procedure. 

How improver's rights ahoul.d be pleaded. The question of how the 

improver should plead his right to relief should be considered in redrafting 

the statute. Also the question of which party should be required to establlsh 

what should be considered. 

Section 740.3. No changes were suggested in this section. 

Section 740.4. Subdivision (a)(11) was revised to read: 

(ii) The amount paid 0.5 taxes on the land (as distinguished 
from the improvement), and the amount paid as Epecial assessments 
on improvements that benefit the land, by the defendant and his 
predecessors in interest which was not paid by the plaintiff or his 
pre4eceasora in interest. 

Section 740.5. lIo changes were suggested in this section. 

Section 740.6. The second sentence of subdivision (e) should be revised 

to read: "Upon payment of such amount, judgment shall be entered that the 

defendant has all the interests of the plaintiff in the property." 

Section 741. The amendment of this section was approved. 

Section 8. This section was approved. 
-18-
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STUDY 44 - TIlE FICTITIOUS NAME STATUTE 

The Commission considered Memorandum 66-2 and the attached tentative 

rac ClIIIIDeIldation. 

The statement provided to the various licensing agencies under the 

proposed legislation should be under penalty of perjury rather than under 

oath. 

The Commission determined not to distribute the tentative recommendation 

at this time and directed the staff to check with the various licensing 

agencies to determine wbether the Fictitious lIame Statute serves any 

purpose and, if it is repealed, whether the particular licensing agency 

wisbes to maintain a roster of licensees operating under a fictitious name. 

It was also suggested that the credit agencies be contacted to determine 

whether the statute serves any purpose. 

The question was raised whether the Fictitious Name Statute may be 

a means of discovery when one seeks to bring an action against a person 

doing business under a fictitious name. The staff reported that none of 

the cases justifies the statute on this ground. 
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The Commission considered Memorandum 66-3. The de~inition o~ 

"unincorporated association" was discussed but no action was taken. It 

was suggested that the definition in the federal income tax law be 

checked. 
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STUDY 51 - SUPPORT AF'1D AN EX PAR'!!: DIVORCE 

Tbe Commission considered Memorandum 66-1 and the attached tentative 

reCOlllllendation and a redraft of Proposed Section 272 (green page). 

A motion was defeated by a three-three vote that the proposed legisla­

tion provide only rules governing the right to support when california 

substantive law is determined to be applicable and leave to the courts the 

task of determining when the substantive law of another state would govern 

the right to support (thus permitting the court to apply the choice of law 

rule determined by the court to be appropriate under the circumstances of 

the particular case). 

A suggestion was made that the statute provide: (1) The right of 

support is not cut off by an ex parte divorce unless the full faith and 

credit clause of the United States Constitution so requires and (2) No 

action for support following an ex parte divorce may be maintained in 

california if the court determines that under all the circumstances of the 

particular case it would be inequitable to grant support. 'lh1s suggestion 

was not adopted. 

A motion was adopted that this topiC be dropped from our agenda and 

that the 1967 Annual Report so indicate. The 1967 AnlD1al Report should 

state in substance that the need for legislation is elimioated by the decisions 

that peIm1t an action for support after an ex parte divorce and that it 

appears that any problems that DB¥ arise in effectuating these decisions 

would be better resolved by the courts than by legislation. 
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STUDY 63(L) - TIlE EVlDEIlCE COtE 

The Commission considered Memorandum 66-13 and the law review note 

published in 53 California Law Review 1439 (1965) concerning the burden 

of proof and presumptions article of the new Evidence Code. 

The Commission first considered the six letters concerning the change 

suggested by Justice Kaus in Section 403. In view of the unanimous 

conclusion of all the letters that no change should be made in Section 

403, no action was taken to modify the section. 

The Commission next considered the law review note and the fbllowing 

actions were taken (references to "the writer" are to the writer of the 

law review note): 

The preSumption-is-evidence doctrine. The writer approved the 

elimination of the presumption-is-evidence doctrine and no action was 

taken by the Commission to change the Code in this respect. 

The writer suggested that the law relating to peremptory rulings 

against the party relying on a presumption should be clarified in the 

Evidence Code. The Commission considered this suggestion, but took no 

action on the matter for two reasons: First, it was considered undesirable 

to attempt to deal with only one aspect of the problem of peremptory rulings •. 

Second, the general problem should not be dealt with without a comprehensive 

research study. It QS noted that the rule under the code will be the same 

as for directed verdicts and nonsuits generally. The effect of a presumption 

affecting the burden of proof will be to shift the burden of proof to the 

party against whom the presumption operates. The court will then grant 

directed verdicts and nonsuits in the same manner as if the burden of proof 

-22-
J 



c 

c 

Minutes - Regular Meeting 
February 24, 25 and 26, 1966 

were initially on the party against whom the presumption operates. It 

was suggested that this point be made clear in the article that the 

Assistant Executive Secretary is preparing for the book to be published 

by the Continuing Education of the Bar. 

Are two kinds of presumptions necessary? The writer concluded that 

two types of presumptions are not necessary and that the division of 

presumptions into two classes in the Evidence Code will create serious 

administrative difficulties. ITe suggested that all presumptions be classified 

as presumptions affecting the burden of persuasion (Morgan presumptions) as 

distinguished from presumptions that only shift the burden of producing 

evidence. 

No change was made in the Evidence Code in this respect, but the 

Commission determined to undertake to draft a bill (separate from ~he bill 

that will be introduced to effectuate the tentative recommendation already 

distributed for cOl!il/lent) to classify as many statutory presumptions as 

possible and to conform the language of the sections in other codes to the 

scheme of the Evidence Code. The bill would be introduced at the 1967 

legislative session. Any statutory presumptions that have not been classified 

in that bill will be the subject of a recommendation to a subsequent legis-

lative session. 

Is the Evidence Code scheme for classifying preSumptions adequate? The 

writer concluded that it will not be easy for the judges to classify 

presumptions under the test set out in the Evidence Code, espeCially since 

they must often classify a presumption in the heat of a trial. The Commission 

determined to review the test after it has classified a number of statutory 
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presumptions and is in a better position to determine whether a better 

general test can be stated in the statute. 

The Section 667 presumption. This presumption was discussed, but no 

action was taken to make any change in Section 667. 

Mentioning presumptions to the jury. The writer approved the 

Evidence Code scheme on this and no change was made in the Code. 

Clear and convincing evidence. The writer suggested a change in the 

rule concerning directed verdicts and nonsuits where one party must prove 

a fact by clear and convincing evidence. For the reasons indicated under 

the heading "the presumption-is-evidence doctrine," the CClI!lJJlission determined 

not to include a rule on this matter in the Evidence Code. 

Conflicting preSumptions. The writer suggested that the Evidence Code 

should contain a provision on conflicting presumptions. The Commission 

concluded that no such provision was needed; and. that the problem of 

conflicting presumptions should be left to resolution by the courts on a 

case by case basis. Nevertheless, in the course of classifying presumptions, 

the problem of conflicting presumptions should be kept in mind to determine 

whether some general provision on this subject is needed in the statute. 

Prima faCie evidence. The Commission determined that its review and 

classification of existing statutory presumptions should include the 

statutes that make evidence of one fact prima facie evidence of another. 

Where the particular statute is designed ·merely to provide a hearsay 

exception, the statute should be revised to so indicate. 

Nonstatutory presumptions. The writer approved the Code's recognition 
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