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Place 

June 11 - 7:00-10:00 p.m. State Bar Building 
601 r·jcAllister Street 
San Francisco 

June 12 -9:00 a.m. -5:00 p.m. 
June 13 - 9:00 a.m. - 3:45 p.m. 

PINAL ~GENDA 

for meeting of 

CALIFORNIA LI\'.' REVISlm! C01i1iISSIOI! 

San Francisco June 11-13 

Bring the follot'ring materials to the mecUM (in addition to 
~thgr iporJg, __ tiqtqd on agenda): 

Printed paiilphlet contAining Uniform Rules of Evidence 
(you have a copy) 

(2) Printed pamphlets containing tentative recommendations 
and studies on: 

(5) 

(a) Hearsay Evidence 
(b) Authentication and Content of :Jritings 
(c) Privileges 
(d) ~!i tnesses 
(e) Extrinsic Policies Affecting Admissibility 

Tentative ilimeographed Recommendations {f.~tel"ial 
contained in a soft-cover binder) (sent 5/13/64) 

ilett Evidence Code (ilaterial contained in a loose-lea!' 
binder) (sent 5/13/64) 

Professor Deenan1s Research Study (Contained 1~ a 
soft-cover binder) (sent 5/l3/64) 

AGENDA ITEHS 

1. Approval of Minutes for liay 1964 Meeting (sent ""641 
2. Administrative :iattcrs (if any) 

Discussion of suggestion of Professol" Sherry 

3. FCZ!Il of Comments on Evidence Code 

liemorandum 64-40 (sent 6/3/64) 
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4. Revised Tentative Recommendation on Burden of Producing 
Evidence, Durden of Proof, and Presumptions 

ijemorancium 64-37 U::xtra copy of revised tentative 
recommendation attached) (sent 6/3/64) 

First Supplement to i!emorandum 64-37 (to be sent) 

5. Organization and Content of New Evidence Code 

a. Existing statutes to be included in Evidence 
Code or Repealed 

b. 

Revise(~ ;;emorandu.'lI 64-33 (sent 5/26/64) 
(portion of i-iemorandum 64-33 not covered 
at,;ay meeting) 

iieilloranuw;l 64-25 (sent'5/15/64) 
,iel11orandum 64-34 (sent 5/26/64) 

Revisions of '!?".-idence Code 

;iellioranrlum 64-32 (Division 1) (sent 5/26/64) 
First; SUPP'lement to riemorandum 64-32 

(sent 5/26/64) 
,jemorandum 64-36 (Division 2) (sent .5/26/64') 
j:emorandum 64-31 (Hearsay Evidence) 

(sent 5/15/64) 
,;cmorandum 64-38 (Authentication and Content 

0;:' ~'ritinr"s) (to be sent) 
;;emorandum 64-39 (PrivileGes) (enclosed) 
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MINUTES OF MEETING 

of 

CALIFORNIA lAW REVISION COMMISSION 

J~ne 11, l2, and 13, 1964 

San Francisco 

'A regular meeting of the law Revision Commission was held in San Francisco 

on June 11, 12, and Ij, 1~64. 

Present: John R. McDonough, Jr., Chairman (lune II and l2) 
Richard H. Keatinge, Vice Chairman (June 12 and 13) 
Hon. James A. Cobey 

Absent: 

BOn. Alfred H. Song 
James R. Edwards 
Sho Sato 
Herman F. Selvin 
Thomas E. Stanton, Jr. 

Joseph A. Eal1 
Angus C. Morrison, ex officio 

Messrs. John H. DeMoully, Joseph B. Harvey, and Jon D. Smock of the 

Commission's staff were also present. Mr. Warren P. Marsden and Mr. Steve 

Birdlebough, representing the Judicial Council, and Mr. Joseph Powers, repre-

senting the Association of District Attorneys, also were present. The Commission's 

research consultant on the Uniform Rules of Evidence, Professor Ronan E. 

Degnan, also was present on Saturday, June 13, 1964. 
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ADMINISTRATIVE MATTERS 

Minutes - Reeular Meet~ng 
June 11, 12, and 13, 1964 

Minutes of the May 1964 Meeting. The Commission approved the Minutes 

of the May 1964 meeting as submitted. 

Research Contract With Stanford University. The Corrmission considered 

a staff suggestion that a research contract for the 1964-65 fiscal year be 

made with Stanford University in the amount of $500. Later, when a long-term 

lease for office space at Stanford has been negotiated, this amount can be 

increased if necessary. A motion was made by Commissioner Edwards, seconded 

by Commissioner Stanton, and unanirr.ously adopted that a research contract, in the 

same form asthe contract for tte 1963-64 fiscal year, in the amount of $500 

be made with Stanford University and that the Vice-Chairman be authorized to 

execute such contract on behalf of the Commission. 

Special Advisory Corrmittee on the Evidence Code. The CommiSSion discussed 

a suggestion made by Professor Sher~J that a blue-ribbon advisory committee be 

appointed to support the Commission's reconIT£ndations regarding a new Evidence 

Code. It was noted during the discussion that most if not all groups likely 

to be represented by such a committee already are ?articipating in tbe reView 

of the Commission's recommendations and, because of the difficult subject 

matter involved, it would not be feasible to expect meaningful support from 

persons who have not had an opportunity to thoroughly study the recommendations. 

Noting the favorable response to date and the probability of active support 

from the several groups now studying the Commission's proposals, the Commission 

declined to act on Professor Sherry's suggestion. 

National Legislative Conference. The Executive Secretary reported 

that this year's National Legislative Conference will be held in AtlantiC' City. 
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K:'nutes - Regular Meeting 
~' June 11, 12, and 13, 1964 
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New Jersey, on September 23-25. The Commission approved the suggestion that 

the Executive Secretary attend this conference and, to the extent that funds 

are available or, alternatively, to the extent that existing funds can be 

shared, also approved the attendance of the Assistant Executive Secretary. 

Future Meetings. Future meetings of the ~ssion are now scheduled 

as follows: 

July 23-25 
August 13-15 
September 10-12 
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L.LUtes - Regular Meeting 
June ll, 12, and 13, 1964 

PROPOSED EVIDENCE CODE - GEJIlERA1:,J]{ 

The Commission considered Memorandum 64-40. The following actions 

were taken: 

Form of corr.ments in final recoremendation and in tentative recommendation 

relating to presumptions 

The Corrmission considered whether the comments to the specific sections 

in the final recommendation and the tentative recommendation relating to 

presumptions (the only tentative recommendation left to be printed) should be 

worded as if the bill had been enacted or should be worded as if the bill were 

being recommended for enactment. Wording of the conments in the final 

recommendation as if the bill had been enacted would permit the code publishers 

to print the comments without editorial change under the enacted sections, 

and the comments would then correctly refer to the enacted sections as existing 

law and the repealed sections as former law. Wording of the comments in the 

tentative recommendation relating to presumptions in ~~e same fashion would 

permit the type ~6ed for these comments to be used in the final recommendation 

without editorial change if the Commission decided to word the final 

recommendation comments as if the bill had been enacted. 

The Commission concluded that the comments in both the tentative 

recommendation relating to presumptions and the final recommendation should 

not be worded as if the bill had been enacted. The comnents should be 

written in the light of the law existing at the time the comments are written. 

The cornments, then, will be more intelligible in the future, for a reader who 

knows that the comments were written as recommendations relating to the 
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Minutes - Regular Meeting 
June 11, 12, and 13, 1964 

various sections could be confused by references to "existing law" which was 

not in existence at the time the COlTJT&nt was written and to "former law" 

which was in fact in existence at the time the cOlIilllent was .nitten. This 

style will conform to the form of the comments in the sovereign immunity 

re CO!lllLe nda tion. 

,lliere a reference is made to a section that is recommended for repeal 

or amendment, the fact that the section is to be amended or repealed 

should be indicated in some appropriate manner if the context does not indicate 

that the section is to be amended or repealed. 

Section lead lines in preprinted bill 

The Commission considered and approved a suggestion that descriptive 

lead lines (SUCh as those appearing in the present draft of the proposed 

Evidence Code) for each section of the Evidence Code be included in the pre-

printed bill. The lead lines, of course, would not appear in the bill actually 

introduced in the Legislature. Eefore this is done, however, the staff is to 

consult with the Legislative Counsel concerning the propriety of such action. 
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DIVISION 1. PRELIMINARY PROVISIONS AND CONSTRUCTION 

The CommiSSion considered Memorandum 64-32 and the first supplement 

thereto and Division 1 of the Preliminary Draft of the Evidence Code. The 

following actions were taken: 

Section 1 

This section was approved as drafted. 

Section 2 

This section was approved as drafted. 

Section 3 

This section was deleted. Conmissioner Stanton made a motion that 

this section be included, but the motion did not receive a second. 

Section 4 

This section was revised to read substantially as follows: 

4. No proceeding taken before this code takes effect is affected 
by the provisions of this code, but all proceedings taken after this code 
takes effect shall conform to the provisions of this code so far as 
possible. 

The staff should give further consideration to the language used in this 

section. 

Section 5 

The section from the California Commercial Code (set out in First 

SU1:>pl.cm<»Tt t.o )4<>mn"<mdllIO 64-32) _s substituted for this section and was 

approved for inclusion in the Evidence Code. 
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Section 6 

This section was approved as drafted. 

Section 7 

This section was approved as drafted. 

Section 8 

Minutes - Regu.:a.r }I£E:t:"ng 
June 11, 12, and 13, 1964 

This section was approved after the word "statute" was substituted for 

the word "law." 

Section 9 

This section was approved as drafted. 

Section 10 

This section was approved as drafted. 

Section 11 

This section was approved as drafted. 

Section 12 

This section was approved as drafted. 

Section 13 

This section was approved as drafted. 

Section 14 

This section was revised to read: "This code takes effect on January 1, 
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DIVISION 2. 

Ninutes - Regular Meetin3 
June 11, 12, and 13, 1964 

WORDS AND PHRA.SES DEFINED 

The Commission considered Meffiorandum 64-36 and Division 2 of the 

Preliminary Draft of the Evidence Code. The following actions were taken: 

Section 100 

This section was approved as drafted. 

Section 115 

A suggestion to change "burden of 'proof" to "burden of persuasion" was 

not adopted. 

The following changes were n:ade in Section 115: "requirements" was 

changed to "requirement"; "either" was deleted; and "specifically" was 

deleted. In addition, a phrase is to be added to recognize that the defendant 

in a criminal case may have a burden of proof to raise a reasonable doubt. 

Section 130 

This section was deleted. 

Section 135 

This section was deleted. Its substance is to be added to Section 300 

and to any other sections where it is necessary to limit the scope of the 

sections. 

Section 140 

The definition of criminal proceeding (excluding the portion relating 

to the Government Code proceeding) in the Privileges Division (Section 902) 

is to be substituted for the definition in Section 140, and the definition 

in the Privileges Division is to be revised to reflect this change. 
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IdlOutes - Regular Meeting 
June 11, 12, and 13, 1964 

The staff is to review Sections 902 and 140 and eliminate any incon-

sistency in the use of the word "proceeding." 

Section 155 

The second sentence should be added to the general provisions portion 

of the statute. 

Section 160 

This section was deleted. 

Section 165 

The word "the" in the first line was changed to "a" and the words 

"under a statute section" were del ted. 

Section 175 

This section was revised to read: 

175. "Judge" includes a court cOllllDissioner, referee, or similar 
officer, who is authorized to conduct and is conducting a court pro­
ceeding or court hearing. 

Section 190 

This section was revised to read: 

190. "Person" includes a natural person, firm, association, 
organization, partnership, business trust, or corporation. 

Section 215 

!he words "city and county" were added to this definition. 

Section 220 

The word "includes" was substituted for "is coextensive with." 
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Section 230 

Minutes - Regular Meeting 
June 11, l2, and 13, 1964 

This definition was approved. The use of this definition in the various 

sections of the Evidence Code should be checked to make sure that regulations 

are included in cases where a regulation should be included in a particular 

statutory provision. 

Section 235 

The second sentence was revised to read: "In the latter case, it includes 

any state, district, commonwealth, territory, or insular possession of the 

Un! ted States." 

Section 245 

This definition was revised to read: "'Statute' includes a provision 

of the Constitution." The comment should explain why this definition is 

provided, ~, to avoid any implication that we do not recognize provisions 

of the Constitution in particular sections that recognize exceptions to such 

sections. 

Section 250 

After the word "means" the words "(a) a jury or (b)" was inserted and 

the words "and a jury" was deleted at the end of the section. 

Section 255 

A semicolon was inserted after each paragraph in subdivision (a) and 

"or" was inserted in paragraph (5) after the semicolon. 

In paragraph (5), subdivision (a), the words "the court's process" were 

substituted for "subpena." 

-10-
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Minutes - Regular Meeting 
June 11, 12, and 13, 1964 

It was suggested that use of the words "the process of the court" or 

the equivalent be checked to determine whether they are appropriate if it is 

discovered that another court may have to issue process to ccmpel attendance in 

the court where the hearing is held. 

Subdivision (b) was divided into two subdivisions to read substantially 

as follows: 

(b) A declarant is not unavailable as a witness if the exemption, 
disqualification, death, inability, or absence of the declarant was 
brought about by the procurement or wrongdoing of the proponent of his 
statement for the purpose of preventing the declarant from attending or 
testifying. 

(c) A declarant is not unavailable as a witness if unavailability 
is claimed because the declarant is absent beyond the jurisdiction of 
the court to compel appearance by its process and the deposition of the 
declarant could have been taken by the proponent by the exercise of 
reasonable diligence and without undue hardship or expense, but this 
subdivision does not apply where the evidence offered is a deposition. 
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Hinutes - Regular l'.ieeting 
",L~e 11, 12 and 13, 1964 

BURDEN OF PRODUCING EVIDm,C:::, BURDEN OF FROOF, AND PTIESUMFTIONS 

'l'he Commission considered Jo.lemo""andum 64-37, the first and second 

sUP:JlerJents thereto, and the tentacive recommendation relating to the Burden 

of Producing Evidence, Burden of Pc'oof, and Presumptions. The following 

ac'cions llere taken: 

Cor.:uents of state Bar CClDl!littee 

Presumptions, reccor.ex:.daticn :.;C'nerally. '[he C Ol,liCli s s i on cons idered 

the desirability of the presumptioClS recommendati0l1 in tIle light of the 

conflicting views of the members of the State Bar COrrLlLtee. The Commission 

concluded that the recommendation 1,'ill remove an rrne.cht'onism from existing 

la1r and that it should be retainec.. 

Sections 500 and 510. '['he C01UL;ission considercc' thc criticism of 

the I!0rthern Section of the State :Cur Committee. ~he Coumission concluded 

thu'c, although the sections are ','acue, they do corc'cet. the erroneous 

provisions of Code of Civil Procec~D:'e Section 1981 (to be repealed) and 

re1cal that the burdens of producin;:; evidence and proof are allocated by 

tho courts upon the basis of a variety of factors. Hence, 'ohe sections 

should be retained. 

Rev~,,,cd Tentative Recommendation 

Section 511. Section 511 and its comment were approved as presented 

in the tentative recolDl!lendation. 

Sections 600 and 604. The r2visions to these sections and their 

COE1TlOnts were approved. 

-12-
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Section 606. 

; ,inutes - Regular Meeting 
J-me ll, 12 and 13, 1964 

The staff 'W.8 di:ccctcd to add l::u::;uaGc "00 Section 606 or 

at GO:;le other appropriate place in the statute to wake clear that neither 

a presumption affecting the burden of proof nor a presumption affecting the 

burden of producing evidence places any evidentiary burden upon the defendant 

in a criminal case in regard to any element of the crime 1-1i th ',{hich he is 

charGed. 

'I'he staff was directed to add language approve" 11:; Ccmmissioner Sato 

to the ccmments to explain the policy underlying tLe aGave revision. 

Section 607. Section 607 11as approved. The I'Ol'cion of the comment 

8..'::plaining the manner in which the :;ection will c11<1n::;e e;:is-Ging law is to 

be :cevised to state more explicitly the ct.anges ccir.G made in exist1Lg law. 

Section 665. Section 665 and i'GS comment "e~·c. "lJ1Jroyco. • 

Civil Cede Section 164.5. I, p'o?osal to mod1fy ':1e section to state 

only the substance of Code of Civil Procedure Seeti.or. 1963 U~O) "as not 

app:",'o1jcd. 

Code of Civil Procedure Section 1963(14) • The c c.rr:men·c ,ms approved. 

Code of Civil Procedure Sectior.. 1963(27l. The corr:meni.; l.~-as approved. 

Code of Civil Procedure Section 1983. The cor.l.L:ent ,raG approved. 
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DIVISION 8. PRIVIIEGES 

l~in,,-tes - Regular Meeting 
June 11, 12, and 13, 1964 

The Commission considered Memorandum 64-39, the first supplement thereto, 

and the Division 8 of the Preliminary Draft of the Evidence Code. The following 

actions were taken: 

General form of definitions in particular articles 

The Commission agreed that the definitions in the articles on particular 

privileges should be arranged in logical (rather tban alphabetical) order. 

Newsmen's Privilege 

The Newsmen's Privilege set out in the First Supplement to Memorandum 

64- 39 was approved for inclusion in the Evidence Code. Although the language 

of the statute waS approved, the staff indicated the privilege might be 

divided into several sections when it is included in the Evidence Code. 

Commissioner Stanton suggested that the Comment emphasize at the beginning 

that the Newsmen's Privilege is now recognized in California. 

Section 900 

This section was approved after the word "specifically" was deleted. 

Section 901 

This section was approved as drafted. 

Section 902. 

This section "~a revised to read: 

902 • "Criminal proceeding" means: 
(a) A criminal action; and 
(b) A proceeding persuant to Article 3 (commencing with Section 

3060) of Chapter 7 of Division 4 of Title 1 of the Government Code to 
determine "Whether a public officer should be removed from office for 
wilful or corrupt misconduct in office. 
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Section 903 

Minutes - Regular Meeting 
June 11, 12, and 13, 1964 

This section was approved after the words "or to hold a public office" 

were inserte:i after "public entity" in the third line of the text of the 

section. 

Section 904 

This section was approved as drafted. 

Section 905 

This section was approved as drafted. 

Section 910 

This section was approved as drafted. 

Section 9il 

This section was approved after the technical revision suggested by 

the staff was adopted. 

Section 912 

Subdivision (a) was approved after the technical revisions suggested 

by the staff were adopted. The suggestion of the Conference of Judges that 

the last sentence of subdivision (a) "be delc-wd ;ron not adopted. 

The suggestion by the staff for a technical correction in subdivision 

(b) was adopted. The suggestion of the Conference of california Judges that 

subdivision (b) be deleted was discussed but not adopted. It was suggested 

that this matter be considered at the July meeting. 

Subdivisions (c) and (d) were approved as drafted. 

i ,. 
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section 913 

This section was approved as drafted. 

Section 914 

This section was approved as drafted. 

Section 915 

This section was approved as drafted. 

Section 916 

This section was approved as drafted. 

-16-
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DIVISION 10. 

Min'J.:tcs - D.e3Ular Meeting 
June 11, 12, and 13, 1964 

;!E!'I:SAY EVIDENCE 

The Commission considered t,ior.lo,'anaum 64-31 ancl the draft Division 10 

of ',:,c proposed Evidence Cede rela, ing to hearsay evidence. The following 

ac·~ions 11ere taken: 

Draf"(;ing of hearsay rule and eXceFGions; Section 1200. 

The Commission approved the proposal to state 'he Gcneral hearsay 

rule in Section 1200. Sections c,'ca'cing exceptions ',o;;he General hearsay 

rulc are to be worded in substance as follows: 

A statement . . • is not Llade inadmissible oy the hearsay rule . . . . 
To facilitate reference to Section 1200, a second sen'cence was 

aclclcC. to read: 

This section et,all be lmO'.!ll as an d may be cited as the hearsay rule. 

Section 1200 was then approved. 

SecUon 1<:01 was approved. 

Scctien 1202 ;ms revised by ci:.enginG "tending to i"'pair" to "offered to 

at'cacI;:" . As revised, the section "as approved. 

The Ccmmission approved. lffiE Rule 64 in principle. The Commission 

star'ced to consider \fhich exceptions to the hearsay rule should be included 

inehe rule and which should be excluded; however ,";105e Commissioners 

approving the principle of Rule 61:. ',cere not all prencnt ulten the individual 

exceptions \fere considered and no n:;reement was reo.c:lcd on the inclusion of 

any of the exceptions. The Ccmmisnion deferred flTchcc' consideration until 

-17-



c 

c 

!"L~nrC2S - Regular Meeting 
J'.'llC 11, 12, and 13, 1964 

a l2L':;er quorum ,wuld percit either the exclusion 0; TIule GL entirely or the 

ac~cli ~- ~on of some substance to i ts pJ.~ovisions. 

Joe Lall Amendment 

I{'he Corr.mission directed the staff to reconsider and sntmit a recommen-

daoion on the suggestion made by Commissioner Ball -i;:1at a party should have 

the right to cross-ecanine the declQ.l'ant of any hearsay admitted against him. 

To b", considered in connection Hitll the proposal are the inclusion of a 

proy~sion stating that the unavaila'uility of the c_eclarant for cross-

eJ=ination aoes not affect the acciu:Lssibility of [he stat",ment and the 

na-cure of the exceptions to be included. The COJJJl1ission indicated that 

the section drafted should be applicable to all hearsay ~{ceptions except 

those, such as admissions, '-There considerations of ~101icy indicate that 

the )rinciple of the section should not apply. 

Sec'oion 1204 was approved. 

Ad,,-itional section on coerced hearsay statements 

';'he Ccrunission directed the staff to add a section malcing a hearsay 

stai;cment inadmissible against a criminal defendan-c if the statement would 

be inadmissible under the confessions exception aGainst the hearsay 

declarant. 

<JrGanization of Chapter 2, E,'{ceptims to the Hearsay ~'cu.e 

The Commission approved the Sl'llGestion that -clw exce,/cions to the 

hea;csay rule be grouped into articles. For example, ,ect ions 1250 and 1251 

,-raul" be in an article relating to prior statements of '.1itnesses, Sections 

-18-
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:,inutes - Regular Meeting 
June 11, 12 and 13, 1964 

1252 and 1253 lfould be in an article relating to former testimony, 

etc. 

Scdions 1250 and 1251 were "Dprovec~. 

Section 1252. 

In the definition of "former 'cestimony", the '"C""O. "official" was 

chanGed to "governmental" in subdivision (a)(2). '_',lC staff was directed 

to mcdif'y subdivision (a)(3) to refer to testimony Given under oath or 

affi:rmation in a deposition in anocher action. A neu subdivision (a)(4) 

is 'co be added that includes "HhLl "former testimony" testimony given 

un0.CC oath or affirmation in an arcitration procee(inc; and transcribed by 

an official reporter. 

Secti.on 1253 ,las approved. 

SecGion 1254 

Subdivision (b) was revised in substance to read: 

A statement which narrates, describes, or explains 
an act, condition, or event is not made inadmissible by 
the hearsay rule if it was maL.e while the declarant uas 
perceiving the act, condition, or event. 

Sections 1255-1258 "ere approved. 

Section 1259 

The Ccmmission instructed the staff to add a pi"ovision that in 

substance '{ould require a party offering an authorize,1. admission to 

introduce his evidence of the authority to make the statement first--

-19-
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c i:inutes - Regular Meeting 
Jcne 11, 12 and 13, 1964 

subject to the judge's discretion to alter the order of proof. 

Section 1260 

Subdivision (c), requiring the statement to be admissible if offered 

as testimony at the hearing, "as e'eleted. The restric·Gion "ould be 

apPl'opriate for statements not mao.e in furtherance of ·<he conspiracy, 

bu~.; is not a desirable limitation on the admissibili·cy of statements 

that are required to be made as par·c of the conspiracy am, in furtherance 

of~he object thereof. 

0ubdivision (d) was modified by deleting "proof'; anel substituting 

thcl'cfor "evidence sufficient to sus·cain a findinG". 

3ec·oi~n 1261 was approved. 

Sec·cion 1262 

Sllbdivision (c) >las deleted. ::'ubdivision (b) '.:2S modified to read: 

(b) The statement '{Quld be admissible if offerecl against 
the declarant in an action upon that liability, obligation, or 
(cuty. 

Section 1:::63 

Subdivision (c) was deleted as unnecessary in liGht of the section 

aCl.e'ce' to the chapter on general hearsay provisions cte .. :;inc; the same rule. 

Subdivision (b)(3), requirinc;chat the hearsay <leclarant be unavail-

able before his declaration against interest is ac1nicsiole, ,.,as deleted. 

Sections 1264-1267 

The Commission directed that the phrase, "unless io U2.S made in bad 
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Hinutes - Regular Meeting 
JU18 11, 12 and 13, 1964 

In lieu thereof, there should 'ce a provision similar 

to that in Sections 1284 and 122 5 chat provides: 

This section does not ma~:e a statement aUli~ sible if the 
statement was made under such circumstances t:;2C the declarant 
in making such statement had notive or reasoneD deviate from 
the truth. 

Section 1268 vas revised in substance to read: 

A statement is not made inadmissible by 'he hearsay rule 
'.rhen offered in an action upon a claim or demamc aGainst the 
estate of the declarant if tL2 statement was made upon the 
personal knowledge of the dec1erant at a time '<Then the matter 
had been recently perceived by him and "hile hiD recollection 
'.ras clear and when the declanJ..'1t in IW.king such statement had 
no motive or reason to deviate frcm the truth. 

Sec-cion 1270 \-las approved. 

Sec-cion 1271 is to be revised in li:.;ht of the ne'; section to be drafted 

expl'ossing the Joe Ball Amendment. 

Sec-cion 1272 was approved. 

Sections 1273-1275 were deferred [lr:d vill be consiCered in connection with 

authentication and best evidence problems relating to co~ies of writings. 

Section 1280 

The 'lord '\rriting" \-las substituted for "docurnen';;" in the first line. 

Section 1231 

The Commission approved 'the section without any reference to Vehicle 

CoC.c Section 40834. 

Remaining sections 

Ho problems were raised conccnling the remainder of the sections in 

the hearsay division. 
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DIVISICN ll. i~ITINGS 

: ii.;mtes - :legular !l:eeting 
JlU1e 11, 12 and 13, 1964 

The COllllllission considered !'icmorandurn 64-38, a ,-."'aft of Divisicn li 

of the Evidence Code, and -the corunents received in :.'ec;ard to the 

COllnission's tentative recommendation relating to i:'D.t;1entication and 

Concent of \'1ri tings. The f011m-rinc; actions were taken: 

Sec'cion 1400 

Section 1400 ;ras revised to ,'ead: 

(a) Authentication of a uri'cing means the introduction 
of evidence sufficient to sustain a finding that it is the 
uriting that the proponent of ·the evidence claims it is and that 
it ;ras made or signed by the person the proponent of the 
evidence claims made or signed it or the establishment of such 
lacts by any other means provided by law. 

(b) Authentication of a "riting is required before it may 
be received in evidence. Authentication of a uriting is required 
before secondary evidence of its content may be received in evidence. 

Section 1401 

The Ccmmission directed the scaff to insert in the code at an 

appropriate place the folim-linG prc-.-ision: 

il certificate of the aclmo\Tledgement of a uriting other 
than a will, or a certifica-ce of the proof of 3uch a uriting, is 
prima facie evidence of the lacts recited in 'che certificate and 
the genuineness of the signatcw.'e of each person by 11hem the 
"riting purports to have been signed if the certificate meets the 
requirements of Article 3 (commencing ;rith Section 1181) of 
Chapter 4, Title 4, Part 4, Db-ision 2 of the Civil Code. 

Sec'cion 1401 ;ras then deleted as w1l1ecessary. 

Section 1402 

The Commission directed the scuff to insert in the code at an 

apPl'opriate place the follo,",ing p:co-tision: 
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'['he official recorCl of a uriting purportinG to establish 
or affect an interest in pro~erty is prima facie evidence of 
~Ghe content of the original rccorded writing and its execution 
and delivery by each person by 1!hom it purpor-cs to have been 
executed if: 

(a) The record is in fac~c a record of an o:ffice of a 
state or nation or of any governmental subdivision thereof; and 

(b) A statute authorizec, such writing to be recorded in 
that office. 

Section 1402 was then deleted as unnecessary. SecEon 1280 in the division 

on hearsay evidence was also deleted as unnecessary. 

'l'he Con:mission then directec. the staff to inScl't in ~che code at an 

appropriate place a section similar 'co that approve,', above that applies 

to any recorded document. The lanGuage approved 1.'''-3 as :follows: 

The official record of a '..'l'iting is pri= facie evidence 
of the content of the original l'ecorded "ri til1::; if: 

(a) The record is in fac~, a record of an office of a state 
or nation or of any governmental subdivision ~,hcreof; and 

(b) Ie statute authorizec~ such a 'rritingco be recorded in 
that office. 

Section 1403 

The preliminary paragraph of Sect'ion 1403 was revisecl to read: 

A purported copy of a wr;:,ing in the custody o:f a public 
employee, or of an entry in such a writing, is presumed to be a 
copy of such writing or entry if: 

Sucdi vision (b) ,·/as then deleted e.c unnecessary since it duplicates the 

general authentication provisions or Section 1400. 

'.rhe staff was directed to revise; subdivision (n to ;01'ovide for 

authentication of copies of foreign documents by a chain or certificates 

anC. by an officer ,,,ho is authorizecl to attest copies even though he is not 
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the custcdian. 'I'he revision is to be based on an amendment that has 

been proposed to Rule 44 of the Fec'ceral Rules of Civil ?rocedure by the 

J',dvisory Committee on Civil Rules, '''he COlTlIlission nnd Advisory Con:mittee 

on International Rules of Judicial ?rocedure, and tl-,e Collllilbia Law School 

Project on International Procedure. 

Section 1405 

The Commission directed the staff to revise Sec'cion 1405 (the ancient 

docwnents rule) to include a provision indicating tha', no'ching in Section 

1~,05 precludes a determination thac " document has been authenticated even 

thoU£>h all of the factors stated in the rule have no'" been shown. The 

section is also to be revised to i~1clicate that the judGe is to determine 

only that there is evidence sufficient to sustain" findinG that the factors 

hay" "een met. 'I'hus, in substance, the revised section is to state that a 

founda';;ional showing of sufficient evidence to sus'ce.in a finding of the 

facGors listed in the rule is always sufficient circunL.."tantte.l eVidence of 

of authenticity to permit ,the writing to be admitted ane, to sustain a 

finC,ing of genuineness, but a lesser shmring ~ be sufficient circumstantial 

evi0.ence of authenticity to warrant admission of the urHing. 

Section 1415 

The CoIll1llission considered the suggestion of 'tile Ccrani-c'cee of the 

Conference of California Judges that the presumption of authenticity of 

official seals and signatures be limited to officicl seals and signatures 

on certificates purporting to authenticate documen-cs. '1'he Commission 

decided to retain the more comprehensive provisions o~ Section 1415 as drafted. 
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~ihe Ccr.mission also rejec-~cQ ~he suggestion t;hc.-c siGnatures on out-

of-s'Gate dcmestic documents be c.cccm"Janied by a stac;err;ent authenticating 

the signature. 

'Lhe Cczr.mission directed the s"l.;8.ff to revise su:')(~_i~,'ision (c) in 

accordance ,.,ith the judges' sUGGestion that the presl''Option be extended 

to lover foreign officers' signatw:es and seals accollpanied by an American 

foreign service officer's certifica'~e. The subdivision Sl10uld be comparable 

to the provisions of the code relating to the preSlu:lFcion of the 

authenticity of copies of foreign uocuments. 

l:'he Comnission directed that Lle phrase "in any state, territory, cr 

possession of the United States" CC l'evised to reacl "uithin the United 

Ste'cos, or any state, district, cOl'.lLlom,ealth, terri'cory, or insular 

possession thereof, or within the PClllama Canal Zone, the 'l",cust Territory 

of tile Pacific Islands, or the Ryul:yu Islands". ,'. siruilar reviSion is to 

be l,laue in Section 1403 relating to the authenticity of copies of official 

1{ritings. 

The staff ,-las directed to res'Gl'ict the reference to notaries to 

no'oc.:cies within the United States. 

Section 1420 (Best evidence rule) 

Subdivision (c) "as revised '0 require that ail ,,',-trial request for 

the production of a docUlnent be ma,~c out of the presence 0::: the jury in a 

criminal case "hen either the prosecution or the defense is making the 

request. 

/,n add! tional subdivision "as aclded to create a ne" exception to the 

be::r'c evidence rule providing in substance: 
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The Hriting has been proQuced at the hea"'in: and L:ade 
,"vailable for inspection by the adverse party. 

Section l421 is to be revised to rC'l.uire that an actual copy, not oral 

tes·cimony} of the content of the llriting be introduced if the exception 

to ·Glle best evidence rule in the ne11 subdivision added to Section l420 is 

relied en. 
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DISPOSITION OF EXISTING STATUTES 

The Commission considered Revised Memorandum 64-33 and Memorandum 

64-34 together with Parts IV and V of the research consultant's study on the 

disposition of existing sections in Part IV of the Code of Civil Procedure. 

The following actions were taken: 

Section 1982 

The staff reported that the substance of this section was included in 

the authentication portion of the Evidence Code on the assumption that the 

section provided a special rule concerning authentication of altered 

instruments, but that the consultant recommended the repeal of this section 

as being unnecessary and redundant in light of judicially declared substantive 

law covering the same question. After the Commission approved the repeal of 

this section, COmmissioner Edwards raised a further question in regard to 

the effect of this section in light of the recent case of Arneson v. Webster, 

226 Adv. Cal. App. 474, 38 Gal. Rptr. 88 (1964). The staff is to research 

the prOblem further. 

Section 1983 

The Commission reaffirmed its previous decision to repeal this section. 

Section 2061 

The CommiSSion deferred consideration of the first sentence of this 

section until it considers the functions of judge and jury. 

The Commission approved the repeal of the introductory clause in this 

section and the substitution of the following: 
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Tr~ jury is to be given the iLBt~cticcs speaified in tt1s ctopter 
on all proper occasions. 

Commissioners McDonough a~d Stanton disapproved the COITnassion's action and 

voted against the codification of specific instructions in the Evidence Code. 

Subdivision 1. The Commission approved the repeal of this subdivision 

and the substitution of an instruction in substantially the following form: 

It becomes nw duty as judge to instruct you in the law 
that applies to this case, and it is your duty as jurors to follow 
the law as I state it to you. On the other hand, it is your 
exclusive province to determine the facts in the case, and to 
consider and weigh the evidence for that purpose. The authority 
thus vested in you is not an arbitrary power, but must be exercised 
with sincere judgment, sound discretion, and in accordance with the 
rules of law stated to you. 

Subdivision 2. The Corrmission approved the repeal of this SUbdivision 

and the substitution of an instruction in substantially the following form: 

You are not bound to decide in conformity with the testimony of 
any number of witnesses against a lesser number or against other 
evidence which appeals to your mind with more persuasive force. 
This rule of law does not mean that you are at liberty to disregard 
the testimony of the greater number of witnesses merely from ; 
caprice or prejudice, or from a desire to favor one side as against 
the other. It does mean that you are not to decide an issue by the 
simple process of counting the number of witnesses who have testified 
on the opposing sides. It means that the final test is not in the 
relative number of witnesses, but in the relative persuasive force 
of the evidence. 

The Commission disapproved including a general instruction regarding the 

sufficiency of the testimony of one witness worthy of belief. 

Subdivision 3. The COITnassion disapproved the proposed instruction to 

be substituted for this subdivision and, instead, approved the substance of 

existing subdivision 3 in substantially the following form: 

A witness false in one part of his or her testimony is to be 
distrusted in others. 
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Subdivision 4. The Ccmmission disapproved the proposed instruction to 

be substituted for this subdivision and, instead, approved the substance of 

existing subdivision 4 in substantially the following form: 

The testimony of an accomplice ought to be viewed with distrust. 
Evidence of an oral admission of a party, other than his own 

testimony, ought to l:e viewed with caution. 

Subdivision 5. The CommiSSion approved the repeal of this subdivision 

and the substitution of an instruction recommended by the consultant in 

substantially the follOWing form: 

The judge shall instruct the jury as to which party bears the 
burden of proof on each issue and as to whether that burden is to 
prove by a preponderance of the evidence, by clear and convincing 
evidence, or beyond a reasonable doubt. 

The staff was directed to make a similar conforming change to this 

section in the Commission's tentative recommendation relating to burden of 

producing evidence, burden of proof, and presumptions. 

Subdivisions 6 and 7. The Commission approved the inclusion of these 

subdivisions in the Evidence Code in substantially the same form as they now 

appear in this section, but indicating in the Comment to this section that, 

while the language used is not entirely satisfacto~J, the case law adequately 

spells out its meaning. The Commission also approved the addition of a neli' 

sentence to this section, leaving to the staff's discretion whether it should 

be stated as a separate paragraph in this section or as a separate subdivision. 

As approved, the entire section, including the new sentence which is subject 

to reviSion, reads substantially as follows: 

Evidence is to be appraised not only by its own intrinsic 
wei~~t, but also according to the evidence which it is in the 
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power of one side to produce and of the other to contradict. 
Therefore, if weaker and less satisfactory evidence is offered 
when it appears that stronger and more satisfactory evidence 
was within the power of the part,' to produce, the evidence offered 
should be viewed with distrust. 

In determining what inferences to draw from the evidence or 
facts in the case against a party, you way consider, among other 
things, the party's failure to explain or to deny such evidence 
or facts in the case against him by his testirr~ny or by his 
wilful suppression of evidence relating thereto, if such be the 
case. 

Section 2079 

The Commission approved tbe repeal of this section. 

Section 2042 

The COITEission approved the inclusion of a revised version of Section 

2042 in the Evidence Code, to reed substantially as follows: 

Ordinarily, the order of proof in civil actions should be as 
provided in Section 607 of the Code of Civil Procedure and in 
criminal actions as provided in Penal Code Sections 1093 and 1094. 
However, the judge in his discretion shall regulate the order of 
proof. 

Section 2043 

The Commission approved the inclusion of a revised version of Section 

2043 in the Evidence Code, to read substantially as follows: 

(a) Subject to subdivisions (b) and (c), if either party 
requests it, the judge rray exclude from the courtroom any witness 
of an adverse party not at the time under examination so that such 
witness will not hear the testimony of other "itnesses. 

(b) A party to the action rray not be excluded under this 
section. 

(e) If a person other than a natural person is a rarty to 
the action, one of its officers or employees, to be desigcated 
by its attorney, is entitled to be present. 
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The Cormission approved the repeal of the last sentence of Section 

2044 and disapproved the inclusion of the substance of this sentence in 

the Evidence Code as subdivision (b) of Section 352. It was noted that 

this sentence is confusing and misleading because it does not mean what it 

says and ,;Quld create a standard for the exclusion of evidence that is 

inconsistent with the broader power expressed in subdivision (a) of Section 

352. Commissioner Cobey voted against the repeal and exclusion of this 

sentence in the Evidence COde. 

The Commission approved the substance of the existing law stated 

in the remainder of Section 2044, together with a specific reference to 

Section 352, in substantially the following form: 

The judge shall exercise reasonable control over the mode 
of interrogation so as to make it as rapid, as distinct, as little 
annoying to the witness, and as effective for the extraction of 
the truth, as may be; but, subject to this section and to Section 
352, the parties may put such pertinent and legal questions as 
the;)' see fit. 

Section 2045 

The Commission approved restating the first sentence of this section 

as a separate section in the Evidence Code, defining "direct examination" 

and "cross-examination" in the same form as set out in the existing law, 

subject to the staff's revision of these definitions in light of the 

Commission's action with respect to the scope of cross-examination. As 

tentatively approved, subject to conforming revision, the section reads 

as follows: 
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The examination of a uitness by the party producing him 
is denominated the direct examir-ation. The examir-ation of 
the same witness upon the same matter by an adverse party is 
denominated the cross-examination. 

It was recognized that these definitions will be adjusted in light of the 

action taken with respect to Sections 2048 and 2055. 

The Commission approved restating the second sentence of Section 2045 

as a separate section in the Evidence Code, to read substantially as 

follows: 

Unless the judge otherwise directs, the direct examination 
of the witness must be completed before the cross-examination 
begins. 

Section 2046 

The COlllIIlission approved the definition of "leading question" in 

substantially the same form as set out on page 3 of the memorandum, 

directing the staff to revise the second sentence thereof to clarify its 

meaning. 

Section 2047 

The Commission deferred consideration of this section until it 

considers what rule should apply in a case where the witness has refreshed 

his memory with a writing that he cannot produce at the trial. 

Section 2048 

The Commission agreed to continue the existing law with respect to 

the permissible scope of cross-examination in criminal cases. However, in 

civil cases, the Commission approved the "English rule," which permits 

cross-examination of a witness on any ITEtter relevant to the case, thereby 
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permitting "wide open" cross-exami=tion of any .,itness in a civil case. 

The staff ",as directed to draft language to accomplish this purpose, and 

to make conforming cr.anges in the definition of ·'cross-examination." 

Commissioner Stanton voted against this extension of the scope of cross-

examination. 

Section 2049 

The Conmission reaffirmed its previous decision to repeal this section. 

Section 2050 

The Commission approved the substance of this section as set out on 

page 5 of the memorandum, tentatively agreeing to substitute "re-examined" 

for "cross-examined" subject to the staff's research as to the exact 

meaning of this section. It "as the consensus of opinion that the section 

is intended merely to indicate that a witness "bo has been discharged cannot 

be recalled by the party "ho called him initially, nor can he be recalled 

for cross-examination by an adverse party, without leave of the court; but 

this rule is without prejudice to an adverse party's right to cross-examine 

the witness or to call the ,ritness as his own . .,itness. 

Section 2051 

The Commission reaffirmed its previous decision to repeal this section. 

Section 2052 

The Corrmission reaffirmed its previous decision to repeal this section. 

Section 2053 

The Commission reaffirmed its previous decision to repeal this section. 
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Tl:e COl'TIIDission approved its ~'J.':::;Yious revisioL c: this section as 

se'c out; in its recommendation on ',Titnesses [po 723] '::Jut agreed to clarify 

trt", revision by amending it to r'2a{, substantially as fol101rs: 

~1henever a writing is 31)'Q1,:':1 to a v,Ti tness , it may be 
inspected by the opposite pe.r'i;y, and no questiOl: may -,Je put 
to the witness concerning the ,;riting that has 'ccen S,'own to 
the "itness until the opposi-i;e party nas been :;iven an 
opportunity to inspect the ,r.citing. 

The Commission agreed to make no special provision l"IegardillG writings that 

alreauy nave been admitted in evidence; these are to be handled the same 

as any other writing. 

'l'he Commission approved the inclusion of the S~'~_'G-i;ance of this section 

in 'C:le Evidence Code. The C8l:lIllissicn approved the first paragraph of this 

section in substantially the follo'.!ing forn:: 

A party to the record of any civil action, 0:' a person for 
"hose immediate benefit such action is prosec'xced or ,~efended, 
or the directors, officers, superintendent, meD;~cr, agent, employee, 
or managing agent of any such l)arty or person, or any public 
employee of a public entity -,.;~cn such public eir,j:cy is a party 
·co the action, may be eXaI:1ine(J.. by an adverse ~JC_,ty as if lUlder 
cross-examination at any time ,_uring the pres ,,,"accion of evidence 
by the party calling the "i'cness. The party callinG such adverse 
',-7itness is not bound by his testimony, and the t2c-Cimcny by such 
',<itness may be rebutted by the party calling hi!>! :Lor such exam­
ination by other evidence. 

The staff "as directed to determine what effect, L' 2ny, \lould result 

fror,! -ohe deletion of the phrase, "subject to the rules applicable to the 

eXDLlination of the other witnesses," ',hich deletion \las arproved by the 

COIJLlission. 

-34-

J 



c 

c 

c 

:iinutes - Regular Meeting 
june 11, 12 and 13, 1964 

'.r~1e Ccmmission directed. -Glle staff to redraft -u~1e las':~ paragraph of 

thic section to state the princi"le tb..at any party other than the party 

with ,Thorn the witness is identifie(. :".2ay examine a iIi-~neZS called under 

Secdon 2055 as if under cross-e"ar:;ination and tha'cGhe pal"cy with whom 

the '.iitness is identified is the oDl:r party that is lilUitel~ to examining 

the '.Jitness as if under direct e;mr.lino.tion. The CO;;'.;i8sion also approved 

the principle that parties represel,ced by the same counsel should be 

deemed to be a single party for the purposes of this section. 

In connection with the discussion of this section, -ehe Commission 

suc;::;ested a broad definition of cc'oss-examination in subsocantially the 

follmring form: 

Cross-examination is the ~::amir.o.tion of '" '.:itness by a 
party ether than the party cbcc'" produced the ":;,,,,.;oess, or the 
examination of a witness callcc'~' by a party undel' 3ection 2055. 

'fhe Commission approved the inclusion of this section in the Evidence 

Coc12 in substantially the same for:'.l as the existin::; lav, 'co read as 

1'0110118 : 

A party examlnlng a ,,,itness is entitled 'co ans',;el'S responsive 
to his questions, and ans>rers lIhich are not responsive shall be 
stricken on motion of any par'cO'. 
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