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Time Place

June 11 - 7:00-10:00 p.m. » State Bar Building
June 12 - 9:00 a.m, - 5:00 p.m. 601 lMchllister Street
June 13 - 9:00 a.m. - 3:45 p.m. San Francisco

FINAL AGEMDA
for meeting of

CALIFORNIA LA REVISION COHIMISSION

San PFrancisco June 11-13

Bring the following mate_ialg to the meeting !in addition to

ita gted on agendal?

{363 »

(1) Printed pasphlet containing Uniform Rules of Evidence
{you have a copy)

(2) Printed pamphlets containing tentative recommendations
and studies on:
{2} Hearsay Evidence
{(b) Authentication and Content of Writings
(c) Privileges
{(d)} 'itnesses
(e} Extrinsic Policies Affecting Admissibilicy

{3) Tentative ilimeographed Recommendations {lMaterial
contained in a soft-cover binder} (sent 5/13/64)

{4) Vew Evidence Code (ilaterial contained in a loose-leaf
binder) (sent 5/13/64)

{5) Professor Degnan's Research Study {Contained in a
soft-cover binder} (sent 5/13/6&{

AGENDA ITEHMS

1. Approval of Minutes for liay 1964 Meeting (sent $/3/6&)

2. Administrative liatters (if any)
Discussion of suggestion of Professor Sherry

3, Foamof Comments on Evidence Code

Liemorandum 64-40 {sent 6/3/64)
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L. Revised Tentative Recommendation on Burden of Producing
Evidence, lurden of Proof, and Presumptions

ilemorandum 64=37 {3Ixtra copy of revised tentative
recommendation attached) (sent 6/3/64)

First Supplement to Hemorandum 64-37 {to be sent)
5, Organization and Content of New Evidence Code

a. FExisting statutes to be included in Evidence
Code or Repealed

Rovised iemorandum 64-33 (sent 5/26/64)
{portion of iiemorandum 64-33 not covered
at ‘iay mecting)

tiemorancun 64-25 (sent’5/15/6L)

iiemorandum 64-34 [(sent 5/26/64)

b. Revisions of Tvidence Code

iietiorandum 6432 (Division 1) (sent 5/26/64)
First Supplement to lemorandum 64-32
(sent 5/26/64)
ilemorandum 64-36 (Division 2) (sent 5/26/64)
i.emorandum 64-31 (Hearsay Tvidence)
 (sent 5/15/64)
Pemorandum 64-38 {Authentication and Content
or ‘ritinrs) (to be sent)
Lenorandun 64-39 (Privileges) (enclosed)




MINUTES OF MEETING
of
CALIFORNIA LAW REVISION COMMISSICHN
June 11, 12, and 13, 1964

San Francisco

"A regular meeting of the Jaw Revision Commission was held in San Franciszsco

on June 11, 12, and 13, 1y6h.

Present: John R. McDonough, Jr., Chairman (June 11 and 12)
Richard H. Keatinge, Vice Chalrman (June 12 and 13)
Hon. James A. Cobey
Bon. Alfred H. Song
James R. Edwards
Sho Sato
Herman F. Selvin
Thomas E. Stanton, Jr.

Absent:  Joseph A. Ball
Angus C. Morrison, ex officio
Messrs. John H. DeMoully, Joseph B. Harvey, and Jon D. Smock of the
Commission's staff were also present. Mr. Warren P. Marsden and Mr. Steve
Birdlebough, representing the Judicial Council, and Mr. Joseph Powers, repre-
senting the Assoclation of District Attorneys, alsc were present. The Commission's
research consultant on the Uniform Rules of Evidence, Professor Ronan E.

Degnan, also was present on Saturday, June 13, 196hk.
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AIDMINISTRATIVE MATTERS

Minutes of the May 1964 Meeting. The Commission approved the Minutes

of the May 196k meeting as submitted.

Research Contract With Stanford University. The Cormission considered

a staff suggestion that a research contract for the 1964-65 fiscal year be

made with Stanford University in the amount of $500. Iater, when a long-term
lease for office space at Stanford has been negotiated, this amount can be
increased if necessary. A motion was made by Commissioner Edwards, seconded

by Commissioner Stanton, and unanimously adopted that a research contract, in the
gseme form asthe contract for the 1963-64 fiscal year, in the amount of $500

be made with Stanford University and that the Vice-Chairman be suthorized to
execute such contract on behalf of the Commission.

Special Advisory Committee on the Evidence Code. The Commission discussed

8 suggestion made by Professor Sherry that a blue-ribhon advisory committee be
appointed to support the Commission's recommendations regarding a new Evidence
Code. It was noted during the discussion that most if not all groups likely

to be represented by such a committee already are participating in the review
of the Commissicn's recommendations and, because of the difficult subject
matter involved, it would not be feasitle to expect meaningful support from
persons who have not had an opportunity to thoroughly study the recomendations.
Noting the favorable response to date and the probability of active support
from the several groups ncw studying the Commission's proposals, the Commission
declined to act on Professor Sherry's suggestion.

National Legislative Conference. The Executive Secretary reported

that this year's National ILegislative Conference will be held in Atlantic City.
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New Jersey, on September 23-25. The Commlssion approved the suggestion that
the Executive Secretary attend this conference and, to the extent that funds
are aveilable or, alternatively, to the extent that existing funds can be

shared, also approved the attendance of the Assistant Executive Secretary.

Puture Meetings. Future meetings of the Commission are now scheduled

as follows:

July 23«25 Los Angeles (U.S.C.)
August 13-15 Ios Angeles
September 10-12 Sen Franciseo

-3-
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PROPOSED EVIDENCE CCDE - GENERALLY

The Commission considered Memorandum 64-L40. The following actions

were taken:

Form of ccmments in final recommendation and in tentative recommendstion

relating to presumpticns

The Coxmission considered whether the comments to the specific sections
in the final recommendation and the tentative recomrendation relating to
presumptions {the only tentative recommendation left to be printed) should be
worded ag 1f the bill had beenh enacted or should bte worded as if the bill were
being recommended for enactment. Wording of the comments in the final
recommendation as if the bill had been enacted would permit the code publishers
to print the comments without editorial change under the enacted sections,
and the comments would then correctly refer to the ehacted sections as existing
law and the repealed sections as former law. Wording of the comments in the
tentative recommendation relating to presumptions in the same fashion would
permit the type uesed for these comments to be used in the final recomendation
without editorial change if the Commission decided to word the final
recommendation comments as if the bill had been enacted.

The Commission concluded that the comments in both the tentative
recommendation relating to presumptions and the final recommendation should
not be worded as if the bill had been enacted. The comments should be
written in the light of the law existing at the time the comments are written.
The comments, then, will be more intelligible in the future, for a reader who

knows that the comments were written as recommendations relatlng to the

e
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various sections could be confused by references to "exdstling law" which was
not in existence at the time the comment was wriltten and to "former law"
which was in fact in existence at the time the comment was written. This
style will conform to the form of the comments in the sovereign immunity
recommendation.
Where a reference is made to a sectilon that is recommended for repeel
or amendment, the fact that the section is to be amended or repealed
should be indicated in some appropriate manner if the context does not indicate

that the section i1s to be amended or repealed.

Section lead lines in preprinted bill

The Commission considered and approved a suggestion that descriptive
lead lines (such as those appearing in the present draft of the proposed
Evidence Code) for each section of the Evidence Code be included in the pre-
printed bill. The lead lines, of course, would not appear in the bill actually
introduced in the Leglslature. ZPefore this is done, hawever, the staff is to

consult with the Legislative Counsel concerning the propriety of such action.

L__ e
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DIVISION 1. PRELIMINARY PROVISIONS AND CONSTRUCTION

The Commission considered Memorandum 64-32 and the first supplement
thereto and Division 1 of the Preliminary Draft of the Evidence Code. The

following actions were taken:

Section 1

This section was approved as drafted.

Section 2

This section was approved as drafted.

Section 3

This section was deleted. Cormissicner Stanton made & motion that

this section be included, but the motion did not receive a second.

Section 4

This section was revised to read substantially as follows:

k. Mo preceeding taken tefore this code takes effect is affected
by the provisions of this code, but all proceedings taken after this code
takes effect shall conform to the provisions of this code so far as
possible.

The staff should give further congideration to the language used in this

section.

Section 5

The section from the Californis Commercial Code (set out in First
Supplemart to Memnrandum 6Le.32) was substituted for this section and was

approved for incluslon in the Evidence Code.

e
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Section 6

This sectlon was

Section 7

This section was

Section 8

This section was

the word "law."

Section 9

This section was

Section 10

This section was

Section 11

This section was

Section 12

Tis section was

Section 13

This section was

Section 14

This section was

1967 . "

approved as drafted.

approved as drafted.

Mlirutes -~ Regular Meeting
June 11, 12, and 13, 1964

approved after the word "statute" was substituted for

approved as drafted.

approved as drafted.

approved as drafted.

spproved as drafted.

approved as drafted.

revised to read: '"This code takes effect on Jamuary 1,

S
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DIVISION 2. WORDS AND PHRASES DEFINED

The Commission considered Memorandum H4-36 and Division 2 of the

Preliminary Draft of the Evidence (Code. The following actions were taken:

Section 100

This section was approved as drafted.

Section 115

A suggestion to change "burden of proof" to "burden of persuasion" was
not adopted.

The following changes were made in Section 115: 'requirements" was
changed to "requirement"; "either" was deleted; and "specifically"” was
deleted. In addition, a phrase is to be added to recognize that the defendant

in a crimipnal case may have a burden of proof to raise a reasocnable doubt.

Section 130

This section was deleted.

Section 135

This section was deleted. ITis substance is to be added to Section 300
and to any other sections where it is necessary to limit the scope of the

sections.

Section 140

The definition of criminal proceeding {excluding the portion relating
to the Government Code proceeding) in the Privileges Division (Section 902)
is to be substituted for the definition in Section 140, and the definition

in the Privileges Division 1s to be revised to reflect this change.

-B.
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The staff is to review Sections 902 and 140 and eliminate any incon-

sistency in the use of the word "proceeding."

Section 155

The second sentence should be added to the general provisions portion

of' the statut=s.

Section 180

This section was deleted.

Section 165

The word "the" in the first line was changed to "a" and the words

"under a statute section" were delted.

Section 175

This section was revised to read:

175. "Judge" includes a court commissioner, referee, or similar
officer, who is authorized to conduct and is conducting & court pro-
ceeding or court hearing.

Sectlon 190

This section was revised to read:

190. '"Person" includes a natural person, firm, association,
organiration, partnership, business trust, or corporation.

Seection 215

The words "city and county" were added to this definition.

Section 220

The word "includes" was substituted for "is coextensive with."
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Section 230

This definition was approved. The use of this definition in the various
sectiong of the Evidence Code should be checked to make sure that regulations
are inecluded in cases where a regulation should be included in a particular

statutory provision.

Section 235

The second sentence was revised to mad: "In the latter case, it includes

any state, district, commonwealth, territory, or insular possession of the

nited States."

Section 245

This definition was revised to read: '"’'Statute' includes a provision
of the Constitution.” The comment should explain why this definition is
provided, 1.e., to avoid any implication that we do not recognize provisions
of the Constitution in particular sectlone that recognize exceptions to such

sections.

Section 250

After the word '"means” the words "(a) a jury or (b)" was inserted and

the words "and a jury" was deleted at the end of the section.

Section 255

A semicolon was inserted after each paragraph in subdivision (a) and
"or" was inserted in paragraph (5) after the semicolon.

In paragraph (5), subdivision (a), the words "the court's process” were

substituted for "subpena."

=10~
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It was suggested that use of the words "the process of the court" or
the equivalent te checked to determine whether they are appropriate if it ie
discovered that another court may have to lssue process to ccmpel attendance
the court where the hearing is held.

Subdivision (b) was divided into two subdivisions to read substantially

as follows:

(b) A declarant is not unavailable as a witness if the exemption,
disqualification, death, inability, or absence of the declarant was
brought about by the procurement or wrongdolng of the proponent of his
statement for the purpose of preventing the declarant from attending or
testifying.

(c} A declarant is not upavailable as a witness if unavailabllity
is claimed because the declarant is absent beyond the jurisdiction of
the court to compel appearance by its process and the deposition of the
declarant could have been taken by the proponent by the exercise of
reasonable diligence and without undue hardship or expense, but this
subdivision does not apply where the evidence offered i1s a deposition.

-11-
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DIVISION 5
BURDEN OF PRODUCING EVIDENCTD, BURDEN OF FROOF, AND FRESUMFTICHS

The Commission considered Memorandum 6h-37, “he first and second
supplenents thereto, and the tentative reccmmendation relating to the Burden
of Producing Evidence, Burden of Procf, and FPresumptions. The following
acitlons were taken:

Corients of State Bar Committee

Presumptions. reccomerdaticn senerally. The Cauiission considered

the desirability of the presumpticas recommendation in the light of the
conflicting views of the members of the State RBar Camittes. The Ccmmission
concluded that the recommendaticn will remcve gn anachronism from existing
lasr and that it showld be retained.

Sections 5C0 and 510. The Comuission considercd the criticism of

the llorthern Section of the State Lor Committee. The Commission concluded
thot, although the sections are vague, they do correct the erroneous
provisions of Code of (ivil Procedure Section 1931 (tc be repealed) and
reveel that the burdens of producing evidence and proof are allocated by
the courts upon the tasis of a variety of factors. Hence, the sections
should be retained.

Revized Tentative Recommendation

Sectlon 511. Section 511 and its comment were approved as presented

in the tentative reccommendation.

Seections 600 and 604k. The revisions to these sections and their

comricnts were approved.

-1p-
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Secticn €06. The staff was directed to add lonsuage “o Section 606 or

at soue other appropriate place in the statute to iake clear that neither
a presumption affecting the burden of procf nor a presumption affecting the
burden of producing evidence places any evidentiary burden upon the defendant
in a criminal case in regard to any element of the crime with which he is
charsed.

The staff was directed to add language aprroved by Ccrmissioner Sato
to the ccmments to explain the policy underlying tic abvove revision.

Section 607. Scetion 607 was approved, The poriion of the comment

explaining the manner in which the secticn will change eiisting law is to
be revised to state more explicitly the changes teing made in existirg law.

Section 665. Section 665 and its comment wers approved.

Civil Ccde Seection 164.5. A prewosal te modify the section to state

only the substance of Code of Civil Frocedure Section 1963(:0) was not
approved.,

Code of Civil Procedure Section 1663(14). The cczment was approved.

Code of Civil Procedure Section 1963(27). The commeni was approved.

Code of Civil Procedure Section 1983. The comment was approved.

-13-
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DIVISICN 8. PRIVILEGES

The Commission consideréd Memorandum 64-39, the first supplement thereto,
and the Division 8 of the Preliminary Draft of the Evidence Code. The following

actions were taken:

General form of definitions in particular articles
The Ccmmission agreed that the definitions in the articles on particular

privileges should be arranged in logical (rather than alphabetical) order.

Newsmen's Privilege

The Newsmen's Privilege set out in the First Supplement to Memoraendum
64-39 was approved for inclusion in the Evidence Code. Although the language
of the statute was approved, the staff indicated the privilege might be
divided into several sections when it is included in the Evidence Code.

Commissioner Stanton suggested that the Comment emphasize at the beginning

that the Newsmen's Privilege is now recognized in California.

Section 900

This section was approved after the word "specifically" was deleted.

Section Q01

This section was approved as drafted.

Section g02.

This section waa revised to read:

902. "Criminal proceeding” means:
(a) A criminal action; and
(b) A proceeding persuant to Article 3 {commencing with Section
3060) of Chapter 7 of Division 4 of Title 1 of the Government Code to
determine vhether a public officer should be removed from office for
wilful or corrupt misconduct in office.

“1h.
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Section 903
This section was approved after the words "or to hold a public office”
were insertel after "public entity” in the third line of the text of the

gection.

Section 90L

This section was approved as drafted.

Section 905

This section was approved as drafted.

Bection 910

This section was approved as drafted.

Section 911
This section was approved after the technical revision suggested by

the staff was adopted.

Section 912

Subdivision (a) was approved after the technical revisions suggested
by the staff were adopted. The suggestion of the Conference of Judges that
the last sentence of subdivision {a) be deleted was nct adopted.

The suggestion by the staff for a technieal correction 1In subdivision
(b) wes adopted. The suggestion of the Conference of Califormia Judges that
subdivision {b) be deleted was discussed but not adopted. It was suggested
that this matter te consldered at the July meeting.

Subdivisions {c) and {d) were approved as drafted.

15
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Section 913

This section was approved as

Section 91k

This section was approved as

Section Q}é

This section was approved as

Section 916

This section was approved as

drafted.

drafted.

drafted.

drafted.

-16-
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DIVISION 1C. HDLRARSAY EVIDENCE
The Cormission considered bomorandum 64-31 and the draft Division 10
of tlwe proposed Evidence Ccede relating to hearsay evidence. The following
accicns were taken:

Drafiing of hearsay rule and excepiions; Section 1200.

The Commission approved the proposal to state the goneral hearsay
rule in Section 1200. Sections creating exceptions toc the general hearsay
rule are to be worded in substance as follows:
A statement . . . is not made inadmissible by the hearsay rule . . . .
To facilitate reference to Section 1200, a second sentence was
addeC Lo read:

This section ghall be knom as and may be cited as the hearsay rule.

Section 1200 was then approved.

Section 1201 was approved.

Sccticn 1202 was revised bty ckepging "tending to iupair"” to "offered to

atvack". As revised, the section was approved.

Seccion 1203,

The Commission approved URE Rule 64 in principle. The Commission
staried to consider which exceptions to the hearsay rule should be included
in the rule and which shcould be sxcluded; however, those Commissioners
approving the principle of Rule 6L ere not all present when the individual
exceptions were considered and no soreement was reachwed on the inclusion of

any of the exceptions. The Commiscion deferred frailics consideration until

-17-
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a ler;er guorum would perpit either the exclusion i Dule &I entirely or the

addlirion of some substance to its provisions.

Joe Dall Amendment

The Commissicn directied the staff to reconsider and sutmit a recommen-
dation on the suggestion made by Ccmmissicner Ball that a party should have‘
the right 0 erpgs-emnine the declorant of any hesrsay admitted agalnst him.
To be considered in connection witl the proposal are the inclusiom of a
provision stating that the unavailsbility of the declarani for cross-
exgninztion aoes not affect the adnissibility of the statement and the
nacvre of the exceptions to be included., The Commission indicated that
the section drafted should be applicable to all hearsay exceptions except
those, such a5 admissions, where considerations of jolicy indicate that

the principle of the section should not spply.

Section 1204 was approved.

Additional section on coerced hearsay statements

The Ccomission directed the staff to add a seciicn meking a hearsay
statement inadmissible against a criminal defendap. if the statement would
be inadmissible under the confessions exception ageinst the hearsay

declorant.

Organization of Chapter 2, Excepticas to the Hearsay lule

The Commission approved the suggestion that the excentlions to the
hearsay rule be grouped into articles. For example, ..eciions 1250 and 1251

woull be in an article relating to prior statements of uvitnesses, Sections

-18-
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1252 and 1253 would be in an article relating to former testimeny,

ate.

Sections 1250 and 1251 were approvecd,

Section 1252,

In the definition of "former testimeny', the werd 'official" was
changed to "governmental” in sutdivisicn (a)(2)}. ‘e staff was directed
t0 medify sutdivision (a2)(3) to refer to testimony given under cath or
affirmation in a deposition in another action. A nev subdivision (a)}{k)
is L0 be added that includes within "former testimony” testimony given
wnce. oath or affirmation in an artvitration proceecing and itranscribed by

an ocfieial reporter.

Section 1253 was approved.

Section 1254

Sutdivision (b} was revised in substance to read:

A statement which narrates, describes, or explains
an act, condition, or event is not made inadmissible by
the hearsay rule if it was mate while the declarant was
percelving the act, condition, or event.

Sections 1255-1258 were approved.

Section 1259

The Ccmmission instructed the staff to add a provision that in
substance would require a party oflTering an authorizod admission to

introduce his evidence of the authority to make the statement firste-

-19-
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subject to the judge's discretion to alter the order of procot,

Section 1260

Subdivisicn (c)}, requiring the statement to be admissible if offered
as testimony at the hearing, was deleted., The restricilon would be
appropriate for statements not made in Turtherance of the conspiracy,
bui is not a desirable limitation on the admissibility of statements
that are reguired to bhe made as part of the couspiracy anc in furtherance
of <he object thereof.

Subdivision (d) was modified by deleting "proof” and substituting

therefor "evidence sufficient tc zusiain a finding”.

3ection 1261 was approved.

Section 1262

Subdivision (c} was deleted. Oubdivision (b} vas modified to reasd:

(v) The statement would be admissible if offered against
the declarant in an action upcon that liabllity, obligation, or
Guty.

Section 1263

Subdivision (c) was deleted as unnecessary in light of the section
adcel to the chapter on general heersay provisions stoting the same rule.
Gubdivision (b)(3), requirin; ithat the hearsay declarant be unavaile

able before his declaration against interest is admizsible, was deleted.

Secticns 1264-1267

The Commission directed that the phrase, "unless 1l vas made in bad
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faith", te deleted. 1In lieu therscf, there should e a provision similar

tc that in Sections 1284 and 12€5 Chat provides:

This section does not malie a stetement aduiszsible if the
statement was made under such circumstances thov the declarant
in making such statement had motive or reason tc deviate fram
the truth.

Section 1268 was revised in subsitance to read:

A statement 1is nct made inadmissible by the hearsay rule
vhen offered in an action upon a claim or demand against the
estate of the declarant if the statement was wmade upon the
rersonal knowledge of the declerant at a time vhen the matter
had been recently perceived by him and while his recollection
ras clear and when the declarant in meking such statement had
ng motive or reason to deviate from the truth.

Section 1270 was approved.

Sectlon 127l is to be revised in lisht of the new section to be drafted

expressing the Joe Ball Amendment.

Seccion 1272 was approved.

Sections 1273-1275 were deferred cnd will be considered in connection with

authentication and best evidence problems relating Lo coples of writings.

Section 1280

The word "writing" was substituted for "document” in the first line.

Section 1281

The Commission approved the seciicn without any reference to Vehicle

Code Section L0B3kL.

Rengining sectiocns

Ho problems were raised concerning the remainder of the sections in

the hearsay divisicn.
~21-
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DIVISICN :11. SERITINGS
The Commission considered Memorandum 64-38, a Craft of Divisien 11
of the DEvidence Code, and the comments received in regerd to the
Coumission's tentative recommendaticn relating to Auvthentication and

Concent of Writings. The following actions were taken:

Section 1400

Section 1400 was revised to ead:

{a) Authentication of a vriting means the introduction
of evldence sufficient to sustain a finding that it is the
wvriting that the nroponent of the evidence elaims it is and that
it was made or signed by the person fhe proponent of the
evidence claims made or signed it or the esiablishment of such
Tacts by any other means provided by law.

o~ (b) Authentication of a vriting is required before it may

[ be received in evidence, Authentication of a writing is reguired
before secondary evidence of its content may be received in evidence,

Section 1401

The Ccmmission directed the staff to insert in the code at an
appropriate place the following proision:

A certificate of the acknovledgenent of a vriting other
than a will, or a certificaie of the proof of such a writing, is
prima facie evidence of the Tacts reecited in the certificate and
the penuineness of the signeture of each person by whom the
iriting purports fo have been signed if the certificaie meets the
requirements of Article 3 (commencing with Section 1181) of
Chapter 4, Title 4, Part Y, Division 2 of the Civil Code.

Section 1401 was then deleted as unnecessary.

Section 1402

The Commission directed the suzff to insert in the code at an
(:: appropriate place the following provision:

-0
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The official record of a writing purporting to establish
or affect an interest in prozerty is prima facie evidence of
the content of the original rccorded writing and its execution
and delivery by each person Ly vhom it purports to have been
executed if':

{a} The record is in fact a record of an office of a
state or nation or of any govermmental subdivision thereof; and

(b) A statute authorized such writing toc Le recorded in
that office.

Section 1102 was then deleted as wnecessary. Section 1280 in the division
¢n hearsay evidence was also deleted as unnecessary.

The Commission then directed the staff to insecyt in the ccde at an
appropriate place s section similer to that approvel above that applies
to any recorded document. The languege approved vas as follows:

The official record of a riting is primc facie evidence
of the content of the original recorded writing if':

{a} The record is in faci a record of an office of a state
or nation or of any govermmental subdivision thoregpf; and

{v) A statute authorized such a writing tc be recorded in
that office.

Section 1403

The preliminary paragreph of Section 1403 was revised to read:
& purported capy of a writing in the custcdy of a public
employee, or of an entry in such a writing, is presumed to be a
copy of such writing or entry if:
Sutdivision {b) was then deleted ot unnecessary sinee it duplicates the
general guthentication provisions of Section 1400,
The staff was directed to revise subdivision () to provide for

suthentication of copies of foreipn documents by & chain of certificates

and by an officer who 1s authorized to attest copies even though he is not
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the custcdian. The revision is to te based on an amendment that has

been proposed to Rule 44 of the Federal Rules of Civil Pfocedure by the
Advisory Committee on Civil Rules, the Ccommission and Advisory Committee
on International Rules of Judicial Frocedure, and the Columbla Law School

Piroject on International Procedure.

Section 1405

The Commission directed the staff to revise Secticn 1405 {the ancient
documents rule) to include a provision indicating thas nothing in Section
1405 precludes a determination that o document has been auwthenticated even
though all of the factors stated in the rule have not been shown. The
section is also to be revised to ladicate that the judge is to determine
only that there is evidence sufficient to sustain o Tinding that the factors
have veen met, Thus, in substance, the revised section is to state that a
foundational showing of sufficient evidence to sustain a finding of the
faciors listed in the rule is always sufficlent circwistantdsl evidence of
of authenticity to permit +the writing to be admitied and to sustain a
fincing of genuineness, but a lesser showing may be sufficient clrcumstantial

evidence of authenticity to warront admission of the writing.

Section 1415

The Ccmmission considered the suggestion of tlic Cormitiee of the
Conference of California Judges that the presumption of authenticity of
official seals and signatures be limited to officicl seals and signetures
on certificates purporting to authenticate documents. 'The Commission

decided to retain the more compreheunsive provisions of Section 115 as drafted.
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Che Cecrmission alsco rejecued the suggestion thot signatures on out-
of-state demestic deocuments be occompanied by a statement authenticating
the signature.

The Cczmission directed the staff to revise suudivision (c)} in
accordance with the judges' suggestion that the presumplicn be extended
to lower foreign officers! signatuves and seals acccorpanied by an American
foreign service officer's certificate. The subdivision should be ccmparable
to the provisions of the code relating to the preswuaption of the
auvthenticity of copies of foreign documents.

The Commission directed that the phrase "in any state, territory, cr
possession of the United States” be revised to read "wvithin the United
States, or any state, district,'commonwealth, territory, or lmsular
possession thereof, or within the Panama Canal Zone, the Trust Territory
of the Pacific Islands, or the RKyukyu Islands". A similar revision is to
be made in Seetion 1403 relating to the authenticity of copies of official
wriitings.

The staff was directed to restrict the refercence to notaries to

nocexrles within the United States.

Section 1420 (Best evidence rule;

Subdivision {c) was revised :to reguire that an ai-trial request for
the preduction of a document te madc out of the prescnce of the Jury in a
erininal case when either the prosccution or the deiense is making the
request.

Ln additional subdivision was added to create a nev exception to the

best evidence rule providing in substance:
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The writing has been produced at the hearinz and rade
available for inspection by the adverse party.
Scction 1421 is to be revised to reguire that an actual copy, not oral
tescimony, of +the content of the writing be intrcduced if the excepticn
to the best evidence rule in the nev subdivision added to Section 1420 is

relied cn.
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DISPOSITICON OF EXISTING STATUTES
The Commission considered Revised Memorandum 64-33 and Memorandum
64-34 together with Parts IV and V of the research consultant's study on the
disposition of existing sections in Part IV of the Code of Civil Procedure.

The following actions were taken:

Section 1982

The staff reported that the substance of this section was included in
the authentication portion of the Evidence Code on the assumption that the
section provided a special rule concerning authentication of altered
instruments, but that the consultant reccmmended the repeal of this section
a5 being unnecessary and redundant in light of judicially declared substantive
law covering the same question. After the Commlission approved the repeal of
this section, Commissioner Edwards raised a further gquestion in regerd to

the effect of this section in light of the recent case of Arneson v. Webster,

226 Adv. Cal. App. 474, 38 cal. Rptr. 88 (1964). The staff is to research

the probiem further.

Section 1983

The Commission reaffirmed its previous decision to repeal this secticn.

Section 2061

The Commission deferred consideration of the firet senltence of this
section until it considers the functions of judge and jury.
The Commission approved the repeal of the introductory clause in this

section and the substitution of the following:
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The jury is to be glven tke instructices speeifiled in thkis ckapter
on all proper occasions.
Commissioners McDoncugh snd Stanton disapproved the Commission's action and
voted against the codification of specific instructions in the Evidence Code.

Subdivision 1. The Commission approved the repeal of this subkdivision

and the substitutlon of an instruction in substantially the following form:

It becomes my dubty as judge to instruct you in the law
that applies to this case, and it is your duty as jurors to follow
the law as I state it to you. On the other hand, it is your
exclusive province to determine the facts in the case, and to
consider and welgh the evidence for that purpose. The authority
thus vested in you is not an arbitrary power, but mst be exercised
with sincere judgment, sound discretion, and in accordance with the
rules of law stated to you.

Subdivigion 2. The (Commission approved the repeal of this subdivision

and the substitution of an instruction in substantially the following form:

You are not bound to decide in conformity with the testimony of
any nmumber of withesses against a lesser number or against other
evidence which appeals to your mind with more persuasive force.

This rule of law does not mean that you are at liberty to dlsregard
the testimomy of the greater numter of witnesses merely from 3
caprice or prejudice, or from a desire to favor one side as against
the other. It does mean that you are not to decide an issue by the
simple process of counting the number of witnesses who have testified
on the opposing sides. It means that the final test is not in the
relative number of witnesses, but in the relative persuasive Torce

of the evidence.

The Commission disapproved including a general instruction regarding the
sufficiency of the testimony of one witness worthy of helief,

Subdivision 3. The Commission disapproved the proposed instruction to

be substituted for this subdivision and, instead, approved the substance of
exlesting subdivision 3 in substantially the following form:

A witness false in one part of hls or her testimony is to be
distrusted in others.
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Subdivision 4. The Commission disapproved the proposed instruction to

be substituted for this subdivision and, instead, approved the substance of
existing subdivision 4 in substantially the following form:
The testimony of an accomplice ought to be viewed with distrust.
Evidence of an oral admission of a party, other than his own

testimony, ought to be viewed with caution.

Subdivision 5. The Commission approved the repeal of this subdivision

and the substitution of an instruction recoummended by the consultant in
substantially the following form:

The Jjudge shall instruct the jury as to which party bears the
burden of proof on each lssue and as to whether that burden is to
prove by a preponderance of the evidence, by clear and convincing
evidence, or beyond a reasonable doubt.

The staff was directed to make a similar conforming change to this
section in the Commission's tentative recommendation relating to burden of

producing evidence, burden of preof, and presumptions.

Subdivisions 6 and 7. The Commission approved the inclusion of these

subdivisions in the Evidence Code in substantially the same form as they now
appear in this section, but indicating in the Comment to this section that,
while the language used is not entirely satisfactory, the case law adeguately
spells out its meaning. The Commissicn also approved the addition of a new
sentence to this section, leaving to the staff's discretion whether it should
be stated as a separate paragraph in this section or as a separate subdivision.
As approved, the entire section, including the new sentence which is subject
to revisiom, reads substantially as follows:

Evidence is to be appraised not only by iis own intrinsic
weight, but also according to the evidence which it is in the
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power of cne side to produce and of the other to contradict.
Therefore, 1f weaker and less satisfactory evidence is offered
when it appears that stronger and more satisfactory evidence

was within the power of the party to produce, the evidence offered
should be viewed with distrust.

In determining what inferences to draw from the evidence or
facts in the case against a party, you may consider, among other
things, the party's failure to explalin or to deny such evidence
or facts in the case against him by his testimony or by his
wilful suppression of evidence relating thereto, if such be the
case.

Section 2079

The Commission approved the repeal of this section.

Section 2042

The Commission approved the inclusion of a revised version of Section
20h2 in the Evidence Code, to reed substantially as follows:

Ordinarily, the order of proof ip civil actions should be as
provided in Section 007 of the Code of Civil Procedure and in
criminel actions as provided in Penal Code Sections 1093 and 109k4.
However, the judge in his discretion shall regulate the order of
proof.

Sectilon 2043

The Commiseion approved the inclusion of a revised verslon of Section
2043 in the Evidence Code, to read substantially as follows:

(a) Subject to subdivisions {b) and (¢}, if either party
requests it, the judge may exclude from the courtroom any witness
of an adverse party not at the time under examination so that such
withess will not hear the testimony of other witnesses.

(b) A perty to the action may not be excluded under this
section.

{c} If a person other than a natural person is a party to
the action, one of its officers or employees, to te desigrated
by its attorney, 1s entitled to be present.
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Section 2044

The Cormission approved the wrepeal of the last sentence of Section
2044 and disapproved the inclusion of the substance of this sentence in
the Evidence Code asg subdivision (b) of Section 352. It was noted that
this sentence is confusing and misleading hecause it does not mean what it
says and would create o standard for the exclusion of evidence that is
inconsistent with the broader power expressed in subdivision (a) of Section
352. Commissioner Cohey voted against the repeal and exclusion of this
sentence in the Evidence Code.

The Commission approved the substance of the existing law stated
in the remainder of Section 204k, together with a specific reference to
Section 352, in substantially the following form:

The Jjudge shall exercise reasonable control over the mode

of interrogation so as to make it as rapld, as distinet, as littie

annoying to the witness, and as effectlve for the extraction of

the truth, as may be; but, subjJect to this section and to Section

352, the parties may put such pertinent and legal questions as
they see fit.

Section 2045

The Commission approved restating the first sentence of this section
as a8 separate section in the Evidence Code, defining "direct examination'
and "cross-examination" in the same form as set ocut in the existing law,
subject to the staff's reviszion of these definitions in light of the
Commission's action with respect to the scope of cross-examination. As
tentatively approved, subject to conforming revision, the section reads

as follows:
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The examination of a witness by the party preducing him

is denominated the direct examination. The examiration of

the same witness upon the same matter by an adverse party is

denominated the cross-examination.

It was recognized that these definitions will be adjusted in light of the
action taken with respect to Sectlons 2048 and 2055.

The Commission approved restating the second sentence of Section 2045
a8 g separate section in the Evidence Code, to read substantially as
follows:

Unlese the judge otherwise directs, the direct examination

of the witness must be completed before the cross-examination
begins.

Section 2046

The Commission approved the definition of "leading question" in
substantially the same form as set out on page 3 of the memorandum,
directing the staff to revise the second sentence thereof to clarify its

nmeaning.

Section 2047

The Commissicn deferred consideration of this section until it
considers what rule should apply in & case vwhere the witness has refreshed

his memory with a writing that he camnot produce at the trial.

Section 2048

The Commission agreed to continue the existing law with resgect to
the permissible scope of cross-examination in criminal cases. However, in
civil ceses, the Commission approved the "English rule,"” which permits
cross-examingtion of a witness on any ratter relevant to the case, thereby
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permitting "wide open" cross-examination of any witness in a civil case.
The staff was directed to draft language to accomplish this purpose, and
to make conforming changes in the definition of "crosg-examination.”

Commissioner Stanton voted against this extension of the scope of cross-

examination.

Section 2049

The Commission reaffirmed its previous decision to repeal this section.

Section 2050

The Commission approved the substance of this section as set out on
page 5 of the memorandwm, tentatively agreeing to substitute "re-examined"
for "cross-examined" subject to the staff's research as to the exact
meaning of this section. It was the consensus of opinion that the sectlon
is intended merely to indicate that a wiltness who has been discharged cannot
be recalled by the party who called him initially, nor can he be recalled
for cross-examination by an adverse party, without leave of the court; but
this rule is without prejudice to an adverse party's right to cross-examine

the witness or to call the withness as his own witness.

Section 2051

The Commission reaffirmed its previous decision to repeal this section.

Section 2052

The Cormission reaffirmed its previous decision to repeal this section.

Secgtion 2053

The Commission reaffirmed its previcus decision to repeal this section.

-33-




“inuwcos - Regular Meeting
June 11, 12 and 13, 196k

Secticn 2054

—~-F

cravious revision of this section as

ar

Tre Commission approved ils
gev out in its recommendation on vitnesses [p. 723] »ut agreed to clarify
thav revision by amending it to read substantially as follows:

Vhenever a writing is siiowm to a witness, it may be

inspected by the opposite perty, and no guesticn may e put

to the witness concerning the writing that has teen sicwn to

the witness until the opposite party nss been siven an

opportunity to inspeet the writing.

The Commission agreed to make no special provision reparding writings that

alrezdy have been admitted in evidence: these are to be handled the same

as any other writing.

Secuvion 2055

The Commission approved the inclusion of the sulsiance of this section
in the Evidence Code. The Commissicn approved the first paragraph of this
section in substantially the folloving form:

A party to the record of any civil acticn, or a persch for
vhose immediate benefit such action is proseculced or defended,
or the directors, officers, superintendent, mem.er, agent, employee,
or managing agent of auy such party or person, cor any public
employee of a public entity vhen such public entity is a party
wo the actlon, may be examined by an adverse nooty as 1f under
cross=exanination at any time .uring the pres ncation of evidence
by the party calling the witnress. The party cslling such adverse
witness is not btound by his testimony, and the testimony by such
witness may be rebutted by the party calling Iim for such exam-
ingtion by other evidence.

The stalf was directed to determine what effect, 1T any, wonrld result
freil the deletion of the phrase, "subject to the rules applicable to the
exanination of the other witnesses," which deletion wvas approved by the
Commission.
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The Comrission directed the stalf to redraft e last paragreph of
thic section to state the princinie that any party other than the party
with whom the witness is identified may examine = witness called under
Secclon 2055 as if under crossg-exasination and that the paruy with whom
the witness 1s identified is the only party that is limited to examining
the vitness as 1f under direct examination. The Cairiission also approved
the principle that parties represeuved by the same ccounsel should be
deemed to be a single party Tor the purposes of this section.

In connection with the discussion of this section, the Commission
suzrested a broad definition of cross-examinaticn in substantially the
following form:

Cross-examinatlon is the <ramiration of = tritness by a

rarty cther than the party Sho. produced the witiaess, or the
zramination of a witness callcd by a party under Section 2055.

Seciion 2056

The Commission approved the inclusion of this cection in the Evidence
Codz in substantially the szme form: as the existing lsw, o read as
followrs:
A party examining a witness is enptitled to answers responsive

to his guestlens, and answers which are not responsive shall be
stricken on motion of any party.
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