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FHII'.L AGENDA 

for meeting of 

PJ..ace of Meeting 

California Alumni Center 
Lake Tahoe 

CALIFORNIA LAW REVISION COlolMISSION 

Lake Tahoe March 22, 23 a.nd 24, 1964 

Meeting starts at 1: 00 
Monda from 9:00 a.m. to 5:00 
Tue starts at 9:00 a.m. 

1. Approval of Minutes of February 1964 Meeting (sen~ ,3/10/64) 

2. Administrative matters, if any 

3. Study No. 34(L) - Uniform Rul.es of Evidence 

Bring to Meeting: Printed pamphlet containing Uniform Rul.es of 
Evidence (you have a copy) 

Report of New Jersey Supreme Court Committee 
on Evidence (you have a copy) 

Loose-leaf binder containing Uniform Rules of 
Evidence as Revised to Date (you have this) 

Loose-leaf binder containing New Evidence statute 
as Revised to Date (you, hay" 'chis) 

Approval. for p~nting 

Tentative RecolI!IIIendation on Expert and Other Opinion Testimon,y 

Memorandum 64-16 (serit 3/13/(4) 

Article III. PreSUl!lptions 

First SUpplement to Memorandum 64-8 (-aen~ 3/10/64) 

Memorandum 64-18 (sent -:'/13/64) 

Memorandum 64-19 (enc1oG(£) 
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Review of Existing Statutes not Affected by liRE 

Research study (enclosed) 

Memorandum 64-20 (enclosed) 

First Supplement to Memorandum 64-20 (enclosed) 

Review of Title 11. (Hearsay EVidence) of New EVidence Statute 

Memorandum 64-17 (enclosed) 
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MIlm'ES 
MINUTES OF MEl!tl'lNG 

OF 

MARCH 22, 23, and 24, 1964 

Tahoe Alumni Center 

!J.be regular meeting of the laY Revision ComIII1ssion was held. at the 

Tahoe Alumni Center, 'rahoe City, c:aJ.1torn1a, on March 22, 23, aDd 24, 1964. 

Present: John R. McDollO\18h, Jr., Chairman 
Richard H. Keatinge, Vice Chairman 
Sho Sato 
Ileman F. Belvin 
Thomas E. Stanton, Jr. 

AbIent: JIoa. James A. Cobey 
Hon. Alfred H. BoIlS 
JOleph A. Ball 
James R. Edwards 
Angus C. Morrison, ex officio 

Messrs. Jobn H. DeMoul.ly, Joseph B. Harvey, and Jon D. Smock ot the 

Commission's .taft were also present. Prof'essor Ronan E. Degcan, the 

ComIII1ss1on's research consultant on the URI study, vas present tor the 

meeting. 

MimJ.tes ot Feb!'U!U'll964 Meeting. The CoaaIdss1on approved the 

Minutes ~ the February 1964 meeting as submitted. 

Future Meetings. Future meetings ot the ComIII1ssion are IIOV scheduled 

as follows: 

April 23-25 
May 21-23 
JUne lB-20 

/ J\Lly 23-25 
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Minutes ~ ~8l' Meeting 
I,larch 22, 23, and 24, 1964 

UNIFORM RULES OF EVIDENCE 

(ARTICLE II. JUDICIAL NanCE) 

The Canmission considered the rules relating -~o judicial notice, 

revised to effectuate the policy deciSions made at the February meeting. 

The following actions were taken: 

RtJI.D 9 

The Commission approved this rule without chan~e. 

RtJI,I; 9.5 

After an extended discussion, the Callmission approved the text of 

this rule without change, but directed the staff to include in the CamDent 

to this rule a discussion regarding the burden on the party requesting 

that judicial notice be taken to persuade the judge both as to the prqpriety 

of taking judicial notice of a matter specified in subdivision (2) of 

Revised Rule 9 and as to the llenor of the matter to be noticed. 

RULE 10 

The Commission approved deleting from subdivision (2)(c) of this rule 

the requirement that extrinsic information be in writing and added to 

this subdivision a requirement that "such information and lli source shall 

be made a part of the record in the action or proceeding • • tI 
• • 

The remainder of this rule was approved without change. 

RULE 10.5 

The Commission approved this rule without chanGe. 

RULE II 

The Commission approved this rule without chanee. 
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Minutes - Regular Meeting 
l!arch 22, 23, and 24, 1964 

The Commission approved the substance of subdivision (2) of this 

rule but directed the staff to restate the subdivision in three separate 

sentences, reading substantially as follows: 

(2) The reviewing court shall judicially notice each 
matter specified in Rule 9 that the judge was required to 
notice under Rules 9 and 9.5. The reviewing court ~ 
judicidly notice matter s cified in subdivision (2) 
of Rule 9 and bas the samepolTer as the jeer R e 
10.5. The reviewing court may j ic notice a me. ter 
in a tenor different from that noticed bY the judge. 

The Commission agreed to delete paragraph (b) fran subdivision (3) 

of this rule, and to add a subdivision (4) to read substantially as 

follows: 

(4) In determining the propriety of taking judicial notice 
of a matter eCified in subdivision (2) of RUle 9, or the tenor 
thereof, if the reviewing court resorts to any source of 1 orma­
tion not received in n court or not included in the record of 
the action or oceed including t advice of rsonS learned 
in the sub ect matter such inf'ormation its source i3 be 
made a part of the record in the action or proceei!)S.. 1;l:le 
reviewing court shall afford each ~ reasonable opportUilty to 
meet such inf'ormation before judicial notice of the matter may 
be taken. 
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Minutes - Regular Meeting 
/.larch 22, 23, and 24, 1964 

STUDY NO. 34(L) - UNIFORM RULES OF EVIDENCE 

(ARTICLE III. PRESUMPl'IONS) 

The Commission considered Memorandum 64-18 and the tentative reccm-

mend:ltion relating to presUl1Ptions (I.larch 13, 1964, draft). The following 

actions were taken: 

Basic scheme of presumption rules. 

The draft recommendation firs-;:; defines a "presumption" (Rule 13). It 

then provides that presumptions are conclusive or rebuttable and classifies 

the rebuttable presumptions as either affecting the burden of proof or 

affecting the burden of producing evidence (Rule 13.5). The remaining 

rules set forth 'the conclusive presumptions (Rule 14), the criteria for 

determining the classification of the rebuttable presumptions (Rules 15 

and 15.5), the classification of several specific presumptions (Rules 15 

and 15.5), and certain guides for handling inconsistent presumptions (Rule 16). 

The rebuttable presumptions are classified as l-iorgan presumptions 

(Rule 15) if they are based upon policy conSiderations, and are classified 

as Thayer presumptions if they seem to be based only on probability and 

the need to expedite the determination of issues (Rlue 15.5). 

The Commission approved the basic scheme of the proposed rules. The 

listing of additional specific presumptions should continue until as many 

as can be identified have been claSSified. 

Rule 13. 

Rule 13 was approved as proposed. "A presumption is not evidence" was 

added to the URE language of Rule 13 to overcome the holding in Smellie v. 
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Southern Pacific Company, 212 Cal. 540 (1931). 

Rule 13.5. 

iiinutes - Regular Neeting 
~arch 22, 23, and 24, 1964 

Rule 13.5 was passed over until action was tal.en on the remaining rules. 

Rule 14. 

This rule as drafted "as Code Civ. Froc. § 1962"7ithout change. 

Action ,ras deferred until Professor Degnan's study is considered on the 

ques"Uon. 

Rule 15. 

Subdivision (1) was approved. 

Subdivision (2) was approved to the end of the sentence ending with 

the \Tord "others". The remainder of the subdivision was made a separate 

sub<liYision. The additional subdivision is to begin with words stating in 

substance, "Included in the presumptions affecting "the burden of proof are 

the following:" 

The first sentence of paragraph (a) was modified to read: 

That a child of a woman U:10 is or has been marrie1, born 
during the marriage or within 300 days after the dissolution 
thereof, is a legitimate child of that marriage. 

Paragraph (a) was then approved. 

Consideration of paragraphs (b) through (j) in cletail was deferred. 

Rule 15.5. 

Subdivision (1) was approved. 

The staff was directed to remove subdivision (2) from Rule 15.5 and 

to draft a new provision indicating that statutes stating that proof of one 

fact is "prima facie evidence" of another are to be construed as creating 

-5-
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;·D.nutes - Regular Meeting 
Earch 22, 23, and 24, 1964 

ei';;her presumptions affecting the Durden of proof or presumptions affecting 

the burden of producing evidence in accordance with the criteria set forth 

in TIules 15 and 15.5. 

The staff was directed to redraft the second sentence of subdivision 

(3) to list the criteria for Thayer presUlllPtions in tabular form. The 

lall{luage indicating that the presumed fact may be "logically inferred" is 

to be changed to indicate that there must be high probability of the 

presumed fact. 

The specific presUllIPtions are to be listed separately. They should not 

be listed in subdivision (3). The presumption of receipt from proof of 

mailing is to be added to those lisoed as Thayer presumptions. 

Rule 16. 

Rule 16 was not approved. Under the scheme approved by the Commission 

there appears to be little, if any, need for the provision. The rule may 

be considered again in the future if a problem appears that cannot be 

solved under the other rules. 

Allocation of burden of proof. 

The staff was directed to draft a statute allocating the initial burden 

of proof for such "presumptions" as innocence, due care, and sanity. As a 

general drafting principle, Morgan presUIIIPtions should be drafted as 

allocations of the burden of proof ,rherever it appears feasible to do so. 

The staff should consider whether the presumption of consideration for a 

written contract should be stated as a presumption and not merely as an 

allocation of the burden of proof. 

-6-
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Repealed presumptions. 

llinutes - Regular Meeting 
::arch 22, 23, and 24, 1964 

The Commission approved the addition of proposcQ Rule 13.7 stating 

that certain matters,heretofore concidered presumpcions, are not presumptions. 

The rule is to be modified to state that inference a may be drawn in 

appropriate cases, that the repeal of the presumptions does not affect the 

in:i'cl'ence drawing process. 

Form of recommendation. 

The staff was directed to redraft the tentative recommendation in the 

form of a statute that might be enacted as part of the Code of Civil 

Procedure. The format of the URE is not to be follolTed. The URE rules should 

be stated (perhaps 10 strikeout type) at the beginning of the recommenda-

tion together with a commentary in~icating why the URE rules are disapproved. 

In this format, each kind of presumption can be placed in a separate article 

and each individual presumption in a separate section. The proposed statute 

should incorporate the material on bln'den of proof being developed by 

Professor Degnan. 

The format of the URE was abandoned to simplify the drafting of the new 

presumption provisions. There need be no long, complex rules. Instead, 

short sections can be used. The provisions on burden of proof can be 

incorporated in a statutory forma·~ more readily than they can in the URE 

format. 
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i:inutes - Regular Meeting 
inrch 22, 23, and 24, 1964 

STUDY NO. 34(L) - UNIFORM RULES OF E'{IDEl'lCE 

(ARTICLE IV. lUTNESSES) 

In connection with the Commission's consideration of Proposed Rule 

55.5, the Commission agreed to add an introductory phrase ("in exceptional 

circumstances") to subdivision (3) of Revised Rule 19 in the Commission's 

tentative recommendation on the wi-tness' article. Faking Revised Rule 

19 consistent with Proposed Rule 55.5 is intended to suggest that the 

discretionary power of the judge to receive conditionally the testimony 

of a lutness subject to his personal knowledge beinG later supplied in 

the course of the trial sho~d be sr:aringly exercise". E was recognized 

that the judge has discretion t~ regulate the order of proof but 

normally should not deviate from the established practice of requiring a 

wHness' personal knowledge to be shown before permHting a witness to 

testify_ 
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Minutes ~ Regular Meeting 
~:Qrch 22, 23 ,ar:d 2+, 19::':. 

STUDY NO. 34{L) - UNIFORM RULES OF EVIDENCE 

(ARTICLE VII. EXPERT AND OTHER OPINION TESTIMONY) 

The Commission considered its tentative recommendation on 

this subject and Memorandum 64-16 relating thereto. The following 

actions were taken:. 

GENERAL l\1ATTERS. 

The Commission considered the use of some other word or 

phrase in place of "matter," but determined that the word "matter" 

more clearly covers the desired scope than an" other word. 

In light of Revised Rule 8, the Commission approved deleting 

the phrase "if the judge finds" and words of similar import in 

every instance where they appear in the revised rules relating 

to expert and other opinion testimony. 

RULE 55.5. 

For the purpose of clarification, the Commission agreed to 

revise subdivision (l) of this rule to read substantially as 

follows! 

(1) A person is qualified to testify as an expert 
witness if he--has--special knowledge. skill, experience, 
training, or education sufficient to qualify him as an 
expert on the subject to which his testimony relates. 

An introductory phrase, reading "in exceptional Circumstances," 

was added to subdivision (3) of this rule to suggest that the 

discretionary power of the jud~e to receive conditionally the 

testimony of a witness subject to his expertise being later 

supplied in the course of the trial should be sparingly 
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Minutes - Regular Meeting 
March 22, 23, and 24, 196'" c: exercised. It was recognized that the judge has discretion to 
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regulate the order of proof but normally should not deviate from 

the established practice of requiring an expert's qualifications 

to be shown before permitting a witness to testify as an experto 

RULE 56 

Subdivision (1) of this rule was revised to read substantially 

as follows: 

(1) If the witness is not testifying as an expert, 
his opinions are limited to such opinions as (a) may be 
rationally based on the perception of the witness and 
(b) are helpful to a clear understanding of his testimony 
or to the determination of the fact in issue. 

The staff was directed to revise subdivision (2) of this 

rule (a) to incorporate the substance of the New Jersey revision 

to subdivision (2)(a), and (b) to require that an expert's 

opinions be based upon his special knowledge, skill, experience, 

training, or education, and (c) to state that the subject to 

which the expert's testimony relates must be beyond the compe-

tence of ordinary persons. 

The staff was directed to revise subdivision (2)(a) or to 

add to Rule 56 a new subdivision that states the standard to be 

applied as to when an expert may base his opinion on inadmissible 

hearsay. The standard to be stated is one of expediency and 

reliability, the latter to be stated in terms of hearsay of a 

type ordinarily relied upon by experts in forming an opinion on 

that subject. The staff was directed to research the existing 

California law to determine appropriate language to formulate 

a test designed to restate the existing law. 
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The substance of URE Rule 

Minutes -
March 22, 

56(2)(b) is to be 

Regular Meeting 
23, and 24, 1964 
restated in a 

separate rule which is to state specifically that an expert 

witness may testify (a) to any matter to the same extent as a 

nonexpert witness, and (b) to those facts which are within hi.s 

special expertise and not within the competence of ordinary 

persons, and (c) as to his opinion on a subject within his 

special expertise. 

The staff was c'irected to add to the comment to this rule a 

discussion regarding the use of "opinions" in place of the URE 

"opinions or inferences." The c'.iscussion is to indicate that 

no change in substance is intended and that the uniform use of 

"opinion" is intended to cover an opinion, inference, conclusion, 

or any other subjective statement by a witness. 

RULE 57 

Subdivision (2) of this rule was revised to read 

substantially as follows: 

(2) Before testifying in the form of op~n~on, the 
witness shall first be examined concerning the matter 
upon which the opinion is based unless the judge in his 
discretion dispenses with this requirement. 

The purpose of this revision is to change the thrust of 

the judge's discretion from seemingly dispensing with the 

requirement of stating the matters upon which the opinion is 

based in every case to requiring these matters to be stated 

unless dispensed with. The failure to state such matters is 

thus made the exception rather than the rule. 

RULE 57.5 

The Commission disapproved a suggestion to delete the 

-11-



c 

c 

c· 

Minutes - Regular Meeting 
March 22, 23, and 24, 1964 

modifying word "expert" so that this rule could be made applicable 

to any witness t83t:'.fying in the form of opinion. Hence, the 

rule remains confined to persons testif~/ing as an expert. 

RULE 5$ 

The Commission approved the deletion of this rule in its 

entirety. Insofar as the rule deals with hypothetical questions, 

it is covered in the new rule to be drafted relating to what an 

expert may testify to. Insofar as the second clause of this 

rule is concerned, it is now superseded by Rule 57(2) as revised. 

RULE 5$.5 

Subdivision (1) of this rule was revised to read substantially 

as follows: 

(1) Subject to subdivision (2), a witness testifying 
as an expert may be cross-examined to the same extent as 
any other witness and. in addition. may be fully cross­
examined as to his qualifications and as to the subject 
to which his expert testimony relates. 

This revision is intended to clarify the scope of cross-

examination permitted of an expert witness. He should be subject 

to cross-examination the same as any other witness and, in 

addition, should be subject to full cross-examination in regard 

to his qualifications, the reasons for his opinion, the matter 

upon which the opinion is based, and any other matter falling 

within the scope of his testimony as an expert. 

Subdivsion (2) of this rule was revised to read substantially 

as follows: 

(2) A witness testifying as an expert may not be 
cross-examined in regard to the content or tenor of any 
publication unless he referred to, considered, or relied 
upon such publication in arriving at or forming his opinion. 
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Minu~es - Regula~ Meet~~~, 
!'a~' 0 22 23 a'H'~' .1' c" 1 ~ ... (,,;:.... , I ~~ _. #-..,~,.., _ ...... or 

RULl!:3 59, 60 AND 61 

7he deletion of Ru1es 59 and 60 and the revision of Rule 61 

were approved without change. 

AMENDMENTS .~ND 'lEPEALS 

The Commission agreed to delete only the second clause in 

subdivision (9) of Section 1870. Accordingly, subdivision (10) 

was stricken from this tentative recommendation and, together 

with the first clause of subdivision (9), repeal of this 

subdivision will be considered later in connection with the 

revision of existing code sections. 

APPROVAL FOR PRINTING 

The Commission approved this tentative recommendation for 

printing, revised in accord with the decisions noted, subject to 

the staff's editorial revisions and consideration of suggestions 

by individual Commissioners. 

-13-
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J-linutes - Regular Meeting 
Harch 22, 23, and 24 .• 1964 

STUDY NO. 34(L) - UNIFGRM RUIES OF EVIDENCE 

(EXISTING FReVISIOI'!S CF CODE CIV. FROC., PART 1+) 

The Commission considered Memorandum 64-20 and Part I of Professor 

Degnan's study insofar as they relate to C.C.P. § 1333, the rirEt 

Supplement to Memorandum 64-20, ana Part II of Professor Degnan's study. 

The following actions were taken: 

c.C.P. § 1833. Prima facie evidence is that which suffices for the 
proof of a particular fact, until contradicted and overcome by other 
evidence. For example: . the certificate of a.recording officer is 
prima. facie evidence of a record, but it may afterwards be rejected 
upon proof that there is no such record. 

This section is to be repealed. "Prima facie evidence" is used for 

various purposes in the codes. Sometimes it seems to be used to declare 

evidence is admissible. Sometimes it is used to express a hearsay exception. 

Sometimes it seems to be used to give rise to a Thayer presumption. In tax 

cascs, the Supreme Court has held that it gives rise <co a j·iorgan presumption. 

Thus, the term defined has no fixed meaning. The ';;erm as used in the 

statutes will give rise to either a Thayer or Morgan presumption in 

accordance with the action taken in regard to draft Rule 15.5 (see minutes 

relating to presumptions). 

C.C.P. § 1867. None but a material allegation nee0. be proved. 

This section is to be repealed. The section is based on the obsolete 

theory that some allegations are necessary that are no'o material, i.e., 

essential to the claim or defense (Code Civ. Proc. 5 If''3). The section 

provides that only the material allegations need be proved. As the section 

is based on an obsolete pleading theory, it no lODGer should occupy a place 

in ';;he code. 
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;::;.l1C.rCeG - Regular Heeting 
March 22, 23, and 24, 1964 

C.C.P. § 1868. Evidence must correspond llith the substance of the 
material allegations and be relevant to the question in dispute. 
Collateral questions must therefore be avoided. It is, however, 
within the discretion of the court to permit inquiry into a collateral 
fact, when such fact· is directly connected with the question in dispute, 
and is essential to its proper determ1nation,.or when it affects the 
credibility of a witness. 

The Commission first decided to repeal all of 'chc section except the 

first sentence. The staff was then directed to consider the first 

sentence of Section 1868, the definition in Rule 1(2) of "relevant evidenc-e", 

Rule 7, Rule 8, Rule 20, and Rule 45, together with the definition of 

"llICterial allegation" in Code of Civil Procedure Section 463, and to propose 

a redraft of the first sentence or Dome appropriate ,:todification of the 

other rules so that the statutes ns recommended will clearly state that 

evic'.ence, to be admissible, must be relevant to so;:!e fact in dispute between 

the parties that is of consequence to the dispOSition of the pending 

litiGation. 

C. C.P. § 1869. Each party must prove his own affirmative allegations. 
Evidence need not be given in support of a negative allegation, except 
when such negative allegation is an essential part of the statement of 
the right or title on which the cause of action or defense is founded, 
nor even in such case when the allegation is a denial of the existence 
of a document, the custody of which belongs to the opposite party. 

This section is to be repealed. Its statement of what a party must 

prove is not the law. 

C.C.P. § 1981. The party holding the affirmative of the issue must 
produce the evidence to prove it; therefore, the burden of proof lies 
on the party who would be defeated if no evidence wela given on either 
side. 

This section is to be repealed and replaced with a statute indicat ing 

the factors that the courts should take into account in assigning the 
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burden of producing evidence. The following, suggested by Professor 

Degnan, was approved in substance: 

The burden of producing evidence is on that party which by 
statute or rule of law will lose on the particular issue if no 
evidence is presented. In the absence of a statute, courts shall 
assign the burden of producing evidence to the parties, taking 
into account what is the most desirable result in the absence of 
of evidence, considerations of fairness and convenience in access 
to evidence and in eliminating unnecessary proof, and the brobabilities 
of particular results in issues of that nature. 

The staff was directed to propose a comparable statute relating to 

burden of persuasion. 
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REVISED SCHEIl1LE OF DEADLIl'lES IN S'.l'!1Dr OF tnf'JOl« RULES OF EVIDENCE Revised March 2, 19£;4 

Tentative Receive '1'eI1tati ve Tentative 
Recamaendation COaIents Recaamendation BecOllllllendation GenemJ. Fillal 

Subject Sent to State frCllll state Approved tor Available in Conanents Action 
Matter Bar OoImD1ttee l3ar COIIIIIittee Printing Printed. Form Reviewed Taken 

Article Yilt--
Hearsay Sent Received Available ItLrchl964 Apr1l1964 

Illeting Meeting 
Article IX--
Authentication Sent Received. Apploved Mardi. 15. _1964 May 1964 

1964 Maeting MeetiZlg 

Article V--
Privileaea Sent liece1ved. April 15. July 1964 .Tuly 1964 

1964 Meetill8 MaeUng 

Article VI--
Elttrinsic Sent Received. Approved _1~ 1964 J\Il¥ 1964 July 1964 
Policies Meeting Illeting 

Article IV-
Witnesses Sent ReceiTed ApptVted. _1,1964 ~1964 .Tuly 1964 

Meeting Meeting 

Article II--
Judicial Sent Received Approved May 1. 1964 ~19611- July 19611-
Notice MeeUng Meeting 

Article VII __ 
Expert aDd Sent Received. March 1964 May 1, 1964 July 1964 July 19611-Otbcr Opinion (lforthern Meeting Meeting Meeting Testimon,y Section) 

Article 1--
GenemJ. Sent April 5, 1964 Apr1l1964 June 1, 1964 July 1964 July 19611-
Prov1elons Meeting Meeting Meeting 

f 
Art:l.cle III--

... 
Pre8Ulllp1;1ons ~ 5, 1964 rre 5, 1964 .;,' June 1964 Aug. 1, 1964 Sept. 1964 Sept. 1964 

.. (:April Meeting Meeting Me ... ting Meeting 
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Review of Existing Code Provls1ons 

First Portion ot Research Study Received 

Begin work on Review of Existing Code Provisions •• ItIrch 1964 ll!eeting 

Additional portion ot Research Study Received -~ AprU 1, 1964 

F1nal. Portion of Research Study Received -- Ma;y 1, 1964 

CaIII,Plete work on Review of Existing Code Provisions 
and prepare tentative recOllllllendation - - - - June 1964 meeting 

Tentative Recommendation ready to distribute to 
State Bar COImn1ttee- - - - - - - - - - - - - J~ 5,1964 

Receive COIIIIIIe1lts of state Bar COIIIIIIittee - - - - Sept. 1, 1964 

Final Action by cammtssion - - - - - - - - - - Sept. 1964 

Final Recommendation (New Evidence Code and Comments) 

Begin work -- J~ 196"- meeting 

Approve for printing -- September 1964 meeting 

Ready to print -- October1~, 1964 

P8D!Phlet 

Available in printed form -- January 1965 

Preprinted Bill 

Available -- December 1, 1964 
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To His Excellency, EdmuDd G. Brown - Governor of California 
and to the Ieg1sl&ture of california 

The california law Revision CaIIIn1ssion 'waS autborized by Resolution 
Chapter 112 of the Statutes of 1956 to make a study "to detem1De vbether 
the lay of evidence should be revised to contOIn to tbe tJn1fcma Rules at 
Evidence drafted by the National Conference of ComniBsiODers on Unitorm 
State laws and approved. by it at its 1953 rumUIlJ. conf'ereDce." 

The CoImDission herewith submits a preliminary report conta1n1 ns its 
tentative recOll1lllenda.tioll concerning Article II (Judic1al lfotice) of the 
Uniform Bules of Evidence and the research study relating thereto pre­
pared by its research consultant, Professor James H. Chadbourn at the 
Ifarvard lay School. Only the tentative reCQ1!!'!P1'!dation (as d1stingu1sbed 
tram the research study) expresses the views of the flcwm1 8 sion. 

'!'his report is ODe in a series of reports being prepared by the 
CoIIID1ssion on the Uniform Rules of Evidence~ each !eport coveriDg a 
different article at the Uniform Rules. 

In preparing this report, the Commis.ion considered the views of a 
Special CoDm1ttee of the State Bar appointed to study the Unitom Bules 
of Evidence. The ~rt at the lfew Jersey ~ COUrt C!aIID1ttee OD 
EoTidence (M!.rch 1963 also 'W8B of great ass 8fAMe to the cc:aa .. ion. 
Port1ODs of IIOIDe of the coaments in this report are based on simflar 
COIIIIlIents in the report of the !few Jersey CoDm1ttee. 

'!'hi. prel.1m1nary report is submitted at this time so that interested 
persons wUl bave an opportunity to study the tentative reCOlllDeDdation 
and give the CoImn1ssion the benefit of their CO'illl!leDtS and criticielu. 
These COlIIIIents and cr1 ticiems will be considered by the CoDm1u1on in 
fOl"lllllatlns ita tinal reCOlllllendatlon. Cormrm1 cationa should be addressed 
to the california law Revision Co.l:iImir.alon, School of lay, Stantord UnIversity, 
Stanford, california. 

Pebruary 1964 

Res?Scttully submitted, 

Jomr R, McDONOOOH, JR. 
C8a1=n 
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TErlTATIVE RECOl>!MENDII.TION OF THE CALIFOBNIA 

lAW REVISION COMUSSION 

relating to 

THE UNIFORM RULES OF EVIDENCE 

Article II. Judicial. Notice 

BACKGROUND 
The Uniform Rules of Evidence (hereinafter sometimes desigDated as the 

"URE") were -promulgated by the National Conference of Commissioners on 

Uniform State laws in 1953.1 In 1956 the Legislature directed the Lay 

Revision Colllll1ssion to make a study to dete:no:!.ne whether the Unii'orm Rules 
2 

of Evidence should be enacted in this State. 

The tentative recommendation of the Commission on Article II of the 

Uniform Rules of Evidence is set forth herein. This article, consist1ns of 

Rules 9 through 12, relates to judic1e.l. notice. 

Judicial. notice is a Substitute foi-cfoI'llBl proof of mattel's,'of law 

and of facts which everyona knOW'S, or- sh6ul.d knmr, .are-true. - 'lbls, the 

process of Judic1e.l. notice shortens tr1e.l. time and saves money:.- for- it 

eliminates the necessity of cooplying with technical requirements of proof, 

such as those relating to authentication, expert test1mol!,y, best evidence, 

and the like. In addition, Judic1e.l. notice promotes rational tactfiilding; 

it prevents Jurors from erroneously finding as untrue facts which cannot 

reasonably be disputed. 

1. A pamphlet containing the Uniform Rules of Evidence my be obtained frcm 
the National. Conference of Commissioners on Uniform State laws, 1155 Bast 
Sixtieth Street, Chicago '3(, Illinois. The price of the pamphlet is 30 cents. 
The law ReVision Commission does not bave copies of this pamphlet available 
for distribution. 

2. Cal. Stats. 1~56, Res. Ch. 42, p. 263. 
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URE Article II -provides e. comprehensive· scheme for judicial notice. 

Judicial notice of some IlJB.tters is ltandatory. other mattel'6-

may be noticed without a request and must be noticed if requested by a pw:t;; 

who gives notice of the request to each sdverseparty and furnishes su1'ficient 

information to the judge. The Uniform Rules provide parties with a reasonab~e 

opportunity to present information to the judge as to the propriety of taking 

judicial notice of a matter and as to the tenor of the matter to be noticed. 

Most of California's existing statutory law in regard to judicial notice 

is found in Section 1875 of the Code of Civil Procedure. This sectioll lists 

the matters of which "courts take" judicial notice. But the california court~ 

have not considered the section as limiting the extent of their power to take 

judicial notice and, although Section 1875 does not so provide, the courts 

take judicial notice of matters of common knowledge which are certain and 

indisputable. As a result, much of the california law on judicial notice 

can be found only in judicial decisions. 

By way of contrast with the um: scheme, the existing California law i3 

unclear (~, it is not clear which matters ~ be noticed and which matL.~. ;~.1 
pleaded 

but are not required to be noticed) and inconsistent (.!!.:.§.:" sf ordinance must 

be judicially noticed in a criminal case under Penal Code Section 963, but 

ordinarily the same ordinance may not be judicially noticed in a civil case 

by a superior or appe~te court). Moreover, unlike the URE, the existing 

law does not provide the parties with adequate procedural protections. 

Except as to the law of foreign countries, there does not appear to 
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be any requirement that the adverse party be notified of a request to take 

judicial notice. Nor is there any statutory requirement that the parties be 

given a reasonable opportunity to present infol'llBtion to the judge as to the 

propriety of taking judicial notice of a matter or as to the tenor of the 

matter to be noticed. 

The Commission tentatively recommends that URE Article II, revised as 

hereinafter indicated, be enacted as law in CalifOrnia. 3 The revised article 

nl1ghtly broadens the list of matters of which Judicial notice may be taken 

under existing law and requires that judicial notice be taken of some matters. 

This shollld result in greater use of judicial notice with a corresponding 

reduction in trial time. Any fear of expanded judicial notice should be 

offset by the procedural protections that are provided the parties under the 

C revised article. 

c 

REVISION OF URE AHrICIE II 

In the material that follows, the text of each rule proposed by the 

camo:I.ssioners on Uniform State laws is set forth and the amendments tentativeJ.;, 

recommended by the Commission are shown in strikeout and italics. New rules 

tentatively recOlllllended by the Commission but not included in the ORE are 

IIhown in italics. :Each rule is followed by a Comment setting forth the major 

considerations that influenced the COmmission in recommending important sub­

stantive changes in the URE rule or in the corresponding california law. For 

a detailed analysis of the various rules and the California law relating to 

judicial notice, see the research study beginning on page 000. 

3. The final recommendation of the Commission will indicate the appropriate 
code section numbers to be assigned to the rules as revised by the Commission. 
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RULE 9. [FA~:;) MATTERS WHICH MUST OR MAY BE JUDICIl'.LLY NOl'ICED 

(1) Judicial notice shall be -i;al!:en (wiio~1'le1i1;-;!'e"'1ies~-ey-8.-Pa.ny,) of ! 

(a) The [e!!ll1l!l8B-18.w1-eeBs~;i"61ij;iioeRs-!UUl-pli9Ue-s-~alij;eB] decisional, 

constitutional, and public statutory law [iioB-fsPes-~B] of the United States 

an(1 of every state, territory, and [d1il'blUeUeR) possession of the United 

States. (,-aBa-Sf-slie1'l-speeiiofie] 

(b) Any matter made a subject of judicial notice by Section 11383, 11384, 

or 18576 of the Government Code or by Section 301 of Title 44 of the United 

Stu-te s Code. 

(c) Rules of court of this State and of the United states. 

(d) Facts and propositions of generalized knOlrledge (as] that axe so 

universally known that they cannot reasonably be the subject of dispute. 

(2) Judicial notice may be taken [Wiio~1'leli~-pe",~s~-9y-a-pap~y;] of the 

follmring matters to the extent that they axe not embraced within subdivisicn (1)' 

(a) Resolutions and private acts [!UUl.pesel\ij;~sBs) of the Congress of 

the United States and of the legislature of [~I!iios] any state, territory, or 

possession of the United States. [aBe-alily-eHaei;ea] 

(b) [~aiRaRQss-aRa-a~-p~.isRe4-PB8Wla~iQRs] LeGislative enactments 

and reguJ.ations of-governmental subdivisions or agencies of [i;MB J (i) the 

United States and (ii) any state, territory, or possession of the United States. 

{aB~.J 

(c) Official acts of the legislative, executive, and judicial departmen1!l 

of this State and of the United States. 

(d) Records of any court of this state or of the United States. 
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ill (fs.}] The [~I!.WB] law of foreign countries [,.] and governmental 

subdivisions of foreign countries. 

[fet] (f) (8~Qk-fl!.etB-I!.S-l!.Fe-SQ-geRepally-kRQVB-QP-Qf-8~eS-e8RE@8 

Be·~ei'!et:;r] Specific facts and propositions that are of such common knowledge 

wHhin the territorial jurisidiction of the court that they cannot reasonably 

be ·~he subject of dispute (,.-aBa-tEl.}]:... 

(g) Specific facts and propositions (Qf-geBepal.hea-liBew~eilge] that are 

not reasonably subject to dispute [wlil:ea] and are capable of immediate and 

accurate determination by resort to (eae!l:;r-aeeess!81eJ sources of reasonably 

indisputable accuracy. 

[f3~--l~4ieial-Retiee-BRall-8e-takeB-Qf-eaea-eattQP-e~eeif!e4-~ 

~l!.FaBPI!.~R-f21-ef-tB!e-p~e-!f-I!.-~apty-pe~Qe8ts-it-l!.Ba-fa1--#WPRisses-tse 

~~e-saffieieBt-!BfgpeatieB-tQ-eBa~le-8ia-~pe~ply-~Q-e~ly-wits-tkQ-pe~aest 

aR~-f~1-~s-giveB-eaek-I!.QvepSe-~BP~Y-SQeR-Betiee-as-tRe-aQil8e-ma:;r-pe~aip~-+~ 

eBa~le-tke-BQvepse-~apty-te-~pe~ape-te-meet-tke-pe~QeBt~] 

(3) Judicial notice may not be taken of any rJatter unless authorized 

or required by statute. 
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COMMENT 

Revised Rule 9 Generally 

The Judge is required to take Judicial notice of the matters listed 

in subdivision (1). He may ta.ke judicial notice of the matters listed 

in subdivision (2) even 'When not requested to do so; he is required to 

notice them if a party requests it and satisfies the requirements of 

Proppsed Rule 9.5. 

There is some overlap between the matters listed in the mandatory 

notice provisions of subdivision (1) and the matters listed in the perm1ssive­

unless-a-request-is-made-provisions of subdivision (2). Thus, when a matter 

falls within subdivision (1), notice is mandatory even though the matter 

would also fall within subdivision (2). For examp1e, publiC statutory law 

is required to be noticed under subdivision (l)(a) even though it would 

also be included under official acts of the legislative department und_ 

subdivision (2}(c). And certain regulations are required to be noticed 

under subdivision (l)(b) even though they might also be included under 

subdivision (2)(b) and (c). Indisputable matters of universal knowledge 

are required to be noticed under subdivision (l)(d) even though such matters 

might be included under subdivision (2)(1') and (g). 

There is also some overlap between the various categories listed in 

subdivision (2). However, this overlap will cause no difficulty because 

all of the matters listed in subdivision (2) are treated alike. 

-6-
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Subdivision (1) • Judicial notice of the matters specified in subdivision (1) is 

I118Ddatory, whether or not the judge is requested to notice them. Although 

the Judge errs if he fails to take judicial notice of the matters specified 

in subdivision (1), such error is not necessarily reversible error. 

Depending upon the circumstances, the appellate court rmy hold that the 

error was "invited" (and, hence, is not reversible error) or that points 

not urged in the trial court ma.y not be advanced on appeal. 1:bese and, 

similar principles are not abrogated by subdivision (1). 

Subdivision (1) includeS both matters of lay and fact. The mattezs 

specified in pamgraph (a),.(b), and (c-) Of. subdivision (1) are all 

I!IR.tters that, broadly speaJdng:. can be cOllsidsrea. as a part of the 

"law" app:b1cable to the :PSTticular·case. The judge Can 'reasonably 

be expected to discover and apply this law, even if the parties :fall to 

provide him with references to the pertinent cases, statutes, and reg-

ulations. Other matters that also might properly be considered as a pari; 

of the law applicable to the case (such as the law of foreign countries, 

certain regulations, and ordinances) are included under subdivision (2), 

rather than under subdivision (1), primarily because of the difficulty 

of ascertaining such matters. Paragraph (d) of subdivision (1) covers 

"un! ve rsa.lly knO'WD" fact B • 
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Listed boleM are tho matters ~h'''o are included "C.nder subdivision (1). 

C8.lifornia and. F,,'",eral La". '1';'10 decisional, consti'Gu'.;ional, end public 

statutory lau of California and of the Unikd 5tates ;;tUst he judicially 

noticec, under subdivision (l)(a). '['his requireme,lt [l":C\t·es axisting lall as 

founc~. in subdivision (3) of Section 1875 of the Code 0;,' Civil Procedure. 

Le,,, of Sister States. The decisional, coostitutio:11D., amI public 

statU'i;ory lau in force in sister sta-cec must be judicially nC'l;iced under 

subdivi:olioo (l)(a). Courts noll tako juc1icial notice of' Ghe la" of sister 

states under subdivision (3) of iJec'.;im 1875 of the Co<le of Ci~'U Procedure. 

Ho",revcr, the revised rule reqU'1res notice of r'clev,;:::;.t t1",'ei[.i<A~" of ~ 

sister-state courts, llhereas Section 1875 seems to preclu<le notice of sister­

state law as interpreted by the, intermediate-appellate and trial courts of sister 

states. The existing law is not clear as to whether a request for judicial notice 

of sister-state law is required and whether judicial notice is mandato~J. On 

necessity for request for judl.cial notice, see COmment, 24" Gal. L. Rev. 311, 316 

(1936). On whether judicial notice is mandatory, see In re EBrtages, 44 Cal.2d 

241, 282P.2d 47 (1955), 'and the opinion of the Su~reme Court in denying a 

hearing in Estate of Moo~, 7 Gal. App.2d 722, 726, 48 p.2d 28, 29 (1935). 

Leu of Terri torie s and PO s S 21,:L' "lS of the UnHer1 States. The deds-

ional, constitutional, and puolic sta·;,utc:cy 1..'\'1 in force in ""he territories 

and ]?o[lses8ions of the United 3"i;,,;tcs mus'l; be judiciD.lly noticed under sub-

division (l)(a). It is not clear ullder existing CD.lifornia law l{hether this 

law is treated as sister-state 1m, or :toreign lav. Ceo Hitldn, California 

EVifonce 60 (1958). 

TIegulatiOllS of Cn.l1fornia alld li'e{,eral Agencies. Judicial notice must 

be to1'011 under subdivision (1) (b) of 'I;he rules, regule.'Gions, orders, and 

stanclnrds of general applica";'ion auopted by Californio. stat" agencies and 

-8-
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c filed with the Secretary of State or printed in the California Administrative 

Code or the california Administrative Register. This is existing California 

law as found in Government Code Sections ll383 and ll384. Under subdivision 

(l)(b), judicial notice must also be taken of the rules and amendments of the State 

Personnel Board. This, too, is existing California law under Government Code 

Section 18576. 

Subdivision (l)(b) also requires California courts to judicially notice 

documents published in the Federal Register (such as (1) presidential pro­

clamations and executive orders having general applicability and legal effect 

and (2) orders, regulatiOns, rules, certificates, codes of fair competition, 

licenses, notices, and similar instruments, haVing general applicability and 

legal effect, that are issued, prescribed, or promulgated by federal agencies). 

There is no clear holding that this is existing California law. Although 44 

<:: U.S.C. Section 307 provides that the "contents of the Federal Register shall 

<:: 

be judicially noticed," it is not clear that this requires notice by state 

courts. See Broadway Fed. Etc. Loan Assoc. v. Howard, 133 Cal. App.2d 382, 

386, 285 P.2d 61, 64 (1955)(referring to 44 U.S.C. §§ 301-314). COmpare Note, 

59 Barv. L. Rev. ll37, ll41 (1946)(doubt expressed that notice is required) 

~ Knowlton, Judicial Notice, 10 Rutgers L. Rev. 501, 504 (1956)("it would 

seem that this provision is binding upon the state courts"). Livermore v. Beal, 

18 Cal. App.2d 535, 542-543, 64 P.2d 987, 992 (1937), suggests that California 

courts are required to judicially notice pertinent federal official action, 

and California courts have judicially noticed the contents of variouB'~rOclamatioDS, 

orders, and regulations of federal agencies. .!±' Pacific Solvents Co. v. 

Superior Court, 88 Cal. App.2d 953, 955, 199 P.2d 740, 741 (1948)(orders 'and 

regulations); People v. Mason, 72 cal. App.2d 699, 706-707, 165 P.2d 481, 485 

(1946)(presidential and executive proclamations)(disapproved on other grounds 

in People v. Friend, 50 Cal.2d 570, 578, 327 P.2d 97, 102 (1958)); Downer v. 
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C Grizzly Livestock & land Co., 6 Cal. App.2d 39, 42, 43 P .. 2d 843, 845 (1935) 

(regulation). The revised rule will make the California law clear. 

c 

c 

Rules of court. Judicial notice of the rules of the courts of 

this State and of the federal courts is required under subdivision (l)(c). 

This may Change existing California law, for a number of older cases 

indicate that our appellate courts do not take judicial notice of the 

rules of the 10'.fer courts. E.g., Cutter v. Caruthers, 48 Cal. 118 (1874); 

Warden v. Mendocino County, 32 Cal. 655 (1867); Gammon v. Ealey & Thompson, 

97 Cal. App. 452, 275 Fac. 1005 (1929). However, these cases are incon-

sistent vith the modern philosopay of judicial notice as indicated by the 

holding in Flores v. Arroyo, 56 Ca1.2d 492, 496-497, 15 Cal. Rptr. 87. 89-90. 

364 F.2d 263, 265-266 (196l)(stating that judicial notice 'WOUld be taken of 

records and proceedings of courts of this State and overruling cases to the 

contrary). Moreover, the rules of the California and United States courts 

are, or should be, .familiar to the court or easily discoverable from 

materials readily available to the court. Since this cannot be said of 

the rules of court of sister states and of other jurisdictions, there is 

no provision in the revised rules requiring or permitting judicial notice 

of the.m. 

"Universally known" facts. Subdivision (l)(d) requires the court 

to take judicial notice' of indisputable facts and propositions universally 

known. "Universally known" does not mean that every man on the street has 

knowledge of such facts. A fact known among persons of reasonable and 

average intelligence and knowledge will satisfy the "universally known" 

requirement. cr. People v. Tossetti, 107 Ca.l. App. 7, 12, 289 Fac. 88l., 

883 (1930). 

Subdivision (l)(d) should be contrasted with paragraphs (f) and (g) 
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of subdivision (2), which provide for judicial notice of indisputable 

facts and propositions that are matters of common knowledge or are capabJ.e 

of immediate and accurate determination by resort to sources of reasonably 

indisputable accuracy. Paragraphs (f) and (g) permit notice of facts and 

propositions that are indisputable but are not "universally" known. 

Judicial notice does not apply to facts merely because they are known 

to the judge to be indisputable. They must fulfill the requirements of 

subdivision (l)(d) or subdivision (2)(f) or (g). If a judge happens to 

know a fact that is not widely enough known to be subject to judicial 

notice under Rule 9, he may not "notice" it. 

It is clear uDder existing law that the judge rmy judicially notice 

the matters specified in subdivision (l)(d); it is doubtful, however, that 

he must notice them. See Varcoe v. Lee, 180 CaJ.. 33/3, 347, 181 Pac. 223, 

227 (19l9)(dictum). Since subdivision (l){d) covers universally known 

facts, the parties ordinarily will expect the judge to take judicial notice 

of them; the judge should not be permitted to ignore such facts merely 

because the parties fail to make a formal request for judicial notice. 

-11-
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Subdivision (2) 

Subdivision (2) includes both matters of law and fact. The judge 

~ take judicial notice of these matters, even when not requested to do 

so; he is required to notice them if a party requests it and satisfies the 

requirements of Proposed Rule 9.5, 

The .matters of law included under subdivision (2) may be neither 

known to the judge nor easily discoverable by him because the sources of 

information are not readily available. However, if a party requests it 

and furnishes the judge with "sufficient information" for him to take 

judicial notice, the judge lllUst do so if proper notice has been given to 

each adverse party. See Proposed Rule 9.5,.!!!!!!. Thus, judicial notice 

of these matters of law is mandatory only if counsel adequately discharges 

his responsibility for informing the judge as to the law applicable to 

the case. The simplified process of judicial notice can then be applied 

to all of the law applicable to the case, including such law as ordinances 

and the law of foreign countries. 

Although subdivision (2) extends the process of judicial notice to 

some matters of law which the courts do not judicially notice under existing 

law, the wider scope of such notice is balanced by the assurance that the 

matter need not be judicially noticed unless adequate information to support 

its truth is furnished to the judge. Under Proposed Rule 9.5, this burden 

falls upon the party requesting that notice be taken. In addition, the 

parties are entitled under Rule 10 to a reasonable opportunity to present 

info:n:ue.tion to the ,judge as to the propriety of taking judicial notice and 

as to the tenor of the matter to be noticed. 

Listed below are the matters that are included under subdivision (2). 
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R"solutions aDd Private Acts. Subdivision (2)(a.) provides for judicial 

notice of the resolutions and private acts of the Cong-i"ess of the United 

States and of the legislature of any state, territory, or 20GSeSS~on 

of the United States. 

T'ne California law on this :ratter is unclear. Our courts would take 

notice of private statutes of this S-ie·ate and the United states under sub­

division (3) of Section 113'(5 and probably would take judicial notice of 

resolutions of thie State and the Uaited States under the same subdivision. 

It is not clear whether such notice is compulsory. It may be that notice 

of a priw-te ad pleaded in a crL'llinal nction pursuant to Penal Code 

Section 963 is mandatory, uhereas notice of the fleme private act pleaded 

in a civil action pursuant to Code of Civil Procedure Section 459 is 

discreti_onary. 

Although no C8se has been found, California courts probably would 

not take judicial notice of a ~esolution or private act of a sister state 

or territory or .posseEsio£l _ of tile United states. Section 1875 

is not the exclusive list of the matters that will be judicially noticed, but 

the courts ,:tid.' not take jud.icial notice of a private statute prior to 

the enactment of Section 1875. Ellis v. Eastman, 32 Cal. 447 (1867). 

Regulations, Ordinances, and Similar Legislative Enactments. SubdivisioL 

(Z)(b) provides for judicial notice of-the legislative enactments and 

regulations of goveromental subdivisions' and agencies of ths United States 

and of any state, territory, or possesBiOli of the United States. -The words 

"legislative enactments and regulations" have been substituted for "ordinances" 

in the revised rule to include other similar legislative enactments as- well as 

ordinances. Not all governmental subdivisions legislate by ordinance • 
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c 

c 

c 

This sUi::divisior. would change existing California lav- Under 

existir.g law, municipal courts take judicial notice- of ordinances in 

forc",·within their jurisdiction. People v. Crittenden, 93 Cal. App.2d 

Supp. 871, £577, 207 P.2d 161, 165 (1949); People v. Cowles, 142 Cal. App.2d 

Supp. 865, 867, 298 P.2d 732, 733-734 (1956). In addition, an ordinance 

pleaded in a criminal action pursuant to Penal Code Section 963 must be 

judicially noticed. On the other hand, neither the superior court nor a 

district court of appeal will take judicial notice in a civil action of 

municipal or county ordinances. Thompson v. Guyer-Hays, 207 Cal. App.2d 

366, 24 Cal. Rptr. 461 (1962); County of Los Angeles v. Bartlett, 203 

CaL App.2d 523, 21 Cal. Rptr. 776 (1962); Becerra v. Hochberg, 193 Cal. 

App.2d 431, 14 Cal. Rptr. 101 (1961). It seems safe to assume that 

ordinances of sister states and of territories and possessions of the 

United States would not be judicially noticed under existing law. 

Rule 9 -14-



c 

c 

Notice of certain regulations of California and federal agencies 

is mandatory under subdivision (l)( b) • As revised, paragraph (b) of 

subdivision (2) provides for notice of california and federal. regulations 

that are not included under subdiviSion (lHb) and for notice of reg-

ulations of other states and of territories and possessiOns of the United 

states. 

Both California and fcderal re[''Ulations have been judicia.J.ly noticed 

under subdivision (3) of Code of Civil Procedure Section 1875. 18 Cal. 

Jur.2d, E'li~ 447-448. Although no case has been found, it is unlikely 

that regulations of other states o~ of territories or possessions of the 

United States would be judicially noticed under existing lau. 

Official Acts of the LeGislative, Executive, and Judicial. Departments. 

Paragraph (c) of subdivision (2) provides for judicial notice of the 

official acts of the legislative, executive, and judicial departments 

of this state and of the United States. This paragraph is not found in 

the URE, but it states existing law as found in subdivision (3) of Code 

of Civil Procedure Section 1875. Under this provision, our courts have 

taken judicial notice of a wide variety of administrative and executive 

acts, such as proceedings and reports of the HOuse Committee on Un-American 

Activities and records of the state Board of Education and a county planning 

commission. See Witkin, California Evidence § 49 (1958), and 1963 supplement 

thereto. 

Court Records. Paragraph (d) of subdivision (2) provides for judicial 

notice of the records of any court of this state or of the United states. 

This paragraph is not found in the URE, but it states existing law. Flores 

v. Arroyo, 56 Ca1.2d 492, 15 Cal. Rptr. f57, 364 P.2d 263 (1961). WhUe the 

provisions of paragraph (c) are comprehensive enough to include court records, 

specific mention of these records is desirable in order to eliminate any 

uncertainty in the law on this point. See the Flores case, supra. 
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law of Foreign Countries. paragraph (e) of subdivision (2) provides 

for judicial notice of the law of foreign countries and governmental sub­

divisions of foreign countries. paragraph (e) should be read in connection 

with Proposed Rule 10.5 and paragraph (c) of subdivision (2) of Revised 

Rule lO. These provisions retain the substance of the existing law which was 

enacted in 1957 upon recommendation of the california law Revision Commission. 

CODE CIV. PROC, § 1875. See l CAL. lAW REVISION COloM'N, REP., BEC. & S'WDIES, 

Recommendation and study at I-l (1957). 

paragraph (e) refers to "the law" of foreign countries and govern­

mental subdivisions of foreign countries. This makes all law, in whatever 

form, subject to judicial notice. Since the law of a foreign country I!By 

take a llUIlIber of unantiCipated forms, it is best not to limit this paragraph 

by a definition of "law. II 

Matters of "Comm::ln Knowledge" and Verifiable Facts. Paragraph (f) of 

subdivision (2) provides for judicial notice of matters of common knowledge 

within the court's jurisdiction that are not subject to dispute. ~s 

paragraph states existing California case law. 18 Cal. Jur.2d, Evidenee 

439-440. The california courts have taken judicial notice of a wide 

variety of matters of COlll!!iDn knowledge. Witkin, california Evidence 65-68 

(1958) • 

paragraph (g) of subdivision (2) provides for judicial notice of 

indisputable facts immediately ascertainable by reference to sources of 

reasonably indisputable accuracy. In other words, the facts need not be 

actually known if they are readily aseertainable and indisputable. Sources 

of "reasonably indisputable accuracy" include not only treatises, encyclo-

C pedias, alIranacs, and the like, but also persons learned in the subject 
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matter. This wouJ.d not mean that reference works would be received in 

evidence or sent to the jury room. Their use would be limited to consul-

tation by the judge and the parties for the purposes of dete:rmining whether 

or not to take judicial notice and to determine the tenor of the matter to 

be noticed. 

Paragraphs (f) and (g) include, for example, facts which are accepted 

as established by experts and specialists in the natural, phySical, and 

social sciences if those facts are of such wide acceptance that to submit 

them to the jury would be to risk irrational findings. The paragraphs 

include such matters listed in Code of Civil Procedure Section 1875 as 

the "geographical divisions and political history of the world" and "the 

true signification of all English words and phrases." To the extent that 

paragraphs (f) and (g) overlap with subdivision (l)(d), notice is, of course, 

mandatory under subdivision (l)(d). 

1he matters (!overed by paragraphs (f) and (g) are included in sub­

division (2)--rather than subdivision (l)(d)--because it seems reasonable 

to put the burden on the parties to bring adequate infonnation before the 

judge if judicial notice is to be mndatory. See proposed Rule 9.5 and 

the Comment thereto. 

Under existing california law, courts take judicial notice of the 

matters that are included under paragraphs (f) and (g), either pursuant 

to Section 1875 of the Code of Civil Procedure or because such mtters 

are lIBtters of cOllllllOn knowledge and are certain and indisputable. Witkin, 

california Evidence 65-68 (1958). Notice of these lIBtters is probably not 

compulsory under existing law. 

Rule 9 -17-
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Subdivision (3) 

This subdivision states clearly that jud.icial notice may not be 

taken of any matter unless authorized or required by statute, ~, 

unless it is listed in Rule 9 or in some other statute. By way of contrast, 

the principal judicial notice provision found in existing law--Code of 

Civil Procedure Section 1875--does not limit judicial notice to matters 

specified by statute. Judicial notice has been taken of various matters 

not so specified, prinCipally matters of common knowledge which are certain 

and indisputable. 

SubdiviSion (3) should not be thought to prevent courts from considering 

whatever materials are appropriate in construing statutes, determinlDS con­

stitutional issues, and formulating rules of law. That a court mBlf take 

note of legislative history, discussions by learned writers in treatises 

and law reviews, and similar materials is inherent in the requirement that 

it take notice of the law. In many cases, the meaning and validity of 

statutes, the precise nature of a cOlllllOn law rule, or the correct inter­

pretation of a constitutional provision can be determined only with the 

help of such extrinsic aids. cr. PeOllle v. Sterling 'Refining 00., 86 Cal. 

App. 558, 564, 261 Pac. 1080, 1083 (l927)(statutory authority to notice 

"public and private acts" of legislature held to authorize examination of 

legislative history of certain acts). Revised Rule 9 will neither brOaden 

nor limit the extent to which a court mBlf resort to extrinsic aids in 

determining the rules of law it is required to notice. 

Rule 9 -18-
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ROLE .9·5. !:.fATTERS COJIDITIONAU.Y RE(;PIRED TO BE JUDICIALLY NOTICED 

(1) Eltcept as. provided in subdivision (2), judicial notice shall 

be taken of each matter speCified in subdivision (2) of Rule 9 if a 

party requests it and:_ 

.(a) Furnishes the judge sufficient information to enable him to 

take . judicial notic~ of th~ matter; and 

.tEL_HaS given each adverse ~rty cufficient notice of the request, 

through the pleadings or otherwise, to enable such adverse party to prepare 

to meet the request '. 

-<.~) Judicial notice need not be taken under subdivision (1) if: 

1& An adverse party disputes the propriety of taking such notice 

or the tenor thereof; and 

lb) The party requesting that judicial notice be taken fails to 

l!~rauade the judge as to the propriety of taking such notice and as to 

the tenor thereof. 

This rule provides that the judge must take judicial notice of any 

matter specified in Re-,ised Rule ~(2) if a party (a) requests that such 

notice be taken, (b) provides the judge with sufficient information to 

enable him to take judicial notice of the matter, and (c) gives each 

"dverse party sufficient notice 01' !:he requ.est to prepare to meet it. 

However, the judge may decline to take judicial notice of such matters if 

an a.dverse party diL';putes the propriety of taking such notice or the tenor 

thereof and the party requesting that notice be taken fails to persuade the 

judge both as to th.e propriety of taking judicial notice of the matter and 

as to the tenor of the matter to be noticed. 

Rule 9.5 -19-
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Proposed Rule 9.5 is intended as a safeguard and not as a rigid 

limitation on the power of the judge to take judicial notice. The proposed 

rule does not affect the discretionary power of the judge to take judicial 

notice under subdivision (2) of Revised Rule 9 where the party requesting 

notice fails ·to give the requisite notice to each adverse party or fails 

to furnish 6'..\fficient inforzna.tj_on as to the p~()p:i.'i.~ty of taking judicial 

notice or as to '~be tenur- cf 'the ne.tter to be noticed, Hence, when he 

considers it appropriate, the judge may take judicial notice under Revised 

Rule 9( 2) and llIay consul·t and use any source of pertinent information, 

whether or not provided by the parties. However, even though the judge 

rtay take judicial netice under Revised Rule 9(2) when the requirements 

of Proposed Rule 9.;; oove net been satisfied, the party adversely affected 

must be given a reasonable opportunity to present information as to the 

propriety of taking judicial notice and as to the tenor of the matter to 

be no·Uced. See Revised Rule 10 and the Comment ther"to, infra. 

!!?-=--~!.ce" requ:h.~~..Eh The person re'luesting the judge to 

judicially notice a matter under Proposed Rule 9.5 must give each eAver~ 

party su:f:f'icient notice, th't'OUgh the p:'eadings or othel'Wise, to enable 

him to prepare to meet the request. In cases where the notice given does 

not satisfy this r''''luirement, the judge ruay decline to ·take judicial. 

notice. A some.IOOt si:nil8-:::' notice to +.J:\e "dvers" partie:; is required under 

subdiviSion (4) 0; Sac-cl.'m 1875 -when a re<l,uds-c for judicial notice of the 

1"," of a fore.i.gn country is raade. Proposed Rule 9.5 bi'cadens this existing 

requireJllent to cover 0.::_1 matters specified in subdivision (2) of Rule 9. 

The netice requirement is an important one since judicial notice is 

bind:tng on the jury under Rule 11. Accordingly 1 the adverse parties should 

Rule 9.5 -20-
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be given ample notice so that they will have an opportunity to prepare 

to oppose the taking of' judicial notice and to obtain information relevant 

to the tenor of the matter to be noticed. 

Since subdivision (2) of Revised Rule 9 relates to a wide variety of 

facts and law, the notice requirement should be administered with flex­

ibility in order to insure that the policy behind the judicial notice 

rU'.es is properly implemented. In many ca.ses, it wil:.. be reasonable 

to expect the notice to be given at or before the time of the pretrial 

conference. In other cases, matters of fact or law of which the judge 

should take judicial notice may come up at the trial. Proposed Rule 9.5 

merely requires reasonable notice, and the reasonableness of the notice 

given will depend upon the circumstances of the particular case. 

The notice requirement of Proposed Rule 9.5 replaces the somewhat 

similar requirement of URE Rule 9(3). URE Rule 9(S} is unsatisfactory 

because it requjres the judge to make an initial determination in each 

case as to the time and form of the notice to be given. 

The "sufficient information" requirement. Under the proposed rule, 

the judge is not required to resort to any sources of information not 

provided by the parties. If the party requesting that judicial notice 

be taken of a matter specified in Revised Rule 9(2) fails to provide the 

judge with "sufficient information," the judge may decline to take judicial 

notice. For example, if the party requests the judge to take judicial 

notice of the specific gravity of gold, the party requesting that notice 

be taken must furnish the judge with definitive information as to the 

specific gravity of gold. The judge is not required to undertake the 

Rule 9.5 -21-
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necessary research to determine the fact, though, of course, he is not 

precluded from doing such research if he so desires, 

The proposed rule does not define what is "sufficient information"; 

this will necessarily vary from case to case. While the parties will 

understandably use the best evidence they can produce under the circ~ 

stances, mechanical requirements that are ill-suited to the individual 

case should be avoided, In particularly complicated cases, the judge 

justifiably might re~ire teat the party requesting that judicial notice 

be taken provide expert testimony to clarify especially difficult problems. 

Burden on party requesting that judicial notice be taken. Where a 

request is made to take judicial notice under the proposed rule and an 

adverse party disputes the propriety of taking judicial notice or disputes 

the tenor of the matter to be noticed, the judge may decline to take 

judicial notice unless the party requesting that notice be taken persuades 

the judge tbat the matter is one that properly may be noticed under Revised 

Rule 9(2) and a::.so persuades the judge as to the tenor of the matter to be 

noticed. The degree of the judge's persuasion regarding a particular ~tt~" 

is determined by the paragraph of Revised Rule 9(2) which authorizes 

judicial notice of the matter. For example, if the matter is cla:lmed to 

be a fact of common knowledge under paragraph (f) of Revised Rule 9(2), the 

party must persuade the judge that the fact is of such common knowledge 

within the territorial jurisdiction of the court that it cannot reasonably 

be subject to dispute, !..:.!:.:" that no reasonable person having the same 

information as is available to the judge could rationally disbelieve the 

fact. On the other hand, if the matter to be noticed is a city ordinance 

under paragraph (b) of Revised Rule 9( 2), the party must persuade the judge 
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that a valid ordinance exists and also as to its tenor; but the judge need 

not believe that nQ reasonable person could conclude otherwise. 

Without regard to the evidence supplied by the party requesting that 

judicial notice be taken, the judge's determination to take judicial notice 

of a matter specified in Revised Rule 9(2) will be upheld on appeal if the 

matter was properly noticed. The reviewing court may resort to any infor­

mation, whether or not available at the trial, in order to sustain the 

proper taking of judicial notice. See Revised Rule 12,~. On the 

other hand, even though a party requested that judicial notice be taken 

under Proposed Rule 9.5 and gave notice to the adverse parties in compliance 

with subdivision (l)(b) of the proposed rule, the decision of the judge 

not to take judicial notice will be upheld on appeal unless the reviewing 

court determines that the party furnished information to the judge that 

was so persuasive that no reasonable judge would have :refused to take 

judicial notice of the matter. 
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RULE 10. DETEIDUlilATION AS TO PROPnDl'Y OF TArCING JUDJ:CIAL l'lGrICE AND 

T:c:nOTI OF HATTER IWTICED 

(l) Before judicial notice of any matter specifieu in subdivision (2) 

or TIule 9 may be taken, the judge shall arrord each party l'easonable 

opportunity to present to him inrol'!'JIltion relevan~ to (a) '''he propriety of 

tal:i,,:; judicial notice or [a 1 the ma'"ter [sp-1;s 1 a11(l (b) the tenor of the 

ma;;tcr ':;0 be noticed. 

(2) In determining the propriety of taking juQicial notice of a 

mac'c,er or the tenor thereor [; 1 ..:. 

(a) [1;ke-d\!Aee-say-eeBsOll';;-aaEl-lise 1 Any source of pertinent information, 

incllrling the advice of persons learned in the subject matter, may be consulted 

or used, whether or not furnished by a party ~[;-ap.~l 

(b) No exclusionary rule except a valid claim of privilege shall app1;Y. 

(c) Hith respect ;;'0 any matter specified in subdivision (2) of Rule 9, 

if 'c118 judge resorts to any source o'f information not received in open court, 

including the advice of persons learned in the subject matter, such information 

and its source shaJ.l be made a par'" of the record i" the action or proceeding, 

and the judge shall afford each par'cy reasonable opportunity to meet such 

info~mation before judicial notice of the ~atter may be talten. 

Rule 10 -24-
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This subdivision guarantees the parties 

a reasonable opportl'flity to prPiJent information to the judge 

as to thG propriety of taking judici,'ll notice and as to tlle 

tenor of the matter GO be noticed. The TJRE provision has been 

revised to limit its application to matters specified in sub-

division (2) of Revised RulG 9, for it 1·roul,~; not be' practicable to 
r:l.qk(~ R:J . .le 10 (1) R..y})J.j~·~~tljlG t..:; .stlbdi.v:isi0~ (].) of' RBvi"SEd Rule 9. 

\lhat cO~1;:")ti1.~ut;:~8 a H~r.~I.Jns?nable oPlJortuni"ty to present 

information" T,ri.LL (,epend upon U.e complexity of the matter and its 
importance tCl the case. For example, in a case where there 

is no dispute as to the EQCistence and' validity 

of a city ordine,nc'3 • no formal hGaring ",,'ould be necessary to 

determine the propriety of taking judicial notice of the ordinance 

and of its tenor. But where there is a complex question as to the 

tenor of the law of a foreign country applicable to the case. 

the granting of a hearing under subdivision (I) would he manda-

tory. The New York co\U'ts have so construed their judicial notice 

statute, saying that an opportunity for a litigant to know what 

the deciding tribunal is considering and to be heard ldth respect to 

both law and fact is guaranteed r:ry aue process of law. Arams v. Arams, 182 

Misc. 328. 45 N.Y.S.2d 251 (Sup. ct. 1943). 

Subdivision (Z), Since one of the purposes of judicial 

notice is to simplify the process of proof-making, the judge 

should be given considerable latitude in deciding what sources 

are trustworthy. This subdivision' per:dts the judge to use 

any source of pertinent information. including the advi.ce of 

persons learned L, the subject matter. As revised, it probably 

Hule 10 
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restates existing California law as found in Section 1875 of the Code of 

Civil Procedure. See the study, infra at 000. 

In taking judicial notice of a matter specified in subdivision (2) 

of Revised Rule 9, if the judge resorts to sources of information not 

previously known to the parties, Revised Rule 10(2)(c) requires that such 

information and its source be made a part of the record. This requirement 

is based on a somewhat similar requirement found in Section 1875 regarding 

the law of a foreign country. Making the information and its source!'B.f.:Part 

of the record assures its availability for examination by the parties and 

by a reviewing court. In addition, Rule 10(2)(c) requires the judge to 

give the parties reasonable opportunity to meet such additional information 

before judicial notice of the matter my be taken. 

Subdivision (3). This subdivision of the URE rule has been deleted. 

To the extent that it merely re:peats the principle of sufficiency set 

forth in Proposed Rule 9.5, subdivision (3) is unnecessary duplication. 

See the Comment to Proposed Rule 9.5, supra. To the extent that it makes 

Rule 9 an exclusive list of matters that may be judicially noticed, it is 

unnecessary since that principle is more clearly stated in subdivision 

(3) of Revised Rule 9. 

Subdivision (4). This subdivision of the URE rule has been deleted 

as superfluous. The pr:l.nciple is 'Well established that matters of law are 

for the judge, not for the jury; and under Rule 11, any matter judicially 

noticed that 'Would otherwise have been for determination by the jury must 

be acce:pted as a fact by the jury. 

Rule 10 



c RULE 10.5. PROCEDURE .mEN JUDGE UNABLE TO DETER/·mill HEAT FOREIGN LAW IS 

If the judge is unable to c.etenline ,That the la-,; of a foreign county 

0 .... a (loverl1lllenta1 subdivision of a :::o1'eign county is, he nury, as the ends 

of justice reouire, either (a) appJ.;y- the law of tJ:.is ;J-ca'.;e if he can do so 

consistently 'lith the Constitution of this State am, of the United States 

or (-::OJ dismiss the action or proce~cling without prejudice. 

COMMENT 

This rule restates existing california law as found in the last 

sentence of Code of Civil Procedure Section 1875. The rule continues 

in effect statutory language enacted in 1957 upon recommendation of 

the california laW Revision Commission. See 1 CAL. LAW REVISION COMM'N. 

REP., REC. !!o STUDIES, Recommendation and Study at 1-6 (1957). 

c 

c Rule 10.5 
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~lCUl!G FOR RECORD ]-':ATNR JUDICIALLY NCTrCED; INSTRUCTIHG JURY 

(l) If a matter judicially no·ciced is other ~ohan [-<;ae-eea<eR-la .... -eF 

(a) of subdivision (1) of Rule 9, ·ohe judge shall at ·;;he earliest practicable 

time indicate for the record the macter which is ju('.icially noticed and the _. 
tenor thereof. 

(2) If [ta,,] a matter judicially noticed is one uhie,l would otherwise 

the jury, the judge may and upon request shall instruct ·che [tFieF-ef-tg~ 

fa@~l jury to accept as a fact the Batter so notieeL 

CCMMENT 

SubdivisiOn (1). This subdivision requires that the judge at the 

earliest practicable time indicate for the record a matter which is 

judicially noticed. However, matters of law judicially noticed under 

paragraph (a) of subdivision (1) of Revised Rule 9 are not included 

v1tbin this requirement. The requirement is imposed in order to provide 

the parties with an adequate opportunity to try their case in view of 

the judicially noticed law and facts applicable to the case. In addition, 

needless dispute sometimes results from the failure of the judge to put 

in the record matters which he has judicially noticed. No comparable 

requirement is found in existing California law. 

Subdivision (2). This subdivision makes ms.tters judicially 

noticed binding on the jury and thereb,y eliminates any possibility of 

presenting evidence to the jury disputing the fact as noticed by the judge. 

The subdivision is limited to instruction on a matter that would other-

wise have been for determination by the jury; instruction of juries 

Rule 11 -28-



r on lratters of law is not " rUQtt~r of evidence end is covered by, the - general provisions of law g~lerning instruction of jurie3. Subdivision (2) 

statec ",he substance of the existinc; la;-T as found in Coc'e of Civil Procedure 

Section 21.02. See People v. Mayes~ 113 Cal. 618, 625-626, 45 Pac. 860, 862 (1896). 

ULc'er subdivision (2), the juC:"c need no";; instruct the jury unless re-

'Iuest"",. Tilis revision of the URE rule is intended to avoid time consuming 

and \L~ccessarJ instructions. 

c 
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RULE 12. JUDICIAL NOl'ICE IN PROCEEDINGS SUlISEQUENT TO TRIAL 

(1) The failure or refUsal of ·coo Judge to take Judicial notice of 

a matter, or to instruct the [viel?-ef-fae1;) ..i..2Z l1ith respect to the 

mat'~erJ [su..ul ~ not preclude the judge from taking judicial notice 

of ·che matter 10 subBeq'JeUt 11l1Oce~B in the action. 

{~~~--wae-FYliB8.-e#-1;ae-6Q&8e-waieF-~~e8-97-1g-&Ba-11-ape-.Q.6ee1;-1;e 

(~3~--~-Fe¥'awiBe-eeQF1;-iR-i1;B-4i8eFe1;i88-.. y-1;ake-6~8ial-•• 1;'ee-ef 

aay-aa1;1;eF-spe.ili.i-'a-~Q!e-9-wke~AeF-.. -ae1;-6~i.~Y-B.1;i.ea-~-1;" 

(2) The reviewing court shall judic1ally notice each matter 

specified 10 Rule 9 that the Judge vas required to notice under RlO"8 9 arW. 

9.5. 1!1e revieir1ng court lIl!Il judic1ally notice 8:¥ _tter specified 10 v.I?: 

?J.vis1on (?) of Rule 9~ ~ .. tb:!....88IIIe power.!.l!.. the Judge under Rule l().~\ •. 

'!'be nv1ew1ng court may ~c1ally notice a _tter in a teDOr different 

..!:om that uotlced by the ,1udge. 

[A] The judge or Cal reviewing court taking judicial notice -
under [Puap.-~1~-slP-~3~-e#!l this rule of .!..1IB"!;·i;er [as1;-1;llen1;eten-8e 

asUeei-ia-1;ae-aaUeR] ~cifled 10 ~~!-On (2) of Rule 2 

shall ~8Pi-1;"-palP1;'e.-Feaseaa.le-8pp&P1;¥Bi1;y-1;e-pFeeea1;-iBl~iea 

psl8Y&B1;-1;s-1;ke-,Fe,lPie1;y-ef-1;akiBS-SQea-S8disial-Re1;i.e-SBa-1;s-1;he-'eR .. 
• f-1;he-_1;1;el'-1;e-ge-Jl.eUeri~ 1 £.omply with the provisions of Rule 10 if 

the matter was uo..l.!.~~!!E'W:~"'-.:.1_!.\_' Jr noti~;...;;;1n;-.;t;;;he;;;...;a::.ct=i_on:;;...;or:;;;. 

Rule 12 
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(4) In determining the propriety of taking judicial notice of a 

matter specified in subdivision (2) of Rule 9, or the tenor thereof, if 

the reviewing court resorts to any source of information not received 

in open court or not included in the record of the action or proceeding, 

including the advice of persons learned in the subject matter, such informa­

tion and its source shall be made a ];l8.rt of the record in the action or 

proceeding, and the reviewing court shall afford each party reasonable 

opportunity to meet such information before judicial notice of the 

matter may be taken. 

COMMENT 

Rule 12 sets forth a separate set of rules for the taking of 

judicial notice in proceedings subsequent to trial and in appellate 

proceedings. 

Subdivision (1). This subdivision provides that the failure or 

even the refusal of a judge to take judicial notice of a matter at the 

trial does not bar the trial judge, or another trial judge, from taking 

judicial notice of that matter in a subsequent proceeding, such as a 

motion for a new trial or the like. Although no California case has 

been found, it seems safe to assume that the trial judge has the power 

to take judicial notice of a matter in subsequent proceedings, since 

the appellate court can properly take judicial notice of any matter 

that the trial court could properly notice. See People v. Tossetti, 

107 Cal. App. 7, 12, 289 Pac. 881, 883 (1930). 

Subdivision (2). Subdivision (2) of the revised rule requires that 

a reviewing court take judicial notice of any matter which the trial 

judge was obliged to notice. This means that the matters specified in 

RuJ.e 12 
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subdivision (1) of Revised Rule 9 must be judicially noticed by the 

reviewing court even though the trial court did not take judicial 

notice of such matters. The matters specified in subdivision (2) of 

Revised Rule 9 also must be judicially noticed by the reviewing court 

if an appropriate request '·laS made at the trial level. See Proposed 

Rule 9.5. However, if the trial court erred, the reviewing court is not 

bound by the tenor of the notice taken by the trial court. 

Having taken judicial notice of such a matter, the reviewing court 

mayor may not apply it in the particular case on appeal. The effect to 

be given to matters judici~lly noticed on appeal, where the question has 

not been raised below, depends on factors that are not evidentiary in 

character and are not mentio~ed in these rules. For example, the 

appellate court is required to notice the matters of law mentioned in 

Rule 9(1), but it may hold that an error which the appellant has "invited" 

is not reversible error or that points not urged in the trial court may 

not be advanced on appe~ and refuse, therefore, to apply the law to the 

pending case. These principles do not mean that the appellate court does 

not take judicial notice of the applicable law; they merely mean that for 

reasons of policy governing appellate review, the appellate court may 

refuse to apply the law to the case before it. 

In addition to requiring the reviewing court to judicially notice 

those matters which the trial court "as required to notice, the subdivision 

also provides authority for the reviewing court to exercise the same dis­

cretionary power to take judicial notice as is possessed by the trial 

court. 

Subdivision (3). Subdivision (3) of the revised rule provides 

the perties with the same procedural protection when judicial notice is 

taken in proceedings subsequent to +~ial as is provided by Rule 10. 

Rule 12 
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Subdivision (4). This subdivision assures the parties the &aIDe 

procedural safeguard at the appellate level that they have in the 

trial court. If the appellate court resorts to sources of information 

not included in the record in the action or proceeding, or not received 

in open court at the appellate level, either to sustain the tenor of the 

notice taken by the trial court or to notice a matter in a tenor different 

from that noticed by the trial court, the parties must be given a reasonable 

opportunity to meet such additional information before judicial notice of 

the matter may be taken. See Rule lO( 2)( c) and the Comment thereto, supra. 

Deleted Provisions of URE R,ULe. Subdivision (2) of the URE rule 

has been deleted as unnecessary. The principle of this subdivision is 

well established by existing case law. See extensive annotations to 

Code of Civil Procedure Section 1875 in West's Annot. Cal. Codes and 

Deering's Annot. Cal. Codes. No comparable prOVision is included in 

existing law or in other URE rules. 

Subdivision (3) of the URE rule also has been deleted. This sub­

division is superseded by subdivision (2) of the revised rule. 

Rule 12 -33-
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AMENDMENTS AND REPEALS OF EXISTING 
STAWTES 

Set forth below is a list of existing statutes relating to judicial 

notice that should be revised or repealed in light of the Corrmission's 

tentative recommendation concerning Article II (Judicial Notice) of the 

Uniform Rules of Evidence. The reason for the suggested revision or repeal 

is given after each section. References.to the· Uniform Rules ... _, 

of Evidence are to the Uniform Rules as revised by the CoKmission. 

Civil Code 

Section 53 should be revised to read: 

53. (e) Every provision in 0. ·w;:1ttc-n inBtrl.lrlent relating to real 
property which purports to forbid or restrict the conveyance, encum­
brance, leaSing, or mortgaging of such real property to any person of 
a specified race, color, religion, ancestry, or national origin, is 
void and every restriction or prohibition as to the use or occupation 
of real property because of the user's or occupier's race, color, 
religion, ancestry, or national origin is void. 

(b) Every restriction or prohibition, whether by way of covenant, 
condition upon use or occupation, or upon transfer of title to real 
property, which restriction or prohibition directly or indirectly 
limits the acquisition, use or occupation of such property because 
of the acquirer's, user's, or occupier's race, color, religion, 
ancestry, or national origin is void. 

(c) In any action to declare that a restriction or prohibition 
specified in subdivision (a) or (b) of this section is void, the court 
[5By-takeJ takes judicial notice of the recorded instrument or instru­
ments containing such prohibitions or restrictions in the same wanner 
that it takes judicial notice of the matters listed in subdivis1~) 
of Rule 9 of the Revised Uniform Rules of Evidence. 

This revision makes the procedure provided in Rules >-12 applicable when jud1-

cial notice is taken of a llta\::cer s~;(;cifiec. in cnitf.i-, -:;'.J i.c~ (c) of Section 5 3 ~ 

Cede of Cj:.-11 Procedure 

Section 433 should be revised to read: 

433. When any of the matten>enumerated in Section 430 do not 
appear upon the face of the complaint, the objection may be taken by 
answer; except that when the ground of demurrer is that there is 
another action or proceeding pending between the same parties for the 
same cause [;J and the court may take judicial notice of [8tae.,·-aet~ ...... 
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aB4-~f8eeea!Bgs-~e~-!R-tRe-same-e~,-e~iR-stRe~e~Fts-et-tRe 
~:';e.;:;e7 -~"";,;::~J-f'G:r-~l~:::·.iJ -:2Ki:~p(~:3e- 2F.l:.~·] tbe other o..ctiO:'""l 01"" -pro ceec.:'ng 1_2D-ier 
Article II of the Revised Uniform Rules of Evidence, an affidavit may 
be filed with the dem~rrer t*e-estaBl~sRj for the-8ole ~urpose of 
establishing such fact 01' [4.Bveke] invoking such notice. 

This revision is necessary to conform Section 433 to Rule 9(2)(d) and 

Rule 9.5. 

Section 1827 should be revised to r~d; 
1827. 'FOUR KINDS OF EVIDENCE SPECIFIED. There are four kinds of 

evidence: 
1. [~e-kBawleage-et] ¥~tters judicialLy noticed by the Court; 
2. The testimony of witnesses; 
3. \\'ritings; 
4. Other material objects presented to the senses. 

This revision is necessary to conform Section 1827 to the language used 

in the revised URE article on judicial notice. 

Section 1875 provides; 

1875. Courts take judicial notice of the 
following: 

1. The true signification of all English words and phrases, and 
of all legal expressions; 

2. Whatever is established by law; 
3. Public and private official acts of the legislative, 

executive and judicial departments of this State and of the United 
States, and the laws of the several states of the United States and 
the interpretation thereof by the highest courts of appellate juris­
diction of such states, 

4. The law and statutes of foreign countries and of political 
subdivisions of foreign countries; provided, hOI-rever, that to enable 
a party to ask ths.t judicial notice thereof be taken, reasonable notice 
shall be given to the other parties to the action in the pleadings or 
otheI'l;ise; 

5. The seals of all the courts of this State and of the United 
States; 

6. The accession to office and the official signatures and seals 
of office of the principal officers of government in the legislative, 
executive, and judicial departments of this State and of the United 
States; 

7. The existence, title, national flag, and seal of every state 
or sovereign recognized by the executive power of the United States; 

8. The seals of courts of admiralty and maritime jurisdiction, 
and of notaries public; 
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9. The laws of nature, the measure of t~me, and the geographical 
divisions and political history of the world. 

In all these cases the court may resort for its aid to appropriate 
books or doc~£nts of reference. In cases arising under subdivision 4 
of this section, the CO'.lrt rray also resort to the advice of persons 
learned in the subject n:a.tter, which advice, if not received in open 
court, shall be in writing and made a part of' the record in the action 
or proceeding. 

If a court is unable to determine what the law of a foreign county 
or a political subdivision of a foreign county is, the court may, as 
the ends of justice require, either apply the law of this State if it 
can do so consistently with the Constitutions of this State and of the 
United States or dismiss the action without prejudice. 

This section should be repealed, Each portion of this section is 

superseded by the portion of the URE indicated below. 

Section 1875 

Portion of subdivision (1) relating 
to "true signification of all 
English words and phrases" 

Portion of subdivision (1) relating 
to "legal expressions" and all of 
subdivision (2) 

Subdivision (3) 

Subdivision (4) 

Subdivision (5) 

Subdivisions (6) and (7) 

SuMi vision (8) 

URE 

Superseded by pe.ra("ra.phs (r) and (g) 
of subdivision (2) of RuLe 9 

Superseded by subdivision (1) of Rule 9 
and paragraphs (a), (b), (c), (d), and 
(e), of subdivision (2) of 
Rale 9 

Superseded by subdivision (1) and 
subdivision (2) (a), (c), and (d) 
of Rule 9 

Superseded by subdivision (2)(f) of 
Rule 9 and Proposed Rule 9·5 

Superseded by the Tentative 
Recommendation on Authentication 
and Content of j,ri tings 

The portions relating to official 
signatures and seals are superseded 
by the Tentative Recommendation on 
Authentication and Content of 
Writings. Balance is superseded 
by paragraphs '(f) and (g) of sub­
division (2) of Rule 9 

Superseded by the Tentative Recom­
mendation relating to Authentication 
and Content of Writings 
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Section 1875 

SuMivision (9) 

Penultiwate paragraph 

Last paragraph' 

URE 

Superseded by paragraph (d) of subdivision 
(1) and paragra~hs (f) and (g) of 
subdivision (2) of Rule 9 

Superseded by subdivision (2) of 
Rule 10 

Superseded by Rule 10.5 

Sect~~n 2102 should bco revised to read: 

2102. [~~QF-U1oI-A.-~!ID.!rm;..COlJgrJ 
All questions of law, including the admissibility of testimony, the 
facts preliminary to such admission, and the construction of statutes 
and other writings, and other rules of evidence, are to be decided by 
the court, and all discussions of law addressed to it. [WkeBe~eF-~Be 
kBewieage-e€-~Be-e~~~-~s1-BJ-~h~a-eeae;-maae-e~~aeBee-ef-a-iae~,-~Be 
eea~-~s-~e-aeela~e-5~eh-kBewleage-~e-~ae-d~r:YT-"a9-a~e-a~-~9-aeee~~ 
;it. ] 

The deleted portion of Section 2102 is superseded by subdivision (2) of 

Rule 11. 

Corporations Cede 

Section 6602 should be revised to read: 

6602. In any action or proceeding, the coure [sRsil-take] takes 
judicial notice [w~tke~t-pyeei-~B-ee~Ft-e€-tBe-SeBst~t~~~eB-aBa-stat~tea 
applY~Bg-te-ieye~gB-e9~e~at~eBs1-aRa-aBY-~Rte~~etati9B-tBe~eef,-tRe 

Beals-ef-£ta~e-aBa-6~te-efi~e~als-aBa-Betay~es-~Blie;-aBal, in the same 
manner that it takes judicial notice of the matters listed in subdivision 
(2) of Rule 9 of the Revised Uniform Rules of Evidence, of the official 
acts affecting corporations of the legislative, executive, and judicial 
departments of the State or place under the laws of which the corporation 
purports to be incorpore.ted. 

This revision makes the procedure provided in Rules 9-12 applicable to 

the matters listed in Section 6602. The portion of Section 6602 which has 

been deleted is unnecessary because it duplicates the provisions of Rule 9. 

Government Code 

Section 34330 provides: 

34330. Courts shall take judi~ial,notice of the organization and 
exiGt~nce of ci tics iLcorporu. ted };UrEn;n.nt to -~h~.s cho..;rter. 
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This section should be repealed. Tt is superseded by Rule 9(2 ) and 

Proposed Rule 9.5. 

Penal Code 

Section 961 should be revised to read: 

961. Neither presumptions of law, nor matters of which judicial 
notice is authorized or r~qu~red to be taken, Deed be stated in an 
accusatory pleading. 

This revision makes it clear that matters that 'Will be judicially noticed, 

whether such notice is mandatory or discretionary, need not be stated in an 

accusatory pleading. 

Section 963 should be revised to read: 

963. Iu pleading a private statute, or an ordinance of a county 
or a municipal corporation, or a right derived therefrom, it is 
sufficient to refer to the statute or ordinance by its title and the 
day of its passage, and the court must thereupon take judicial notice 
thereof in the same manner that it takes judicial notice of matters 
listed in subdivision 12" of Rule 9 of the Revised Uniform Rules of 
Evidence. 

This revision makes the procedure provided in Rules 9-12 applicable 

when judicial notice is taken of a rratter listed in Section 963. Note that, not-

withstanding Proposed Rule 9.5, notice is mandatory if the· private statute 

or ordinance is pleaded by reference to its title and the day of its passage. 
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