Place of Meeting

State Bar Building
601 McAllister Street
San Francisco
FINAL AGENDA
for meeting of

CALIFORNIA IAW REVISION COMMISSION

San Francisco Februery 28 and 29, 1964

Friday, February 28 {meeting starts at 9:30 a.m.)

Seturday, February 29 (meeting starts at 9:00 a.m.)

1.

2.

3.

Approval of Mimtes:

December Meeting (sent 1/9/6L; ancther copy sent 1/27/64)
Jamary Meeting (sent 2/11/64)

Administrative matters, if any
Study No. 34%(1L) - Uniform Rules of Evidence
Bring to Meeting: Printed pamphlet containing Uniform Rules of Evidence

Report of New Jersey Supreme Court Committte on
Evidence (this has a blue cover--you have a cop™)

Loogse=3ieaf binder containing Uniform Rules of Evidenr-
as Revised to Date {you have this)

Consideration of Material Approved for Printing

Tentative Recommendation on Extrinsice Policles
Memorandum 64=1]1 {encilosed)
Approval for Printing

Tentative Recommendation on Judicial Notice

Memorandum 64-7 {enclosed)

Review of Previcusly Considered Material
Article I. General Provisions
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C MINUTES OF MEETING
oF
FEBRUARY 28 AND 29, 196k
San Francisco

The regular meeting of the lLew Revieion Commission wes held in San
Francisco on February 28 and 29, 1964,
Fresept: Jobn R. McDonough, Jt., Chairman
Richard H. Keatinge, Vice Chairman
Hon. Alfred H. Song
Joseph A. Ball
James R. Bdwards
Herman 7. Selvin
Thomas E. Stantom, Jr.
Angus C. Morrison, ex officio
Absent: Hon. James A. Cobey
C Mesars. Joln H. DeMoully, Joseph B. Harvey, and Jon D. Smock of i}
Camission's staff also were present. Mr. Joseph T. Powers, Assistant
Chief Trial Deputy from the office of the District Attcarney of Los Angeles
County, was present for the meeting. Mr, Lawrence C. Baker, Chairmen of

the State Bar Coumittee on the Uniform Rules of Bvidance, was present on
February 28.
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ADMINISTRATIVE MATTERS

Minutes of December 1963 Meeting. The Commission approved the

Mimutes of the December 1963 meeting as submitted.

Minutes of January 196k Meeting. The Commission approved the Minutes

of the January 196l meeting es submitted.

Termination of Agreement Number 1960-61(13). A motion was made by

Mr. Sato, seconded by Mr. Keatinge, that Agreement Number 1960-61{13),
dated Juns 15, 1961, be terminated, and that the Chairman be authorized
to sign the termination agreement cn behalf of the Coemilssion.

It was noted that this agreement is being terminated because the
presswre of other Commission work will not permit the Commission to work
on the subject matter of Agreement Number 1960-61(13) until work on
govereign immmnity, evidence, and condemnation law and procedure has beeo
completed, Moreover, the funds encumbered to pay for Agreement Number
1960-61(13) have reverted to the Genersl Fund, and a: the last audit it
was suggested that this agreement be terminated to relleve the State and
the Contractor of further obligation under the agreement.

The Commission agreed unenimously to terminate Agreement Mumber
1960-61(13).

Panel on New Code of Evidence at 1964 Annual Meeting of State Bar.

The Chajirman reported that he had received a reguesi from the State Bar's
1964 Annual Meeting Committee for the California Law Revision Commission
to arrange, for presentation at the 1964 Annual Meeting, a panel on the
“"New Code of Evidence."
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The Committee also requests that the Commission furnish 3t a pree
liminary formet of the panel and the names of suggested panelists by
Yarch 23+

The Commission approved a suggestion of the Chairman that s subsommittee
conslsting of the Chairmen, Mr. Stanton, and the Executive Seerstary be
designated to comply with the request from the State Bar’s 1964 Annuval
Meeting Committee,

Future meetings of the Commission. Future meetings are gcheduled as

follows:
Maxrch 22-24 Lake Tahoe
April 23-25 San Frencisco
May 21-23 Los Angeles
June 18-20 San Francisce
July 23-251171% Los Angeles

The date of the July meeting will be determined by ihe date of the Russian-
American Track Meet which will be held in Los Angeles. It was

suggested that the July meeting might be held at a Law School e¢lose %o

the track meet. The first session of each three-dey meeting will be beld
from 7:00 to 10:00 p.m.
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STUDY NO. 34%{L) - UNIFORM RULES OF EVIDENCE
{ARTICI® I. GENERAL PROVISIONS)

The Commission considered Memorandum 64-9, the Firet Supplement
to Memorandum §4-9, Memorandum 64-12, and Memorandum 64-15.
RUIE 1. The Commiseion considered Memorandum &4-12 and Memorandum 64-15.
The following actlione were taken:
Subdivision (1) was revised to read:
(1) "BEvidence" means testimony, writings, other material
objects presented to the senses, or other things that are

offered to prove the existence or nonexistence of a fact in
Judicial or fact finding tribunals.

Subdivision (8) was revised to read:

{8} "Finding of fact,” "finding," or "finds" means the
C determination from evidence or judicial notice of the existence
or nonexistence of a fact. A ruling on the admissibility of
evidence implies whatever supporting of fact is prerequisite
thereto; & separate or formal finding is unnecessary unless
required by statute.

The following additiornal definitions were sdded to Revised Rule 1;

"Action" includes a civil action or proceeding and a criminal
action or proceeding.

"Civil action" means a civil action or proceeding.

"Criminal action” means a crimingl action or proceeding.

"Public entity" includes the State, a county, city, district,
public authority, public agency, and any other politlcal subdivieion
or public corporation.

"Public employee” means an officer or employee of a public
entity.

"state" means the State of California, unless applied to the
different parts of the United States. In the latter case, it lncludes
the Distrlct of Columbia and the territories.

C The staff is to check to be sure that Puerto Rico is included in the

definition of "state.”
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RULE 8. The Commission considered Memorendum 64-9, the first supplement
thereto, and a redraft of Rule 8 prepared by Commissioner Sato.

The Commission first discussed the standards for proof of preliminary
facts. The Commlssion decided to draft Rule 8 to express the orthodox
rule that most preliminary fect gquestions are to be decided by the Judge
upon the basls of a preponderance of the evidence, tut if the relevancy
of the evidence depends on the existence of the preliminary fact, the
credibility of the evidence on the preliminary question must be left for
the Jury, the judge merely decides if there is sufficlent evidence of +h~
preliminary fact to permit the question to go to the jJury.

The rule was then revised to read in substance as follows:

(1) As ueed in this rule:
{a)} '"Preliminary fact" means a fact upon the existence of
which depende the admissibility or inedmissibility of evidence,

the qualification or disqualification of a person to be & witness,

or the exlstence or nonexistence of a privilege.

{(b) "Proffered evidence" means evidence, the admissibility

or inadmiesibility of which is dependent on the existence of a

preliminary fact. :

{2) When the existence of a preliminary fact is disputed,

its existence shell) be determined as provided by this rule. On

the admiseibility of a confessicn or admission of a defendant in

& criminal action, the judge shall hear and determine the matter

out of the presence and hearing of the Jury unless otherwlse
requested by the defendant. In other cases the judge mey hear

-3- "
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end determine such matters out of the presence or hearing of the
Jury. In determining the existence of a preliminary fact under
subdivision (3}, exciusionary rules of evidence do not apply except
for Rule 45 and the rules of privilege. Thie rule doee not limit
the right of a party to ilntroduce before the trier of fact evidence
relevant to welght or credibility.

(3) Subject to subdivisions {%) and (5), when a preliminery
fact must be determined, the Judee shall indicate who has the burden
of producing evidence and the burden of proof on such lssue as
implied by the rule under which the guestion arises and he shall
determine its existence.

(%) The proffered evidence is inadmissible unless the
proponent has produced evidence on the existence of the preliminary
fact end the Judge determines that such evidenee is suffilcient to
sustair s finding of its existence when:

(&) The preliminary fact is the personal knowledge of a
witness concerning the proffered evidence; or

(b) A preliminary fact muet be determined with respect to
the relevancy of the proffered evidence; or

(e} The preliminary fact is the authenticity of a writing or
the ldentity of a person who made a statement or did a wverbal act.

The staff was directed to add a subdivision (5) to prescribe the
nature of the preliminary fact finding process under the priviiege
against self-incrimination. The subdivision should express the rule

stated in Coken v. Superior Court, 173 Cal. App.2d 61, 343 P.2d 286 (1959).

That case held that the privilege claimant "has the burden of showing
that the testimony . . . [sought] might be used in a prosecution %o help
egtablish his guilt"; but the judge may overrule the claim only if it is
"perfectly clear, from a consideration of a’l the circumstances in the
case, that the witness is mistaken and that the answer(s) cannot poesibly
have suck tendency." 173 Cal. App.2d at 68, 72. A suggestion was made
that the subdivision cross-refer to Rule 24, i.e., that it state that the
objector must meke a showing in accordance wilth the procedure atated in
Rule 2k that the information sought might be incriminating.

B
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AMENDMENTS AND REPEALS. The Commission considered Memorandum 64-12.

The Commission determined that Section 1827 of the Code ¢ Civil Procedure
should be repesled in the tentative recommendation on Genersl Provisions.
This section is superseded by Rule 1(1). It was noted that the concept
of "judicial notice” is a seperate concept from “evidence." BSee Revised
Rule 1{1) and 1(8).
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STUDY NO. 34{L) - UNIFORM RULES OF EVIDINCE

(ARTICLE II, JUDICIAL NQTICE)

The Commission considered Memorandum 64-7 and the proposed Tentative

Recommendation Relating to Judicial Notice. The following actions were

taken:
RULE 9

In subdivisions (1) and (2), the phrase ", whether or not requested
by & party,” was inserted in the introductory cleuse in place of "without
request by a party” for clarity, meking no substaniive change in the mandatory
najure of Jjudicial notice reguired under these subdivisions.

The word "specific” preceding "facts and propositions" was deleted from
subdivision (2) as being unnecessary.

Subdivision (3) was revised in several particulars as follows:

(1) Paragraph (b) was revised to include the substance of paragraph {e),
thexeby making paregraph (b) cover legislative enactments and regulatiocns
of governmental subdivisions or agencies of (i) the United States and (ii)
any state, territory, or possession of the United States,

(2) Paragraph (d) was revised to read: "Records of eny court of this
State or of the United States." The revision was made to eliminate unnecessary
language without changing the subscance of the rule.

(3) Paragraph (e} was deleted following the incorporation of its
substance into paragraph (b).

(4) Parsgraphs {g) and (h) [relettered to (f) and (g}, respectively]

werc revised by inserting "that are"” in the relative clauses modifying

-8-
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"specific facts and propositions.” A motion to deleie the word "specific"
from each of these paragraphs died for lack of a seccnd.

The Commission discussed at length the question of the requisite showing
required under subdivision (%) in connection with deleted Rule 10(3), i.e.,
whether the judge must be persusded of the propriety of taking judieial
notice and the tenor thereof or whetiher the party requesting notice need
rroduce only evidence sufficient to warrant the taking of Judicizl notice.
The Commission approved a motion directing the staff to draft language to
effectuate the following policy, leaving to the staff's discretion whether
to state it in Rule 9, Rule 10, or in a separate rule: The judge shall
tale judicial notice of the matters specified in Rule 9(3) if a perty (i)
requeste it, and (ii) gives reasonable nﬁtice to each adverse party, and (iif)
furnishes information sufficient tc warrant the taking of judleial notice
and the tenor thereof, unless (iv) there is a dispute as to the propriety
of teking notice or the tenor thereof, in which case the party requesting
notice has the burden of persusding the judge as to the propriety of taking
notice and the tenor thereof; and no notice shall be taken uniess that
burden 1s satisfactorily discharged.

The word "reasonable" was added to paragraph (b) of subdivision (4)
preceding the word "notice." A suggestion by the Southern Section that the
pbrase "“through the pleadings or otherwise" be deleted was disapproved since

a bare requirement of notice suggests that a separate notice is required that

cannot be satisfied by the pleadings.
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RULE 10

Subdivision {1) was revised to eliminate the unnecessary duplication
of language regarding the requirsd heering, but without changing the
substance that the perties be afforded the opportunity of a hearing both
as to the propriety o teking notic~ and the tenor of the notice to be
taken.

Subdivision (2)(v) was expanded to require the judge to make a record
of any matter consilered by him thai was not brought to the attention of
the parties at the hearing and to 7ive the parties an opportunity to rebut
such matter.
RULE 11

A reference to paragraph (a) of subdivision (1) of Rule 9 was added to
subdivision (1) of this rule.
RULE 12

This rule was approved without change,
AM:ZIDMENTS AND REPEALS

This portlon of the Tentative Reccamendation was approved without
change.
PRINTING AND DISTRIBUTION

The Commission directed. the staff to revise the Tentative Recommendation
%o nake 1t conform %o the policies adopted, to'make other necessary revisions
as suggested by individus) Commissioners, and epproved this Tentative
Recommendatlion as so revised for printing and distributicn to interested
perscons. Voting aye: Commissioners McDonough, Keatinge, Sato, Selvin,

Stanton. Absent: Conmigszioners Ball, Cobey, Edwards, Song.
-10-
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STUDY NO. 3%(L) - UNIFORM RUIES OF EVIDENCE
(ARTICLE IIT. PRESUMPTIONS)

The Commission considered Memorandum &4-8 and the first supplement
thereto. The following actions were taken:

C.C.P, § 1963-37. That a trustee or other person, whose duty it

was to convey real property to a particular person has actually conveyed

to him, when such presumption is necessary to perfect title of such

person or his successor in interest.

This presumption was classified as a Thayer presumption,

¢.C.P. § 1963-38. The uninterrupted use by the public of land for

a8 burial ground for five years, with the comsent of the owner, and without

& _reservation of rights, is presumptive evidence of his intention o

dedicate it to the public for that purpoee.

This presumption is to be repealed. The subject matter is to be left
to the substantive law relating to dedication. Under the substantive law,
if the public contimually uses property for five years with the owner's
knowledge and without any assertion of rights by the owner, he has dedicated

the property to the public. See Witkin, California Evidence § 28, p. 88k4.

C.C.P, § 1963-39. That there was good and sufficient consideration

for a written contract.

C.C. § 1614. A written instrument is presumptive evidence of

coneideratian.

These presumptions are to be repealed. They are rendered unnccessary
by C.C. § 1615 which provides:

The burden of showing want of consideration sufficlent te support
an inetrument lies with the party secking to invalidate or avold it.
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If necessary, Section 1615 1s to be revised to delete "an instrument”

and insert in lieu thereof "a written contrect or other written instrumens”.

C.C.P._§ 1963-3%. That & document or writing more than 30 years oid

is germuine, when the same has becn sincc generaily acted upon as genuing,

by persons havirg an Intirast in the question, and ite custody has been

satigfactorily explained.

The Com’seilor discusscd Tais presumption but rcached no eonclusion.
A question was raised whother the ancient documente rule stated In Rule 67.5
requires thc document to be 30 years old before an inference of authentiecity

ray be drawn.
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STUDY NO. 34(L) - UNIFCRM RULES OF EVIDENCE
(ARTICLE VI, EXTRINSIC POLICIES AFFECTING ACMISSIBILITY)
The Commission considered Memorandum 64-11. Subdivision (3} of
Revised Rule 47 was revised to read as follows:

(3) In a criminal action or proceeding, cvidence of the
character or a trait of character (in the form of opinion,
[ex] evidence of reputation, or evidence of specific instances
of conduct) of the victim of the crime for which the defendant
is belng prosecuted is not inadmissible under this rule:

(a) When offered by the defendant to prove conduct of
the victim in conformity with such character or trait of
character.

(b) When offered by the prosecution to mect evidence
previcusly offered by the defendant under pararraph (a).

The Comment is to be revised to conform to this change.

t was noted that this subdivision is limited to criminal proceedings.
The vevision of subdivision (3) will, for example, permit the defendant
in a criminal foreitle rape case to show gpecific acts of intercourse
wherc the defense 1s consent. The revision retains existing law in
forcible eriminal rape cases, The revision also permits the defendant
in g criminsl hemicide or assault case to show gpecilfic instances of conduct
of the victim to show that the victim was the aggressor in the encounter
vhere the defense of self-defense is raised by the defendant. This may
be existing law, although the existing law is unclear.

It was conceded that this evidence is not very probative. But in
a criminal case the defendant needs to create only a reasocnable doubt,

ant this evidence mey be enough to create a reascnable doubt.

i
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STUDY NO. 34(L} - UNIFORM RULES OF EVIDENCE
(ARTICLE VIII. IEARSAY EVIDENCE)

The Commission considered Memcrsndim 8h.13, First Supplement to
Memorandum 64-13, Second Supplement to Memorandum 64-13, and Memorandum
6h-14., The following actions were taken:

FCRM OF STATUTE ON HEARSAY EVIDENCE.
The Cammission spproved the following as a general scheme for organiza-

tion of the portion of the new statute that will deal with Hearsay Evidence:

CHAPTER HEARBAY EVIDENCE

ARTICLE 1. GENERAL PROVISIONS
Section 1. Definitions [Rule 62]
Section 2. General Rule excluding hearsay evidence,
Evidence of & statement which 1s made obher than by a witness
while testifying at the hearing and is offered to prove the

truth of the matter stated is hearsay evidence and is inadmis-
sible except as provided in Article 2 of this chapter.

Section 3. Credibility of declarant. [Rule 65]
Section 4. Multiple hearsay. {Rule 661

Section 5. No implied repeal. [Rule 66.1)

ARTICLE 2. EXCEPTIONS TO HEARSAY RULE

Section 10. Previous statement of trial witness. [Rule 63(1)]

A statement made by a person who is a witness at the hearing,
but not mede at the hearing, is not inadmissible under Section
2 if the statement would . . .

[Remaining hearsay exceptions contalned in separate sections similar
in form to Section 10.]

-314-
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GENERAL MATTERS,

The Commission considered the letter from Professor Davis., Commissiocners
who have considerable experience reported that they noted no significant
difference in application of the hearsay rule in Judge tried and Jury tried
cases. Moreover, they believe that the heersay rule serves a desirable
funcition in juwlge tried cases.

It was agreed that the phrase "the judge finds" can be eliminated
from the various rules in view of the action taken on Rule 8 which spells
out the nature of the preliminary rulings by the judge on the admissibility

of evidence.

COMENTS CN SPECIFIC RULES.
Rule 62{6). Subdivision (c) was revised to read:

(c) Dead or uneble to atiend or to testify at the hearing
because of then existing physical or mental illness or infirmity.

An additional subdivision is to be added to Rule 62(6) to make it
clear that when & priscner is the declarant and his presence at the hearing
cannot be obtained by the process of the cowrt, the prisoner is unavailable
as 2 witness. Thus, a new subdivision would be added to Rule 62(6), to
read in substance:

(£} Absent from the hearing because of impriscnment and
the court is unable to compel his appearance at the hearing by

its process.

Rule 62--additional definitions. The suggestion of the Committee of

the Conference of California Judges that two new definitions be added to
Rule 62 was not accepted. The definitions would require a person to look

to the definition to determine the meaning of various hearsay exceptions

-15-
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without any significant saving in language in the sections containing the
exceptions. The objective of the Committee--to make the exceptions shorter- -
will be accomplished by the revision in the form of the Hearsay Article when
it is drafied in statutory form. The advantage of self-contained exceptions

outwveighs any saving in language in the gections stating the exceptions.

Rule 63 {opening paragraph). Iilo changes were made in the opening

paragraph of Rules 63.
Rule 63(1). Paragraph (b) of Rule 63(1) was revised to read:

(b) Is offered after evidence of a prior inconsistent statement
by the witness has been received, or after an express or implied
charge has been made thet his testimony at the hearing was recently
fabricated, and the statement is one made before the alleged incon-
sistent statement or fabrication and is consistent with his testimony
at the hearing; or '

An additional exception was sdded to Rule 63(1), to read:

Is offered after an express or implied charge has been made
that his testimony at the hearing is jinfluenced by bias or improper
motive and the statement is one made before the bilas or motlve is
alleged tc have arisen and is conslstent withk his testimony at the
hesaring; or

Rule 63(1.1)}--The Gould Case. The Commission considered Memorandum

B4-1Y4 which contains a draft of subdivision (1.1) which would provide a
hearsay exception based on the rule of the Gould case. After considerable
discussion, it was determined that no specific exception should be added to
Rule 63 to cover the Gould case. Paragraph {c} of subdivision (1) of Rule
63 provides a means for dealing with the case where the witness on the stand
is no longer able to remember the person he identified at the police lineup.
Rule 63(3). The Commission considered the comment of the Conference of

California Judges that "to cross-examine” be substituted for "for cross-

~16-
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exanination with an interest and motive similar to that wvhich he has at the
hearing" in subdivision (3){b). After discussion, the Commission determined
not to revise subdivision {3)(b) beceuse the suggestion of the Conference would
renove the guarantee of trustworthiness that is provided by the opportunity
to cross-examine "with an interest and motive similar to that which he has

gt the hearing."

Rule 63(3.1}. The Commission considered the comment of the Committee

of the Conference of California Judges that this subdivisicn be eliminated and
the comments of the office of the District Attorney of the County of Los
Anpeles and the office of the County Counsel of San Bernardino County.

The Commission determined to retain subdivision (3.1} without change.
The evidence admissible under this subdivision is certain testimony that was
given under oath by a declarant who was subject to cross-examination by a
person who was motivated to make an adequate cross-cxamination and the
declarant is not now availabile to repeat his testimony. This evidence is
more reliable than most other hearsay evidence.

Rule 63{%). Mo change was made in this subdivision.

Rule 63!5). No chenge was made in this subdivision.

Rule 63{5.1). The following subdivision, approved in the tentative

recommendation on Privileges in comnection with the repeal of the Dead Man
Statute, was added to Rule 63:

(5.1) When offered in an action or proceeding brought against
an execubor or administrator upon a claim or demand against the estate
of a decedent, a statement of the decedent if the stetement was made
upon the personal knowledge of the declarant.

See Tentative Recommendation on the Privileges Article, pages 117-1189.

L17-
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Rule 63(6). The words "relative to the offense charged” were deleted
a5 unnecessary. These words might raise an issue that would result in
controversy. Any statement of a defendant in a cyriminal action should meet
the test set out in subdivision {6).

Subdivision (¢} was deleted. This subdivision was objected to by the
Attorney General and the District Attorneys' Asscciatiom.

The title should be chenged to "Confessions and Admissions of Criminal
Defendants.”

Rule 63(7). No change was made in this subdivision.

Rule 63(8). No change was made in this subdivision.

Rule 63!9). The following changes were made in this subdivision:

{1) 1In paragraph (a),.delete "before the termination of" and insert
"uring"; insert "as to the order of proof" afier "discretion"; and delete
"by independent evidence."

(2) 1In paragraph (b), delete "prior to the termination” and insert
"during the existence"; and revise subparagraph (ii) to read: "(ii) the

staitement is offered after, or in the Judge's discretion as to the order

of proof subject to, proof [by-indeperdeat-evidenee] of the existence of

the consplracy . .
These changes in subdivision (9) will revise the subdivision so that it
states existing law.

Consideration should be given to dividing subdivision (9) into three
sections when the subdivision is placed in statutory form.

Rule 63{10)}. The substance of the following was added at the end of

this subdivision: "unless the statement would have been admissible against

~18-
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the declarant under subdivision (6) if he were the defendant in & criminal
action.”

Rule 63(12). No change was made in this subdivision.

Rule 63{13). No change was made in this subdivision.

Rule 63(14). After considerable discussion, this subdivision was

retained as set out in the tentative recommendation.

Rule 63{(15). This subdivision was approved, but a provision is to be

added to provide that whenever the author of such writing is called as a
wituess by the party against whom the writing is offered to testify concerning
the subject matter of the writing, sueh witness may be examined as an adverse
witness on cross-examingtion. If the staff believes that a general provision
shouwld be made to give this right whenever hearsay evidence is admitted and the
declarant is not unavailsble as a witness, a memorandum should be prepared to
present the staff's proposal.

The Commission declined to extend subdivision (15) to include reports
prepared by agencies of government prior to litigation dealing with natural
or physical conditicms.

Rule 63(1i5.1). The Commission considered the Second Supplement to

Memorandum 64-13, relating to findings of presumed death and the like. No
decisions were made and consideration of this matter was deferred until a
research study on Code of Civil Procedure Sections 1928.1-1928.k is available.
The research study should indicate the pertinent federal statubes aﬁd cases
interpreting them.

Rule 63(16). This subdivision was comsidered in connection with the

problem of authentication. See the First Supplement to Memorandum 64-13.

-19-
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The following new subdivision is to be added to Proposed Rule 67.7:

A writing puwrporting to be a reecord or report of a birth, fetal
death, death, or marriage is presumed to be genuine if:

{a) A statute required writings made as a record or report of
& birth, fetal death, death, or marriage to be filed in = designated
public office; and

{b} The writing was filed in that office.

Rule 63(17). The references to authentication under Rules 63 and 69

were deleted, and the phrese "a writing purporting to be" were also deleted
from suﬁdivision {(a).

The words "or an entry therein” are to be deleted from Rule 68 in order
to neke Rule 68 consistent with subdivision (17)(a).

Rule 63{18). No change was made in this subdivision.

Rule 63(19). No chenge was made in this subdivision.

Rule 63{20). Subdivision{2d was inserted in the revised rule to reac

as follows:
(20} Unless the judgment was based on a plea of nolo contendere,

evidence of a final judgment adjudging B person guilty of a felony,

to prove in a civil acticn any fact essentiel o the judgment.
In the Teitelbaum case, the court stated that a final judgment adjudging =
defendant guilty of a felony is conclusive against that defendant in e later
eivil action involving the same issue. (In the Teitelbaum case, the criminal
defendant was the plaintiff in the civil action.) Revised subdivision (20)
nakes such a final judgment evidence {although not conclusive) sgainst a
third person in a civil action involving the same issue. It was noted that a
similar principle is recognized in subdivision (3.1), which makes the testimony

in the former case admissible against a third person in & c¢ivil action involving

the same issue. Also, Revised Rule 20 is consistent with subdivision (10)

-20-
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which makes a plea of guilly in a criminal case admissible as a declaration
against interest in a subsequent actlon or proceeding involving third partis-.
Thus, subdivision {20) is needed primarily in cases vhere the defendant pleads
not gullty but is convicted of a felony. The exception for cases where the
Judpment ig based on a plea of nolo contendere is & reflection of the policy
expressed in Penal Code Section 1016.

Rule 63(21). No change was made in this subdivision.

Rule 63(21.1). No change was made in this subdivision.

Rule 63(22). This subdivision was deleted.

Rule 63(23). No change was made in this subdivision.

Rule 63(24). No change was made in this subdivision.

Rule 63(26). No change was made in this subdivision.

Rule 63{26.1). HNo change was made in this subdivisicn.

Rule 63(27). The following peragraph was added to subdivision (27) to

preserve the rule in Simons v. Inyc Cerro Gordoe Co., 48 Cal. App. 524 (1920;:

{(d) The interest of the public in property in the community
if the reputatiocn arose before the controversy.

Unlike existing law, this subdivision doecs not requirc that the rcputation Ho
more than 30 years old,

Rule 63(27.1). No change was made in this subdivision.

Rule 63(28). No change was made in this subdivision.

Rule 63(29). The words "real or personal’ were inserted before 'property"

in the introductory clause of this subdivision.

Rule 63(29.1). No change was made in this subdivision.

Rule 63(30). No change was made in this subdivision.
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Rule 63{31). MNo change was made in this subdivision.

Rule £3(32). No change was made in this subdivision.

Rule 64. This rule was previcusly disapproved by the Commission. In
view of the comments received on the tentative recommendation, the Commission
supcested that the staff prepare a memorendum containing the staff's suggestions
on wiich, if any, subdivisions of Rule 63 should be subject to Rule 64. The
memorandum is to assume that Rule 64 will apply to both civil apd criminal
cases and is to give speciel consideration to the application of Rule 64 in
eriminal cases.

Rule 65. No change was made in this rule.

Rule 66. No change was made in this rule.

Rule 66.1. No change was made in this rule.

Amendment of Code of Civil Procedure Section 2047. The staff is to prepare

a memorandum discussing the amendment of this section. The amendment contsir=d
in the tentative recommendation fails to deal adequately with the case where
the witness is unable to produce in court the writing he used to refresh his
memory prior to the triai. It was suggested that in such cases the judge

might be given tﬁe discretionary right to strike the wvitness' testimony if

he is unable to produce the writing. It was noted that FAA reports may not be
copied by the person making the report and msy not Le examined by any other
perscn. The SEC, FPC, and CAB have somewhat similar regulations limiting

exanination of reports.
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