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Place of Meeting 
Bote: We plan to take up 

the material in the 
order listed CIIl the 
agenda. 

S1.lIlda¥ even1Dg: state liar Bu1ldiDS 
60l lI(cAl1 i ster 

for lIIIIIeUng of 

CALIFt1lK1A LAW REVISlOO C<HIISSIctI 

San Francisco 

Far East Room 
Fa1mont Hotel 
San Francisco 

San Francisco Sept81llber 22, 23 aDd 24, 1963 

September 22 (meetiDg start. at 7:00 p.m. and cCilltinues to 10:00 p.m.) 

1. Minutes of August meetillS (sent 9/9/63) 

2. Administrative matters (if any) 
(CCIlIIIII8Ilts on revised schedule of deadl1nes in study of URi (if any) 
(sent 9/9/63) 

3. study No. 34(L) - Uniform Rules of Evidence 

Bring to meetiy: Report of the New Jersfq Supreme Court Coam1ttee 
on Evidence (this has a bJ.ue cover--1ou al.reac1J 
have received II c~) 

Witnesses (Article IV--Ru1e. 17-22) 

Materials in binder 

MemoraIldum No. 63-44 (enclosed) 

Memorandum Bo. 63-43 (in :your binder) 

Tentative Recommendation (enclosed) 

Research st~ (in :your binder) 

4. Continuation of item 3. 
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Mater1als 111 biDder 

HemoraD4ua .0. 63-45 (sent 9/15/63) 

~eDt .. t.i'ftl Pee .. WI .. atiOll. (sent 9/15/63) 

Reaeazocll St. (in· ;your binder) 

Pre!lU!!lf'tione (Article III--Rul.es 13-16) 

Mater1al.e 111 b1Dder 

Heauo1andUli 10. 63 .. 41 (eDClose4) 

BeseU'cll stud¥ (111 your b1Dder) 

General Provi8i0D8 (Article I·-Rules 1..8) 

Materials 111 b1D4er (SCJ11i8 to be sent) 

Memor8Dl1ull 110. 63.116 (to be seDt 1 

ReseU'ch stUl!y (in your binder) 
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MINUTES OF MEEl'ING 

OF 

SEPiDIBER 22, 23 and 24, 1963 

San Francisco 

A regular meeting of the law Revision Commission was held in 

San Francisco on September 22, 23 and 24, 1963. 

Present: 

Absent: 

Herman F. Selvin, Chairman 
Hon. James A. Cobey 
Hon. Pearce Young 
Joseph A. Pall (Sept. 22 and 23) 
James R. ~ds (Sept. 23 and 24) 
Richard H. lfeatinge 
Sho Sato 
Thomas E. Stanton, Jr. 
Angus C. Morrison, ex officio (Sept; 23 and 24) 

John R. McDonough, Jr., Vice Chairman 

Messrs. John H. DeMoully, Joseph B. Harvey and Jon D. Smock of 

the Commission's staff were also present. Professor Ronan E. Degnan 

of the School of law, University of California (Berkeley), the Commission1s 

consultant on the integration of the rules of evidence with existing 

Ce.lifornia law, was present on September 22 and 23, 1963. 

Minutes of the August Meeting. 

The minutes of the August meeting were approved. 

Future meetings of the Commission. 

It was pointed out that it appears likely that there wUl be a 

coIiflict between the October meeting and the meeting of the State Bar's 

Board of Governors, for both the Commission and the Board of Governors 

are likely to be meeting in Los Angeles on the same weekend. This conflict 

would make the State Bar building unavailable for the Commission meeting. 

C Unless an adjustment is made, the conflict will continue throughout the 
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Minutes - ReguJ.e.r Meeting 
September 22, 23 and 24, 1963 

;rear because the meet1Jlgs of both the CaIlmission and the board alternate 

between Los Angeles and San Francisco each month.· !The meeting".echedule of the 

board has not finally been deteImined. 

The staff was directed to suggest a meeting place and date after 

the Eoard of Governors has finally deteImined its meeting schedule. 

A postcard poll will be taken to deteImine if the suggested date and 

place are acceptable. Consideration may be given to meet1Jlg on the 

fourth weekend of the month. 

Commissioner Sato indicated that he would inquire about the 

a,.va.1 1 ebUity of a meetiZlg place at. lake Tahoe dI.lring the. winter months. 
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Minutes - Regular Meeting 
September 22, 23 and 24, 1963 

ArMINISTRATIVE MATl'ERS 

Study No. 26 - Escheat. 

The study on Escheat was assigned to the Commission to resolve 

the problem that arises when a domiciliary of another state dies with"; 

out heirs leaving :personal property in California. Under existing 

California case law the property escheats to the state of domicile; 

but under the law of several other states, the property escheats to 

the state where the property is located. Thus, California loses both 

the property of its own domiciliaries who leave personal property 

elsewhere and the property of domicillaries of other states who leave 

personal property in California. 

The Executive Secretary reported that representatives of several 

states are working on an interstate compact to determine which state 

is entitled to obtain pro:perty by escheat when the owner dies without 

heirs leaving :personal property in a state in which he is not domiciled; 

The Executive Secretary was authorized to call the matter to the attention 

of the Attorney General and suggest that California should be properly 

represented in the batter. 

The approval of a compact might obviate the need to study and 

report on the matter. 

Study No. 52(L) - Sovereign Ingmmity. 

The Executive Secretary reported that a letter was received from 

the State Board of Control reqnesting the following information: (1) 

a brief statement of the history of sovereign immunity in California; 

(2) the effect of the Ioilskopf decision; (3) the effect of the moratorium 

C legislation; (4) the status of claims arising during the moratorium; 
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Minutes - Regular Meeting 
September 22, 23 and 24, 1963 

(5) 

(6) 

a synopsis of the new legislation and its intended effect; and 

the status of claims arising after the effective date of the new 

legislation. The Executive Secretary advised the board that the 

Commission would take the matter up at its September meeting and would 

reply thereafter. 

The Commission objected to acting as an advisory body interpreting 

the law for governmental agencies. The chairman was authorized to reply 

to the request and state that the Commission cannot advise them con-

cerlling the law, but that it has authorized its executive secretary 

to confer with Mr. Heinzer or another appropriate person and to provide 

him (on an informal basis) with such information as is needed. 

Study No. 34(L) - uniform Rules of Evidence. 

The Executive Secretary reported that Kansas has adopted the URE 

substantially as drafted. In addition, a new drafting committee has 

been appointed by the CoIrIDissioners on uniform State laws to review 

the ORE. The attention of the Uniform taws Commissioners has been 

directed to the fact that New Jersey and California are bOth making 

intensive, critical studies of the ORE. 

The deadlines for completing various portions of the ORE have been 

revised. The new schedule calls for completion of the preliminary work 

on all of the tentative recommendations at the December 1963 meeting. 

Work on the articles on judicial notice and opinion evidence should 

be completed in November; work on the two reJIBin1ng articles, pre-

sumptions and general provisions, should be completed in December. 

-4-

H 



c 

c 

c 

Minutes - Regular Meeting 
September 22, 23 and 24, 1963 

STUDY NO. 34(L) - UNIFORM RULES OF EVIDENCE 
(Article IV. Witnesses) 

The Commission considered Memorandum 63-44 and the tentative 

recommendation relating to witnesses. The following actions were 

taken: 

Rule 1.7. 

The Commission approved the revision of this rule with the restora-

tion in subdivision (l)(b) of the original URE language reLating to 

the "duty of a witness to tell the truth." This language was restored 

because of its simplicity and the possibility of unnecessarily changing 

the present la.w, pa.rticularly in regard to children as witnesses. 

The CommisSion considered whether the rule should be revised to 

restate the present laY by .including as preliminary requirements the 

ability to perceive and to recollect. To the extent that these matters 

are included under Rule 19 by reason of required personal knowledge, 

the present Law would be retained; to the extent that they are not 

included in Rule 19, the Commission approved the URE scheme of mininnlJD 

preliminary screening of witnesses for purposes of competency. 

Rule 18. 

The CommiSSion approved this rule in the form as set out in the 

tentative recommendation with the understanding that the present cross-

reference 'WOUld be repLaced with a proper reference to the new sections 

setting out the forms for the oath, affirmation and declaration when 

these are renumbered in the revised evidence code. 

Rule 19. 

The CommiSSion approved subdiviSion (a) in principle but agreed 

that the "prerequisite" language be deleted because it connotes the 

-5-



c 

c 

Minutes - Regular Meeting 
September 22, 23 and 24, 1963 

necessity of a formal foundation before a witness may give testimo~. 

Accord1ngly, the rule and Comment are to be revised to exclude a~ 

suggestion that a formal foundation is required before a witness may 

testify. 

Subdivision (b) was approved with the deletion in the second line 

of the words "from sufficient evidence." 

Subdivision (c) was approved in the form submitted. 

lMe 19.5. 

The CommiSSion agreed that, as it applies to trial courts, this 

rule should be revised to state a rule of impossibility rather tban 

merely improbability or incredibility. Hence, a trial judge should 

have the power to rule on credibility by rejecting the testimo~ of 

a witness only where such testimo~ discloses an impossible situation 

under the circumstances. The CoIIII1ent is to be revised to state 

clearly that the rule of impossibility stated in Rule 19.5 in no way 

affects the appellate courts in their power to reject incredible 

testimD~ 'Wbeveeach. testimo~ is so inherently improbable that no 

trier of fact could reasonably believe it. 

B.lJ.e 20. 

The Commission discussed this rule at length. Insofar as this 

rule states a rule of admissibility of evidence, it duplicates Rule 7 

and is, therefore, unnecessary. It appears, however, tbat the rule 

does more in that it flI'eciticel.ly sets out the rule of admissibility 

in regard to a witness' credibility. 

A motion to combine Rules 20, 21 and 22 so as to deal with the 

matter of credibility of witnesses solely by way of exception to Rule 7 

failed for lack of a second. 
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Minutes - Regular Meeting 
September 22, 23 aDd 24, 1963 

It was then agreed that the rule should be restated by referring 

specifically to persons only and eliminating the reference to evidence. 

Hence, the Commission approved in substance the following language: 

"1UJy party, including the party calling him, may impair or support 

the credibility of any witness." 

The Commission specifically approved the principle that a party 

should be permitted to 1lIIpeach a witness called by him. With respect 

to support of witnesses, the Commission agreed that the general rule 

should be that a party may not be permitted to support a witness 

until the witness' credibility has been attacked (by prior incon-

sistent statements, recent fabrication, character evidence, aDd the 

like), thereby restating the present California law. 

Rule 21. 

The CommiSSion approved this rule in substance. The traits of 

character mentioned in the original URE langugage, namely, "dishonesty 

or false statement, II were restored. It was agreed that these traits 

of character IlDJ.st be an essential element of the crime. Hence, the 

first sentence of this rule was approved in substance as follows: 

"Evidence of the conviction of a witness for a crime is ine.dm1ssible 

for the purpose of 1lIIpairing his credibility unless an essential of 

the crime is dishonesty or false statement. II 

With respect to the classification of crime involved, the 

Commission approved making no distinction between felonies and mis-

demeanors, but agreed to state specific rules in regard to the use 

of convictions as follows: 

(1) If a pardon has been granted based upon the innocence 

of the person convicted, then such conviction may not 

be used to 1lIIpair his credibility. 

-7- i 
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Minutes - Regula.r Meeting 
September 22, 23 and 24, 1963 

(2) If a certificate of rehabilitation and pa.."<lon has 

been granted under Penal COde Section 4852.01 et 

~ (completion of confinement andlor parole), 

then the conviction mBlf not be used to impair 

credibility. 

(3) If the conviction was set aBide under Penal Code 

Section 1203 et ~ (completion of or discharge 

from probation), then the conviction may not be used 

to. impair credibility. 

It was further agreed that this rule should follow in substance 

the rule formerly suggested by the State Bar COmmittee on the Admin-

ietration of Justice and the rule recommended for approval in New Jersey 

in regard to having to prove the criJne and its character to the judge 

before impeaching examination or evidence of such criJne may be admitted. 

Rule 22. 

Subdivision (a) was revised to make it applicable to oral as 

well as written inconsistent statements. The subdivision was further 

revised to eliminate the judge's discretionary power to require that 

tiJne, place and person be shown. As so revised, the subdivision was 

approved in principle. 

The staff was directed to revise subdivision (b) to limit the 

power of the judge to exclude evidence of prior inconsistent statements 

where the witness was given no opportunity to explain. The revised 

subdivision is to permit such exclusion only when the witness has 

been unconditionally excused and not previously given the opportunity 

to explain. The revised rule will permit effective impeachment in 
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j,iinutes - hegular Hceting 
September 22, 23 and 24, 19~3 

at least two specific situations: (1) Where witnesses A, B and C aJ.J. 

ma:y be impeached by a s:LngJ.e inconsistent statement made by any one 

or aJ.J. of them (for examp1e, a conspiracy), the subdivision should 

permit the examination of witness A, witness B and witness C before 

any one of them is given the opportunity to identify, explain or deny 

a prior inconsistent statement, but all three shouJ.d be given the 

opportunity to identify, explain or deny the statement at a later time. 

(2) Where a witness has testified fully and for one reason or 

another a party does not wish to introduce the impeaching evidence 

until later in the trial, the original witness shouJ.d be given the 

opportunity to identify, explain or deny the statement at the later 

time. As so revised, subdivision (b) was approved in principl.e. 

Subdivision (c). was approved with a direction that the staff 

make consistent the traits of character mentioned here and in Rule 21. 

Subdivision (d) was approved in the form submitted. 

Subdivision (e), making evidence of religious belief or lack 

thereof inadmiSSible as affecting the credibility of a witness, was 

approved. 

Amendments and Repeals. 

The Oammission approved the repeal of Section l845. 

The Commission approved amending Section l846 to read as follows: 

"A witness upon a trial can be heard only in the presence and subject 

to the examination of all the parties, if they choose to attend and 

exam1 ne .. II 

Action on Section l847 was deferred until consideration of the 

URE article on presumptions. 
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Minutes - Regular Meetiog 
September 22, 23 and. 24, 1963 

Action on Section 1868 vas deferred until consideration of Rules 7 

and 45 in the Articles on General Provisions and. Extrinsic policies, 

respectively. 

The Commission approved the deletion of subdivision (16) of 

Section 1870. 

The Commission approved the repeal of Sections l879, 1880, 2049, 

2051, and 2052. 

The Commission agreed that Section 1884 should be retained. 

The CommiSSion approved the conditional repeal of Section 2053 

to the extent that it is superseded by the Uniform Rules. 

The Commission tentatively approved the amendment to Section 

2054, but directed that it be referred to the staff to determine the 

extent ot; and. to eliminate, any inconsistency. 

The Commission approved the repeal of Section 2065. 

It vas agreed that the tentative recommendation should be 

revised in accord with the decisions set forth above and ~istributed 

to the State Bar Committee for its consideration. 

In the course of discussiog the limits of permissible impeachment 

of credibility, the Commission approved revising an exception to the 

Hearsay Article in regard to prior identification. This action is 

recorded on page 16 of these Minutes. 

-10-



c 

Minutes - Regular Meeting 
September 22, 23 and 24, 1963 

STUDY NO. 34(L) - UNIFORM RULES OF EVIDENCE 
(Article VI. Extrinsic Policies Affecting Admissibility) 

The Commission considered Memorandum 63-45, relating to extrinsic 

policies affecting admissibility. The following actions were taken: 

Rule 41. 

The reference to an indictment was stricken because under existing 

California law indictments RaY not be attacked on the ground that events 

occurred that might have improperly influenced the grand jury. Rule 41 

was then approved as modified. 

Rule 42. 

The staff was directed to revise the second sentence of Rule 42 

to make clear that it applies only when objection is made to testimony 

by the judge. The rule was then approved. 

Rule 43. 

The language previously stricken from Rule 43--"sworn and empanelled 

in the trial of"--was restored to the rule and the word "trying" was 

deleted. The rule was then approved. 

Rule 44. 

The staff was directed to revise the second sentence of the comment 

to indicate that it is Rule 43 as revised together with Rule 7 that 

makes a juror competent to give evidence upon an issue as to the 

validity of a verdict. The rule was previOUSly approved. 

Rule 45. 

The "except" clause at the beginning of Rule 45 was stricken as 

unnecessary. The only kOOwn exception is in Rule 47 and Rule 47 itself 

makes clear that it is not subject to Rule 45. The rule was approved 

as revised. 
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Minutes - Regular Meeting 
September 22, 23 and 24, ~963 

The word "too" was deleted from the third ~ine from the bottom 

of the connnent. 

Rule 46. 

Rule 46 was revised to read: 

RULE 46. CHARACTER ITSELF IN ISSUE: MANNER OF PROOF 

When a person's character or a trait of his character is 
itself an issue, any otherwise admissible evidence, including 
testimony in the form of opinion, evidence of reputation, and 
evidence of specific instances of such person's conduct, is 
admissible when offered to prove only such character or trait 
of character. 

The rule was then approved. 

Rule 47. 

The staff was directed to revise Rule 47 to make character evidence 

of any kind inadmissible in any kind of case when sought to be intra-

duced as circumstanti~ evidence of conduct; except thet a defendant 

in a crimi~ case may introduce evidence of his good character to 

prove his innocence and the prosecution may introduce evidence of the 

defendant's bad character to prove his guilt if the defendant first 

introduces evidence of his good character. In cr1m1~ cases, the 

admissible character evidence is ~ted to opinion evidence and reputa-

tion evidence. 

Rule 47, as revised, will change the existing California ~aw in 

the following ways: 

~. Evidence of bad character will be inadmissible in civil 

cases, while it is now admissible in some civil cases. 

Valencia v. Milliken, 31 Cal. App. 533 (1916) (civil rape 

case, evidence of plaintiff's unchaste character admissible 

to show consent). 
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2. Evidence of the bad character of ~ person other· tbll,rf the 

defendant wlll be inadmissible in crim1M ] cases; such 

evidence is now admissible in criminal cases to show the unchaste 

character of prosecutrix in sex prosecutions (People v. 

Battilana, 52 cal. App.2d .685 (1942» and to show the viol.ent 

nature of victim in homicide and assault cases where self defense 

is the issue (People v. lamar, l1!8 cal. 564 (1906); Peopls.v. 

Yokum, 145 Cal. App.2d 245 (1956». 

3. Where admissible, character evidence to prove conduct may 

be in the form of opinion; under existing law, expert opinion 

o~ has been held admissible in one limited situation. People 

v. Jones, 42 cal.2d 219 (1954) (expert psychiatric opinion 

admiSSible to shaw defendant unlikely to have violated Pen. 

C. § 288). 

4. Evidence of specific acts are inadmissible to prove character 

as circumstantial evidence of conduct; under existing law, 

specific acts of violence are admissible sgainst crimiMl 

defendant wben he has first introduced evidence of his peaceable 

character. Peopls v. Hughes, 123 cal. App.2d 767 (1954). 

(Under existing law, specific acts are also admissible to 

show violent nature of victim of homicide or assault or to 

show unchastity of prosecutrix in sex case, but any character 

evidence relating to these persons is inadmissible under {}2 above.) 

Character evidence was made inadmissible as evidence of conduct 

c generally because the evidence is of little probative value and of great 

potential prejudice. An exception is justified for evidence of the good 
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cbarecter of the defendant in a criminal case while no similar exception 

is made for a person charged with criminal conduct in a civil case 

because the burden of proof on the prosecution in a criminal case is 

heavier. Character evidence should be admissible to show the good 

character of the defendant because the defendant merely needs to raise 

a reasonable doubt as to his guilt. But the criminal defendant should 

not be able to introduce character evidence relating to the prosecutrix 

(in sex cases) or the victim (in support of self' defense in assault 

and hQmicide prosecutions) because the evidence is of such little 

probative value and creates such a great danger of confusion of issues, 

collateral questions, etc. And the civil party should not be able to 

introduce evidence of either his own good cbarecter or any other person's 

bad character because of the potential prejudice to the adverse party, 

the confusion of 1saues, etc. 

Rule 48. 

Rule 48 was approved. The only effect of the rule in the light 

of revised Rule 47 is to prevent the defendant in a criminal case from 

introducing evidence of his own careful nature to rebut a charge of 

criminal negligence. 

Rules 49, 50 and 51. 

These rules were previously approved. 

Rule 52. 

The words "in compromise or from humanitarian motives" were restored 

to the rule. 

The staff was directed to revise the rule to make admissions 

inadmissible if made during compromise negotiations. If the settlement 
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September 22, 23 and 24, 1963 

and compromise of claims and lawsuits is to be encouraged, all of the 

statements DBde during the negotiations--not merely the offers--should 

be inadmissible. This revision w1ll change the California law as 

declared in People v. Forster, 58 Cal.2d 257 (1962), which held that 

an unconditional admission of a fact in dispute in the lawsuit, made 

as part of an offer to settle the case, was admissible. 

Subdivision (2) was approved after deleting the words "to prove 

the crime" at the end of the subdivision and substit\lting therefor "in 

any action or proceeding." 

Rules 53 and 54. 

These rules were previously approved. 

Rule 55. 

The first sentence of Rule 55 was eliminated because the change 

made in Rule 47 prevents it from serving any function. The staff was 

directed to add the second sentence to Rule.47 itself. 

Amendments and repeals of existing stat\ltes. 

C.C.P. § 657. Subdivision 2 was revised to delete the entire 

second clause, which provides that misconduct of the jury in returning 

a chance verdict may be proved by Juror's affidavit. The deleted 

language is unnecessary because under the revised rules a juror is 

competent to give evidence concerning any misconduct and C.C.P. § 658 

provides that misconduct of the jury my be proved by affidavit. 

C.C.F. §§ 1883. 2053. 2078. The repeal of these sections was 

approved. 

Pen. C. § 1120. This section was amended to make clear that the 

examination of the juror is for the purpose of determining his quali-

fication to continue to serve and not for the purpose of receiving 

evidence in the cause. 
~l5-
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September 22, 23 and 24, 1963 

STUDY NO. 34(L) - UNIFORM RULES OF EVIDENCE 

(Article VIII. Hearsay Evidence) 

The Commission approved a revision to its recommendation in 

re"ard to hearsay evidence. Under the revision, if a person who made a 

prior identification can no longer remember the person identified but 

is available and testifies that the prior identification ,ras accurate, 

a ,;1tness who saw the prior identification may testify as to who was 

identified on the prior occasion. This revision will codify in part the 

decision in People v. Gould, 54 Cal. 2d 621 (1960). The Gould case required 

corroborating evidence; but the requirement of corroboration will not be 

stated in the revised rules of evidence because the rules state only the 

conaitions for the admission of evidence--they do not concern the question 

of ,rhat is sufficient evidence to support a verdic"c. 

-16-



c· 

c 

, 

State of California 

To: 

From: 

California Law Revision Commission 
School of Law 
Stanford University, California 

Attention: Mr. John H. DeMtoully 
Executive Secretary 

State Board of Control 

August 29, 1963 

Subject: Tort Liability 

The State_Board~of Control has requesteQ that the following 
information concerning tort liability be obtained from your Commission: 

1) A brief, simple historical statement of sovereign 
1mrmmity in California. 

2) Effect of the Supreme Court decision in the Muskopf 
case. 

3) Effect of the J..egislation following said case. 

4) Status of claims arising during that period. 

5) A general synopsis of the current legislation and . 
its intended effect. 

6) Status of claims that will arise after the enacted 
legislation takes effect. 

The board will appreciate receiving the above information 
at your earliest convenience. 

B.V. Dittus 
Secretary 



c 

c 

c 

• • 

THE 1963 GOVERNMENTAL TOO LIABILITY STJl.Tl1l'E 

BACKGROUND 

Pre-l-hlskop! Law 

Before January 'Z(, 1961, the date of the Muskopf decision, the tort 

liability of governmental entities could be summarized generally (although 

in oversimpJ.ified terms) as follows: 

The State, counties, Cities, and other public entities in California were 

deemed immune from liability for torts committed by the public entity or 

by public employees in the performance of governmental functions, except 

to the extent that the immunity had been waived or judicialJ.y found to be 

inapplicable. In effect, this meant that tort actions coul.d be success-

fully prosecuted against public entities onJ.y if (a) the injury complained 

of arose out of the perfOl'lllBllce of a "proprietary" activity as distinguish-

ed from a. "governmental" one; or (b) the injury was t'1e resul.t of a nldaance 

created by the public entity; or (c) a statute coul.d be found which waived 

immunity and imposed 1iability on the public entity; or (d) the claim re­

lated to "taking or damaging" of property under circumstances permitting 

the action to be formulated as one for "inverse condemnation." The range 

of tort claims 'Which conceivably could be brought w1thin one or another of 

these four exceptional situations was broad, but not coextensive with the 

lau governing tort liability of private persons. 

See EKhibit I (pink pages) for the most significant areas of liabil­

ity of various types of pUblic entities prior to the Muskopf ca.se. 

The Muskopf and Lipman Cases 

en January zr. 1961, the California Supreme Court decided two cases 

that had a significant etfect on governmental tort liability in California. 

- 1 -



In tbe Muskopf case, tbe, Court declared that "the doctrine of governmental 

C immWlity for torts for wbicb its agents are liable has no place in our law." 

c 

c 

At the same time, tbe Court in the Lipman case recognized and applied the 

doctrine of "discretionary illlmuni ty, If but dec~ that tbis doctrine might 

not protect publrcentiili~s in all situations where tbe employee is immune. 

The Court did not indicate clearly tbe cases wbere· entity liability would 

exist for discretionary acts of employees. 

In response to these deciSions, the Legislature enacted Chapter 1404 

of the Statutes of' 1961. This legislation suspendee. the effect of tbe 

Muskgpf and Lipman decisions Wltil tbe ninety-first day after the final 

adjournment of the 1963 Regular Session of tbe Legislature. 

The 1963.1egislation replaces the Muskopf and Lipman decisions, and 

applies to all claims, including, to· the extent constitutionally permiss­

ible, claims that accrued prior to its effective date. 

- 2 -

~ .-

./ 



SUMMARY ANAI:iSIS OF 1963 G<JVmOO;lENTAL LIABILITY LEGISLATION 

c: (All references are to the Government Code unless otherwise indicated.) 

Liability of Public Entity MUst be Based on Statute 

c 

c 

In order to impose tort liability on a public entity, a statute must 

be found which imposes such liability. § 815 (a) For example, COlllllOIl 

lalT liability based on "nuisance" as such is abolished. Unless otherwise 

provided by statute, statutory immunities prevail over statutory liabil-

ities. § 815 (b). 

Grounds on Which Public Entity Mgr Be Held Liable 

Subject to qualifications and immunities, a public entity is liable 

for an injury caused by: 

{ll Negligent or wrongful act or omission of employee within scope 
of ~oyment. (See immunities listed on pages 5-9.)' § 815.2. 

(2) Dangerous condition of public property. (See detailed analysis, 
pages 10-14.)§§ 830-835.4. 

(3) Negligent operation of motor vehicles. Yeh. Code § 11000 et seq. 
(Not clear whether ownership liability exists under Yeh. Code 
§ 11151.) 

(4) Mandatory duty imposed by enactment. (IIIot liable if exercised 
reasonable diligence to discharge duty) § 815.6. 

(5) Failure to conform medical facilities to prescribed standards. 
§ 855. 

(6) Act or omission of independent contractor.. (Entity 1mmune- if it 
would not have been liable if act were done by an employee.) § 815.4. 

(1) Joint and several liabilUy arising out of' an agreement w!t;h an­
other public entity. § 895.2. 

(8) Certain other acts or OIlliSGions (lall uncloa..· as' to 1-Thether lia­
bility exists). These are (a) interference uith prisoner',s legal. 
rights (§ 845.4), (b) failure to provide nedical care to prison­
ers (~ 845.6), and (c) interference with legal rights of medical 
inmates (§ 855.2). 
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Grounc::.s on Hhich Public Employee May Be Liable 

EKcept as otherwise provided by statute, a public employee is liable 

to the same extent as a private person. § 820, 111 addition, the sta.tute 

inclicates that an employee is liable for: 

(1) False imprisonment. § 820.4 tby inference). 

(2) Fraudulent, corrupt or malicious misrepresentations. § 822.2. 

(3) Interference with legal riGhts of prisoners. § 845.4. 

(4) Negligent failure to obtain medical care for prisoners. § 845.6. 

(5) lii1ful misconduct in transporting injured person from scene of 
fire to obtain medical aid. §850.8. 

(6) Interference with legal riGhts of medical inmates. § 855.2. 

(7) Medical malpractice. §§ 844.6, 854.8, and 855.8 (by inference). 

- ~. -
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Immunities 

As a general rule the public entity is immune l1here the employee is immune except as otherwise provided by statute. 

§ 8l5.2. The 1"ollo"ing is a list 01" immunities contained in Chapter 1681, Statutes 01" 1963 (Senate Bill No. 42). 

Immunity EntHy Employee EKceptions 

Adoption or failure to adopt enactment yes yes 
818.~:· 821 

Issue or failure to issue license or yeo yes 
permit 818.4 821.2 

Inspection of property yes yes 
818.6 821.4 

Misrepresentation yes yes Employee liable if misrepresentation is based on 
8l8.8 822.2 actual fraud, corruption or actual malice 

Discretion yes yes Liability exists if imposed by statute 
815.2 (b) 820.2 

Execution of law yes yes Employee and entity liable for false arrest or 
815.2(b) 820.4 false imprisonment 

Tort of another person yea yes If not the entity's employee (815.2(a» or 
8l5.2(b) 820.8 independent contractor (815.4) 

* References are to Government Code, unless otherwise noted. 
- 5 -
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.. EntHy Employee Elcceptions -
Malicious prosecution yes yes 

815.2(b) 821.6 

Entry on property yes yes Employee and entity liable for negligent or 
815.2(b) 821.8 lrrongful act or omission while on property 

Stolen money yes yes Employee and entity liable if money lost ~ 
815.2(b) 822 negligent or wrongful act or omission of employee 

Flan of construction yes yes Entity and employee liable if plan or construction 
830.6 830.6 is unreasonable 

Failure to provide traffic signs yeG yes Entity and employee liable if necessary to warn of 
830.8 830.8 dang~)OUS condition (other than signs described in 

830.4 

Effect of weather yes yes Entity and employee liable if effect not apparent 
831 831 to reasonable person 

Natural condition of unimproved property yes yes 
831.2 831.2 

unpaved roads and trails yes yes 
831.4 831.4 

Tidelands and scbool lands yes yes 
831.6 831.6 

Reservoirs yes yes Untity and employee liable for dangerous condition 
8 U3 3 8 J..8 3 constituting a trap or attractive nuisance. 
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Immunity EntUy EmploYee Exceptions ------

Punitive or exemplary damage yes no 
818 

Unconstitutional enactment yes yes Entity and employee liable to extent that empla,yee 
8l5.2(b) 820.6 would have been liable if enactment valid 

Injury caused by prisoner eJ:6 no Dntity liable for vehicle operation and dangerous 
conditions of property 

Injury to a prisoner yes no Dntity liable for vehicle operation and 
844.6 LJedical malpractice 

Injury caused by person cOllllllitted or yes no Entity liable for vehicle operation and dangerous 
admitted to mental institution 854.8 conditions of property 

Injury to person cOlllllli tted or admitted to yes no Entity liable for vehicle operation and medical 
mental institution 854.8 malpractice. 

Failure to provide police protection yes yes 
service 845 845 

FaUure to provide prison or similar deten- yes yes Does not give ilmnUnity for danGerous 
tion tacility or sufficient facility or per 845.2 845.2 conditions ot property (but see 844.6) 
sonnel or equipment 

Interference with. legal. rights of prisoners yes yes Empla,yee and entity liable if intentional and 
845.1~ 845.4 unjustified (but see 844.6) 

Failure to provide medical care to yes yes Employee and entity liable if Imow in need of 
prisoner 845.6 84"-.6 ." immediate medical care ( but see 844.6 ) 

- 7 -
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Immunity Entity EmploYee Eltceptions 

Release or escape of prisoner yes yes 
845.8 845.8 

FaUure to arrest yes yes 
846 846 

Fighting fires, fire facUities and yes yes Does not give immunity for neeligent 
equipment, failure to provide fire pro- 850- 850- operation of motor vehicles 
tection 850.4 850.4 

Transporting injured person from scene of yes yes Employee liable for wUful. misconduct 
fire to obtain medical. aid 850.8 850.8 

Interference with legal. rights of mental yes yes Employee and entity liable if intentional and 
patients 855.2 855·2 unjustified (but see 854.8) 

Discretionary decisions in connection yes yes 
with promotion of public health 855.4 855.4 

Physical or mental examinations yes yes Immunity does not cover examination or diagnosis 
855.6 855.6 for purpose of treatment 

Diagnosis of mental illness or addiction or yes yes Employee and entity liable if undertake to 
failure to prescribe therefor 855.8 855.8 prescribe 

Confining and releasing persons afflicted yes yes 
with mental illness or addiction 856 856 

- 8 -
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lInmunity Entity ~loyee Exceptions 

Escape of inmate of mental institution yes yes 
856.2 856.2 

Failure to admit to public medical yes yes Immunity does not apply if mandatory duty 
facility 856.4 856.4 to admit 

Instituting proceedings in connection with, yes yes 
and interpretation of, tax laws 860- 860-

860.4 860.4 
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Analysis of Liability for Dangerous Conditions of Publi,c Pr<>l>E!rty'* 

I. Entity liability - facts to be established by p~intiff: 

1. Dangerous condition at time of injury (835) 

a. of public property or adjacent property (830(a); 830(c» 
b. which created a substantial risk of injury (830(a); and 830.2) 

• 

c. when property is used with due care (830(a» 
d. in a reasonable foreseeable manner (830(a» 

2. Injury proximately was caused by the dangerous condition (835) 

3. The dangerous condition created a reasonably foreseeable risk of the kind of injury which was incurred (835) 

4. A negligent or wrongful act or omission of an employee of the public entity within the scope of his 
emplqyment created the dangerous condition (835(a» 
OR 
The public entity had: 

a. actual notice of the dangerous condition: (835.2(a); 835(b» 
(1) actual knowledge of condition and 
(2) kne1l or should have known of its ci.a.ngerous character, 

OR 
constructive notice of the dangerous condition: (835.2(b); 835(b» 
(1) condition existed for a period of time 
(2) con(1ition 1(8S of obvious nature 
(3) Bhottld have been discovered in exercise of due care 

b. a sufficient time after notice and prior to injury (835(b» 

c. to take measures to protect against the dangerous condition by either: (830(b» 
(1) repairing, or 
(2) remedying, or 
(3) correcting, or 
(4) providing safeguards or 
(5) warning of the dangerous condition 
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II. Public employee liability - facts to be established ~ plaintiff: 

1. Dangerous condition at time of injury (81fO.2) 

a. of public property or adjacent property (830(a); 840.2) 
b. which created a substantial risk of injury (830(a); 830.2) 
c. when property is used with due care (830(a» 
d. in a reasonably foreseeable manner (030(a» 

2. Injury 'fas proximately caused by the dangerous condition (840.2) 

3. Dangeroua condition created a reasonably foreseeable risk of the kind of injury which ,ras incurred, 
and: (840.2) 

4. a. dangerous condition was directly attributable wholly or in substantial part to a negliGent or wrongful 
act of the employee (840.2(a» 

b. employee had the authority and funds and other means immediately available to take alternative action 
which uould not have created the dangerous condition (840.2(a» 

OR 
a. employee had the authority and it was his responsibility to take adequate measures to protect against the 

dangerous condition at the expense of the public entity (840.2(b» 
b. the funds and other means for doing so were immediately available to him (840. 2(b» 

employee had: c. 
(1) actual notice of the dangerous condition (840.4(a); 840.2(b»: 

(a) actual :personal knowledge of condition 
(b) knc\f or should have known of its dangerous character 
OR 
constructive notice Of the dangerous condition (840.~-(b); 840.2(b»: 

(1). the employee had authori"cy and it was his responsibility to inspect the property or to see 

(2). 

(3) . 

that inspections were made to determine whether dangerous conditions existed 
funds and other means for making such inspections or for seeing that such inspections were 
made were immediately available to him 
that the dangerous condition existed :i'm' such a period of time and was of such an obvious 
nature that the public employee, in the e~ercise of his authority and responsibility with 
due care, should have discovered the condition and its dangerous character 

a s\\fficient time after notice and :prior to injury (840.2(b» 
to take measures to protect against the dangerous condition ~ either: (830(b» 
(a) repairing, or 
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(b) rellleC'ly:lns. or 
(c) correct1Dg. or 

n 

(d) prov1d1Dg safeguards or 
(e) warnine; of the dangerous condition 
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Analysis of Immunities and Defenses to Liability for Dang.rous Conditions of Public Property 

Def enses Entity EKceptions 

Any defenses available to a private person, yes yes 
e.g., assumption of risk and contributory 8l5(b}* 820(b) 
negligence /340 

Injuries due to easements or encroach- yes yes 
ments located on public property 830(c) 830(c) 

Trivial risk yes yes 
830·2 830.2 

Failure to provide regulatory signs, yes yes 
signals or roadway markings 830·4 830·4 

Reasonable plan or design of public yes yes 
property 830.6 830.6 

Failure to provide werning signs, signals yes yes Unless neceBBery to vern of a dangerous 
or devices 830.8 830.8 condition not apparent to and not anticipated 

by a person UB~ due cere 

Effects of weather yes yes Unless effect of weather not apparent to 
831 831 and not anticipated by a person using due care 

Condition of reservoir yes yes Substantial risk of serious harm or death by trap 
831.8 831.8 or attractive nuisance 

* References are to Government Code 
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Defenses Employee Exceptions 

Act creating condition was reasonable yes yes 
835.4(a) 84o.6(a) 

Action to protect against was yes yes 
reasonable 835.4(b) 84o.6(b) 

Natural condition of unimproved yes yes 
property 831.2 831.2 

Unpaved roads and trails yes 
831.4 

yes 
831.4 

Tidelands and school lands yes yes 
831.6 831.6 

,,", "'.' • 14 .".' 
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PRESENTATICJl AND CONSIDERATICJl CH CIAIm 

The new legislation provides a detailed procedure for presentation 

and consideration of claims. 

The followill8 is a s\lllllll8l")' of the significant time limitations 

provided in the new claims legislation. References are to Galfernment 

Code Sections. 

Claims tor death or tor inJury to Must be tiled vithin 100 da¥s (911.2) 
persons or perscmal propert;y. 
includ1rJg claims arisill8 under 
Vehicle Code Section 17001 

All other claims Must be tUed uithin one ;ye&r (911.2) 

Cla:lJl1 by person under diaabUit;y 
{m1norQJ" pb¥sicall;y or mentall;y 
incapacitated) 

Bo claim tiled because of mistake. 
surprise. inadvertence or excus­
a.ble neglect 

Prior rejection before suit ma,y be 
brought on claim 

Filin6 period ma,y be extended to ODe 
ye&r from date of" accrual of C8uae 
ot action even tboVsh entity ~ be 
prejudiced. Court permission tome 
late cJ.a1m where jUllt:l.tie4 v1ll be 
granted where public entity denies 
appUcatiOl1 to present a late claim 
or taUs to act on suchapplicatiOl1 
within 35 da¥s of presentation. 
(911.4--912.4) 

Filill8 period ma,y be extended to one 
;year from date of" accrual. of cause of 
action unless the pubJ.ic entity WOIlld 
be prejudiced. Court permission to 
tUe late cla:lJl1 where Justified v1ll 
be granted where public entit;y denies 
application to present a late c~ or 
fails to act on such ap,pUcat1on wlthiI! 
35 da¥s ot presentation. (911.4--912.4) 

Required--45-da¥ time limit on otticial 
consideration (except where extended 
by agreement) (912.4) 

Waiver of insufficienc;y ot content Provided--must object within 20 da¥s 
of cla.:lJI1 by failure to object trom presentation of claim (910.8) 
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Allienilment of claim 

Time to sue atter rejection 

Permitted--May be 8IIIeI1ded at etD1 time 
before expiration of 1OO-day or one­
year period, as case rrar be, or before 
final action by entity OIl claim, which­
ever is later. (910.6) 

ltitbin six months tram :;."ejection (0":' time 
cl.alm deemed to be rejected) ()L.~ ,6) 
(See also 945.8) 

otber si3nificant provisions of the new claims legialatiOl1 include: 

Content and form of claim (910, 910.2) 

Optional claims forms provided by }?ti"!:ll1C entity (910.4) 

Disposition claims by public entity (912.6--91.3.2) 

Manner of presentation and of giving notices (915--915.2) 

UndertakiD8 for costs by plaintiff (S/46--suit against public 
entitYt 95l--suit against public employee defended by public 
entity, 

Suit against employee generall,y barred unless claim presented to 
public entity (950--950.8) 

Tort actions ElPinst State to be brousht in county where injury 
occurred (challiiD8 prior rule) (955.2) 

Procedure far ~t of tort juap.ents against local public 
entities: Generally (970--910.4), ~nt in not more tban 
10 instalJ_nts (910.6), funding judgments with bonds (915--918.8). 

Delegation of cl.aims functions to employees: State (912.8, 935-6. 9'e~ 
local public entities (935.2, 935.4, 949) 
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INSURANCE AND DEFEISE OF EMPLOYECS 

PubJ.1e entities are granted broad authority to insure themselves and 

their employees. Government Code Sections llOO7.4 (State), l.oc!'l :::)141)'.1<:: 

enti·Ues 989--991.2. Education Code Section 1017 (scboo:a. dis-trlcLf I. 

Generally speaking, public entities are required to defend cle.i~n 

and civil actions broughtap.1nst public emplcyees acting in good faith 

in the scope of their ~t. Govermnent Code Sections 995--996.6. 

Public entities authorilled--but not requ1red--to defend public empl.01ees 

against cr1minaJ proceed1D8S and administrative proceedings. The defense 

~ be provided by counael for the public entity, by other counsel CIIIployed 

for this purpose, or by purchasing insurance which requiras that the iDsUrer 

provide the defense. 
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APPLICATION OF N»l UX}lSLATIaf TO PREVIOUSLY EXISTING CAUSES OF ACTIct9 

Both the provisions relating to liability and immunity ana the provisions 

relating to presentation and consideration of claims al'ply t() ,'l'.'F."~ cof action 

thet arose before the effective date of the ne~ 6te.tute. 

Liability and Immunity Provisions 

The application of the liability and immunity provisions to previously 

existing causes of action might be unconstitutional in some cases. The 

Commission's research consultant has made a careful analysis of the various 

factors and circumstances tbat would be pertinent in detel'lllillill6 when the 

statute could not constitutionally eliminate tort claims exist1ll6 before 

the effective date of the new statute. See A Study RelatiDg to Sovereisn 

Immunity, 5 Cal.. Law Revision Camn'n, Rep., Rec. & Studies 520-538. His 

conclusions can be s~ized as follOW'S: 

The Legislature appears to bave ampl.e constitutional authority 
to alter or e11ll1nate COllllllOll law tort liabilities of public entities, 
and to create new statutory liabilities or modify or eliminate 
existing ones, when such legislation is applied prospectively only. 

The Legislature apparently could impoSe rum tort liabUities, 
or expand the range or application of existtna tort liabWties, of 
public entities with retrospective application to facts occurring 
subsequent to the effective date of the !mskopf decision without 
violation of constitutional limitations. Enlargement of sovern­
mental tort liability with retrospective application to facts 
occurring earlier than the Muskopf decision, however, would possi~ 
be of doubtful validity. 

The Legislature apparently could, without violation of constitu­
tional limitations, abolish or curtail the range or application of 
all or any part of those camnon law tort liabilities of public 
entities arising from factual events occurrina prior to the effective 
date of the Muskopf deCision and for which public entities were then 
iDmune. Abolition or curtailment of either statutory or Call1lOD law 
tort causes of action arising in the pre-Muskopf period for which 
public entities vere then liable would appear to be unconstitutional. 

The Legislature apparently could not constitut:loneJ 1y abolish 
or curtail the range or appllcation of previously recognized statutory 
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or CCllllllOl'l. law causes of action which arose between the date of 
the Muskopf decision and the effective date of the abolishing 
or curtaUin& legislation. 

The Legislature could constitutionally 1IIIpair or abol.ish 
any newly recognized causes of action which accrued between the 
effective date of the 1961 moratorium legislation (i.e., September 
15, 1961) and the effective date of the new leCislation purportiIIg: 
to do so. Newly recOSDized causes of action accruing in the interiL! 
period between the effective date of the Maskopf decision (i.e., 
February 'Z7, 1961) and the effective date .:Jf the moratoriUlll act 
(i.e., September 15, 1961), however, appear to be cCI1BtituticmaJ 11 
protected spinst retrospective 1mpa1rlllent or abolition. 
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Claims Present~tion ProcedtU'e3 

The clai",.s presentation procedures are applicable to all ciluses of 

act jon heretofore or hereafter accruing. Section 1)2 of Chapter 1715 

of the Statutes of 1963 providesr 

SEC. 152. (0) This act applies to all causes of action here­
lefore or hereafter accruing. 

(b) Nothing in this act revives or reinstates any cause of 
action that, on the effcctive dat.e of tIl is act, is barred either by 
failure to comply with any applicable statute, charter or or­
dinance requiring the presentn.tion of a claim or by failure 
to commence all action t]u:'reon within the period prescribed 
by an applicable statute of limitations. 

(0) Subject to subdivision (b), where a cause of action ac· 
crued prior to the effcctive dat~ of this act and 0 claim thereon 
has not been pres~nted prior to the effective date of this act, 
a claim shall be presented in eompli"nee with tbis act, and for 
the purposes of this act such cause of action shall be deemed 
to have accrued on the effeetive date of this act. 

(d) Subject to subdivision (b), where a cause of action 
accru~d prior to the effective date of this ad and a claim 
thereon was presented prior to the effccti I'e date of this act, 
the provisions of this act so far .. " applicable shall apply to 
such claim; and, if such claim has not been acted upon by the 
board prior to the effective date of this act, such claim shan 
be deemed le have been presented on the effective date of 
this act. 

A "pecinl report on thi" ""ction by the Senate Com.uttee on Judiciary 

"tat"" as followsr 

No claim present.,l before 
September 20, 1963 

Claim presented but not 
acted on by public en· 
tity hefore September 
20, 1963 

Period for prCScllting' claim commences to 
rUll on Septembf'T 20, HJ63, and t.ime 
limit.. in Senate Bill.Ko. 4.1 apply. (For 
c~uses of action not recognized by Srn­
ate .Bill No. 42, Section 4,5 (d)(l) of 
Senate Bill No. 42 applies auel rna,v 
shorten time limits in some casea.) 

Claim is ,Ieem.,] to be pre,"ented on iSep­
t{'mher 20, In6.'3. alul tim£' limits in Sell­
ate Bill No. 43 appl,v. 
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Claim pl'{':o:entr.(l HlHl l't'­

jp,drd h.,- pll bli(~ rntit.y 
before September 20, 
lnr.H 
(a) 0811:-1(' of acUun 

rt"cu~lli7.f>fl In){l~r 
pre-Muskopf Jaw 
anrl r{'cog'll i7.<':cl 
llllder Senate Bill 
No. 42 

(b) Call"" of action 
reeogJliy.t'd under 
pre -Muskopf law 
not recognizecllm­
del' Senate Bill 
No. 42 

(c) Canse of action 
not recognized un­
de .. pre-i"[1tsk0l'f 
law, but recog­
nized under Sen­
ate Bill No. 42 

(d) Cause of action 
not recognized un­
der pre-M'Mkop/ 
law and not recog­
nized under Sen­
ate BiliNo. 42 but 
recognized under 
Muskopf and Lip­
man cases 

Ht..iJt.ntf' (If limi1".aHolH'; t.hllt. npp1ird when 
(·.laim wn~ rrjc(·tcrl RppJiC"R. 

Htat.ntc of limit.ations that applic(1 ,,,.-hen 
(~lRim was rejectf'd aPJlIir:~H, except that 
Section 4!i (,1) (2) of Senate Bill No. 42 
applies and 1l1f1Y f'!.horten time limitH in 
~ome r.a~es. 

Hix-mollth st.atute of limitatinns provided 
by Senate Bill No. 43 app!;e" time com­
ll\eJl(~illg to run from September 20, 
1963. 

Six-montb statnte of limitations provided 
by Senate Bill No. 43 applies, time com­
mencing to nm from September 20, 
1963. 
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EXHIBIT I 

LIABILITY UNDER PRE-MUSKOPF lAW 
(Principal areas of 11abi1ity indicated) 

State of California 

Under pre-Muskopf la\T, the State was cons1dered iDmUne fran tort l1abi11ty. 

However, 1iability existed in a number of areas, the most signiticant of 

which were the fo11owing: 

(1) Dangerous conditions of property used tor a "proprietary" purpose. 

(2) Neg11gence in carrying on '':proprietary'' activities (such as, for 
exampJ.e, power systems, barbors and docks, raUroads, publiC entertain­
ments and spectacles, and demonstrations designed to attract enlistments 
in the Nationa1 Guard). 

(3) Negligent and intentional torts of empl.oyees engaged in "proprietary" 
activities. 

(4) Negligent operation ot motor vehicles. 

(5) Nuisance (including personal injury as well as property damage). 

(6) Inverse condemnation. 

(1) MaJ.practice by State medica1 personnel (Government Code Section 
2002·5· ) 

(8) Innocent person erroneously convicted and impriSoned. (Pena1 
Code Sections 4900-4906.) 

In addition, the University of Ca1ifornia did not claim sovereign 

1DDD1m1 ty as a defense in tort actions. 

On the other hand, state empJ.oyees were tully liable tor neglisent 

and intentiona1 torts to the same extent as private persons, except tor 

acts or omissions involving the exercise of discretionary authority. 

School Districts 

Under pre-Muskopf 1811, school districts were liable tor: 

(1) Their own negligence (by statute). 

(2) Negligent torts of employees but not intentiona1 torts (by statute). 
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(3) Dangerous conditions of' property (by statute). 

(4) Negligent opera"aon of motor vehicles (by statute). 

(5) Nuisance and inverse condemnation. 

School district employees were liable for both neglisent and intentional. 

torts, except for discretionary immunity. 

Cities and Counties 

Under pre-Muskopf lau, cities and counties were liable for: 

(1) Dangerous conditions of property (by statute). 

(2) Negligence in carrying on "proprietary" activities. 

(3) Negligent and intentional torts of employees engaged in "proprietary" 
activities. 

(4) Negligent operation of motor vehicles (by statute). 

(5) Nuisance. 

(6) Inverse condemnation. 

(7) Negligence of \Teed abatement creus (by statute). 

(8) Absolute liability for property damage from mob or riot (by statute). 

Employees were liable for negligent and intentional torts to the same 

extent as a private person, except for discretionary immunity. 

Other Districts 

1. Many districts, such as public transit districts and housing author-

ities, engage in "proprietary" activities and were liable to the same extent 

as a private person. 

2. By specific statutory provision, a number ot other types of districts 

were liable tor the negl1aence ot their employees: 

(1) Approxilllately 144 reclamation districts. 

(2) Approxilllately tour Flood Control and Flood Water Conservation 
Districts. 
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3. By specific statutory provision, a number of other public entities 

\, were required to pay tort judgments that "ere recovered against their per-

sonnel. whether engaged in "governmental" or "proprietary" activities: 

(1) ApprOXimately 85 community services districts (which engage in 
a broad variety of injury-causing activities). 

(2) ApprOXimately 117 irrigation districts. 

(3) Approximately 168 county water districts. 

(4) Approximately 92 California water districts. 

(5) 1 water replenishment district. 

(6) Approximately 45 municipal water districts. 

(7) Approxillla;~ely 18 various other types of districts. 

4. For all other diatricts. the liability of the district depended 

upon the extent to which the district's ac·~ivities were conside:red to 

be "proprietary" or "governmental." Many districts, although engaged in 

"governmental" activities, were bearing a substantial portion of the cost 

of tort liability in the form of inaurance premiums on insurance carried 

for their employees. Similarly. numerous districts engaged in "proprietary" 

activities bore the cost of tort liability, since they were never protected 

by the COlllllOn lau doctrine of sovereign immunity. 
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