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Place of Meeting

State Par Bullding
60). McAllister Street
Sen Francisco

FINAL AGENDA

for meeting of
CALIFORNIA IAW REVISION CONMISSICN
San Francisco October 18, 19, 20, 1962
Thursday evening, October 18 (7:00 p.m.)
1. Mimtes of September 1962 Meeting (sent 10/1/62)
2, Study No. 52(1L) - _Sav'e_re_iga Imemanity |
Revieed Outline of Division 3.6
* Memorandum No. Th(1962)(sent 10/11/62)
C o S e e i B e
tentative recommendatlons--primarily in commection with Memorandum
Fo. 69(1962) relating to claims.
Approval of Recomendations. for Printing

~Memorandum Ro. 58(1962)( Insurence }{sant 10/11/62)

 Memorandum No. 60(1962)(Defense of Officers and Employees){sent 10/11/62)

» Memorandum No. 61(1962)(Workmen's Compensation)(sent 10/11/62)

. First Supplement to Memorandum Ko. 61(1962)(sent 10/11/62)

* Memorandum ¥o. 62(1962)(Vehicle Code amendments)(sent 10/11/62)

*First Supplement to Memorandum No. 62(1962)(enclosed)
3. 1963 Anmual Report

+ Memorandum Fo. 70{1962)(sent 10/11/62)
Priday, October 19 (9:00 a.m.)
L. Study No. 52(L) - Sovereign Immunlty

i
~ Comprebensive Iisbility Statute

« Bring to meeting: Tentative Recommendation relating to Tort Liability
of Public BEntities and Public Employees, &8 revised.
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+ Memorandum No. 63(1962)(Dangercus Conditions of Public Property)

{enclosed)

» Memorandum No. 46{1962){Dangerous Conditions of Public Property)

(eent 8/9/62)

. Memorandum No. 64{1962)(General Provisions relsting to Liabillty)
{enclosed)

Memoreandum No. 65(1962)(Tort Iiability Under Agreements Between Public
Entities)(enclosed)

Mesorendum No. 66(1962)(Fire Protection)(enclosed)
Memorandum No. 67(1962)(Police and Correctional Activities)(enclosed)

Commissioner Keatinge's letter comcerning Mob and Riot Damage (sent
October 11, 1962)

October 20 (9:00 a.m.) {Meeting will be held in hearing room of
g Bar ing

Btudy No. 52(1) - Sovereign Tmmmity
Claims, Actions and Judgments Against Publlic Entities and Public Employees

Bring to meeting: Tentative Recommendation relating to Cleims, Actions
and Judgments Against Public Entities and Public Employees (enclosed)

Pocket Part to Volume 1 of Govermment Code {take out of your set of
West's Codes)

Memorandum No. 69(1962){Claims, Actions and Judgments)(enclosed)
Memorandum Fo. 51(1962)(Payment of Tort Judgments){sent 9/11/62)
Memorandws No. T3{1962)(Funding Tort Judgments with Bonds){enclosed)

Proposed revisions in budget for 1962.63 Fiscal Year and in budget for
1963-6l Fiscal Year

,  Memorandum No. T1{1962){enclosed)
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MINUTES OF MEETING
of
OCTOEER 18, 19, and 20, 1962

San Francisco

A regular meeting of the Law Revision Commission was held in San
Francisco QOctober 18, 19 end 20, 1962.

Present: Hermen F. Selvin, Chairman
Jobn R. McDonough, Vice Chsirman (18th and 20th )
Hon. James A. Cobey {18th and 19th )
Hon. Clerk L. Bradley (20th )
Joseph A. Ball
James R. Edwards
Richard H. Keatinge (18th and 19th )
Sho Sato
Thomas E. Stanton, Jr.
Angus C. Morriscn

Messrs. Jobn H. DeMoully, Joseph B. Harvey and Jon D. Smock of the
C Commission's staff, Professor Arvo Van Alstyne, the Commission’'s research
consultant on the subject of Sovereign Immunity, end Mr. Benton A.
Sifford, special research consultant to the Senate Fact Finding
Committee on Judiciary, were alsc present.
The following persons were alsc present:
Jeck Brady, Department of Finance (19th)
Robert F. Carlson, Department of Public Works
Robert Iynch, Los Angeles County Counsel (18 and 19th)
Mark C. Nosler, Department of Finance
Willard Shank, Attorney General
Felix Stumpf, Continuing Educstion of the Bar {19th)

Bernard J. Ward, Deputy City Attorney, San Franciasco, repre-

senting League of Californie Cit ies, Commltiee on Sovereigr
Tmrunity.

Minutes of September Meeting. Cn page 2, the fifth line, the words "in

this field" were deleted and the words "of govermmentsl tort liability" were

substituted. The minutes were spproved as corrected.




Minutes - Regular Meeting
October 18, 19 and 20, 1962

ADMINISTRATIVE MATTERS

Revisions in Budget for 1962-63 and 1963-64 Fiscal Years. The

Canmission considered the proposed revisicns in the budget for the 1962-63
fiscal year and in the budget for the 1963-64 fiscal year as set out in
Memorandum No. 71{1962). The changes proposed in that memorsndum were approved
bty the Commission and the staff was directed to present the proposed revisions
to the budget division for approval.

Future meetings. Future meetings of the Law Revision Commigsion are

scheduled as foilows:
November meeting: November 15 (evening only), November 16 {including
evening if nceccssary) and November 17.
Meeting will bte held in Stete Bar Building, Los Angele«

Decenber meeting: December 15 and 16 - San Francisco (State Bar Building)
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October 18, 19 and 20, 1962

1963 ANNUAL REPCRT

The Commission considered Memorandum No. T0(1962).

The Commission considered the question whether the enabling statute should
be mmended so that the Commission could continue its study of a topic previously
authorized unless the legislature directs the Commission to discontinue such
study. The Execubtive Secretary reported that suggestions for changes in
statutes previously recommended are often received by the Cammission. Technically,
the Commission would be required to request authority to make a new study of
such topies for they are not listed in the previous anmual report once a study
is completed. The Commission adopted a motion that a bill be prepared by the
staff cobaining the staff recommendetions on this subject so that the
Commission mgy consider whether it should suggest to Senstor Cobey that he
in-roduce legislation on this subject. It was suggested that the legislation
t0 be drafted might provide in substance that the Commission may not study a
topic not previously authorized for stidy without prior approval of the Legis-
laturs by concurrent resclution. This would eliminete the need to submit a
ccncurrent resolution each session even though no new authority is requested.

Of course, the legislation should also provide that the Legislature by concurrent
resoluticn can withdraw authority previously given.

Tt was suggested that the third paragraph on page 13 (draft of annual
report attached to Memorandum No. 70 (1962)) be revised to state in substance:
"The Commission will not, however, meke a recommendstion to the 1963 Legislatur-~

relating to evidence in eminent domain proceedings or to moving expenses."




Minutes - Regular Meeting
October 18, 19 and 20, 1962

It was suggested that page 7 be revised to describe more fully the
work engaged in by the Commission during 1962. A more complete statement
of the scope 0f the sovereign immunity study shoudd be included. Likewlse,
on page 8, where it is indicated that one recommendation will deal with
sovereign immunity, it was suggested that the varlous recommendations
incjuded in this subject be listed.

The Commissicn consldered the division of the anmual report which
constitutes & report on statutes repealed by implication or held
unconstitutional, It was suggested that the discussion of the Blumenthal
case include some indication of the pertinent provisicns of the code
section there involved.

After considerable discussion, a decision on whether the report should
state the grounds on which a statute is held unconstitutional was left to
the discretion of the staff. [Note: In view of the amount of Commission
time consumed every year in reaching an agreement on the grounds for the
decisions holding statutes unconstitutional, the staff does not plan to
include in the annual report any statement of the grounds on which statutes

were held unconstitutional.]

e
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STUDY NO. 52(L)} - SOVEREIGN IMMUNITY

The Commission considered Memorands Nos. 46 and 63(1962)(dangerous -
conditions of property), 58{1962)(insurance), 59;1962)(defense of public
employees), 61(1962)(workmen's compensation), §étl962)(vehicle Code
amendments ), and 64{1962 ){general provisions relating to liability).
Insurance |

The Commisslon considered Memorandum No. 58(1962), relating to
insurance, anrd the tentative recommendation relating to insurance.

The title of the recommendation was changed to read "Insurance
Coverage for Public Entities and Public Employees". Throughout the
recommendation, public employees will be referred to instead of public
officers and employees. The bill is in two parts--the first part to
become effective if the general liability recommendaticn is not enacted,
the latter part to become effective if the general liability recommendation
becomes law. The first part will be renumbered so thav the numbers of both
the parts of the bill will be the same, thus simplifying the problem of
referring to corresponding sections in the different parts of the bill.

The staff was directed to revise the cover page for the recommendation--
and to make similar changes on the cover pages of the other recommendationsg--
to indicate that this recommendation is but one of a series of reccumendations
of the Commission relating to sovereign immunity.

The letter of transmittal is dated January 2, 1963, at which time

Commissioner Bradiey, the Assembly member, will still be a member of the

G
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Minutes - Regular Meeting
October 18, 19 apd 20, 1962
Commission as his term as Assemblyman does not expire until Jamary 7, 1963--
the first Monday after the first day of Jamuary. The letter of transmittal
is to appear under the letterhead of the Commission. The letter will be
signed "Respectfully submitted" by the Chairman of the Commission only.
The letters of transmittal for all sovereign immmity recommendstions are
to be in this form.

The staff was directed to remove "personal" from the references to
"personal tort liability" wherever that expression occurs. The first
sentence of the recommendation was revised to read:

A mumber of California statutes either authorize or require

public entities to insure against their own tort liebility and

that of thelr employees.

On page 3, the last sentence of the first paragraph was amended by
the deletion of "thereby possibly implying that self-insurance is not
permissible.”

In paragraph 1, the first sentence was revised to read: "All types of
public entities should be expressly authoriszed to insure themselves agalnst
liability."

The recommendation was then approved, subject to such changes as the
staff might find are required in the light of other changes made by the
Commission.

The words "negligent or wrongful" were deleted from the insurance
stetute wherever they limit the type of acts or cmissions for which insurance
is authorized to be procured. The words "negligently or wrongfully" were

deleted from Section 990.5 on page 8 of the tentative recommendstion; and,

-




Mimutes - Regular Meeting
October 18, 19 and 20, 1962
because the definition in that section was drawn from the general liability
statute, the definition of "injury" in the general liability statute
(Section 810.8) was also modified by striking ocut the words "negligently
or wrongfully” from the definition.
The definitions are to be conformed to the comparable definitions in
the genersl liability statute.
The statute was then approved as amended. The gtatute and recommendation
were both approved for ﬁrinting.

Defense of Officers and Employees

The Commission considered Memorandum No. 60(1962), relating to defense
of public officers and employees.

The title of the recommendation was changed to "Defense of Acticns and
Proceedings Brought Against Public Employees". The cover and letter of
trensmittal were changed to conform to the changes made in the cover and
letter of transmittzl relating to insurance.

The recommendation was approved for printing.

The staff was asked to revise the title of the chapter or the title of
Article 2 on pages 11 and 12 so that they are not identical. The references
in "officers" in the title will be deleted.

The definltions used in this statute are to be changed to pick up any
changes made In the comparable definitions contained in the general liability
recommendation.

The staff was asked to delete Section 992.2, defining "action or

roceeding”, and to provide elsewhere in the statute that, notwithstanding
P ’
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Minuites - Regular Meeting
October 18, 19 and 20, 1962
Section 993.1, a public entity is not required to defend the types of actions
described in subdivisions (a) and (b} of Section 992.2, criminal actions
or administrative proceedings. The exact form of the provision was left
to the staff.

In the second line of Section 993.1, the word "the" was changed to "a"
immediately before "public entity".

In the fourth line of Section 993.1, the words "alleged negligent or
wrongful" were deleted,

In Section 993.3, the words "in its discretion" were deleted so that
there would be no implication from the use of those words in conjunction
with "may" that the word "may" was not intended to confer discretionary
authority ln the other sections where it is used.

In Section 993.4%, subdivision (a) was deleted, for it would preclude
State agencies from defending administrative proceedings conducted against
thelr employees that were conducted in the neme of other State agencies.

Sections 993.3, 993.4. The words "without actual malice" were deleted

as redundant with the requirement of "good faith." The staff was asked to
tabulate the matters that must be found in order to simplify the sectioms.
The reference to "cross-actions” in Section §93.1 was left in the
statute in contemplation of the fact that public employees may be sued in
federal courts for torts arising cut of their employment.
Other changes made necessary by the changes listed above are to be made
in the proposed statute.

As revised, the recommendation and statute were approved for printing.
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Qctober 18, 19 and 20, 1962

Workmen's Compensation

The Commission approved revising Sections 3365 and 3366 as set out
in the First Supplement to Memorandum No. 61(1962).

The Commlssion approved the changes proposed in Memorandum No.
61(1962).

As thue revised, the statute and recommendation were approved for
printing.

Vehicle Code Amendments

The Commlssion considered Memorandum No. 62{1962) and the two
supplements thereto.

The Commission considered the extent to which the proposed statute
should apply to acts or omissions of independent contracters. It was
determined that the policy adopted under the general liability statute
should be made applicable to vehicle liability. (See Second Supplement
to Memorandum No. 62(1962}.)

It was noted that proposed Sectlon 17001 is necessary only because
immunity is granted to employees operating emergency vehicles. Thus,
Section 17001 1s necessary because the general provision making the
entity liable where the employee is liable would not impose liability
where an employes operates an emergency vehlcle in a negligent
marner. This fact should be kept in mind when drafting the provisions
relating %o liability for acts or omissions of an independent contractor.

The Commission considered the proposed new Section 17002 set out

in the First Supplement to Memorandum No. 62{1962). This provision is

~9m




Minutes - Regular Meeting
October 18, 19 and 20, 1962
designed to make clear the extent to which the right of subrogation will
exist where an entity is held liable under Section 1700l. It was
suggested that the proposed provision be revised in view of the
language used in Section 17001 and in view of the language used in the
subrogation provision contained in the gemeral liability statute. The
provlisicn was approved subject to the suggested revision.
The staff recommendation that no legislation be prepared for the
1963 session relating to ownership liabllity for operation of other types
of personal property (vessels, for example} was adopted by the Commission.
It was noted that "negligent or wrongful asct or omission" is necessary
in Section 17001 although as a general principle this phrase should be
deleted from other provislons recommended by the Commission.
The statute and recomrendation as above revised were approved for

privnting.

-10-
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Minutes - Regular Meeting
October 18, 19 and 20, 1962

General Provisions Relating to Liability

The Commission considered Memorandum No. 64 (1962) and proposed
Parts 1 and 2 of Division 3.6.

Section 810.2. The State Bar's suggestion that "employee" be

broadened to include boards and commissions acting as a2 unit was rejected.
The Commiselon believed that the change wae unneeded to cover cases vhere
an individual board member may be held personally liable for a board
ection and that it would be undesirable to impose liability for hoard
actions vhere no member of the board could be held liable without
consldering each specific situation in which liability 1s sought to be
imposed. Thus, in the general liability statute, liability may be
imposed for the omissions of & board in certain instances where it is
likely that no particular member or other public employee could be held
personally liable -- such as the fallure of a public entity to exercise
reagonsble diligence to comply with a mandatory duty. But where this
type of liebility is to be imposed, there sh8uld be a specific statute
creating the liability.

Section 810.2 was then revised to read:

810.2. ‘"Pmployee" includes an officer, agent or employee, but
does not include an iIndependent contractor.

Independent contractors were excluded from the definition of
"employee" 8o that it will be clear that public entities do not have
to provide a defenpe for actions brought against the independent contrac-
ors, that independent contractors are not entitled to be indemnified tr
public entities for judgments against them arieing out of the perform-

ance of thelr public contracts, that the immunity provisions do not
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glve independent contractors immunity, that the insurance provisions

4

Oof the statute will be inapplicable to indﬁpendent contractors, ete.

In order to preserve the existing liability of public entities for
the acts of independent contractors, the following new subdivision was
added to Section 815.2:

(b) A public entity is lisble for injury proximately caused
by a negligent or wrongful act or cmisslon of an independent
eontractor of the public entity to the same extent that it would
be subject to such liasbility if it were a private person. Nothing
in this subdivision sublects a public entity to ligbility for the
act or omisslon of an independent conmtractor if it would not heve
been liable had such act or cmission heen that of an employee of
the entity.

Section 810.6. The Commission's use of the word "enamctment" ig

confined to formal legislative or quasi-legiglative action and does not
include actions that may be loosely termed "regulations”. Therefore,
the State Bar's suggestion that "or other provision having similar
effect” be added to the definition was rejected. The staff wae dir-
ected to review the use of the word "enactment" throughout the statute
in order to be sure that the defined meaning is intended in each
instance that the term is used.

The suggeshion that "ineluding this Division 3.6" be added at the
end of the section was rejected as unneceassary. The staff was asked to
determine whether the word regulation may be defined in any way so that
the meaning of the statute is clear.

Section 810.8. The staff was also directed to determine whether

the definition of injury might be clarifi€d by reference to "tort”.
In this connection, the staff was asked to report on whether the word
"tort" should be used in the definition. A memorendum was previously

prepsred on thie subject. Another method of solving the problem might

-12-
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be to leave "negligent or wrongful" out of the section entirely (as wag
done by the Commission when it c¢onsidered Memorandum No. 58) and to
include another section or sentence in Part 2 of the statute indicating
that nothing in that part affects the liabllity of public entities arising
out of contract. The staff was directed to add & provision stating-. |
specifically that the statute does not affect contract 1iabili£y.
Whether or not language limiting Section 810.8 to torticus injuries is
also to be used will be decided after the staff reports on the reason
"tort" was not used in connection with the survival of actions
recommendation. |

See also, discussion under Section 815.2 infra.

Section 811. This section was kept in the order in which it appears

to retain the alpbabetical order for the definitions. '"City anpd
county” was not added to the definition because, undér the Government
Code, both "city" and "county" include “eity and county".

The staff was asked to redraft the definition of "loecal public
entity", giving consideration to the question whether a detailed definition
of "local public entity" is necessary. The problem involves the
rélationship between Section 811 and Section 811.4: several agencies
are excluded from the definition of "local public entity" that are not
included in the definition of "public entity". The staff was asked to
consider whether a definition of "State' which includes the officers and
agencles excluded from Section 811 would solve the problem.

Section 815, The Commission discussed whether this section shoulid

be amended to indicate that it does not deal with the right to specific

relief. A moticon to restrict the applicability of the statute to money
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damages failed to carry. Seversl Commissioners opposing the motion
were afraid that the Muskopf deeclsion would apply to cases in which
equitable rellef 1s sought, thus creating unforeseeable liabilities in
equity where the Commission's statute has created immunity. Those
favoring the motion argued that the doctrine of sovereign immunity did
not prevent specific relief from being granted sgainst public entities
and public officere and employees prior to the Muskopf decision and that
the Muskopf declsion, therefore, had no effect on the right to specific
relief, A motion was adopted to include language within the statute
indicating that nothing in this statute affecte any right to specific
relief against public entities and employees that existed under the
pre=Muskopf law. A motion to extend the right to specific relief to
such righte as may exist under the Commission's statute failed to carry.

The staff was directed to revise Section 815 (if necessary) to
reflect the decision made in regard to independent contractors.

(See discussion under Section 810.2 supra.)

Section 815.2. The Commission dlscussed whether the theory of the

statute that public entities should be lisble for the acts or omissions
of their employees for which the employees are liable should be retalned.
During the discuesion, it appeared that there is a difference of
opinion as to the meaning of the terms "open end" and "closed end" as
they are used 1n the recommendation pertgining to the liablility of
public entities. Although the Commission's scheme may be called "open
end" in one sense -- that is, because Sectlon 815.2 imposes vicarious
liability, all of the specific instances in which an entity msy be held

lisble are not specifically stated in statutory form -- the Commission's
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scheme is "closed end" in another sense -- there is no indeterminate
area of 1llability for the risk exposure of a public entity may be deter-
mined as accurately for a particulsr public entity as for a privaté--
corporation. The areas in which liability is imposed under théfstatute
are areas vhere there 1s existing limbility and where insuranée-cbmpanies
mey and do now evaluste liebility. Because of the differing
interpretations that may be placed on the words "open end" and "elosed
end" it was suggested that the sgtaff revise the recommendation to omit
such terms from the recommendation.

The Comnission considered whether to delete "negligent or wrongful"
from Sections 810.8 {defining "injury") and Section 815.2. The gquestion
was raised whether this language is broad encugh to include absclute
liability. The further question was reised whether public entities
should be subject to absoclute tort liability. The Commission concluded
that Section 815.2 should be so worded as to make clesr that if an
employee is subject to absolute lizbility for acts or omiseions
within the scope of his employment, the publiec entity should be
vicaricusly liable therefor. Subdivision (b} should also be so worded
to impose absolute liability on a public entity if the entity's indep--
endent contractor is subject to such liability. The staff was asked to
revise the statute in the light of the decisions made. Absoclute
ligbhility is not, however, to be extended Purther in the absence of a
study upon the subject by the Commission's consultant.

In regard to the drafting of Sections 810.8 and 815.2, the staff was
asked to consider the definitions of "injury" appearing in the Code of

Civil Procedure and the construction that has been given "wrongful" by
~15.
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the courts.

Section 815.6, A proposal to modify this section to refer to

"minimim standards of egafety and performance" was rejected as an un-
necessary revision that might lead to litigation.

Section 815.8, This section was deleted. {See comment under

"Dangerous Conditions of Public Property - General scheme of statute,

p» 18 infra.)

Section 816. The reference to "appointing power” was retalned
because the Commission did not want to create the possibility that the
decisions of eivil aervice commissions would be subject to review in
tort actlons.

Section 816.2. This section was deleted in response to the

suggestion of the State Bar Commitiee and the Ios Angeles County
Counsel, The Commission concluded that the section would lead to an
undue amount of wmmeritorlicus litigation. The situations in which the
section might be applicable would also be cove{ed by other sectionsg
imposing liability, such as Section 815.2 imposing vicarious liebllity
generally and Section 816 imposing direct liabliity for failure to
exerclse due care in the selection of employees.

Section 816,4. The words "sctual maslice, actual fraud or corruption”

were substituted for "personel animosity, ill will or corruption”,
Conforming changes are to be made elsevwhere in the statute. The former
language had been used to indicate that something more than malice or
fraud was required. But the difference between the two phrases is subtle
and the varying phraseoclogy would probably do more haxrm in gererating

litigation than it would do good in cutting down on the scope of this
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cause of action.

Section 817.2. The staff was directed to revise this section, and

to meke such other changes as may be necessary to provide that a public
entity is liable for fallure to comply with a mandatory duty to inspect
its own property but is not liable for failure to comply with a duty to
inspect the property of others.

New Section. A section should be added to Article 1 (ILisbility of

Public Entities) and also to Article 2 {Liability of Public Employees)
providing that there is no liability for adopting or failing to adopt
an enactment.

Section 820.4, This secticon waes revised to resd:

820.4, If a public employee, exercising due care, acts in
good faith, without malice, and under the apparent authority of an
enactment that is unconstitutional, invalid or inapplicable, he is
not liable for an injury caused thereby except to the extent that
he would have been liable had the enactment been constitutionsl,
valid and applicable.

Section 821.6., The Commission considered whether to make public

employees liasble for maliclous prosecution, but concluded thet the
statutory scheme contained in the tentative statute should be retainped.
Under this scheme, it 1s discretionary with the entity whether it will
seek indemnity from the employee.

Section 825.6. A proposal was rejected to change the burden of

proof when the entlty is seeking to recover indemnity from an employee
after defendilng the employee under an agreement reserving its rights.
If the agreement reserving the entity’s rights is to be mesningful, the

burden of proof should remain as stated in the section.
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Dangerous Conditions of Public Property

The Commission considered Memorandum No. 63{1962) and proposed
Chapter 2 of Part 2 of Division 3.6.

Ceneral scheme of statute. The Commission discussed the general

plan of the dangerous conditione statute under which that statute
is not the exclusive basls of iigbllity for dangercus conditions

of public property. Under the proposed draft, statutes imposing
liability sre cummlative. The Commiassion then considered whether
nuisance liability under Section 815.8 should be subject to the
conditions stated in the dangerous conditions statute. Section B815.8
was then deleted from the statute so that there might be no
liability for muisance as such and the staff wes asked to draft a
pection, if necessary, stating that there is no liabillty for
nuisance unless the miisance complained of is brought within some
other statute imposing liability. Tt was pointed out that the
definition of "injury" is extremely broad and that this definition,
together with the sections that impose liability for dangerous
conditionse and for othér delicts, is adequate to protect persons
Trom nuisances maintained by public hodies. FProfesscr Van Alstyne
polnted cut that many of the nuisance cases under the formef law
placed liability upon the basis of nuisapce hecause the entity
charged with maintaining a nuisance was not liasble under the Public
Iisbility Act of 1923. Then, too, for continuing or threatened

nuisances, equitable remedies may be available.
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Section 830. Subdivision (a) was amended to read:

(a) "Dangerous condition" means a condition of property

that creates a substantial risk of injury when such property

or adjacent property is used with due care in a manner in which

it is reasonably foreseeable that it will be used.

The reference to "public property" in the definition wag deleted
because the sections thet impose liability make clear that public
entities are liable only for dangerous conditions of public property.
The reference to "adjacent property" was added so that the definition
would parallel the lnspection duty, which is to conduct inspections
caleulated "to inform the public entity whether [its] property was safe
for the use or uses for which the public entity used or intended others
to use the public property and for uses that the public entity actuslly
knew others were making of the public property or adjacent property.”
Under the new definition, the public entlty is not liable for dangerous
conditions of "adjacent property", it is liable only for dangerous
conditions of its own property. But its own property may be considered
dangeroug if it creates a substantial risk of injury to adjacent
property or to persons on adjacent property.

The reference to "foodstuffs, beverages, drugs or medicines" was
deleted from subdivision {c); for in appropriate cases--as, for example,
where there are carload lots of such materials that are in a dangerous
condition~-it is desirable to permit lisbility to be shown under the

dangerous condltions statute. BSince the deletlon of the sectiom that

made this chapter the exclusive basis of entity liebility for dangerous
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conditions of public property, the reference is not necessary to preserve
liability based on warranty or on any other theory that may be available.
The remainder of subdivision (c) was revised to read:
(c) "Property of a public entity" and "public property” mean
real or perscnal property owned or controlled by the public entity
but do not include easements, encroachments and other property,
not owned or controlled by the public entity, that are lccated om
the property of the public entity.
The revision was made to make clear that "public property" is limited to
property owned or controlled by a public entity. The former language did
not limit the meaning of "public property”, for the term was defined with
the word of extension, "includes".
The last paragraph of the note, relating to the "foodstuffs"
exclusion, was deleted.

Section 830.2. The staff was directed to make adjustments in the

statement of the trivisl defect rule to reflect the changes that were
nmade in the definitions section.
The third sentence of the note was revised to read:

It is included in the chapter to emphasize that the courts
should determine that a substantial, as opposed to a posgible,
risk mist be involved before they may permit the jury to find
that & condition is dangerous.

Section 830.4. The Commission concluded that specific immunities

should be stated in the statute. Specific immunities will forestall the
filing, investigation and litigation of claims in many instances. Although
there might not be liabillity under the general language of the statute in

many of these cases, nonethless, many will be litigated in the hope that
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1liability will be imposed. BSpecific imminities will eliminate this
unnecessary expense.

The staff was directed to draft languasge granting specific immunities.
The Commission considered several proposals for specific immnities and
took the following actions:

1. Public entities and employees should be immune for physical plan
or designh of a construction of or improvement to public property where
such plan or design has been approved in advance of the construction or
improvement by the legislative body of the entity or by some other officer
exerclsing discretionary authority to give such approval or where the
plan or design was prepared in conformity with standards previously so
approved. But there is no immnity on this ground for failure torcompiy
with mandatory statutory or regulatory duties or if the judge finds that
no reascnable official would have so planned or designed tﬁe property
(the limitation on discretionary immunity declared by the New York Court

of Appeals in Weiss v. Fote, 7 N.Y.2d 579 (1962)}.

2. A proposal to grant immunity for the existence or nonexistence
of structures appurtenances or improvements was rejected. To the extent
that there should be immunity, the matter is covered by the immnity for
plan or design stated above.

3. There should be immunity for the failure to install regulatory
traffic signs and devices, such ag, but not necessarily limited to,
traffic signals, stop or yleld signs, roadway markings or speed zoning

Bigns. The immanity should be absolute--not subject to the limitation
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indicated in paragraph 1 stated in Welss v. Fote. But the immnity should

not extend to fallure to provide warning signs for concealed or unexpected
hazards that motorists may encounter.

k. There should be an absolute immnity from liability for dangerous
conﬂitioné on lands described in Public Resources Code §§ 6301 and 7301--
large, undeveloped tracts of land that the State owns but has never
developed or improved in any way.

5. There should be immnity for interior access roads, fishing and
hiking trails in undeveloped areas unless there are concealed hazards
actually ¥nowm to the public entity. For such known concealed conditions,
there should be liability if the remaining conditions of the dangerous
conditions statute can be made out.

6. There should be immunity from liability for dangerous conditions
of natural lakes, streams, rivers and beach lines, ordinarily used for
wabter oriented activities, unless there 1s actual knowledge of concealed
hazards. The immnity should apply only to undeveloped bodies of water
and water courses. It would not apply to such developed properties as
state parks.

[A quorum of the Commission not being present, a committee of the
Cormission took the following actions relating to dangerous conditions. ]

There should be imminity for the effect on the use of highway
facilities of weather conditlions in and of themselves, such as, but not
necessarily limited to, fog, wind, flood, rain, ice or snow, if the
danger from such conditions is apparent to the highway user under the

circumstances.
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Sections 835 and 835.2. The staff was directed to combine the two

secticns and to state the differing factors in the disjunctive in one
subdivieion. In stating the conditions of 1liability for failure to
remedy & condition af'ter notice, the statute should provide that the
plaintiff is reguired to show that sufficient time elapsed after notice
for protection against the hazard to have been provided, but the entity
failed to protect against the condition. Subdivision {e) of Section
835.2--the entity failed to take adequate measures to protect against
the risk--will be a factor in both the cause of action for negligently
created conditions and the cause of action for failure to remedy
dangerous conditions.

In the note to Section 835.2, the words "for example" are to be
added in the last paragraph to make clear that this is but one type of
case that demonstrates how the statute operates.

Section 835.4. The Committee rejected a suggestion that the doctrine

of imputed notice be stated in detail in subdivision (a) in view of the
fact that the note appended to the section and the recommendation both
meke clear that these rules are applicable here. The sentence beginning
"Thug" in the second paragraph of the note was deleted.

The staff was asked to redraft the stafute so that the matters now
required to be shown by the plaintiff under subdivision (b) will be
required to be shown by the defendant as a matter of defemse. Instead,
the plaintiff will be required to show either actual notice (under

subdivision (a))} or that the condition had existed for such a period
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of time and was of such an obvious nature that the public entity, in
the exercise of due care, should have discovered the condition and its
dangerous character. If a public entity has an adequate inspection
system, that should be an absolute defense to s cause of action for
failure to remedy a dangerous condition under this chapter.

Remalning sections. The staff was directed to meke conforming

changes in the remsining sections.
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